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COMPTROLLERS OF THE TREASURY 


COMPTROLLERS! 





Date of com- | Expiration 


Name Whence appointed tulesion of service 


Nicholas Eveleigh ccmaned - 11,1789 }*Apr. 16,1791 
Oliver Wolcott, Jr aval » 17,1791 | Feb. 2,1795 
Jonathan Jackson....-......-.--- eave . 25,1795 | Sept. 1, 1795 
John Davis oa 26,1795 | June 30, 1796 
John Steele P 1,1796 | Dee. 14, 1802 

-| Maryland...-......- ele mania ioe . 15,1802 | Nov. 21, 1811 
Richard Rush ..-| Pennsylvania . 22,1811 | Feb. 10,1814 
Ezekiel Bacon . 11,1814 | Feb. 28, 1815 
Joseph Anderson 2b. 28,1815 | Mar. 3, 1817 





Joseph Anderson ‘ s 30, 1836 
George Wolf insiceSdweccecnend 28, 1838 
James N. Barker ‘ k 19, 1841 
Walter Forward a , 13, 1841 
James W McCulloh << 5 31, 1849 
Elisha Whittlesey 30, 1857 
William Medill P 30, 1861 
Elisha Whittlesey ‘ ; 7, 1863 
Robert W. Tayler . : . 25, 1878 
Albert G. Porter A 10, 1880 
William Lawrence i 24, 1885 
Milton J. Durham Kentucky . 22, 1889 
Asa C. Matthews............-.- -| Ilinois 14, 1893 
Robert B. Bowler i 30, 1894 





DEPUTY FIRST COMPTROLLERS * 


William Hemphill Jones Delaware 1, 1875 
Jonathan Tarbell Mississippi . 5, 1876 
John R. Garrison . Virginia. . 4, 1885 
Charles Marshall Foree..........-....--- Kentucky.........-.- -----------| Nov. 10, 1893 | 


1 Office of Comptroller created Sept. 2, 1789. 

2 Died in office. 

3 Office of First Comptroller created Mar. 3, 1817. 

* Office of Deputy First Comptroller created Mar. 3, 1875. 









COMPTROLLERS OF THE TREASURY 


SECOND COMPTROLLERS! 















: . aah Date of com- | Expiration 
Name Whence appointed mission of service 





Richard Cutts 





















editaeesewbewsedinetuddl Massachusetts_-_....-. ..--| Mar. 6,1817 | Mar. 21, 1829 
na danebisdiuiubSececreneceosstl New Hampshire ---_........... Mar, 21, 1829 | May 24, 1830 
James B. Thornton......- salsa eit Recienasanldlte ale RNR aaa sacral -| May 27,1830 | June 30, 1836 
0 EE ee ee ae iain June 18, 1836 | Nov. 28, 1850 
EE ae Vermont... ... = ...| Nov. 27,1850 | Sept. 10, 1851 
Edward J. Phelps.._..........- tiberciinnil miata deb ibeees _-.--0<--| Oct. 1,1851 | Feb. 13, 1853 
John M. Brodhead --................-- -| New Hampshire. _.............| Feb. 11,1853 | Oct. 8, 1857 
Eo decocisdcnncvnnecssecs District of Columbia_--_......... Oct. 1,1857 | May 11, 1863 
eee New Hampshire ----.......-- May 29, 1863 | Jan. 23, 1876 
Cyrus C. Carpenter oe SUR icancbetnblies tenn .-.--| Jan. 7, 1876 | Sept. 30, 1877 
William W. Upton wheap-b aise onion exit a ae i i dlihaeal Oct. 1,1877 | June 1, 1885 
Ey ID oc ccincccs ncn ncacnsnesn ain -| June 2,1885 | Apr. 1, 1887 
Sigourney Butler. ---_- Deidesemaaucklanl Massachusetts... ......-- .--.| Apr. 22,1887 | May 26, 1889 
Benj. F. Gilkeson.__...._____- nn Seine Pestilence nn oncaccee | May 23,1889 | June 5, 1893 
Charles H. Mansur_....._.. lial I at aiid ie ..--| May 27,1893 | Sept. 30, 1894 














DEPUTY SECOND COMPTROLLERS? 


pineal alicia es atiatienitidiaeieniaments 












Edmund B. Curtis.._............ paises MOM IIE ag ES atc July 11,1875 | Jan. 16, 1876 
a ee | Indiana..... ickadhaceas check | Jan. 17,1876 | July 15, 1876 
SD Oy PDR oindanctintectnnchescetd OE SEE. SE ee | July 24,1876 | June 30, 1885 
Richard R. McMahon....-._..- sills a | July 1,1885 | Oct. 31, 1889 
Edward M. Hartshorn.................-. Be icdanicsnddccccatubne snninileds | Nov. 1, 1889 | Sept. 21, 1893 
Joseph W. Nicol_...........-- neiseuae IID ins ate hs ckcnenned | Sept. 22, 1893 | Sept. 30, 1894 











COMPTROLLERS? 











| 

Robert B. Bowler......... scab ese sbi | Obio......-.....-....----.-.----] Oct. 1,184] Aug. 4, 1897 
I ees ita iad tetanic ...--| July 26,1897 | May 15, 1913 
George E. Downey.._...........-. cilia tec an atkincast sclehas ae May 16,1913 | Aug. 31, 1915 
nn III 0 fan cc I eee, es cen catens Sept. 1,1915 | June 30, 1921 





ASSISTANT COMPTROLLERS# 

















Charles H. Mansur--._...-......-.-- 











TE cenctnnckannbdicdebione Oct. 1,1894 | Apr. 16, 1895 





Edward A. Bowers.............. et MR Se iinccatarimanmenioine | June 6,1895 | Dec. 24, 1897 

Leander P, Mitchell_........-- a | Indiana...............-....-...-| Jan. 18,1898 |‘ Dec. 6, 1912 

Walter W. Warwick............- owed ORG cdesecicccncceccccocs..-. se] Map Bh BST Ame. SE, WS 

Charles Marshall Foree__................| Kentucky__......-. | Sept. 1,1915 | June 30, 1921 
| 














1 Office of Second Comptroller created Mar. 3, 1817. 

2 Office of Deputy Second Comptroller created Mar. 3, 1875. 

3 By the act of July 31, 1804, taking effect Oct. 1, 1894, the First Comptroller of the Treasury was made 
Comptroller of the Treasury and the office of Assistant Comptroller of the Treasury created; the offices of 


Second Comptroller of the Treasury, Deputy Second Comptroller, and Deputy First Comptroller were 
abolished. 


* Died in office. 
vI 


COMPTROLLERS GENERAL OF THE UNITED STATES 


COMPTROLLERS GENERAL! 





Date of com- | Expiration 


Whence appointed mission of service 


J. Raymond McCarl Nebraska... -..-................| June 29,1921 | June 30, 1936 
Fred H. Brown New Hampshire................| Apr. 7, 1939 |* June 19, 1940 
Lindsay C. Warren... _..-.--. North Carolina... ..............] Aug. 1,106 |.............. 


ASSISTANT COMPTROLLERS GENERAL! 





Lurtin R. Ginn . Indiana............-.........--.| June 30,1921 | Nov. 11, 1930 
IE BE, THNIE, ns nnnnvccncccsnecesssinens do... 3 Mar. 6,1931 | Dec. 16, 1931 


Richard N. Elliott ¢. Dec. 17,1931 | ‘Apr. 30, 1943 
Frank L. Yates 0 May 1,1943 | 


1 By the act of June 10, 1921, 42 Stat. 23, effective July 1, 1921, the offices of Comptroller General of 
the United States and Assistant Comptroller General of the United States were created and the offices’ of 
the Comptroller of the Treasury and Assistant Comptroller of the Treasury were abolished 

1 Resigned. 

3 Recess appointment. 

* Acting Comptroller General of the United States July 1, 1936, to Apr. 10, 1939; June 20 to Oct. 31, 1940. 

5 Retired. 


vil 














LIST OF CLAIMANTS, ETC 


Page 
Administrative Office of the United States 
Courts, Director 
Alley Dwelling Authority, Executive Officer. 59, 
194, 260, 695 
Allied Van Lines, Inc 1063 
Almond, Hoke 8 —— 
American Consul Gene ral, Glasgow ' Scotland 509 
American Surety Co. of New York 
American Thread Co 
Amyot, Omer H = 
Anderson, Marshall A 
Architect of the Capitol. - - 
Arcola, Francisco 
Armour & Co. .-...- 
Arntson, Walter H 
Atkins, Harvey B 
Attorney General 
Ayres, H. D 
Bain, Tyrus 
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Banner Fuel Co 
Barre, Henry J cxeqrshnnaeaitae st 
Bartick, Bernard B_........-. 
Bartick, Edward C 
Bartlett, Roy W---- 
Baughman, George F- 
Bean, E. J 
Beattie, J. H 
Beckett, R. E 
Berry, William J 
Besansky, Jack 
Birchfield, Mary C 
Blaw-Knox Co 
Board of Harbor Commissioners, Territory of 
Hawaii 
Board of Investigation and Research, Chair- 
a 
Boulger, Jack - 
Braude, M.A 
Breman, Philip J 
Broadway Storage Co., Inc 
Brown & Williamson Tobacco Corp 
Bryen, Alan___-. 
Buckley, John A ‘ 
Buerger, Newton W__---- 
Cady, Richard C 
Carter, J.C. 
Catlin, Sam M 
4} * 
Censorship, Director of 
Chamberlin, D. L..-.- 
Champion, Walton T. 
Chase, Valerie : 
Civil Aeronautics Board, Chairman 
Civil Service Commission, President 
491, 834, 980, 1046, 1119 


Civilian Defense, Director 

Coconut Grove Exchange Bank of Miami, 
Florida 

Consolidated Gas Electric Light and Power 
Company of Baltimore... 

Cook, Sidney A 

Cooper, F. T. and Kathryn 

Corbett, Sewell M__._- ewbdadecii 

Sh ih lis Ml ccnennnvnhsacempnanatavcinehe 


Day & Zimmermann, Inc. - -..- 
Day, Marion W 

Defense Transportation, Director 
De Leuw & Co., Charles. ._______-- 
Denham, James L_..-.- 

Dewey, Julius E 

Dick, John N 


District of Columbia, Register of Wills... - 
Dixon, W. M . 2, 33, 37, 85, 99 
Dobert, George... ____- 
Dohm, Arnold P 
Dohner, Guy E-_. 
Doran, Harry L one 
Douglas Afrcraft Co_.____- 
Dunn, A. A.- ae 
Dunn Construction Company, Ine 
du Pont de Nemours & Co., Inc., E. I. 
Dyker Building Company, Inc., The_......-. 
Edwards, William M 
Eklund, Robert E___- 
Elrod, Elizabeth_____- 
Elrod, Henry Talmage - 
Emergency Management, Liaison Officer... 
537, 568, 700, 848, 1112 
Export-Import Bank of Washington, Presi- 


Fechet, James B...............--.....-.. ; 
BeGalel, 4.5 3... csccac 
Federal Cartridge Corporation 
Federal Communications Commission, Chair- 

26, 153, 315, 290, 563, 843 
Federal Deposit Insurance Corporation, Diree- 


Federal Reserve System, Board of Governors. 161 
Federal Security Administrator . 174, 227, 
484, 704, 770, 986, 1104 
14, 478, 

509, 658, 932, 1133 


Federal Works Administrator 
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Fischer, Marcelle K 581 | Kibler, F. E 
Fogle, Elmer D--- 932 | Kirk, Robert C 
Foley, Francis D. and Nancy G_..._.-..... 316 | Kitchen, J. Dean 
Frank, Samuel B 201 | Kleckner, E. J 
Frazier, Amelia M_...........-- : 1049 | Klein, Harold 
Frye, C. E : 386 
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Garrison, Lloyd K_--. ba ... 925] Landin, Colin 
Geary, James F Ae wit 690 | Lapp, Florence 
Gelber & Sons Merc. Co., B 69 | Larkins, Ray H. 
Georgia Northern Railway Company---- 169 | Law, Stuart E _. 
Ginn & Co., M. 8_...--.-- : sii 26 | Le Barron, Herbert E 
Glotfelty, James 8 - reeetin tla’ 
Godbold, B. D_._--- on 690 | Lewis, Charles__..........- 
Godfrey, William L.. : _. 201} L’Homme, Jacques M 
Grand Plaza Parking Area, Inc _....... 899] Library of Congress, Librarian 
Gregorie, Edmund M . Lightning Moving and Warehouse Co_.____- 
Griset, Stephen............................... 563] Lim, Roberto... 
Lippolt, R. J 
ie Lobingier, Charles 8 i dail a (oe 
Hamerslag, Alan_......_-- ‘ : Logan & Kanawha Coal Co.._.__.___. _ 623, 915 
Happ, Clarence W Lord, Everett A_........_. sadiecuseccs “ae 
Hardaway Contracting Company bccabie ss Loughran, Wilbur L__._.___-- . 8 
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Haviland, H. L Leal Sa ‘ Madigan, J. J__._- ok --. 546 
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Hoffert, William J ; ‘ 53 | MeNair, Lesley J- 
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Howorth, Joseph M did diatbce MeRitchie, D. G 
Hutchins, Harley W ---_- 79 seth Miles, John W.., Jr. 
Hutchinson, Edward L. . Miller, Henry W-.- 
International Boundary Commission, United Miller, W. B_- 
States and Mexico, Commissioner . | Misler, Albert D_- 
651, 708, 868, 926 | Moe, John R 
Interstate Commerce Commission, Chairman. 219, | Moran, Elizabeth 
762 | Morgan Creamery Co 
Irons and Reynolds, Inc 695 
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Jadwin, John 8 annie Motley, Ruby Frances 
Jeffrey, Sydney L Mousel, Henry P_-. 
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Kelly Springfield Engineering Co.. ‘ae 359 | Nelson, Edward 8. 
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LIST OF CLAIMANTS, ETC. 


New Amsterdam Casualty Co 
Nickelberg, Seymour 

Nielson, 0. H 

Niskanen, William 

Nussear, James 8., Jr 
O’Connell, James J._.........-- 
Oliver, B. J 

Oman Construction Co 
Panama Canal, Chief of Office 
Panama Canal, Governor 
Pardew, Anna Louise Bonner 
Parks, Robert F. (Mrs.) 

Paul, Norman 

Payne, W. K__.. 

Pearson, F 

Petersen, Tova L_. 

Petito, Frank A__- 

Phelan, D. A 


Pittsburgh Joint Stock Yards Co--. 

Pokorny, Alice. ____. 

Polansky, Stephan 

Poole, Lawrence A 

Postmaster General__ 13, 107, 179, 217, 229, 265, 336, 432, 
454, 627, 644, 765, 791, 832, 943, 1013, 1057, 1116 

Pratt, E. C-. 

Prentice, R. E 

Price Administrator 

Public Printer 

Quaker Soap Co 

Reeves, Rufus 8 ‘ 

Remington Arms Company 

Rettew, D. William 


Rust, Philip G 

Ruwet, Vincent L 
Salmon, James L 
Schipper, Henry, Jr-.-. 
Scott, David C 


Secretary of Agriculture 
22, 74, 304, 400, 520, 578, 778, 804, 869, 1018 
Secretary of Commerce 140, 
246, 783, 841, 944, 995, 1048, 1092 

Secretary of the Interior 
165, 178, 222, 526, 641, 671, 718, 745, 769, 953, 982 


Secretary of the Navy 11, 20, 30, 69, 120, 155, 158, 
189, 236, 248, 281, 284, 289, 316, 387, 420, 427, 435, 

439, 462, 467, 487, 516, 528, 531, 548, 555, 611, 632, 

645, 664, 690, 723, 734, 736, 759, 799, 862, 955, 1038, 

1071, 1078, 1080, 1083, 1105, 1107, 1139, 1141, 1145 
Secretary of State. _............. 48, 678, 818, 889, 904 
Secretary of the Treasury-.. . 538, 615, 1055, 1130 
7, 42, 57, 79, 95, 109, 119, 

192, 216, 250, 262, 269, 277, 291, 203, 322, 348, 367, 

302, 411, 446, 464, 583, 636, 654, 710, 780, 797, 846, 

864, 885, 905, 918, 984, 993, 1043, 1059, 1096, 1123 


Sexton, T. Barden 
Shaffer, William L ua Wee 
Shaughnessey, E. E...............-..-...... 
Sheehy, Bertrand F 
Sherwin-Williams Defense Corporation. 349 
Shoup, D. M . wih : 
Shur, Joseph ware 14 
Simon, Walter A é t 201 
Sisk & Son, Albert W.-- . 44 
Smart, Thomas 544 
1122 
gucedanwns 
Smith, Joseph J., Jr... : ‘ . 40 
Smith, Katie M_........--. ceed 406 
Smith, Philip A. M-..-_-- : 129 
Spool Cotton Co ; 1035 
Standley, William Harrison 284 
Steele, John and Mary Elizabeth __- 1004 
Steigner, Alfred G_.............-- 478 
Stika, R. W ; 1000 
Strategic Services, Director 256, 810 
Studebaker Corp. -- 425 


‘ Sullivan, Melvin T 258 


Supreme Thread Co -.--- 1035 
Tariff Commission, Chairman... ; 146 
Taylor, Maurice F. W . - W@W 
Thielen, Bernard a: 
Thompson, W. E......---- 1109 
Thrasher, Tom E., Jr. oe 275, 395, 543, 1053 
Tillman, J. P oc omnivainecy 
Tootle, Milton sh manuals 
Totten, Ephriam 8__..__-- 
Town of Essex, Connecticut _. 454 
Trew Motor Co o. . 1087 
Triangle Parking Center, Inc 260 
Trimble, South ‘ . 570 
Tunstall, J. L . 201 
United Fabricators, Inc ----- §60S 
United States Rubber Company. - 95 
United Van Lines-__.....-..- a . 503 
Vanderhoop, Charles W 633 
Veterans’ Affairs, Administrator __-_--_.-.- . 44, 47, 
156, 199, 312, 338, 503, 623, 772, 817, 825, 827, 895, 
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Walton, Joseph F 
War Information, Director 
War Manpower Commission, Chairman 


War Production Board, Chairman........ 619, 1138 
War Shipping Administrator 497, 608, 877, 1025 
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Washington Gas Light Company 

Waterbury Farrel Foundry & Machine Co... 
Weatherbee, Artemus E 

Weaver, John W ‘ 

8 er 


Western Cartridge Company... 
Western-Electro Mechanical Co., Inc 
Western Union Telegraph Co 

West Kentucky Coal Co 

West Side Mortgage Co 

Wheatley & Son, W. L_.....---. 





Wheeler, Jack I. C 
White, James B_. 
Whitmire, Samuel B 
Whitton, Dorothy E. 
Wilkinson, J. L 
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DECISIONS 
OF THE 


COMPTROLLER GENERAL OF THE UNITED STATES 


(B-26782) 


SUBSISTENCE—PER DIEMS—TEMPORARY STATION SUBSEQUENTLY 
MADE PERMANENT 


Travel by an employee incident to an order to temporary duty away from his 
headquarters to perform the duties of another position pending determination 
by competent authority of his eligibility for permanent appointment to such 
position constitutes travel on official business away from a designated post 
of duty within the meaning of the Subsistence Expense Act of 1926, as 
amended, and the employee is entitled to per diem in lieu of subsistence, as 
provided in his orders, from the time he left his official station to and includ- 
ing the day preceding the date on which his eligibility for permanent 
appointment was finally determined. 19 Comp. Gen. 32, distinguished. 


Comptroller General Warren to the Secretary of Agriculture, July 2, 1942: 
I have your letter of June 15, 1942, as follows: 


The position of Assistant Chief Examiner, Examination Division, Farm Credit 
Administration, became vacant due to the death of the incumbent on March 1, 
1942, and it became necessary for the Farm Credit Administration to make 
temporary arrangements for the performance of the duties of the position pending 
a permanent appointment. Accordingly, pursuant to proper travel authorization 
which provided for per diem in lieu of subsistence of $6 while absent from New 
Orleans, Supervising Farm Credit Examiner Henry P. Mousel proceeded to 
Washington, D. C., from his headquarters, New Orleans, Louisiana, arriving in 
Washington at 1:40 a. m. on March 9. 

In its consideration of the person to be recommended for permanent appoint- 
ment to the position of Assistant Chief Examiner, the Farm Credit Administration 
decided to recommend Mr. Mousel’s appointment provided the proposed action 
would be acceptable to the Civil Service Commission. For the purpose of 
determining this question of eligibility, the matter was presented to the Civil 
Service Commission which indicated by letter to the Department dated April 2, 
received April 3, that it would have no objection to Mr. Mousel’s advancement 
to the position of Assistant Chief Examiner. Upon recommendation of the Farm 
Credit Administration, Mr. Mousel was appointed to the latter position with 
headquarters Washington, D. C., effective May 6, 1942, by action of the Depart- 
ment taken on that date. 

During the period between March 9 and May 5, inclusive, Mr. Mousel was at 
Washington, D. C., with the exception of an official trip performed between April 
5 and 15 on which it was necessary for him to visit New Orleans and other points 
in the discharge of duties incident to the position of Supervising Farm Credit 
Examiner. 

Decision of July 11, 1939 (19 Comp. Gen. 32), discussed a somewhat similar 
case where during a period within which steps were being taken to change the 
official headquarters of an employee it was necessary in the regular course of 
business for that employee to proceed to the new location. It was held that 
there were no expenses incident to the change of official station because during 
said interim the employee had already reached that point. However the admin- 
istrative order for the performance of the travel provided that no per diem in 
lieu of subsistence would be payable after arrival. 
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The question presented for your determination is whether under the foregoing 
facts administrative approval may properly be given for payment to him of 
per diem in lieu of subsistence while he was at Washington during the period 
to and including May 5, the day preceding the date the Department appointed 
him to the position of Assistant Chief Examiner, headquarters Washington, 
D. C., effective May 6. In the event your answer to this question is not in the 
affirmative, advice as to what portion of the period between March 9 and May 5, 
inclusive, per diem may properly be allowed him, and the underlying reasons 
therefor will be appreciated. 


It is understood from your letter that when Mr. Mousel was directed 
to proceed to Washington for temporary assignment to the duties of 
the position of Assistant Chief Examiner which was vacated by the 
death of the incumbent it was not known whether he would be able 
to qualify for permanent appointment to such position under the 
civil-service rules and regulations, and that it was not until May 6, 
1942, that his eligibility for permanent appointment was finally 
determined. 

It is proper for an administrative office, when the exigencies of 
the service require, to order an employee to temporary duty away from 
his headquarters for the purpose of performing temporarily the duties 
of another position pending determination by competent authority of 
such employee’s eligibility for permanent appointment to such position, 
or until the position is filled by another employee. The travel per- 
formed incident to such an order constitutes travel “on official business 
und away from their designated posts of duty” within the meaning of 
the Subsistence Expense Act of 1926, 44 Stat. 688, as amended by the 
act of June 30, 1932, 47 Stat. 405, and the act of January 30, 1942, 
Public Law 424, 56 Stat. 39, authorizing the payment of a per diem 
in lieu of subsistence of not to exceed $6 within the limits of the 
continental United States. 

As it is understood the travel order directing Mr. Mousel to report 
at Washington, D. C., provided for a per diem allowance of $6, you 
are advised that he may be paid such rate of per diem for the entire 
period from the time he left his official station at New Orleans to and 
including May 5, 1942, the action taken on May 6, 1942, finally deter- 
inining his eligibility for permanent appointment, having the effect 
of automatically terminating his temporary assignment. The rule 
stated in the decision of July 11, 1939, 19 Comp. Gen. 32, cited in your 
letter, is not applicable here for the reason that in that case no per 
diem in lieu of subsistence was provided for in the travel order 
involved. 


(B-26896) 


TRANSPORTATION—HOUSEHOLD EFFECTS—EXCESS COST— 
INCLUSION OF PROMPT PAYMENT DISCOUNTS 


In determining the amount of transportation charges on household effects, etc., 
in excess of regulation change of station allowance for which an Army officer 
is liable under the act of March 23, 1910, and applicable Army regulations, 
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there should be used the net amount actually paid by the Government on 
the shipment, taking into consideration any prompt payment discount 
received. 


Assistant Comptroller General Elliott to Col. W. M. Dixon, United States Army, 
July 6, 1942: 


I have your letter of June 2, 1942, as follows: 


There is inclosed herewith certified copy of voucher 567471, May 16, 1942, 
accounts of W. M. Dixon, Colonel, Finance Department, in favor of the National 
Delivery Association, Washington, D. C., in the net amount of $207.46 covering 
the costs of transporting the household goods of Col. Sewell M. Corbett, M. C., 
from Washington, D. C., to Fort Jay, N. Y. 

The weight of the property shipped is in excess of that provided by applicable 
regulations and there is for collection from the owner of the property a pro 
rata proportion of the cost of the shipment. The purchase order covering the 
transportation of the property provides for a charge of $209.56 less 1% for 
payment within 10 days. Since the discount is given for prompt payment and is 
earned by the Government and not through any action of the owner of the prop- 
erty, there is some doubt as to the amount to be used in computing the proportion 
chargeable to the owner of the property. 

The matter is submitted with request for decision as to whether the gross 
amount of $209.56 provided in the purchase order or the net amount of $207.46 
actually paid is to be used in determining the pro rata proportion of the charges 
to be collected from Col. Sewell M. Corbett. 


The act of March 23, 1910, 36 Stat. 255 (10 U. S. C. 821) provides: 


* * * That hereafter baggage in excess of regulation change of station 


allowances may be shipped with such allowances, and reimbursement collected 
for transportation charges on such excess * * *, 


Paragraph 10 (b), Army Regulations 30-960, May 24, 1938, provides: 


On permanent change of station, authorized baggage in excess of the pre- 
scribed weight allowance (see a@ above) may be shipped on the same bill of 
lading with the allowance, provided that the cost covering excess weight as 
determined under paragraph 24 will be borne by the owner * * *, 
and paragraph 24 of the same regulations directs, in pertinent part, 
that: 

The Finance Officer, U. 8S. Army, Washington, D. C. (or other finance officers as 
designated in par. 1, A. R. 35-6120), who settles the account will determine the 
excess amount to be collected and notify the owner, who, upon receipt of such 
notification, will promptly remit the amount so determined. * * * 

The amount for collection in accordance with the provisions of the 
applicable statute and regulations is an amount equal to the “transpor- 
tation charges on such excess” or the “cost covering excess weight,” 
that is to say, the net amount actually paid by the Government is for 
use in determining the pro rata proportion of shipping charges for 
collection from Colonel Corbett and, as $207.46 was paid for moving 
the baggage, that amount should be used in determining the excess 
cost. 


(B-27100) 


PANAMA CANAL AND PANAMA RAILROAD CO. EMPLOYEES—LEAVE 
PAYMENTS WHILE ON MILITARY, ETC. DUTY; RECREDIT OF 
ACCRUED LEAVE ON RETURN TO CIVILIAN DUTY 


Employees of the Panama Canal and the Panama Railroad Co. who enter the 
military or naval service are entitled to the benefits of the act of August 1, 
540712™43-——__-3 
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1941, as amended, authorizing payment for accumulated or current accrued 
annual leave concurrently with active military or naval service. 

Panama Canal and Panama Railroad Co. employees entering the military or 
naval forces are not entitled under the act of August 1, 1941, as amended, 
authorizing payment for accumulated or current accrued annual leave con- 
currently with active military or naval service, to payment for any leave 
to their credit in excess of the 120 days maximum authorized by the 
Panama Canal leave regulations to be taken at any one time or commuted 
into cash upon termination of service, but upon return to their civilian 
positions after the military or naval duty, the excess may be recredited. 
21 Comp. Gen. 422, distinguished. 


Comptesiier General Warren to the Chief of Office, the Panama Canal, July 8, 


I have your letter of June 29, 1942, as follows: 


Reference is made to the act of April 7, 1942, Public Law 517, 77th Congress, 
amending the act of August 1, 1941, Public Law 202, 77th Congress, 55 Stat. 616 
(5 U. §. C. 61a), which provides that Government employees “who, subsequent 
to May 1, 1940, shall have entered upon active military or naval service in the 
land or naval forces of the United States by voluntary enlistment or otherwise, 
shall be entitled to receive, in addition to their military pay, compensation in 
their civilian positions covering their accumulated or current accrued leave, or 
to elect to have such leave remain to their credit until their return from active 
military or naval service.” 

It is considered that said act of April 7, 1942, applies to all Panama Canal 
and Panama Railroad Company employees who enter into active military or naval 
service. Pertinent leave provisions of the Panama Canal’s Conditions of Em- 
ployment Executive Order of February 2, 1914, as amended January 15, 1917 
(see Canal Zone Code, title 2, section 81, as amended July 9, 1937, ch. 470, sec. 3, 
50 Stat. 487, for statutory authority), provide as follows: 

“22. Twenty-four days annual leave will be allowed each employee for each 
year after entry into service and any annual leave not used prior to the end 
of the service year in which it is earned shall be thereafter in the same status 
and subject to the same rules as cumulative leave. 

“29. Thirty days’ cumulative leave will be allowed each employee paid on a 
monthly or annual basis for each year of his service, and twenty days to each 
employee paid on an hourly basis. This leave will be due after completing ten 
months’ service each year and may be taken when the employee’s service can be 
spared. It may be taken annually or left to accumulate to the credit of the 
employee, provided, however, that the maximum number of days leave with pay 
of all kinds which may be granted at any one time or which may be commuted 
into a cash payment at termination of service is 120. 

“35. After accumulating leave of all kinds amounting to 120 days, an em- 
ployee ceases to earn additional cumulative leave until he is granted all or part 
of the cumulative leave already earned, unless he shall enter on cumulative 
leave within two months thereafter, or be ordered by the Governor to defer 
taking leave for official reasons. 

“36. When an employee’s service is terminated, a cash payment in commuta- 
tion of leave will be made to him for the number of days cumulative leave due, 
plus the annual leave due. In the event of his death his estate will be paid 
the sum due.” 

In reference to quoted sections 29 and 385, it is provided in section 52.2 of 
the Governor’s Personnel Regulations dated March 1, 1928, that in determining 
the amount of cumulative leave, the annual leave should not be added to make 
the cumulative leave total of 120 days until the end of the year, when it becomes 
cumulative leave and loses its identity as annual leave, and that if, at the begin- 
ning of the new service year, the employee has a total of less than 120 days’ 
cumulative leave previously accumulated, he continues to earn annual and cumu- 
lative leave in the regular amounts throughout that year, subject to the 
limitation that not more than 120 days’ leave with pay of all kinds may be 
granted at any one time or commuted into a cash payment at termination of 
service. 

There is enclosed a copy of a circular dated May 28, 1942, stating policies 
which, pending a decision upon the questions herein submitted, are being fol- 
lowed with respect to leave in the case of employees entering active military or 
naval service. Such policies, particularly those stated in paragraphs 8 (c) and 
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3 (d) of the circular, were formulated with the understanding that the following 
three questions would be submitted for your decision : 

Question One: Where an employee entering upon active military or naval 
service has more than 120 days’ leave, say 155 days, to his credit under the 
quoted Panama Canal leave provisions, does the Canal leave provision (section 
29) limiting to 120 days the maximum leave with pay which may be granted at 
any one time or which may be commuted into a cash payment at termination 
of service, apply to payment of compensation for leave under the Act of April 7, 
1942, so as to limit such payment to 120 days, or is the employee entitled to be 
paid for the entire 155 days as “accumulated or current accrued leave” within 
the meaning of said Act of April 7, 1942? In this connection reference is made 
to 21 Comp. Gen. 422 ruling that under the Act of August 1, 1941, Public Law 
202, 55 Stat. 616 (5 U. 8S. C. 61a), postmasters were entitled to all of the 
accumulated and current accrued leave to their credit when they were ordered 
into active military service, without regard to the Postal Regulation limiting to 
30 days the amount of accumulated leave which could be taken in any one 
fiscal year. 

Question Two: If, with reference to question one, the employee is entitled to 
compensation covering the entire 155 days’ accrued leave, may he be terminated at 
the time he enters active military service and thereupon be paid for the entire 155 
days’ accrued leave in a single lump-sum payment, or does the Act of April 7, 1942, 
contemplate that payment thereunder should be made by pay periods as though the 
employee were on leave? The present policy of The Panama Canal is to termi- 
nate the services of all employees entering active military or naval service, rather 
than to place them in a leave or furlough status (see paragraph 3 (a) of the 
enclosed circular of May 28, 1942). 

Question Three: If, with reference to question one, payment under the Act of 
April 7, 1942, is limited to 120 days’ accrued leave, is the accrued leave in excess 
of 120 days to remain to the credit of the employee until his return from active 
military or naval service, as stated in paragraph 3 (d) of the enclosed circular of 
May 28, 1942? 


As stated in paragraph 2 of the Panama Canal circular dated May 
28, 1942, a copy of which was forwarded with your letter, employees 
of the Panama Canal and Panama Railroad Co. are entitled to the 
benefits of the act of August 1, 1941, as amended by the act of April 
7, 1942, Public Law 517, 56 Stat. 200, a portion of which is quoted in 
the first paragraph of your letter. Paragraphs 3 (c) and 3 (d) of 
said circular provide as follows: 


8. The following policies with respect to leave shall apply to employees entering 
active military or naval service: 
* * * a * oe os 

(c) Accrued leave standing to the credit of an employee at the time of his entry 
upon active military or naval duty may be commuted into cash, up to a maximum 
of 120 days, in accordance with Panama Canal leave regulations. 

(d) Accrued leave in excess of 120 days shall remain to the credit of the 
employee until his return from active military or naval service. 


Section 52.2 of the Governor’s Personnel Regulations, referred to in 
your letter, provides as follows: 


One hundred and twenty days mazimum.—In determining the amount of 
cumulative leave, the annual leave should not be added to make the cumulative 
leave total of 120 days until the end of the year, when it becomes cumulative 
leave and loses its identity as annual leave. If, at the beginning of the new 
service year, the employee has a total of less than 120 days’ cumulative leave 
previously accumulated, he continues to earn annual and cumulative leave in the 
regular amounts throughout that year, but cannot at any time be granted leave 
of absence with pay or have leave commuted into a cash payment upon termina- 
tion of service for more than the maximum number of 120 days. 


As stated in your letter, swpra, it would be possible under the quoted 
regulations of the Panama Canal for an employee to have to his credit 
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a total of more than 120 days leave at certain times of his service (leave) 
year. For instance, an employee in the eleventh or twelfth month of 
his current service year may have as much as 119 days cumulative 
leave for prior service (leave) years, plus 30 days cumulative leave for 
the current service (leave) year, plus the annual leave which had 
accrued during the current service (leave) year. Of course, it is rec- 
ognized that there may be employees who enter the military or naval 
service at a time in their service years when they may have to their 
credit more than 120 days of both cumulative and annual leave. How- 
ever, the regulations of the Panama Canal clearly and definitely limit 
the maximum number of days leave of both kinds to 120 that may be 
granted at any time or commuted into cash upon separation from the 
service or at death. Application of the act of April 7, 1942, Public 
Law 517, is subject to and limited by the controlling leave regulations 
of the Panama Canal. 

The regulation of the Post Office Department (sec. 445, subsec. 5, 
Postal Laws and Regulations, 1940) considered in the decision of No- 
vember 4, 1941, 21 Comp. Gen. 422, cited in your letter, is in entirely 
different terms from the regulations of the Panama Canal here under 
consideration, and it does not necessarily follow that the rules stated 
in that decision may be applied here—the Postmaster General having 
explained to this office in his letter of October 18, 1941, quoted in the 
decision, that “the limitation contained in paragraph 5 (a) of section 
445 of the Postal Laws and Regulations does not operate to cancel 
accumulated leave in excess of 30 days but is designed, in the interest 
of good administration, to prevent too long an absence in any one 
fiscal year.” In other words, it would be possible for a postmaster 
to be granted more than 30 days at one time during 2 fiscal (leave) 
years. Furthermore, there is no provision in that regulation for, or 
limitation upon, cash commutation payment for leave. Such is not 
the situation here. Under the Panama Canal regulations 120 days’ 
leave is the maximum that may be taken or paid for at any time. 
While it is understood from the regulations that any leave in excess of 
120 days to the credit of a Panama Canal employee at certain times 
of a service year is not lost if the employee should take all or a part 
of the cumulative leave so as to reduce the total to his credit at the 
end of the year to 120 days, under the plain terms of the regulations 
he cannot take or be paid for more than 120 days’ leave at any one time. 

Accordingly, referring to question 1, you are advised that 120 days 
leave is the maximum for which payment may be made to employees 
of the Panama Canal and of the Panama Railroad Co. under the 
provisions of the act of April 7, 1942. 

In view of the answer to question 1 an answer to question 2 appears 
unnecessary. 
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If, as is understood to be the case and as stated above, an employee 
who has to his credit at certain times of his service (leave) year more 
thun 120 days leave does not lose the excess when he takes all or a 
purt thereof during the current service (leave) year so as to reduce 
the total to 120 days or less at the end of the year, then the same 
rule would apply here, that is, notwithstanding payment under the 
act of April 7, 1942, for 120 days before the end of the service (leave) 
year, the balance standing to his credit when he enters the military 
or naval service could be recredited to him upon his return after 
termination of military or naval service. Question 3 is answered in 
the affirmative. 


(B-25353) 


TRANSPORTATION—DEPENDENTS OF ARMY PERSONNEL ORDERED 
AWAY FROM UNITED STATES—ISSUANCE PROCEDURE 


Where Army personnel are ordered on short notice away from the continental 
United States during the present war under circumstances making it im- 
possible for the officer or man concerned to execute the usual request and 
certificate for the issuance, of transportation in kind to dependents, a 
modified procedure—fully discussed in the decision—may be adopted for 
the issuance of such transportation. 


Assistant Comptroller General Elliott to the Secretary of War, July 9, 1942: 


There has been received your letter of April 13, 1942, as follows: 


It is desired that the procedure in connection with the issuance of transpor- 
tation in kind for the lawful dependents of certain military personnel, entitled 
thereto, be simplified. 

Section 12 of the act of May 18, 1920 (41 Stat. 604; 10 U. S. C. 756), and 
related acts, provide in substance that when an officer, warrant officer, or en- 
listed man of the first three grades of the Army is ordered to make a permanent 
change of station, the United States shall furnish transportation in kind, from 
funds appropriated for the transportation of the Army, to his new station for 
his lawful wife, unmarried legitimate children, stepchildren, or adopted children 
under twenty-one years of age when such children are in fact dependent upon 
him, and the mother of the officer when she is in fact dependent upon him for her 
chief support. The mentioned section also provides that if the cost of such 
transportation exceeds that for transportation from the old to the new station, 
the excess cost shall be paid to the United States by the officer concerned. 

Section 12 of the act of June 10, 1922, as amended and reenacted June 1, 1926 
(44 Stat. 680; 37 U. S. C. 21), provides that in lieu of the transportation author- 
ized by section 12 of the act of May 18, 1920, the President may authorize the 
payment in money of amounts equal to the commercial cost of such transportation 
when the travel shall have been completed. By Executive Order No. 3726, August 
25, 1922, the Secretary of War is authorized to make such payments in money 
under such regulations as he may prescribe. 

By decision of the Comptroller General (A-26492, Jan. 18, 1930; 9 Comp. Gen. 
299, 301), a certificate relative to the dependency of a child or children is required 
to be executed by the officer or noncommissioned officer concerned in connection 
with each issuance of transportation or each payment of the commercial cost 
of transportation for this class of dependents. Before the issuance of transpor- 
tation in kind for dependents, current Army regulations (subpar. 29, AR 30-920, 
Oct. 4, 1985), provide that the issuing quartermaster will require the person 
requesting transportation for his dependents to execute and sign a Transportation 
Certificate for Passenger Travel (W. D., Q. M. C. Form No. 207), entering thereon 
certain pertinent information. In addition, when requesting transportation for a 
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dependent child, children, or mother, an executed form of the certificate prescribed 
by the Comptroller General in the case of a child or children, and an executed 
Standard Form No. 1037 in the case of a mother, together with a certificate that 
the mother resides with said person as a member of his household and did so 
when he made the change of station, are required to be attached. Also, an 
executed certificate to the effect that transportation in kind, or monetary allow- 
ance in lieu thereof, has not been previously, and will not be subsequently, 
requested for any of his dependents on the last change of station, except as 
stated, must accompany W. D., Q. M. C. Form No. 207. When transportation in 
kind is not furnished and claim is made for the monetary allowance in lieu 
thereof, similar certificates must accompany the voucher (Standard Form No. 
1012). 

In many instances the war effort has made it necessary for the War Depart- 
ment to transfer officers and enlisted men from the United States to foreign 
theaters of operation upon very short notice. Generally, for reasons of public 
policy, dependents are not permitted to proceed to a station outside the conti- 
nental limits of the United States. Army regulations (subpar. 7e (3), AR 30-920, 
as amended by W. D. Cir. No. 96, Dec. 12, 1989), authorize furnishing transpor- 
tation in kind from the old station to any point, when dependents are not per- 
mitted to proceed to the new Station in an oversea department, upon deposit of 
the excess cost over and above that from the old station to the appropriate port 
of embarkation en route to the new station. It frequently happens that, in 
making a hurried departure, the officer or noncommissioned officer concerned is 
unable to execute the certificates necessary for his dependents to secure trans- 
portation in kind to a point in the United States where the dependents can more 
conveniently reside during his absence on foreign duty. Inasmuch as mail to 
and from foreign theaters of operation is greatly delayed, considerable financial 
hardship has been imposed on the families of such military personnel because of 
the delay in securing either transportation in kind or reimbursement of the 
cost of transportation. 

In view of the authority vested in him by Executive Order No. 3726, it is 
believed that the Secretary of War may prescribe a simplified procedure in con- 
nection with the execution of the certificates required in payment of the monetary 
allowance for transportation of dependents. This will not secure the desired 
results as payment will still depend on the execution of a voucher by the officer 
or noncommissioned officer concerned or by his attorney in fact under a proper 
power of attorney (MS. Comp. Gen. B-23265, Feb. 21, 1942). However, the 
situation of dependents of military personnel ordered to foreign duty will be 
remedied in most instances if transportation in kind may be furnished lawful 
dependents upon requests and certificates not requiring execution by the officer 
or noncommissioned officer concerned. 

Your attention is invited to the fact that the certificates now required are based 
on an administrative ruling by your office, rather than any statutory requirement 
of section 12, act of May 18, 1920, supra, and that a determination of the status 
of a wife or other lawful dependent, as such, from evidence submitted by them, 
appears to be within the spirit of the statute granting the benefit. 

It is therefore requested that you advise the War Department as to what 
procedure and form of certificate or dependent’s affidavit you will consider suffi- 
cient for the issuance of transportation in kind under the circumstances herein 
related. 


Since your letter was written, section 12 of the act of June 16, 1942, 
Public Law No. 607, 56 Stat. 364, has reenacted the provisions for 
transportation of dependents in part as follows: 


When any officer, warrant officer, or enlisted man above the fourth grade, 
having dependents as defined in section 4 hereof, is ordered to make a perma- 
nent change of station, the United States shall furnish transportation in kind 
from funds appropriated for the transportation of the Army, the Navy, the 
Marine Corps, the Coast Guard, the Coast and Geodetic Survey, and the Public 
Health Service to his new station for such dependents: * * * Provided 
further, That if the cost of such transportation exceeds that for transportation 
from the old to the new station, the excess cost shall be paid to the United States 
by the officer, warrant officer, or enlisted man concerned: Provided further, That 
transportation supplied the dependents of such officer, warrant officer, or enlisted 
man, to or from stations beyond the continental limits of the United States, shall 


ao 


~~ OO Oe ee ee ee 


- 





DECISIONS OF THE COMPTROLLER GENERAL 9 


not be other than by Government transport, if such transportation is available as 
may be determined by the head of the department concerned: * * * And 
provided further, That in lieu of transportation in kind authorized by this section 
for dependents, the President may authorize the payment in money of amounts 
equal to such commercial transportation costs for the whole or such part of the 
travel for which transportation in kind is not furnished when such travel shall 
have been completed. 


Sections 4 (a), (b), and (c) of the act of June 5, 1942, Public Law 
No. 580, 56 Stat. 315, are as follows: 


Sec. 4. (a) That any funds available for the payment of travel allowances and 
travel in kind, shall be available for the payment of such allowances as are now 
or may hereafter be authorized for dependents of personnel of the Regular 
Army, for travel of dependents of personnel of corresponding grades in the Army 
of the United States while in the service of the United States, and from home 
to first station and from last station to home when ordered to or relieved from 
active duty: Provided, That the provisions of this subsection shall be applicable 
to travel performed by dependents on and after September 8, 1939. 

(b) When such military perscnnel are on duty at places designated by the 
Secretary of War as within zones from which their dependents should be evac- 
uated for military reasons, or upon transfer or assignment to duty of such 
military personnel to places where their dependents are not, for military reasons, 
permitted to accompany them or where Government quarters for their depend- 
ents are not available, dependents for whom travel allowances and travel in 
kind is authorized, and household effects which are authorized to be moved at 
Government expense, may be moved at Government expense to such locations as 
may be designated by the officer, warrant officer, or enlisted man concerned 
and later from such locations to a duty station to which such officer, warrant 
officer, or enlisted man may be assigned and at which the above restrictions do 
not apply: Provided, That the provisions of this subsection shall be applicable to 
travel performed by dependents and household effects moved on and after De- 
cember 8, 1941. 

(c) When such military personnel are assigned to temporary duty away from 
their permanent station on orders which do not provide for return to the perma- 
nent station, or which do not specify or imply any limit to the period of absence 
from the permanent station, dependents for whom travel allowances and travel 
in kind are authorized, and household effects which are authorized to be 
moved at Government expense on permanent change of station, may be 
moved at Government expense to such location in the United States as may 
be designated by the officer, warrant officer, or enlisted man concerned and later 
from such location to a permanent duty station to which the officer, warrant 
officer, or enlisted man is assigned, subject to such regulations as the Secretary 
of War may prescribe regarding the shipment of dependents into specified zones: 
Provided, That the provisions of this subsection shall be applicable to travel per- 
formed by dependents and household effects moved on and after December 8, 1941. 


The statutes as well as the preceding statutes gave only to officers, 
warrant officers, or enlisted men within their terms a right to trans- 
portation of their dependents as defined by the statute. It is, there- 
fore, an emolument of the officer, warrant officer, or enlisted man. 
Transportation is authorized only for the dependents as defined by 
the statutes. It is the officer, warrant officer, or enlisted man who has 
the right; the dependents under these laws can claim no benefits 
accruing to them in their individual capacity. You suggest the re- 
quirement of evidence that these conditions exist is contained in “an 
administrative ruling by your office rather than any statutory require- 
ment.” The United States will be required to pay for the transporta- 
tion in kind furnished by public carriers and what evidence is neces- 
sary to establish that the payment to the carrier is authorized by 
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law, seems to be peculiarly within the jurisdiction of this office, as 
only expenditures authorized by law are authorized under the appro- 
priation acts. However, attention may be called to the fact that by 
War Department Circular No. 189 of May 20, 1920, it was provided: 


The following additions to and changes in paragraphs in Army Regulations 
have been approved and are published for the information and guidance of all 
concerned : 


11154. (New paragraph). When commissioned officers, warrant officers, and 
noncommissioned officers of the grade of Color Sergeant and above, are ordered 
to make a permanent change of station, transportation and the accommodations 
authorized in paragraph 1128 will be furnished for their wives and dependent 
children, upon presentation of copy of the officers’ change of station orders prop- 
erly certified by the officers as to the names, relationship, and dependency of 


such persons including the age and sex of the children, from the old to the new 
station * * *, 


And it was stated in decision of the Comptroller of the Treasury of 
July 21, 1920, to the Secretary of War, 27 Comp. Dec. 76, that: 


Your circular Orders No. 189, dated May 20, 1920, adding to the Army Regula- 
tions paragraph 1115% and amending paragraph 1128, are in conformity with 
section 12 of the act of May 18,1920. * * 


If this is the “administrative ruling” to which you refer, it will be 
observed that only what had been prescribed by the War Department 
as necessary was required. 

Obviously there must be a showing that an officer, warrant officer, 
or enlisted man within the statute was required to make a permanent 
change of station (unless, of course, within some other provision of 
law as in the quoted provision from the act of June 5, 1942). It is 
not understood that you propose that a showing as to permanent change 
of station is not to be established by the usual methods, It is under- 
stood that orders of the character you have in mind are usually secret 
or confidential, but it is assumed you contemplate that at least there 
shall be furnished a certified excerpt copy of the order showing the 
place at which stationed in the United States before the officer, war- 
rant officer, or enlisted man departed, and that he or the unit to which 
he is attached, has been ordered to duty beyond the seas. It must 
also be shown that the person or persons to whom the transportation 
requests is or are furnished is or are in fact a dependent or dependents 
of the officer, warrant oflicer, or enlisted man as limited by the statute. 

Heretofore the War Department and this office have recognized 
that the grant of the statute was an emolument of the officer, warrant 
officer, or enlisted man, and the requirement has been that he shall 
certify to these facts. Your present inquiry is whether in the cir- 
cumstances you have indicated something other than the request and 
certificate of the officer, warrant officer, or enlisted man may permit 
furnishing transportation in kind to his dependents. While the affi- 
davit of the dependent, if a wife, showing her relationship to the officer, 
warrant officer, or enlisted man and, if there are dependent children, 
their names, ages, and relationship, and that all were at a particular 
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place at or in the vicinity of the station from which the officer, war- 
rant officer, or enlisted man was relieved when ordered to the duty 
you have indicated, would be necessary, such an affidavit alone would 
not warrant the issuance of the transportation request. If, however, 
such an affidavit is supplemented by the certificate of the finance offi- 
cer last paying the officer, warrant officer, or enlisted man, that he had 
claimed allowances for the dependents as indicated in the affidavit; 

or, if stationed at a permanent post and public quarters were assigned 
to him, a certificate by the officer in charge of the quarters that the 
quarters vacated had been occupied by the officer, warrant officer, or 
enlisted man with the dependents as named in the affidavit, transpor- 
tation request for transportation in kind could be furnished with rea- 
sonable regard for the limits of the law. 

If, therefore, a procedure such as outlined herein is adopted by the 
War Department, but only as to oflicers, warrant officers, or enlisted. 
men ordered away from the continental United States in the cir- 
cumstances you have described during the present war, notice thereof 
should be furnished this office in order that appropriate instructions 
may be issued to the Audit Division. 


(B-26040) 


SAVINGS DEPOSITS—NAVY ENLISTED MEN TEMPORARILY PROMOTED 


Navy enlisted men temporarily appointed as commissioned or warrant offic@rs 
pursuant to the act of July 24, 1941, are not enlisted men within the 
meaning of the act of February 9, 1889, granting enlisted men of the 
Navy the privilege of depositing their savings and of receiving interest 
thereon, and the payment of interest on such deposits under the annual 
appropriation providing for “interest on deposits of men” subsequent to 
their temporary appointment is not authorized. 


Assistant Comptroller General Elliott to the Secretary of the Navy, July 9, 1942: 
There has been considered your letter of May 13, 1942, as follows: 


The Navy Department has under consideration the question as to whether 
an enlisted man accepting a temporary appointment as warrant or commis- 
sioned officer under Section 2 (a) (3) of the Act of July 24, 1941 (Public 
Law No. 188—77th Congress), may continue to make deposits of his savings 
as authorized in Article 1781, U. S. Navy Regulations, during the enlistment 
current at the time of acceptance of temporary appointments; and further, 
whether such enlisted men, upon discharge and reenlistment while holding a 
temporary appointment, may continue to make deposits as authorized in said 
Article 1781. 

Section 7 (a) of the Act of July 24, 1941, provides, with respect to enlisted 
personnel accepting temporary appointments in accordance with the provisions 
of said Act, that “their rights, benefits, privileges, and gratuities, shall not 
be lost or abridged in any respect whatever by their acceptance of commis- 
sions or warrants hereunder.” In the Assistant Comptroller General’s decision 
to the Secretary of the Navy of May 7, 1942, B-24219, it was stated that the 
provision which is quoted from the Act of July 24, 1941— 

* * * relates to the rights, benefits, privileges, and gratuities that 
might have accrued or which might thereafter accrue to them in their status 
in the Regular Navy or Regular Marine Corps under their permanent, pro- 
bationary, or acting appointments, but it does not authorize any money benefits 
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to them under their permanent, probationary, or acting appointments in the 
Regular Navy or Marine Corps while holding a temporary appointment as 
authorized in the act. This is made clear by the first proviso which denies to 
them any pay or allowances while serving under a temporary appointment 
except the pay and allowances provided by law for the position temporarily 
occupied. * * * 

“ * * * The permanent status with all its rights, benefits, privileges, 
and gratitudes continues, except as to pay and allowances; and the pay and 
allowances accruing under the temporary appointment are subject to the 
savings clause in last proviso of the said section 7 (a). Pay, or allowances 
payable in money, of any kind or character which might have accrued under 
the permanent status do not accrue to the person in excess of that provided 
for his temporary office except as such pay and allowances may fall within the 
Savings clause in the said last proviso. * * *” 

Under section 7 (a) of the Act of July 24, 1941, the loss or abridgment 
in any respect whatever of the “rights, benefits, privileges, and gratuities” 
of enlisted men who accept temporary commissions or warrants under said 
Act is prohibited. The Navy Department accordingly considers that all en- 
listed men holding temporary appointments under the said Act of July 24, 1941, 
are authorized to continue to make deposits of their sayings as provided by 
Article 1781, Navy Regulations. 

With further reference to the question as to whether such enlisted men, 
upon discharge and reenlistment while holding a temporary appointment, may 
continue to make deposits as authorized in Article 1781, Navy Regulations, 
it is noted from the Assistant Comptroller General’s decision of May 7, 1942, 
that “to discharge an enlisted man who had been temporarily warranted or 
commissioned under the act would terminate his permanent status contrary 
to the plain terms of the law” and that a “discharge or reenlistment while 
a temporary officer for the sole purpose of attempting to create a right to 
allowances, when the statute specifically requires that the permanent status 
shall not be terminated, is wholly without authority of law.” These quoted 
provisions are interpreted to mean that since the permanent enlisted status 
of men given temporary warrants or commissions under the Act of July 24, 
1941, continues while holding such temporary appointments they may be per- 
mitted to continue to make deposits of their savings as authorized in Article 
1781, Navy Regulations. 

The Navy Department accordingly considers that enlisted men holding tem- 
porary appointments under the Act of July 24, 1941, may continue to make 
deposits as authorized in Article 1781, Navy Regulations, during the tenure 
of their temporary appointments and that the current appropriation under 
“Pay of naval personnel,” as contained in the annual Naval appropriation 
acts, for payment of “interest on deposits by men,” is available for payment 
of interest on deposits made by such enlisted men. 

The Navy Department requests an expression of your views on the ques- 
tions herein presented, with particular reference as to whether or not the 
appropriation “interest on deposits by men” is considered legally available 
for payment of interest on deposits made by enlisted men holding temporary 
appointments as warrant or commissioned officers under the conditions herein 
stated. 


The act of February 9, 1889, 25 Stat. 657, 658, provides: 


That any enlisted man or appointed petty officer of the Navy may deposit his 
savings, in sums not less than five dollars, with the paymaster upon whose books 
his account is borne; and he shall be furnished with a deposit-book, in which 
the said paymaster shall note, over his signature, the amount, date, and place 
of such deposit. The money so deposited shall be accounted for in the same 
manner as other public funds, and shall pass to the credit of the appropriation 
for “Pay for the Navy,” and shall not be subject to forfeiture by sentence of 
court-martial, but shall be forfeited by desertion, and shall not be permitted to be 
paid until final payment on discharge, or to the heirs or representatives of a 
deceased sailor, and that such deposit be exempt from liability for such sailor's 
debts: Provided, That the Government shall be liable for the amount deposited 
to the person so depositing the same. 

Sec. 2. That for any sums not less than five dollars so deposited for the period 
of six months or longer, the sailor, on his final discharge, shall be paid interest 
at the rate of four per centum per annum. 
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The above provisions are applicable also to deposits made by en- 
listed men of the Marine Corps. (Act of June 29, 1906, 34 Stat. 579.) 

In 24 Comp. Dec. 179, there was considered the question whether 
enlisted men who were temporarily warranted or commissioned under 
the act of May 22, 1917, 40 Stat. 84, were entitled to be paid their 
deposits at the time they were so temporarily warranted or com- 
missioned, and in answering the question in the affirmative it was 
held that such payment was the equivalent of a final payment on 
discharge for the purpose of effecting the intent of the 1889 statute 
in its application to the then current conditions. 

The provisions of section 7 of the act of May 22, 1917, 40 ) Stat. 86, 
were practically identical to the corresponding provisions of the act 
of July 24, 1941, 55 Stat. 603, insofar as deposits under the act of 
February 9, 1889, are concerned. Such temporary officers appointed 
under the act of July 24, 1941, are not enlisted men within the meaning 
of the act of February 9, 1889, and the payment of interest on such 
deposits under the appropriation providing for “interest on deposits 
of men” subsequent to their temporary appointment is not authorized. 
See, in this connection, notes to section 1409 of the Revised Statutes 
at page 524-525 of Laws Relating to the Navy, Annotated. 


(B-27200) 
CONTRACTS—PRICE ADJUSTMENT—*“CEILING” PRICE CHANGES 


Prices fixed in existing gasoline contracts of the Post Office Department may not 
be increased because of the raising by the Office of Price Administration of 
the established maximum prices for gasoline, in the absence of provisions 
in the contracts, or of statutory provisions, contemplating such adjustment. 


Comptroller General Warren to the Postmaster General, July 9, 1942: 
I have your letter of July 4, 1942, as follows: 


This Department entered into numerous contracts for gasoline for the postal 
service for delivery during the period beginning July 1, 1942, and ending 
September 30, 1942. 

Since the awarding of the contracts the Office of Price Administration has 
increased the ceiling price on gasoline by 244¢ per gallon and inquiries are being 
received from contractors as to the effect of such a price ceiling on their contracts. 

Advice is requested, at your earliest convenience, as to the action to be taken 
by this Department. 


The act of January 30, 1942, Public Law 421, 56 Stat. 23, creating 
an Office of Price Administration, provides in section 2 (a), 56 Stat. 
24, that the Price Administrator “may by regulation or order establish 
such maximum price or maximum prices as in his judgment will be 
generally fair and equitable and will effectuate the purposes of this 
act.” The purposes of the act, as stated in the title, are to further 
the national defense and security by checking speculative and excessive 
price rises, price dislocations, and inflationary tendencies. The 
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Administrator is authorized to establish maximum or “ceiling” prices, 
and there is nothing in the legislation contemplating that such maxi- 
mum prices shall be regarded, also, as minimum prices, or as prohibit- 
ing the sale of commodities, or the making of contracts to sell com- 
modities, or the performance of existing contracts to sell commodities, 
at any prices below such maximum or ceiling prices. The basic pur- 
pose is to prevent, not to authorize, price increases, and raising the 
established maximum prices permitted on certain commodities does not 
prevent the continued sale of such commodities at lower prices or 
require or authorize any upward adjustment of prices fixed by existing 
contracts. 

Answering your inquiry in the general terms in which it is pro- 
pounded, you are advised that in the absence of express provisions in 
the existing Post Office Department contracts for an adjustment of 
the price because of increases in the established maximum price, or of 
other statutory provisions contemplating such adjustments, there 
appears no authority of law to charge appropriations with any sums 
representing an increase over the prices fixed in such contracts. See 
18 Comp. Gen. 240; 19 id. 48, and cases cited. Cf. 20 Comp. Gen. 418; 
id. 448. 


(B-24602) 


CONTRACTS—COST-PLUS—FIXED-FEE ADJUSTMENTS BECAUSE OF 
SUBCONTRACTING 








Where work which is specifically required by a cost-plus-a-fixed-fee contract, or 
contemplated by the parties at the time of negotiation, to be performed by 
the prime contractor’s own forces is subcontracted on a lump sum or unit 
price basis, the prime contractor’s fixed fee should be reduced by an amount 
at least equal to the subcontractor’s profit, but no reduction in the fixed fee is 
required if the parties definitely contemplated at the time of negotiation, or 
the contract specifically provided for, the subletting of such work. 

Whether a reduction should be made in the fee stipulated in a cost-plus-a-fixed-fee 
contract because of the subcontracting of work during the course of perform- 
ance is not for determination until the contract is completed and the extent 
of the subcontracting which actually took place is compared and considered 
in connection with the amount of subcontracting the parties contemplated 
might take place at the time the contract was negotiated and with respect 
to which the fixed fee was originally agreed upon. 

The amount, if any, that should be deducted from the fee of a cost-plus-a-fixed-fee 
contractor because of the subcontracting of work in addition to that con- 
templated at the time of negotiating the prime contract is, in the first in- 
stance, for determination by the contracting officer, but it is the duty of this 
office, in auditing vouchers covering payments under the contract, to inquire 
into the reasonableness of the determination. 

In the negotiation of a cost-plus-a-fixed-fee contract, care should be exercised 
to determine insofar as possible what part of the contract work is to be 
performed by the prime contractor, what part definitely is to be subcontracted 
and what part may be the subject of further subcontracting, and a provision 
setting forth the understanding of the parties in regard to these matters 
and that the contractor’s fee was fixed on such basis should be incorporated 
into the prime contract. 

If during the course of performing a cost-plus-a-fixed-fee contract it is determined 

that it would be in the Government’s interest to subcontract portions of the 

work not definitely intended to be subcontracted when the prime contract 
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was negotiated and the contractor’s fee fixed, a report of the facts upon which 
such determination was based, together with the contracting officer’s ap- 
proval of the subcontracts and a statement of his determination as to what 
adjusment, if any, should be made in the fixed fee and of the facts on which 
that determination is based, should be attached to copies of the subcontracts 
when forwarded to this office. 


Comptroller General Warren to the Federal Works Administrator, July 10, 1942: 
I have your letter of June 30, 1942, as follows: 


Receipt is acknowledged of your letter of April 7, 1942 (B-24602), in which 
you conclude that you are “unable to authorize the payment of the balance of 
$3,091.67 to the contractor,” as proposed in our letter of March 12, and also 
that you “have to advise that credit will be withheld by this (your) office on 
vouchers making reimbursement to the contractor of amounts which are paid 
to subcontractors under lump sum or unit price contracts unless there be a satis- 
factory showing that a proportionate reduction has been made in the contractor’s 
fixed fee.” 

Supplement C to the MacEvoy contract provided for $186,954.36 of additional 
work for which the contractor was paid a fixed fee of $8,910. Of this sum 
$87,875 of the work was subcontracted. In determining the fixed fee, it is sub- 
mitted that due consideration was given to the fact that a large portion of this 
work was to be subcontracted. Your attention is directed to the fact that if 
you compute 6 percent of the cost of the work done by the prime contractor with 
his own forces and subtract the resulting figure from the fixed fee provided by 
Supplement C, you will find that there was paid the prime contractor for his 
work of negotiating and supervising the subcontracts the sum of $2,965,24, or a 
percentage of 3.37, which is substantially less than 6 percent. 

The payment of an additional fixed fee upon work performed by Joseph Shur, 
the plumbing contractor, will not violate the provision of the substituted section 
5 of addendum 1, which reads, “Subject to the prior written approval of the’con- 
tracting officer the contractor may award subcontracts for any portion of the 
work with the exception of plumbing work.” [Italics supplied.] 

Originally it was contemplated that the WPA should do the plumbing work 
outside of the buildings. As a result of pressure by labor unions, it was deter- 
mined that WPA employees could not do any work which was customarily done 
by union plumbers. Accordingly, arrangements were made with the MacEvoy 
Company to subcontract and supervise this plumbing work. The WPA dug 
the ditches, the plumbing work was done by the MacEvoy Company acting 
through its subcontractor, Joseph Shur, and the ditches were refilled by the 
WPA. Thus this additional work done by Shur could not have been contem- 
plated. 

It is submitted that Supplement C itself shows that when the fixed fee was 
determined, due consideration was given to the fact that a substantial portion 
of this work was to be subcontracted. This supplement was drafted and the 
additional fee fixed through negotiation after the work was performed.. It is 
believed that no decision of yours holds that no payment can be made to a 
prime contractor for his work in negotiating and supervising subcontracts. In 
the past World War, the contractor's percentage on cost-plus-a-percentage con- 
tracts was computed on the basis of the whole cost of the work, including that 
done by the prime contractor’s own forces and that done by the subcontractor. 
However, a lower percentage was paid the contractor upon the cost of the work 
subcontracted. A similar method was here followed. 

We realize that statements by Colonel Westbrook, the contracting officer, 
would be better evidence than the statements made herein. However, the colonel 
is no longer with the Federal Works Agency, and is now believed to be serving 
in Australia. Under the circumstances, it is hoped that the evidence which we 
are submitting will be acceptable. 

Your statement that you have to advise that credit will be withheld by your 
office on vouchers making reimbursement to the contractor of amounts which 
are paid to a subcontractor under lump sum or unit price contracts unless there 
is a satisfactory showing that a proportionate reduction has been made in the 
contractor’s fixed fee has caused us some concern. In the MacEvoy contract 
your attention is directed to the fact that although the fixed fee exceeds 6 per- 
cent of the cost of the work done by the prime contractor, this fee is substan- 
tially less than 6 percent of the estimated cost of the work. If you will compute 
6 percent of the cost of the work done by the prime contractor, deduct it from 
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the fixed fee, and compute the percentage that the remainder bears to the work 
subcontracted, you will note that the result is substantially less than 6 percent 
which was paid for work done by the contractor with his own forces. The 
prime contract was entered into with knowledge that certain subcontracting would 
take place and that it would probably be advantageous to the Government to 
subcontract certain other portions of the work, and the fee was fixed with all 
those facts in view. Permission was given to the contractor to award subcon- 
tracts for any portion of the work (with the exception of plumbing work) “sub- 
ject to the prior written approval of the contracting officer.” This approval was 
given only when in the contracting officer’s opinion the work which was subcon- 
tracted was work which it was originally contemplated would be subcontracted 
or which it was deemed advantageous to the Government to subeontract in 
spite of the fact that no reduction in the fixed fee took place. It therefore 
seems inequitable to us to request the contractor to reduce his fee. 

We earnestly request that you withdraw your disapproval of the MacEvoy 
vouchers which provide for the paying of fixed fees to the contractor without 
reduction of the fixed fee because, on the basis of the above information, the 
contractor’s fee (both in the original and the supplemental contracts) was fixed 
at a level which the contracting officer determined fair on the basis of the work 


which would be subcontracted, and therefore it is inequitable to ask a further 
reduction. 


Since your ruling also indicates that certain amounts should be deducted on 
account of profits of lump-sum subcontractors, $45,000 is at present being with- 
held from the MacEvoy Company. In order that we may reach a final decision 
regarding the fee to be paid the contractor, we ask you to state specifically, on the 
basis of the additional facts submitted, what amounts, if any, we must continue 
to withhold. 


At the time the referred-to letter of April 7, 1942, was written, the 
various facts now set forth in your letter of June 30, supra, were not 
present in the record before this office. In other words, while it 
appeared from supplement C, dated January 5, 1942, that the con- 
tractor was to be paid an additional fixed fee of $8,910 for the perform- 
ance of 12 items of additional work at an estimated cost of $186,954.36, 
it appeared further that four items of such work, totaling approxi- 
mately $87,875, were to be performed by subcontractors under lump- 
sum contracts. However, there was nothing in said supplement C, or 
otherwise of record, indicating that at the time the additional fee of 
$8,910 was fixed the parties contemplated that the four items of work 
involved would be performed by subcontractors for lump-sum prices. 

Also, it appeared at that time that while contract No. WA-17, as 
originally executed, stipulated that the estimated cost of the work 
thereunder was $2,000,000, for the performance of which the contractor 
was to receive a fixed fee of $84,000, said contract authorized the con- 
tractor to subcontract any part of the work—except the plumbing— 
either on a lump sum, a unit price, or a cost-plus-a-fixed-fee basis. 
Furthermore, the contract provided that while in the latter case the 
subcontractor’s fee should be paid by the prime contractor out of its 
fixed fee, yet expenditures by the prime contractor of payments to 
subcontractors on account of “lump sum” subcontracts were to be reim- 
bursed to the contractor by the Government as a part of the cost of the 
work. However, there was nothing in the contract or otherwise of 
record showing what portion of the work the parties contemplated 
would be subcontracted nor any evidence showing on what basis the 
fixed fee agreed to be paid to the prime contractor was determined. 
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As was pointed out in my letter of April 7, there is no question but 
that where subcontracts are entered into on either a lump sum or a 
unit price basis such prices include items of overhead and profit to the 
subcontractors; whereas the fixed fee agreed to be paid to the prime 
contractor includes (1) items of overhead and administrative expense, 
together with profit on the work which the parties contemplate is to 
be performed by the prime contractor and (2) overhead and adminis- 
trative expense on and compensation for negotiating, supervising, and 
coordinating work which is to be performed under subcontracts. 
Accordingly, it seems apparent—and it is not disputed in the above- 
quoted letter—that where work, which the contract expressly provides, 
or which the parties contemplate during the negotiations, will be per- 
formed by the prime contractor with its own forces, is subcontracted 
on a lump sum or unit price basis, there should be a reduction in the 
prime contractor’s fixed fee in an amount at least equal to the amount 
of the subcontractor’s profit. Otherwise, the Government would be 
required to pay duplicate profit for the performance of the same work. 
See B-23215, February 26, 1942 (21 Comp. Gen. 813), and B-22963, 
January 24, 1942. It is equally clear, of course, that no reduction in 
the prime contractor’s fixed fee is required where there is subcontracted 
certain definite and particular portions.of the work which the prime 
contract stipulated would be subcontracted or which the parties defi- 
nitely contemplated during the negotiations would be subcontracted. 

Therefore, since there was nothing either in contract No. WA-17 
or in supplement C showing that the parties contemplated and agreed 
during the negotiations thereof that certain definite portions of the 
work thereunder would be subcontracted, and that the prime con- 
tractor’s fixed fees were determined accordingly, it necessarily was 
assumed by this office that the fixed fees agreed to be paid-to the con- 
tractor were determined in contemplation of the performance of the 
entire work by the prime contractor with his own forces. Under such 
circumstances, there was no alternative but for this office to withhold 
approval of the payment of $3,091.67 proposed to be made to the con- 
tractor as the balance due for work performed under supplement © and 
to advise you that credit would be withheld on other pertinent 
vouchers making payments under the contract unless there was a satis- 
factory showing that some proportionate reduction had been made in 
the prime contractor’s fixed fee because of the subcontracting of work 
on a lump sum or unit price basis. 

However, it now appears from your letter of June 30, supra, that 
at the time supplement C was executed it was known by the Govern- 
ment that items 1, 2, 5, and 6 thereof would be subcontracted and it is 
reported that the additional fixed fee of $8,910 was determined on that 
basis. It appears further that the subcontracting of the outside plmni- 
ing work as provided for by item 5 of said supplement C will not 
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violate the stipulation in the contract prohibiting the subcontracting of 
plumbing work, since it was not contemplated that this work would 
be performed by the prime contractor with its own forces but that it 
would be performed by the Work Projects Administration. There- 
fore, since the record now shows with respect to supplement C that the 
parties definitely knew at the time of the execution thereof that four 
items of work thereunder would be performed by subcontractors, and 
that the additional fixed fee of $8,910 was computed accordingly, no 
reduction in said fixed fee is required and, if otherwise correct, the 
balance of $3,091.67 may be paid to the prime contractor. 

With respect to the subcontracting of work under the original con- 
tract WA-17, it is reported in your letter of June 30 that said contract 
was entered into with knowledge that certain definite items of work 
thereunder would be subcontracted and that, in addition thereto, it 
was contemplated that circumstances might arise during the course of 
the performance of the contract which would render it more advan- 
tageous to the Government, both in the interest of economy and in 
order to expedite completion of the contract, to subcontract certain 
other portions of the work, although the extent thereof was not defi- 
nitely known at the time the contract was executed. It is stated further 
that the fixed fee agreed to be paid to the contractor was determined 
with the understanding that further subcontracting might take place 
during the course of performing the contract, and that permission was 
given to the contractor to subcontract work only when in the contract- 
ing officer’s opinion the work subcontracted was work which the parties 
originally contemplated would be subcontracted or work which it was 
deemed advantageous to the Government’s interest to subcontract 
after performance of the contract was undertaken. 

The question as to whether a prime contractor’s fixed fee is required 
to be reduced as a result of subcontracting is one to which a general 
answer applicable to all cases may not be given, since the answer 
thereto appears to be dependent on and is for determination in the 
light of the facts and circumstances of each individual case. As is 
stated above, the fixed fee of the prime contractor includes not only 
overhead and profit on that part of the work which the prime con- 
tractor is to perform with its own forces, but, also, overhead expenses 
and compensation for the negotiation of subcontracts and the super- 
vision and coordination of the work to be performed thereunder. 
Therefore, it is to be presumed that in determining the amount of the 
fixed fee to be paid to the prime contractor the parties consider the 
portion of the work which is to be performed by said contractor with 
its own forces, the portion which the parties definitely know at the 
oe will, be perfor:red by subcontractors, and the further fact that 

-erdain other, portjons of the work—the extent of which is unknown 
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at the time—also may be performed by subcontractors if the interest 
of the Government so requires. 

Accordingly, whether a reduction should be made in the fixed fee 
originally agreed upon due to the fact that there was a further sub- 
contracting of the work during the course of performing the contract 
is a question which properly may not be determined until the contract 
is completed and the extent of the subcontracting which actually took 
place is compared and considered in connection with the amount of 
further subcontracting which the parties contemplated might take 
place at the time the contract was negotiated, and with respect to which 
the fixed fee was originally agreed upon. Furthermore, the amount, 
if any, by which the prime contractor’s fixed fee should be reduced 
by virtue of further subcontracting during the course of performing 
the contract is for determination in the first instance by the contracting 
officer or his authorized representative. However, in the performance 
of its statutory duty of auditing vouchers of disbursing officers covering 
expenditures of public moneys, it is a proper function of this office to 
inquire into the question as to whether the determination of the con- 
tracting officer with respect to the amount, if any, by which the prime 
contractor’s fixed fee should be reduced as a result of further subcon- 
tracting during the course of performance is reasonable. Also, for 
use in considering the reasonableness of the contracting officer’s deter- 
mination in such cases, it is necessary that there be forwarded here a 
report showing what determination the contracting officer made in this 
respect and containing a statement of the facts on which such determi- 
nation is based. When, upon such showing, it appears that the amount 
of the fixed fee as finally determined by the contracting officer to be 
proper for payment to the contractor—that is, as to whether and, if so, 
to what extent an adjustment in the amount of the fee as originally 
fixed is to be made—is reasonable on the basis of a comparison of the 
duties, responsibilities, etc., of the contractor under the contract as 
affected by the additional subcontracting, with its duties, responsibili- 
ties, etc., as contemplated at the time the fee was originally fixed, this 
office will not take exception to payments made in accordance with the 
contracting officer’s determination in the matter. 

With respect to the instant matter, a final audit of the vouchers 
covering payments under the contract involved has not been made by 
this office as yet. However, if, as is understood from your letter, the 
entire amount of the fee fixed for payment to the prime contractor is 
well within the statutory limit of 6 percent and the amount thereof 
apportionable to the total cost of the work which was subcontracted 
does not exceed a reasonable allowance to the contractor as reimburse- 
ment of the expense of negotiating the subcontracts and supervising 
the work performed thereunder, this office would not object to the pay- 
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ment of the balance of the fixed fee now being withheld by your office 
without any reduction therein, if it be determined by the proper officials 
of your agency that no deduction is warranted under all of the facts 
and circumstances. 

It may be stated in this connection that the audit of vouchers cover- 
ing the payments of fixed fees to prime contractors would be facilitated 
if care should be exercised in the negotiation of the prime contract to 
determine, insofar as is possible, what part of the contract work is to 
be performed by the prime contractor, what portion thereof definitely is 
to be subcontracted, and what portion thereof may be the subject of 
further subcontracting, and if there should be incorporated into the 
prime contract a provision setting forth the understanding of the 
parties in this regard and that the fee was fixed on such basis. Then, 
if during the course of performing the contract it develops that the 
subcontracting of further portions of the work would be in the interest 
of the United States—in that it would serve to expedite performance 
of the contract or would be more economical, or for some other reason— 
a report of such facts, together with the approval of the subcontracts 
by the contracting officer and a statement of the determination of said 
official as to what adjustment, if any, in the fixed fee should be made, 
and of the facts on which such determination is based, should be 
attached to the copy of the subcontract when forwarded to this office. 


(B-27164) 


ABSTRACTS OF TITLE—APPROPRIATION AVAILABILITY 





The cost of title evidence acquired after condemnation proceedings have been 
instituted by the Department of Justice in connection with the acquisition 
of land for the Navy Department for purposes authorized in section 201 of 
the Second War Powers Act, 1942, may be charged to the Navy Department 
appropriation available for acquiring the land, rather than to Department of 
Justice appropriations, where the title evidence is primarily or in the first 
instance for use by the Navy Department, in cooperation with the Department 
of Justice, in attempting to effect settlement with land owners by negotiation 
without proceeding to judgment in the condemnation proceedings. 


Comptroller General Warren to the Secretary of the Navy, July 10, 1942: 


I have your letter of July 2, 1942 (JAG:U:ALO’B:nn), as fol- 
lows: 





To further expedite the prosecution of the war there was enacted by the 
77th Congress Public Law No. 507. This law was approved March 27, 1942. 
Section 2 [201] thereof reads in part as follows: 

“The Secretary of War, the Secretary of the Navy, or any other officer, 
board, commission, or governmental corporation authorized by the President, 
may acquire by purchase, donation, or other means of transfer, or may cause 
proceedings to be instituted in any court having jurisdiction of such proceedings, 
to acquire by condemnation, any real property, temporary use thereof, or other 
interest therein, together with any personal property located thereon or used 
therewith, that shall be deemed necessary, for military, naval, or other war 
purposes, such proceedings to be in accordance with the Act of er 1, 1888 
(25 Stat. 357), or any other applicable Federal statute, * * 
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The acquisition of lands by the Navy Department in compliance with the 
above Act requires the purchase of preliminary Certificates or Abstracts of 
Title in order that the proper persons with whom to negotiate and from whom 
to obtain options and deeds can be ascertained. This title evidence is ordered 
under contracts with local title and abstract companies. 

Under authority of previous decisions of your office, this department now 
purchases title evidence on lands acquired by direct purchase, exchange, dona- 
tion, or gift, but has not purchased title evidence in cases where land is 
acquired by condemnation pursuant to a Declaration of Taking (8 Comp. G. Dec. 
308). 

By letter dated June 26, 1942, the Attorney General has requested the Navy 
Department to procure title evidence upon 68,666.89 acres of land in Bingham 
County, Idaho. This land was taken by the Navy Department in a condemna- 
tion proceeding pursuant to a Declaration of Taking filed April 29, 1942, in the 
United States District Court for the State of Idaho. 

In the program of the Navy Department to further expedite the prosecution 
of the war, regularly employed attorneys and commissioned oflicers work jointly 
with representatives of the Department of Justice in procuring settlement 
agreements after condemnation proceedings have been filed. Title evidence is 
necessary to the Navy Department after the Department of Justice has filed 
a petition in condemnation as such evidence is used by the attorneys of the 
Navy Department in determining with whom negotiations shall be conducted. 

In view of the request of the Attorney General, it becomes necessary to 
determine whether the Navy Department appropriations for the acquisition of 
land or appropriations for the contingencies connected therewith are available 
to pay for the purchase of title evidence after condemnation has been filed 
by the Department of Justice pursuant to the Declaration of Taking procedure 
provided by the Act of February 26, 1931 (46 Stat. 1422), where such title 
evidence purchased is for the joint use of the Navy Department and the Depart- 
ment of Justice. 

In the light of these conditions, your views are requested with respect to the 
question submitted in the preceding paragraph. 


Generally, the cost of procuring evidence of title for use in a pend- 
ing land condemnation proceeding is regarded as part of the expenses 
of the proceeding and, therefore, is for payment out of the appropri- 
ations of the Department of Justice. 8 Comp. Gen. 308. 

In 21 Comp. Gen. 744, 746, the rules applicable in apportioning the 
cost of evidence of title in condemnation proceedings between the 
acquiring agency and the Department of Justice are summarized as 
follows: 


In the decision of December 18, 1928, of former Comptroller General McCarl, 
8 Comp. Gen. 308, cited in your letter, there are discussed three different situ- 
ations under which abstracts of title may be required, and the appropriations 
chargeable in each instance (1) where the abstracts are required prior to the 
institution of condemnation proceedings; (2) when they are required incident 
to and after the condemnation proceedings have been instituted; and (3) 
when required after the termination of the condemnation proceedings. With 
respect to (1) and (3) the decision holds that the appropriation available for 
the acquisition of the property is properly chargeable, but as to (2) it was 
held that the cost of such abstracts of title should be charged to the applicable 
appropriations of the Department of Justice. 


While there is nothing in Public Law 507, 56 Stat. 177, quoted 
in your letter, authorizing the handling of condemnation proceedings 
jointly by the Department of Justice and the Navy Department, the 
said law authorizes the Secretary of the Navy to cause proceedings 
to be instituted for the condemnation of property that shall be 
deemed necessary for naval or other war purposes; also, it is stated 
in your letter that in the program of the Navy Department to 
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further expedite the prosecution of the war, regularly employed at- 
torneys of the Navy Department and commissioned cfficers of the 
Navy work jointly with representatives of the Department of Justice 
in procuring settlement agreements after condemnation proceedings 
have been filed. It is stated further that after the Department of 
Justice has filed the petition in condemnation the title evidence is 
necessary for use by the Navy Department in determining with 
whom negotiations should be conducted. 

It is conceivable that it may be advisable even after the declaration 
of taking has been filed under the procedure provided by the act 
of February 26, 1931, cited in your letter, to negotiate with known 
owners of the land with a view to effecting final settlement without 
proceeding to judgment in condemnation proceedings; and, appar- 
ently, it is for the purpose of ascertaining the owners that the evi- 
dence of title is required by the Navy Department. 

Accordingly, with the understanding that the evidence of title 
which the Attorney General states is required in connection with the 
condemnation proceedings is evidence which is necessary or will be 
utilized primarily or in the first instance by the Navy Department 
in attempting to effect settlement by negotiation, this office will not 
be required to object to the use of the appropriations of the Navy 
Department available for the acquisition of the land to pay the cost 
of obtaining such evidence of title; and, of course, such evidence 
when so obtained may be made available to the Departinent of Jus- 
tice, also, for its use in connection with the condemnation proceed- 
ings involving such land. 


(B-24097) 


TRANSPORTATION—HOUSEHOLD EFFECTS—MOTOR VAN SHIPMENTS— 
EXCESS OF CONTRACT RATES OVER PUBLISHED RATES 


While under the provisions of Executive Order No. 9122, issued pursuant to the 
uniform household effects transportation statute of October 10, 1940, that 
in determining the most economical mode of transportation, the lowest 
available motor van charges may be determined from pubiished tariffs 
or by advertising, an employee whose household effects are shipped under 
an otherwise proper contract awarded a motor van carrier on the basis 
of its low bid at rates in excess of published motor van tariff rates in 
effect for the general public is not chargeable with the excess, the carrier 
should be required to refund any amount paid in excess of such published 
rates. 

Where contracts for transportation of household effects of transferred em- 

ployees pursuant to the uniform household effects transportation statute 

of October 10, 1940, and Executive regulations thereunder, are let to motor 
van carriers without first ascertaining the published motor van carrier 
rates, there should be inserted in such contracts a proviso to the effect 
that payments made thereunder will be subject to audit and check against 
the published rates, and that any excess payments for services available 
at lower published rates must be refunded. 
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Comptroller General Warren to the Secretary of Agriculture, July 11, 1942: 
Consideration has been given to the matters presented in your letter 
of February 23, 1942, as follows: 


Review is requested of audit action taken by the General Accounting Office on 
D. O. Voucher No. 173170, accounts of G. F. Allen, August 1989, covering payment 
to Lightning Moving and Warehouse Company, Phoenix, Arizona, for transporta- 
tion by motor van of the household goods belonging to Mr. R. E. Beckett, from 
Sacaton, Arizona, to Bard, California. The notice of exception reads in pertinent 
part as follows: 

“Charge for packing and hauling household goods of R. E. Beckett by motor van 
from Sacaton, Arizona, to Bard, California, during June 1939. 

“A showing of the actual weight of the shipment together with an itemization 
of the incidental expenses of packing and a list of the materials used, has not 
been furnished. Allowance is based on the estimated weight and value, 


5,200 pounds at $1.55 ewt. for distance of 203 miles___--.__-___._____--__- $80. 60 
Packing and materials furnished 


99.60 


“Reply dated September 19, 1940, noted. 

“It appears that the contractor, Lightning Moving and Warehouse Company, 
of Phoenix, Arizona, was not a party to any tariff applicable on interstate traffic, 
and the bid was accepted under the provisions of section 3709, Revised Statutes 
(41 U. S. C. 5), for the transportation of household effects for which, under the 
provisions of section 217B, Motor Carrier Act (49 Stat. 543), the rates quoted 
were not required to be published. However, there was available under authority 
of Intermountain Motor Freight Tariff No. 2, M. F. I. C. C. No. 2, equal service 
via various other carriers. 

“Inasmuch as the rates charged are in excess of otherwise published rates for 
shipment of household effects by motor van service from Sacaton, Arizona, to 
Bard, California, payment of an amount in excess of such published rates is un- 
authorized. See 19 Comp. Gen, 641. 

“Reply dated March 24, 1941, noted. 

“18 Comp. Gen. 641—requiring the solicitation of bids because the motor car- 
riers in many instances will give lower rates to the United States for transporta- 
tion services than to the public generally—affords no basis for payment of an 
amount in excess of the applicable C. C. C. (sic) Motor carrier rates. 

“In the absence of an itemization showing the cost of the materials used in the 
packing, credit in excess of the Interstate Commerce Commission motor van rates 
and the estimated cost of packing may not be allowed.” 

As evidenced by the Department’s regulations, it has for the long past required 
that the movement of household goods upon permanent change of station be made 
by the least expensive form of transportation. To determine the least expensive 
method, in the instant case, competitive bids were solicited on the two modes of 
transportation available, i. e., packing, crating, and otherwise preparing the goods 
for rail shipment (water transportation not being available), and for transporta- 
tion by motor van. The following comparative statement of the costs involved 
by the two modes of transportation indicated that movement by van at a cost of 
$180.00 was the lowest price, and it was so accepted : 


Charges for 
packing, crating, 
and drayage 
to freight sta- 
tion, and uncrat- 
ing at destina- 
tion 


Tagh\ning Moving & Warehouse Co. (U. 8. D. A. 5028 


Motor 
van bid 


$157. 50 | $180. 00 
Estimated weight 5,200 pounds freight 
Uncrating at destination 
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Competitive bidding has long been recognized as a procedure which develops 
the lowest prices, and was so used in the case here discussed, but it is submitted 
that it is not a guarantee of the lowest cost, as illustrated by the exception, 
which is predicated upon a motor freight tariff, of which the Department was 
not aware at the time of award. 

While this Department is in full accord with the policy of securing the best 
bargain for the Government, it does not believe that your many interpretations 
of Section 3709 of the Revised Statutes contemplate carrying the search for 
lower prices into the realm of diminishing returns, administrative costs and 
potential savings considered. ‘To illustrate the effectiveness of the bid procedure 
in developing the lowest costs for the movement of household goods, there is 
set forth next below a statement of all such transactions handled by the 
Department’s Division of Purchase, Sales, and Traffic during the period October 
1940 to April 1941, wherein the costs, if published tariffs only had been con- 
sidered, are compared with results obtained under competitive bidding. 


| 
Number Total cost of 
transportation 


Costs if published tariffs only had been considered $29, 316. 62 


Competitive bids: . 
Awarded for motor van movement $17, 901. 46 
Rail freight plus lowest cost for packing and crating _ - 2, 473. 20 
Movement under published tariffs where lower than 
i ee eh oe ae oe been ae 413. 20 


20, 787. 86 
Savings effected by competitive bidding 8, 528. 76 


The Department has delegated contracting authority within prescribed lim- 
its to many of its field officers as a means of facilitating its widespread opera- 
tions, but it does not maintain any field traffic facilities. Moreover, since the 
enactment of the Transportation Act of 1940, the traffic facilities of the central 
office in Washington, D. C., have been materially curtailed. The assembly of 
tariff files and the employment of additional personnel for the compilation of 
rates at each point where a contracting officer is stationed would be an expen- 
sive process and the reference of all household moving cases to the central 
office in Washington, while less expensive than the establishment of field traffic 
facilities, is very time consuming and consequently interrupts normal processes 
of operation. 

In the light of the lower costs which have been consistently developed through 
following the bid procedure in contradistinction to the single case here involved 
where that procedure did not develop the lowest cost, together with the fact 
that all parties concerned acted in good faith it is requested that full credit 
be now allowed for the payment made to the Lightning Moving and Warehouse 
Company. 


Because of the rather unusual disparity between the amount of the 
entire contract, $180, and the amount of the constructive cost by 
motor van common carrier, as derived from the published tariffs, 
$99.60, a reexamination of the latter has been undertaken. Reference 
to the carriers’ original certificates of convenience and necessity on 
file at the Interstate Commerce Commission discloses considerable 
doubt whether the comparative service here involved (though ap- 
pearing in the tariff) actually was available for the particular trans- 
portation here in question from a point in Arizona to a point in 
California. Since a carrier’s actual (as distinguished from the theo- 
retical) participation in a tariff is limited by the terms of the operat- 
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ing authority—see Practices of Motor Common Carriers of House- 
hold Goods (1939) 17 I. C. C. (M. C. C.) 467, 500—settlement upon 
the basis of the comparative rate previously quoted is not to be required. 
Instead, comparison properly may be made with another tariff which 
is clearly applicable, namely, M. F. I. C. C. No. 1 of the Chambers 
Transfer and Storage Company, of Phoenix, Arizona, in which a 
rate of $3.50/cwt. is published as applicable here. That rate results 
in a constructive cost of $182 for transportation alone, or slightly 
more than the payment actually made. Accordingly, the audit ex- 
ception with respect to the payment made on voucher No, 173170 will 
be removed. 

Your further suggestion that, in the procurement of transporta- 
tion of household effects of employees upon change of station, the 
requirements of law are met by advertising for competitive bids and 
award thereunder without reference to whether the bids are over or 
under the published motor van common carrier rates is affected by 
a recent executive regulation. The act of October 10, 1940, 54 Stat. 
1105, authorized regulations to make uniform the allowances for 
transportation of household goods of transferred civilian employees. 
Executive Order No. 9122 of April 6, 1942, amended section 5 of the 
previous regulations under that statute, so as to read as follows: 

Section 5. Means of Shipment——Shipment shall be by the most economical 
means, taking into consideration the costs of packing, crating, drayage, unpack- 
ing, and uncrating: Provided, however, That the employee may have his effects 
moved by some means other than that determined to be most economical by 
paying the difference between the lowest available charges and the charges by 
the preferred means: And provided further, That, when the head of the depart- 
ment or agency determines it to be in the interest of the Government, he may 
specifically authorize the shipment by express of articles required for immediate 
use at the new official station (such as professional books, wearing apparel, 
bedding or kitchen utensils but not furniture or jewelry), which shall in no 
case exceed a weight of 500 pounds for employees having dependents living 
with them or 250 pounds for employees having no dependents living with them. 
In considering comparative transportation costs as required by this section, 
the lowest available motor van charges may be determined by consulting pub- 
lished tariffs or by securing competitive bids, the use of either method to be 
construed as being determinative of the lowest available rate for motor trans- 
portation. 

So far as the rights of the employee are concerned, the applicable 
motor van rate, pursuant to the final sentence of section 5, may be that 
determined either from the published tariffs or by advertising, and 
comparison will be required only with the costs chargeable for other 
forms of transportation. Of course, it nevertheless is permissible in 
any or all cases to utilize both criteria in determining the motor van 
rate, that is, to check the bids against the published motor van rates 
at the same time the rail freight costs are ascertained. In the present 
case it is shown that the bid was compared with the rail rates as 
furnished by the Procurement Division, Treasury Department. 
Whether the motor rates could likewise have been verified does not 


appear; however, the Procurement Division now, at least, has made 
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that service available to some other departments and it is possible 
like provision might be made for the Department of Agriculture. 
See Budget Circular No. 387 of February 12, 1942, and Treasury Pro- 
curement Circular Letters No. 557 of February 10, and No. 575 of 
March 23, 1942. 

However, apart from the extent of the rights of the transferred 
employees—which are governed by the above statute and Executive 
orders, and by the appropriation acts—it is not to be understood that 
section 5 of the Executive order, supra, contemplates that any motor 
van carriers should collect and retain payments under advertised 
contracts, for services available by motor van common carriers, i 
excess of the published rates lawfully in effect for the general public. 
The rule is well settled and of long standing that Government officers 
are without authority to contract for transportation service on the 
basis of higher charges than those available to the public under pub- 
lished and filed tariffs for like services under like conditions. Missouri 
Pacific Railroad Co. v. United States, 71 C. Cls. 650, 661; 19 Comp. 
Dec. 208; 15 Comp. Gen. 303; 18 id. 354, 360; 20 id. 870, 876; B-25583, 
May 4 and 23, 1942, 21 Comp. Gen. 979, 1039; B-7092, November 
30, 1939. Also section 321 (a) of the Transportation Act of 1940, 
54 Stat. 954, contains “an affirmative indication of an intention on 
the part of the Congress that the United States shall have the benefit 
of the lowest prices for which satisfactory transportation services can 
be procured without advertising” (quoting from 20 Comp. Gen. 793, 
795). 

Accordingly while there may be no basis for collection from trans- 
ferred employees for any excess of otherwise proper contract pay- 
ments over the motor van tariff rates, nevertheless, collection back 
from the contractors will be undertaken and expected. In order 
to avoid misunderstanding, where contracts are left in the field or 
where for some other reason the tariff rates are not previously ascer- 
tained, it would seem both proper and desirable to insert in the bid 
invitations and in the contracts a proviso to the effect that payments 
made on the contract will be subject to audit and check against the 
published tariff rates for motor van common carriers, and that any 
excess payments which are made for any services which were available 
at tariff rates will be required to be refunded by the contractor. 














(B-26543) 


FEDERAL EXCISE TAXES—CONTRACT PRICE ADJUSTMENT AND 
EXEMPTION CERTIFICATE ISSUANCE 


Where a contractor furnishing supplies to the Government is a “dealer” and 

not a “manufacturer, producer, or importer” directly liable for the excise 
tax imposed by section 551 of the Revenue Act of 1940, no increase in the 
contract price is authorized under the standard “Federal taxes” clause by 
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reason of the fact that the tax was imposed subsequent to the opening of 
bids and that the price charged the dealer by the manufacturer has been 
increased by the amount of the tax. 

Even though there be no contractual obligation on the Government either to 
issue its dealer-vendors tax exemption certificates covering the manufac- 
turers’ excise tax imposed by chapter 29 of the Internal Revenue Code or 
to pay the amount of the tax, where it is conclusively shown or presumed 
that prices paid do not include amounts representing the tax, exemption 
certificates may be issued to the vendors for use in obtaining tax credit 
from their manufacturer-suppliers who, under the Code and Internal Revenue 
regulations, are entitled upon presentation of original certificates to refund 
of or credit for the tax on articles resold for the Government's exclusive use. 


Comptroller General Warren to the Chairman, Federal Communications Com- 
mission, July 13, 1942: 


I have your letter of June 6, 1942, as follows: 


Reference is made to the attached preaudit difference statement, covering 
voucher No. 7786, schedule No. 846, in favor of M. S. Ginn & Co. in the amount of 
$25.10, returned without certification that, “Inasmuch as the contractor is a 
dealer and not a ‘manufacturer, producer, or importer’ of the brief cases, and 
since the Federal excise tax imposed by the terms of Section 551 of the Revenue 
Act of 1941 is not payable directly by the contractor to the Government, there is 
no basis for a claim by the contractor for payment of the amount of such tax, 
or for the issuance of a tax exemption certificate in lieu thereof. The voucher, 
if resubmitted, will be certified for payment in the amount due, provided the 
exemption certificate #16339 be cancelled and all reference to such certificate 
be eliminated from the voucher.” 

This office has been orally advised by the Bureau of Internal Revenue that it 
is proper to issue tax exemption certificates covering excise tax to a dealer who 
specifically claims the tax and, further states, that it is not included in the 
purchase price or when the tax is included separately in a voucher, the amount 
thereof may be deducted and a certificate issued; it being understood that the 
dealer surrender the certificate to his supplier for the purpose of giving credit 
to the dealer for the amount of the tax. 

It may be stated that if this procedure is not followed, it is assumed dealers 
will include the tax in the purchase price and, in consequence, the appropriation 
chargeable will be reduced in the amount of the tax, which obviously is not 
desirable. 

The Commission, in following the instruction given in the preaudit difference 
statement, has refused to issue certificate to a dealer who complained that he 
would have to stand the loss in the amount of the tax. 

In view of the difference between the instructions of your office and the 
Bureau of Internal Revenue, it is now requested that the procedure to follow 
be verified. 


Contract No. TPS-42402 dated September 26, 1941, with M. S. 
Ginn & Co., under which the purchase here in question was made con- 
tains a standard “Federal taxes” clause, which reads as follows: 


Prices inclusive of taz.—Prices bid herein include any Federal tax heretofore 
imposed by the Congress which is applicable to the material on this bid. If 
any sales tax, processing tax, adjustment charge, or other taxes or charges are 
imposed or changed by the Congress after the date set for the opening of this 
bid, and made applicable directly upon the production, manufacture, or sale of 
the supplies covered by this bid, and are paid by the contractor on the articles 
or supplies herein contracted for, then the prices named in this bid will be 
increased or decreased accordingly, and any amount due the contractor as a 
result of such change will be charged to the Government and entered on vouchers 
(or invoices) as separate items. 


Section 551 of the Revenue Act of 1941, approved September 20, 
1941, 55 Stat. 716, provides, in pertinent part, as follows: 


Subchapter A of Chapter 29 of the Internal Revenue Code is amended by 
inserting after section 3405 the following new section : 
“Sec. 3406. Excise TAXES IMPOSED BY THE REVENUE ACT oF 1941, 
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“(a) Imposition.—There shall be imposed on the following articles, sold by 
the manufacturer, producer, or importer, a tax equivalent to the rate, on the 
price for which sold, set forth in the following paragraphs . 3 

* 


+ 


#3) eee as a a leather and imitation leather brief cases, 10 per 
centum. 
- ” * t . . * 


“(ce) Effective Date.—This section shall take effect on October 1, 1941.” 

There apparently is no question but that M. S. Ginn & Co. is a 
“dealer” and not a “manufacturer, producer, or importer” of brief 
cases, and, therefore, the tax imposed by section 551 above quoted, is 
not payable directly by that company. Under such circumstances, it is 
well settled that there is no authority for the payment of any amount 
in excess of the price stated in the contract even though, as in the 
instant case, the tax has been imposed subsequent to the date on which 
the bids were opened. The tax as such is not paid by the dealer al- 
though the price charged the dealer by the manufacturer may have 
been increased in the exact amount of the tax. 13 Comp. Gen. 87; 
14 td. 338; id. 464; 15 id. 516; 17 id. 584; B-23413, February 19, 1942; 
Lash’s Products Co. v. United States, 278 U.S. 175; United States v. 
Cowden Manufacturing Company, 312 U. S. 34. 

At first blush it would seem to follow that the Government should 
not by the issuance of a tax exemption certificate relieve a dealer from 
the burden of a tax which the Government is not required under 
the terms of its contract to bear. However, section 551 of the Revenue 
Act of 1941, as will be noted from its enacting clause, became part of 
chapter 29 of the Internal Revenue Code. Section 3443 of said chap- 
ter, 53 Stat. 417, entitled “Credits and Refunds,” provides: 

(a) A credit against tax under this chapter, or a refund, may be allowed or 


made— 
= * * a e ~ - 


(3) to a manufacturer, producer, or importer in the amount of tax paid by 
him under this chapter with respect to the sale of any article to any vendee, 
if the manufacturer, producer, or importer has in his possession such evidence 
as the regulations may prescribe that— 

(A) such article was, by any person— 

(i) resold for the exclusive use of the United States, any State, Territory 
of the United States, or any political subdivision of the foregoing, or the District 
of Columbia. 


This section has been implemented by regulations issued by the 
Commissioner of Internal Revenue. Section 316.94 of Regulations 
46 (1940 edition), 5 Fed. Reg. 156, provides, in pertinent part, as 
follows: 


In the case of a sale of a taxable article by a manufacturer to a dealer, 
where title passes through one or more persons in a chain of sales from the 
manufacturer to a consumer, and such article is used, or resold for a purpose 
or use specified in section 3443 (a) (3) (A)—-the manufacturer who paid the 
tax to the United States may be allowed a refund or may take credit against 
the tax shown to be due upon any subsequent monthly return, in the amount 
of tax paid by him with respect to the sale of such article, provided he can 
establish by satisfactory evidence (1) that such article has been used, or 
resold, for one of the uses specified in such section, (2) the name and address 
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of the ultimate vendor, (3) the name and address of the consumer, and the 
use made or to be made of such article, (4) the date the tax on his sale of 
such article was paid to the United States, and (5) that he has repaid or 
agreed to repay the amount of such tax to the ultimate vendor, or has obtained 
the consent of the ultimate vendor to the allowance of the credit or refund. 

The evidence required in (1), (2), and (3) of the preceding paragraph may 
be established by the manufacturer securing from the ultimate vendor (a) the 
original exemption certificate obtained by such ultimate vendor from the 
consumer, or (b) a sworn statement by the ultimate vendor that he has obtained 
from the consumer and has in his possession such an exemption certifi- 
cate. * * © 


Where a sworn statement is furnished by the ultimate vendor in lieu of the 
original exemption certificate, the ultimate vendor must incorporate therein 
a statement to the effect that the certificate and supporting data (1) are 
retained by him, (2) will be preserved for a period of four years, and (3) 
will, upon request, be forwarded to the manufacturer at any time within the 
period for use in establishing to the satisfaction of internal-revenue officers that 
a refund or credit justly due. 

Section 3442, Internal Revenue Code, 53 Stat. 416, provides that 
upon compliance with regulations applicable thereto no tax shall 
be imposed on sales of articles direct from manufacturer to the 
Government. 

Thus, Congress has provided by virtue of these statutory pro- 
visions that sales of goods for the exclusive use of the United States 
shall be exempt, either by way of a tax-free sale or by subsequent 
refund, from the manufacturer’s excise tax contained in chapter 29 
of the Code, of which, as above stated, section 551 of the Revenue 
Act of 1941 is a part. Authority to prescribe the necessary steps 
to be taken and evidence to be presented in order that such exemp- 
tion may be obtained is vested in the Commissioner of Internal 
Revenue who has designated “the original exemption certificate ob- 
tained by such ultimate vendor from the consumer” as sufficient for 
such purposes. Needless to say, the regulations contemplate that 
an “original exemption certificate” will be issued. 

There is no contractual obligation on the Government to issue this 
tax-exemption certificate since the contract contains no provision for 
the issuance of exemption certificates and, as pointed out above, the 
Government as purchaser is not liable for the amount of the tax. 
However, as appears from the above quoted statute and regulations, 
a manufacturer must present evidence of the fact that the goods 
have ultimately been sold to the United States in order that he may 
obtain a refund—to which the law says he is entitled—of the excise 
tax previously paid. Consequently, since the manufacturer will shift 
the burden of the tax to his dealer, to deny a dealer an exemption 
certificate in these cases will result in the dealer being compelled to 
bear the burden of a tax which the law contemplates shall not apply 
to such sales. 

The tax exemption certificate does not ex proprio vigore exempt 
its recipient from the tax. The terms and conditions under which 
it shall be honored are prescribed by the Commissioner of Internal 
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Revenue.’ The certificate itself is merely evidence of the sale of 
certain goods to the United States. In other words, it is in the 
nature of a receipt which the law contemplates shall be given, under 
circumstances such as those in the present case, and for which no 
contractual provision is necessary. Since, however, it represents the 
further fact that the price paid for the goods specified thereon did 
not include any part of the tax, the administrative agency is author- 
ized to issue such certificate only when this fact is conclusively 
shown or presumed. The manufacturer’s excise tax on brief cases 
was imposed subsequent to the opening of the contractor’s bid in 
the instant case and, therefore, it reasonably may be presumed that 
the contract price did not include any part of this tax. 
Accordingly, for the reasons set forth above, the instructions con- 
tained in the preaudit difference statement mentioned in the above 
quoted letter may be disregarded and no further objection will be 
made by this office to the issuance of tax exemption certificates to 
dealer-contractors, under similar circumstances, on purchases under 
contracts based on bids opened prior to October 1, 1941, the effective 
date of the Revenue Act of 1941, for use in obtaining credit from the 
suppliers in the amount of the manufacturer’s excise taxes imposed 
by said act. 


(B-26959) 


TRANSPORTATION—DEPENDENTS OF DISCHARGED NAVAL RESERVE 
ENLISTED MEN 



















Under the Naval Appropriation Act, 1942, providing funds for the transportation 
of dependents of enlisted men of certain grades “when ordered to active 
duty * * * and upon release therefrom * * *,” payment is author- 
ized for the transportation of dependents of a Naval Reserve enlisted man 
incident to his discharge from the Naval Reserve because of physical dis- 
ability not due to his own misconduct, even though the discharge was not 
preceded by a release from active duty. 


Assistant Comptroller General Elliott to the Secretary of the Navy, July 13, 
1942: 


There has been considered your letter of June 22, 1942, as follows: 


There is forwarded herewith for your consideration the claim of Joseph F. 
Walton, Yeoman second-class, USNR, for reimbursement in the amount of $44.55, 
representing the cost of transportation for his dependent wife from Jacksonville, 
Florida, to Elmhurst, Illinois, incident to Walton’s release from active duty and 
his discharge from the U. S. Naval Reserve under the conditions stated in the 
enclosed correspondence. 

The current Naval Appropriation Act approved May 6, 1941 (Public Law 48— 
Tith Congress), provides, under the appropriation “Pay, Subsistence, and Trans- 
portation of Naval Personnel” for “* * * transportation of dependents of 
officers and enlisted men, including those of retired and reserve officers, and of 
retired and reserve enlisted men of grades entitled to transportation for depend- 
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ents in the Regular Navy, when ordered to active duty (other than training) and 
upon release therefrom * * *” 


In the present case the travel by claimant’s wife was performed after his 
release from active duty and his discharge from the Naval Reserve due to physical 
disability on April 30,1942. It will be noted that the above quoted provision from 
the current Naval Appropriation Act does not in terms provide for transportation 
of dependents of Naval Reserve personnel who are released from active duty and 
discharged from the Naval Reserve. 


Your decision is requested as to whether or not an enlisted man of the Naval 
Reserve is entitled to transportation for his dependents from his last permanent 
duty station to his home when the separation from the Service is by reason of his 
release from active duty and his discharge from the Naval Reserve because of 
physical disability, and not as a result of termination of the requirement of his 
services. 

The order of April 30, 1942, from the Commanding Officer, U. S. 
Naval Hospital, National Naval Medical Center, Bethesda, Maryland, 
to Walton is as follows: 

1. You are hereby detached from all duties to which you have been assigned 


and discharged from the Naval Reserve this date and retained for further treat- 
ment at St. Elizabeth’s Hospital. 

2. Upon discharge from the hospital after completion of treatment you are 
directed to apply to the Disbursing Officer, U. 8. Naval Hospital, Bethesda, Md., 
for transportation and subsistence to the place from which you were recalled to 
active duty. 


8. Your service record shows that you were ordered to active duty from: 


136 West Park Ave., Elmhurst, I. 
(Home address, or place to which orders were addressed) 
4. You are directed to register at the local selective service board immediately. 


A discharge from the Naval Reserve is, of course, a release from 
active duty, but the statute, 55 Stat. 151, limits the right to transpor- 
tation of dependents to members of the Naval Reserve “upon release” 
from active duty and would not include all “discharges” from the 
Naval Reserve while the member was on active duty. The language, 
fairly construed, contemplates one released from active duty but who 
continues a member of the Naval Reserve. Discharges may be for 
disciplinary or other reasons where the prime purpose is to terminate 
the status, and it is doubtful that the statute contemplates transpor- 
tation of dependents in such a situation. However, where the dis- 
charge is because of physical disability not due to the man’s own mis- 
conduct, the fact that such discharge was not preceded by a release 
from active duty should not deprive a member of the Naval Reserve 
otherwise within the statute from the benefit intended to be given. If, 
therefore, the travel of the dependent is within a reasonable time after 
the separation from the Naval Reserve in the circumstances indicated 
in this case, and thus is incident to the discharge or release, payment 
is authorized under the statute. 

The papers received with your letter are returned herewith. 
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(B-27022) 


APPROPRIATIONS—AVAILABILITY—PHYSICAL EXAMINATIONS OF 
CIVILIAN EMPLOYEES 


Periodic physical examinations of civilian employees at a chemical warfare lab- 
oratory for the protection of the health of the employees by the early detec- 
tion of arsenic poisoning represent precautionary measures to prevent ill- 
ness—as distinguished from curative medical treatment—which are primar- 
ily for the benefit of the Government as a necessary incident to the success- 
ful operation of the laboratory, and, therefore, the expense thereof may be 
paid from the appropriation, “Chemical Warfare Service, Army, 1942,” avail- 
able for operation of the laboratory, even though such expense is not specifi- 
cally provided for therein. 


Comptroller General Warren to Lt. Col. C. H. Farish, U. S. Army, July 14, 1942: 

There has been received from the Chief of Finance your letter of 
March 19, 1942, and supporting papers, requesting decision as to 
whether you are authorized to make payment on a voucher in the 
amount of $626 in favor of Dr. Robert C. Kirk for laboratory fees and 
physical examinations of civilian employees of the Pittsburgh Chem- 
ical Warfare Procurement District, employed at the Chemical Warfare 
Laboratory, Columbus, Ohio, made during the month of January 1942. 
It is stated that monthly examinations of these employees are con- 
templated. 

Since the civilians are employed at the chemical warfare laboratory 
apparently they are engaged on work which from time to time brings 
them in contact with arsenic, and it is the purpose of these periodic 
examinations to detect cases of arsenic poisoning in their early stages 
in order that proper steps might be taken to avoid illness, the need for 
medical treatment, and the consequent loss in working time. 

It has been long recognized that the expense of medical treatment for 
civilian employees of the Government is personal to the employee and 
that there is no authority for the payment thereof from public funds 
unless provided for in the contract of employment or by statutory 
enactment or valid regulation. 6 Comp. Dec. 955; 8 id. 296, 11 7d. 177; 
16 id. 99; 8 Comp. Gen. 111; 18 éd. 533. 

There has been found no provision either of statute or regulation 
specifically authorizing payment of the cost of these examinations 
from public funds, and, presumably, the contracts of employment of 
the employees contain no such provision. 

However, this office has held that where the circumstances are such 
that medical attention to an employee—including inoculation or vac- 
cination to which these examinations seem more or less akin in view 
of their precautionary nature—may be considered as primarily for the 
benefit of the Government rather than the employee, the expense 
thereof may properly be paid from appropriated funds. 2 Comp. 
Dec. 347; 6 id. 447; 60 MS Comp. Dec. 1425; A-29752, December 17, 
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1929; A-32786, August. 8, 1930; A-97344, August 26, 1938. Cf. 15 
Comp. Gen. 20. 

It unquestionably is of fundamental importance in the war effort 
that the work of the Chemical Warfare Service be prosecuted without 
hindrance or interruption of any kind. Were the Government unable 
or unwilling to provide means for offsetting the ever-present danger 
of arsenic poisoning the situation might well constitute a serious 
obstacle in the securing of qualified personnel for this work. The 
employees themselves could hardly be expected and would most likely 
be unwilling to incur the expense of these examinations and laboratory 
tests were the cost thereof not borne by the Government. Not only 
would the affliction of an employee with arsenic poisoning slow up, 
to some degree at least, the production of essential war materials but 
also might have a depressing effect on the morale of fellow workers. 
It is indicated in the papers attached to the voucher that the services 
are essential to the successful operation of the laboratory and, conse- 
quently, are primarily for the benefit of the Government; that the 
expense is a reasonable and necessary incident to the manufacture, pro- 
curement, and test of articles and materials by the laboratory; and 
it is understood that the services are incident to preventing illnesses 
and safeguarding the health of employees rather than the direct 
furnishing of medical attention to employees who may have become 
ill by reason of the employment. 

The appropriation “Chemical Warfare Service, Army, 1942,” which 
is proposed to be charged with the cost of the services, provides gen- 
erally for the purchase, manufacture, and test of offensive or defensive 
materials or appliances, including services connected therewith, in- 
cluding incidental expenses. 55 Stat. 382. Under the circumstances, 
it appearing that the amount charged is reasonable; that the services 
represent precautionary and preventative measures rather than cura- 
tive treatment; and that they primarily are for the benefit of the 
Government and are a necessary incident to the successful operation 
of the laboratory, the appropriation involved may be regarded as 
available for payment for the services and this office will not be 
required to object to an otherwise proper payment on the voucher 
presented. 

The papers are returned herewith. 


(B-27256) 


PAY—RESERVE OFFICERS—INACTIVE COMMISSIONED SERVICE FOR 
PAY PERIOD ADVANCEMENT PURPOSES 


A Reserve officer appointed subsequent to July 1, 1922, may not, under the Pay 
Readjustment Act of 1942, count inactive commissioned service for the 
purpose of advancement in pay period. 
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Assistant Comptroller General Elliott to Col. W. M. Dixon, U. S. Army, July 
14, 1942: 


There has been received your letter of June 30, 1942, transmitting 
for decision whether payment thereon is authorized a voucher stated 
for $78.18 in favor of Capt. J. Dean Kitchen, Finance Reserve, repre- 
senting difference between the pay and allowances of the third and 
fourth pay periods for June 1942, provided by the Pay Readjustment 
Act of 1942, Public Law 607, approved June 16, 1942, 56 Stat. 359. 

It appears from the record submitted with the voucher that this 
Reserve officer accepted appointment as a first lieutenant, Finance 
Reserve, in the Officers Reserve Corps on June 23, 1924, and while 
not specifically stated, it will be assumed that his service in the Re- 
serves has been continuous since that time and he had thus completed 
more than 17 years as a Reserve officer on May 31, 1942, and on 
June 22, 1942, had completed 18 years of service. It further appears 
that by paragraph 8 of Special Orders 194, dated Headquarters Third 
Corps Area, U. S. Army, August 9, 1940, Capt. Kitchen was, with 
his consent, ordered to active duty effective August 20, 1940, and 
that aside from short periods of active duty training of approxi- 
mately 15 days each in the years 1925, 1927, 1928, 1929, 1931, 1933, 
and 1934, has had no other active military service as a commissioned 
officer. Having presumably held a commission in the Officers Re- 
serve Corps for more than 17 years, the claim for fourth period pay 
and allowances and longevity for 18 years is premised on the first 
paragraph of section 14 of the act of June 16, 1942, and other pro- 
visions of that act hereinafter referred to. 

Pertinent provisions of the act of June 16, 1942, are as follows: 

Sec. 3. When officers of the National Guard or of the Reserve forces of any 
of the services mentioned in the title of this Act, including Reserve officers, 
are authorized by law to receive Federal pay, those serving in grades corre- 
sponding to those of colonel, lieutenant colonel, major, captain, first lieutenant, 
and second lieutenant of the Army shall receive the pay of the sixth, fifth, 
fourth, third, second, and first periods, respectively, unless entitled to the pay 
of a higher period under the provisions of section 14 of this Act. Such officers 
whenever entitled to Federal pay, except armory drill and administrative func- 
tion pay, shall receive as longevity pay, in addition to base pay, an increase 
thereof at the per centum and time rates up to thirty years provided in section 
1 of this Act. In computing the increase of pay for each period of three years’ 
service, such officers shall be credited with full time for all periods during 
which they have held commissions as officers of any of the services mentioned 
in the title of this Act, or in the Organized Militia prior to July 1, 1916, or in 
the National Guard, National Guard of the United States, or in the Officers 
Reserve Corps, or in the Naval Militia, or in the National Naval Volunteers, 
or in the Naval Reserve force, Naval Reserve, Marine Corps Reserve force, 
Marine Corps Reserve, Coast Guard Reserve, and the Reserve Corps of the 


Public Health Service, when confirmed in grade and qualified for all general 
service, 




















Sec. 14. Officers, warrant officers, and enlisted men of the Reserve forces of 
any of the services mentioned in the title of this Act, when on active duty in 
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the service of the United States, shall be entitled to receive the same pay and 
allowances as are authorized for persons of corresponding grade and length of 
service in the Regular Army, Navy, Marine Corps, Coast Guard, or Public 
Health Service, 
+ * - . . + * 
Gace. 2 * ¢ * 


- * * + . o s 


The provisions of this Act shall become effective as of June 1, 1942. 

[Seo. 1.] The pay of the fourth period shall be paid to majors of the Army, 
lieutenant commanders of the Navy, and officers of corresponding grade who are 
not entitled to the pay of the fifth period; to captains of the Army, lieutenants 
of the Navy, and officers of corresponding grade, who have completed seventeen 
years’ service. 

The pay of the third period shall be paid to captains of the Army, lieutenants 
of the Navy, and officers of corresponding grade who are not entitled to the pay of 
the fourth period; to first lieutenants of the Army, lieutenants (junior grade) of 
the Navy, and officers of corresponding grade, who have completed ten years’ 
service. 

Every officer paid under the provisions of this section shall receive an increase 
of 5 per centum of the base pay of his period for each three years of service up to 
thirty years. 

For officers appointed on and after July 1, 1922, no service shall be counted for 
purposes of pay except active commissioned service under a Federal appointment 
and commissioned service in the National Guard when called out by order of the 
President and service authorized in section 2 (b) of the Act of January 19, 1942 
(Public Law 402, Seventy-seventh Congress). For officers in the service on June 
30, 1922, there shall be included in the computation all service which was then 
counted in computing longevity pay, and service as a contract surgeon serving 
full time; and also 75 per centum of all other periods of time during which they 
have held commissions as officers of the Organized Militia between January 21, 
1903, and July 1, 1916, or of the National Guard, the Naval Militia, or the National 
Naval Volunteers since June 3, 1916, shall be included in the computation. 
Longevity pay for officers in any of the services mentioned in the title of this Act 
shall be based on the total of all service in any or all of said services which is 
authorized to be counted for longevity pay purposes under the provisions of this 
Act or as may otherwise be provided by law. [Italics supplied.] 


Except for the inclusion at the end of the first sentence of the first 
paragraph of section 3 of the act of June 16, 1942, of the phrase “unless 
entitled to the pay of a higher period under the provisions of section 14 
of this Act” and omission in section 3 of the provision for one-half time 
for longevity credit, the first paragraph of section 3 of said act does not 
differ from the language of section 3 of the act of June 10, 1922, as 
amended by the act of May 31, 1924, 43 Stat. 250,37 U.S.C.7. In con- 
struing the provision that officers of the National Guard when on active 
duty “shall receive the same pay and allowances as an officer of the 
Regular Army of the same grade and length of service” (section 38 of 
the National Defense Act, as amended by section 1 of the act of June 
19, 1935, 49 Stat. 391, 32 U.S. C. 81c) it was held that such officer would 
not be entitled to any of the benefits of section 3 of the act of June 10, 
1922, as amended, with reference to longevity for inactive service under 
commissions in the Reserve forces, therein specifically provided— 


* * * but would be entitled to the same pay as provided for officers of the 
Regular Army of the same grade and length of service as fixed by section 1 of 
that act, and in most, if not all, cases such a holdipg would be to the disadvantage 
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of the National Guard officer, for clearly he would not be entitled to the same pay 
as a Regular officer of the same grade and length of service and, also, entitled to 
benefits as to counting service as contained in section 3 of the act, because a Regu- 
lar Army officer would not be entitled to count such service. The same pay and 
allowances as an officer of the Regular Army of the same grade and length of 
service would necessarily be the same and not some other pay. * * * 


See 20 Comp. Gen. 469, 474. 


Briefly, the statute provides, in section 3, pay periods for grades and 
the counting of a special class of inactive service for longevity increase 
in pay for Reserve officers, while section 1 provides pay periods and a 
different class of service for longevity increase in pay for officers of the 
Regular service. Sections 3 and 14 provide that Reserve officers may 
be paid the same pay and allowances authorized for officers of the 
Regular service under section 1. When the Congress specified in sec- 
tion 1 that officers appointed on or after July 1, 1922, shall only count 
active commissioned service, it must be taken to have meant active 
commissioned service and not something else that for other purposes 
was just as good, and if it be admitted that such officers are so limited, 
it is difficult to perceive by what process inactive commissioned service 
of Reserve officers authorized for a specific purpose may be compared 
therewith for the purpose of section 14. 

The provision contained in the last part of the first sentence of the 
first paragraph of section 3 of the act of June 16, 1942, authorizing a 
higher pay period than the pay period based upon the grade alone of 
the Reserve officer, as authorized in its antecedent, obviously can con- 
fer upon such Reserve officer no more than would accrue to an officer 
of the Regular Army of corresponding grade and length of service as 
limited by section 1 of the act. Under section 1 of the act of June 16, 
1942, the pay and allowances of a captain in the Regular Army ap- 
pointed on or after July 1, 1922, with active commissioned service under 
a Federal commission equal to the active commissioned service of 
Captain Kitchen, would be properly computed on those of the third 
period with longevity pay based upon less than three years’ com- 
missioned service. 

Under the facts and law involved it appears clear that Capt. Kitchen, 
who is entitled to third period pay and increase for length of service 
under the provisions of section 3 of the act of June 16, 1942, is receiv- 
ing greater benefits than would accrue under section 1 to an officer of 
the Regular service with the same length of identical service, thus 
negativing operation of that section as extended to him by section 14. 
You are informed that payment of voucher, which is retained in this 
office, is not authorized. 
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GRATUITIES—SIX MONTHS’ DEATH—ARMY OF THE UNITED STATES 
PERSONNEL ; 


Under the act of April 3, 1989, as amended, extending to designated beneficiaries 
of all officers and enlisted men of the Army of the United States the right 
to the 6 months’ death gratuity benefits—applicable to beneficiaries of mem- 
bers of the Regular Army—of the act of December 17, 1919, as amended, when 
death of the soldier occurs “in line of duty,” the gratuity thus authorized may 
be paid without regard to whether death occurred in line of duty if there 
be met the condition of the 1919 statute that death shall not have occurred as 
the result of the soldier’s own misconduct. 


Assistant Comptroller General Elliott to Col. W. M. Dixon, United States Army, 
July 15, 1942: 


By endorsement of April 20, 1942, there was transmitted to this 
office your letter of April 16, 1942, as follows: 


Attached hereto is a voucher in the amount of $126.00 in favor of Mrs. Rose 
Evelyn Maas, as widow and designated beneficiary for the six months’ death 
gratuity in the case of Private Robert J. Maas, #39,079,435. 

Section 5 of the act of April 3, 1939 (53 Stat. 557), as amended by the act of 
July 25, 1989 (53 Stat. 1079), is further amended by the act of December 10, 1941, 
to include payment of the six months’ gratuity under the act of December 17, 1919 
(41 Stat. 367). The act of April 3, 1939, as amended, provides for pensions, dis- 
ability compensations, and so forth, for officers and enlisted men other than the 
Regular Army, whose disability or death occur in line of duty. 

The act of December 17, 1919, provides for payment of the six months’ gratuity 
to beneficiaries of officers and enlisted men of the Regular Army whose death was 
not the result of their own misconduct. 

The report of death in the case of Private Maas, a copy of which is attached 
hereto, shows death as a result of suicide and has been determined by the War 
Department as “not in line of duty, but not the result of the deceased’s own mis- 
conduct.” The question arises as to whether the six months’ gratuity may be paid 
under the act of December 10, 1941, to beneficiaries of officers and enlisted men 
other than those of the Regular Army whose death’s were “not in line of duty, 
but not the result of their own misconduct.” 

Your decision is therefore respectfully requested as to whether payment of the 
attached voucher is authorized. 


The act of December 17, 1919, 41 Stat. 367, is, in pertinent part, as 
follows: 


That hereafter, immediately upon official notification of the death from wounds 
or disease, not the result of his own misconduct, of any officer or enlisted man on 
the active list of the Regular Army or on the retired list when on active duty, 
the Quartermaster General of the Army shall cause to be paid to the widow, and 
if there be no widow to the child or children, and if there be no widow or child 
to any other dependent relative of such officer or enlisted man previously desig- 
nated by him, an amount equal to six months’ pay at the rate received by such 
officer or enlisted man at the date of his death. * * 


Section 2 of that act expressly excluded from its benefits officers, 
enlisted men, and their beneficiaries, of forces or troops of the Army 
of the United States other than those of the Regular Army, and all 
officers except those holding permanent or provisional appointments 
in the Regular Army. 
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The act of April 3, 1939, 53 Stat. 557, provides: 


* * * That all officers, warrant officers, and enlisted men of the Army of 
the United States, other than the officers and enlisted men of the Regular Army, 
if called or ordered into the active military service by the Federal Government 
for extended military service in excess of thirty days, and who suffer disability 
or death in line of duty from disease or injury while so employed shall be deemed 
to have been in the active military service during such period and shall be in 
all respects entitled to receive the same pensions, compensation, retirement pay, 
and hospital benefits as are now or may hereafter be provided by law or regula- 
tion for officers and enlisted men of corresponding grades and length of service of 
the Regular Army (section 5). 


An amendment of July 25, 1939, 58 Stat. 1079, to this provision, ex- 
cluded service with the Civilian Conservation Corps from its benefits. 

Subsequent to the passage of the statute last above quoted, it was 
held in decisions of this office that the benefits provided therein for 
officers and enlisted men, to wit “pensions, compensation, retirement 
pay, and hospital benefits” were rights and benefits personal to the 
officers or enlisted men involved, with the possible exception of pen- 
sions, and that the statute did not comprehend payment of the 6 
months’ death grauity to beneficiaries of such officers or enlisted men 
dying while in active service. B-9734, June 13, 1940; B-13673, De- 
cember 20, 1940; B-13209, November 15, 1940, March 20, 1941; B-17896. 
July 7, 1941. 

After those decisions and apparently, as will hereinafter appear, 
with the purpose to meet them, an amendment to the act was enacted 
by the Congress, approved December 10, 1941, 55 Stat. 796, as follows: 


That, effective as of August 27, 1940, the last proviso of section 1 of the act 
of August 30, 1935, as amended by section 5 of the act of April 3, 1939 (58 Stat 
557), and by the act of July 25, 1989 (53 Stat. 1079), be, and the same is hereby, 
further amended by changing the final period to a comma and adding the follow- 
ing: “including for their dependents the benefits of the act of December 17, 1919 
(41 Stat. 367), as amended.” 


The Committee on Military Affairs of the House of Representatives, 
in reporting on this bill (Report No. 1280, 77th Cong. 1st sess., October 
16, 1941) stated in relevant part: 


By the act of Congress of April 3, 1939 (53 Stat. 557, 1079), it was provided 
that officers, warrant officers, and enlisted men of the Army of the United States 
other than those of the Regular Army ordered into the Federal service for more 
than 30 days, and who suffered death or disability in line of duty while so em- 
ployed, should in all respects be entitled to receive the same pensions, compensa- 
tion, retirement pay, and hospital benefits as are now, or may hereafter be, pro- 
vided by law or regulations, for officers and enlisted men of corresponding grade 
and length of service in the Regular Army. The Comptroller General of the 
United States has ruled that the benefits authorized by the act of April 3, 1939. 
are personal to the individual concerned and do not extend to such persons’ 
beneficiaries, consequently payment of 6 months’ death gratuity is not author- 
ized by the terms thereof. At the time of the passage of the act of April 3, 1939. 
it was generally understood that the language thereof was sufficient to include the 
payment of the 6 months’ death gratuity. 

It is the opinion of your committee that the provisions of this bill should be made 
available to the dependents of all components of the Army of the United States 
who have been called into service under the present emergency. Consequently, it 
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recommends that the effective date of this bill be August 27, 1940, the date on 
which the act calling the National Guard and the Reserve officers of the United 
States into active Federal service became effective. * * 

The act of April 3, 1939, as amended by the act of J uly 25, 1939, and 
finally by the act of December 10, 1941, now reads as follows: 

* * * That all officers, warrant officers, and enlisted men of the Army of the 
United States, other than the officers and enlisted men of the Regular Army, if 
called or ordered into the active military service by the Federal Government for 
extended military service in excess of thirty days, other than for service with the 
Civilian Conservation Corps, and who suffer disability or death in line of duty 
from disease or injury while so employed shall be deemed to have been in the 
active military service during such period and shall be in all respects entitled to 
receive the same pensions, compensation, retirement pay, and hospital benefits 
as are now or may hereafter be provided by law or regulation for officers and 
enlisted men of corresponding grades and length of service of the Regular Army, 
including for their dependents the benefits of the Act of December 17, 1919 
(41 Stat. 367), as amended, 

When this statute is read in comparison with the act of December 17, 
1919, quoted, ante, it is seen that there still remains an apparent dis- 
crepancy, in that the earlier act confers upon members of the Regular 
Army, or rather upon their beneficiaries designated as prescribed 
therein, the benefit of the 6 months’ death gratuity, provided the death 
of the soldier results from wounds or disease not the result of his own 
misconduct, thus eliminating the necessity that the disease or wound 
causing death shall have been incurred strictly in the line of duty, while 
the latter act, as amended, confers its benefits upon members of what 
may be designated the “emergency forces,” or their beneficiaries, when 
the soldier suffers disability or death in line of duty. 

Hence, it would appear at first blush that a case such as here pre- 
sented—that is, where the death of the soldier of the emergency forces 
is not in line of duty, although not the result of his own misconduct, 
as determined by the War Department—would constitute a casus omis- 
sus in the act of April 3, 1939. The general rule is that a casus omis- 
sus—that is, a case or class of cases omitted or unprovided for by 
statute—is to be held as intentionally omitted, and most courts have 
taken the view that where a casus omissus does really occur in a statute, 
even though manifestly through the inadvertence of the legislature, it 
can in no case be supplied by a court of law, since to do so would be to 
make laws. Jones v. Smart, 1T. R. 44,52; Estes 1. Terrell (Texas) , 92 
S. W. 407. On such a view and under a strict application of the rule, 
the statute in question makes no specific provision for a case such as 
this, and payment of the death gratuity under the facts disclosed might 
readily be considered as unauthorized. However, it has been held that 
a casus omissus should not be created by interpretation, save in some 
case of strong necessity, and should not be acknowledged, if by any 
reasonable construction the statute may be read to avoid it. Young v. 
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Regents of University of Kansas, 124 Pac.150. And that would appear 
the better rule where, as here, the statute involved is remedial or “equal- 
izing” legislation. Also, there are other canons of statutory construc- 
tion which seem to support the conclusion reached upon your submis- 
sion. It has been said that the purposes of the law is the ever insistent 
consideration in its interpretation, United States v. Antikammia Co., 
231 U. S. 654, 667; that constructions of statutes are to be made of the 
whole act according to the intention of the makers, and sometimes are 
to be expounded against the letter to preserve the intent, Mankel v. 
United States, 19 Ct. Cls. 295; that the construction is to be given a 
statute which will carry into effect the intention, purpose, and object 
of the lawmakers, Griffis v. United States, 52 Ct. Cls. 170, 185. And 
it has been held that in construction— 


* * * It is not to be expected that a statute which takes its place in a 
general system of jurisprudence shall be so perfect as to require no support 
from the rules and statutes of the system of which it becomes a part, or so 
clear in all its terms as to furnish in itself all the light needed for its construc- 
tion. It is proper to look to other statutes, to the rules of the common law, to 
the sources from which the statute was derived, to the general principles of 
equity, to the object of the statute, and to the condition of affairs existing when 
the statute was adopted. * * * Hockaday v. Lynn (Mo.), 8 LRANS 117, 121, 
{Italics supplied.] 

* * * The legislature has the power to decide what the policy of the law 
shall be, and if it has intimated its will, however indirectly, that will should be 
recognized and obeyed. The major premise of the conclusion expressed in a 
statute, the change of policy that induces the enactment, may not be set out in 
terms, but it is not an adequate discharge of duty for courts to say: We see 
what you are driving at, but you have not said it, and therefore we shall go on 
as before. Johnson y. United States, 163 Fed. 30, 32. 


And in Van Beeck v. Sabine Towing Co., 300 U. S. 342, 350, the 
court said: 

* * * It would be a misfortune if a narrow or grudging process of con- 
struction were to exemplify and perpetuate the very evils to be remedied. There 
are times when uncertain words are to be wrought into consistency and unity 
with a legislative policy which is itself a source of law, a new generative impulse 
transmitted to the legal system. “The legislature has the power to decide what 
the policy of the law shall be, and if it has intimated its will, however indirectly, 
that will should be recognized and obeyed.” Its intimation is clear enough 
in the statutes now before us that their effects shall not be stifled, without 
the warrant of clear necessity, by the perpetuation of a policy which now has 


had its day. 

Having in mind these principles, which are more fitting to the 
instant case than any rule more strict and restrictive, be it remembered 
that the condition of affairs existing when the act of April 3, 1989, was 
passed was that the act of December 17, 1919, conferred upon the 
beneficiaries of officers and men of the Regular Army certain benefits 
which were expressly denied to the personnel of other components 
of the military establishment and their beneficiaries. The act of 
April 3, 1939, was intended to and did confer upon the personnel of 
the Army of the United States other than members of the Regular 
Army, when called to active service for a season, certain benefits not 
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available to them theretofore. However, those benefits expressly 
enumerated in that act obviously were personal to the men them- 
selves, and there was no mention or implication that the 6 months’ 
death gratuity to beneficiaries was included or was intended to be 
included, and it was necessarily held to the contrary in the decisions 
of this office cited above. 

But that the failure to include the 6 months’ death gratuity to 
beneficiaries was an inadverent casus omissus appears sufficiently 
from the above-quoted report on the amendment of December. 10, 
1941, which was enacted for the express purpose of curing the omis- 
sion in the earlier act, for it was stated that: “At the time of the pas- 
sage of the act of April 3, 1939, it was generally understood that the 
language thereof was sufficient to include the payment of the 6 months’ 
death gratuity.” When the grave condition which existed when the 
act of December 10, 1941, was enacted, is considered in connection 
with the purpose as expressed by the committee, the conclusion is not 
difficult that the Congress intended to assure to the personnel of the 
emergency forces and their dependents, every benefit available to the 
personnel of the Regular Army in times of war or peace. To deny to 
any member of the emergency forces or to those they leave behind 
any benefit available to others would lead to injustice, inequality, and 
absurd consequences. Such a purpose of grievous discrimination is 
not to be imputed to the Congress by a “narrow or grudging process of 
construction” of the act of April 3, 1939, as now amended. 

The amendment of December 10, 1941, conferred upon the bene- 
ficiaries of the personnel covered by the act of April 3, 1939, “the 
benefits of the act of December 17, 1919, as amended.” Those benefits 
included the right of the beneficiaries defined therein to be paid the 
6 months’ death gratuity when the deceased soldier was the victim of 
wounds or disease not the result of his own misconduct. This office 
feels justified in the view that it was the purpose and intent of the 
amendment of December 10, 1941, not only to confer upon beneficiaries 
of deceased soldiers of the emergency forces the 6 months’ death 
gratuity provided by the act of December 17, 1919, but to confer the 
gratuity subject to the express condition prescribed in that act, to 
wit, that the soldier’s death shall not be the result of his own miscon- 
duct, thus placing such beneficiaries on an equal footing in all respects 
with beneficiaries of soldiers of the Regular Army. Of course, any 
other benefit granted by the section, as amended, is authorized only 
when the individual suffers “disability or death in line of duty,” and 
this should be clearly understood. 

Accordingly, you are authorized to make payment on the voucher, 
returned herewith, if otherwise correct. 
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(B-27224) 


LEAVES OF ABSENCE—LEAVE ON LEAVE WITHOUT PAY; 
SEPARATION FROM SERVICE 


Where an employee was separated from the service without a return to duty 
after a period of leave without pay following a period of advanced sick 
leave, section 17 of the Sick Leave Regulations, providing that sick leave 
may not be granted for a period immediately following a period of absence 
in a nonpay status, unless there be a return to actual duty, and that such 
leave without pay may not be converted into sick leave, precludes the 
crediting, in partial liquidation of the advanced leave, of sick leave accrued 
pursuant to section 10 of said regulations during the period of leave without 


pay. 

A furlough without pay to enter the military service is to be regarded as a 
“separation” under section 7 of the Annual Leave Regulations providing 
that an employee voluntarily separated from the service without prejudice 
during any calendar year shall be entitled to all of his accumulated and 
current accrued leave “to and including the date of separation.” 

Under section 10 of the Annual Leave Regulations, an employee earns annual 
leave during a period of leave without pay aggregating less than 30 calendar 
days only when there is a return to duty. 


Comptroller General Warren to the Secretary of War, July 16, 1942: 
I have your letter of July 2, 1942, as follows: 


A question relating to interpretation of Uniform Sick Leave Regulations 
contained in Executive Order No. 8385 for which no direct precedent can be 
found has arisen in the Department. 

In the instant case, an employee, having used all accrued sick and annual 
leave, applied for and was granted advance sick leave for two additional days. 
At the end of that period, the employee went on a leave without pay status for 
twenty-eight days and then resigned. It is contended by the employee that sick 
leave was earned during the 28-day period while in nonpay status (under 
provisions of section 10, Sick Leave Regulations) and that only a portion of the 
payment for the two days advanced léave need be refunded, even though the 
employee did not return to active duty. The question therefore arises as to 
whether return to duty is required to receive credit for leave earned while in a 
nonpay status. 

A similar question has been presented in interpreting Annual Leave Regulations 
when a nonpay period intervenes between a period of annual leave and actual 
induction into military service. If an employee is furloughed to be effective at 
the close of business on the day preceding date of induction, but two days 
intervene between expiration of accumulated and accrued annual leave and the 
induction date, he is placed on leave without pay for the intervening period. The 
question then arises as to whether he can be paid for the additional annual leave 
earned while in leave-without-pay status preceding furlough. 

Your decision on these questions is necessary to the solution of the instant 
and future cases involving related questions. 


Sections 10 and 17 of the uniform sick-leave regulations, Executive 
Order No. 8385, dated March 29, 1940, provide, respectively, as 
follows: 


Sick leave shall accrue.to an employee while in a leave-with-pay status. Sick 
leave shall not accumulate to an employee while in a nonpay status due to leave 
without pay or furlough when the duration of such nonpay status in any calendar 
year aggregates 30 calendar days or more: * 

Sick leave may not be granted for a period tiiiaiteteay following a period of 
absence in a nonpay status, unless and until there is a return to actual duty, 
nor may such leave without pay be converted into sick leave. 


Had the employee referred to in the second paragraph of your 
letter returned to duty, he would have earned sick leave under the 
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quoted provisions of section 10 of the regulations during the 28 days 
(Jess than 30 days) leave of absence without pay, and this could have 
been credited to him in reduction of his overdrawn sick leave. See 
section 4 of the sick-leave regulations. However, section 17 of the 
regulations, above quoted, clearly precludes crediting the employee 
with additional sick leave as earned during a period of termina! leave 
of absence without pay of any length as such action would be tanta- 
mount to converting a portion of the period of terminal leave of 
absence without pay to sick leave which is prohibited by the regula- 
tions—there having been no return to duty. Thus, the contention of 
the employee is without merit and he should be charged with the 2 
days overdrawn sick leave. 

Sections 7, 10, and 13 of the uniform annual-leave regulations, 
Executive Order No. 8384, dated March 29, 1940, provide respectively 
as follows: 

An employee voluntarily separated from the service without prejudice during 
any calendar year shall be entitled to all of his accumulated leave plus his 
current accrued leave tc and including the date of separation. 

Annual leave shall accrue to an employee while in a leave-with-pay status. 
Except as provided in section 9 hereof, annual leave shall not accrue to an em- 
ployee while in a non-pay status due to leave without pay or furlough when the 
duration of such non-pay status in any calendar year aggregates 30 calendar days 
or more; * * ® 

Annual leave shall not be granted with pay at the beginning of a calendar year 
immediately following a period of absence in a non-pay status in the preceding 
year unless and until there is a return to duty, at which time leave may be retro- 


actively granted. Leave without pay under any other circumstances may not 
later be converted into annual leave. 


In decision of December 19, 1941, 21 Comp. Gen. 596, 598, it was 
stated, in pertinent part, as follows: 

* * * the words “to and including the date of separation” as used in section 
7 of the Annual Leave Regulations, mean the last day the employee is in a pay 
status, including the period of pay covering terminal leave. [Italics supplied.] 

A furlough without pay to enter the military service is to be regarded 
as a “separation” within the meaning of section 7 of the annual leave 
regulations for the purpose of computing terminal annual leave of 
absence. 

Under section 10 of the annual leave regulations, an employee earns 
annual leave during a period of leave of absence without pay aggre- 
gating less than 30 calendar days only where there is a return to duty. 
An employee does not earn additional annual leave during a period of 
terminal leave of absence without pay of any length for the reason 
that the crediting of such additional annual leave to the employee 
would be tantamount to converting the leave without pay to annual 
leave in contravention of the last sentence of section 13 of the annual 
leave regulations. Accordingly, the question contained in the penulti- 
mate paragraph of your letter is answered in the negative. Compare 
17 Comp. Gen. 174; 19 id. 716. 
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(B-27092) 


ASSIGNMENT OF CONTRACT PAYMENTS—INTERPRETATION OF 
TERM “FINANCING INSTITUTION” 


A business concern which, merely as an incident to its principal business of acting 
as selling agent for packers of food products, advances money to the packers 
to pay for raw materials, labor, etc., is not a “financing institution” to which 
moneys due or to become due under a Government contract may be assigned 
under authority of the Assignment of Claims Act of 1940. 20 Comp. Gen, 415, 
distinguished. e 


Comptroller General Warren to the Administrator of Veterans’ Affairs, July 18, 
1942: 


I have your letters of June 27 and July 4, 1942, as follows: 


The Veterans’ Administration has entered into contracts for Asparagus, Canned, 
with W. L. Wheatley & Son, Clayton, Delaware, each of which is in excess of 
$1,000, and the contractor has assigned his claims thereunder to Albert W. Sisk & 
Son, Preston, Maryland, pursuant to the provisions of the Assignment of Claims 
Act of 1940, Public #811, 76th Congress, which authorizes assignment to a bank, 
trust company, or other financing institution. 

Upon inquiry as to whether the firm of Albert W. Sisk & Son comes within the 
category of “financing institution,” information was received from the assignee 
that it has been financing canners on the eastern shores of Maryland and con- 
tiguous area for many years under a factor’s contract with the canners, and in 
support of such statement has presented a copy of the form of agreement made 
in such financial transactions. The assignee further stated that such an agree- 
ment on the form indicated was made with W. L. Wheatley & Son, Clayton, 
Delaware. 

A copy of the form of agreement is forwarded herewith for decision as to 
whether the firm of Albert W. Sisk & Son, Preston, Maryland, is a financing in- 
stitution within the meaning of the Assignment of Claims Act of 1940. 

It will be appreciated if you will give this your usual prompt attention. 


* o * . * * e 


Supplementing my letter to you of June 27, 1942, requesting decision as to 
whether Albert W. Sisk & Son, Preston, Maryland, is a “financing institution” 
within the meaning of the “Assignment of Claims Act of 1940,” I am forwarding 
herewith letter of July 3, 1942, from Albert W. Sisk & Son, in which that concern 
further explains its financial operations. 

Apropos this matter, it appears that the case of Albert W. Sisk & Son is similar 
to that of Municipal Factors Company discussed in 20 Comp. Gen. 415. 

Please return the enclosure with your reply. 


<The letter from Albert W. Sisk & Son, dated July 3, 1942, is, in part, 
as follows: ' 


Reference is now made, incidentally, to your letter of June 18th and the matter 
of our being classed by the Comptroller General as a “financing institution.” 

Supplementing the resume you so kindly sent to the Comptroller General, we 
wanted to add the following facts: 

Albert W. Sisk & Son is a partnership having been in business since 1891. 

During the year 1942 we will finance fifty-one (51) canners in the States of 
Maryland, Delaware, Virginia, Pennsylvania, and West Virginia; most of these 
ecanners operating on Tomatoes, which vegetable is vitally needed for the war 
effort. 

These canners will require raw produce from approximately 21,000 acres and 
the employees involved should be between 5,000 and 6,000. 

The production, if everything goes well, should be somewhere in the neighbor- 
hood of 2,600,000 cases of various sizes Tomatoes and, to a small extent, other 
vegetables. 

As you have already advised the Comptroller General’s Office, we operate on 
a factoring conditional sales contract which is recorded in the County Seat as 
a perpetual lien, this contract being recorded early in the season before operations 
are begun so as to give everyone notice of our prior claim on the assets of the 
eanner involved. 
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For almost fifty-two years we have been billing all of this merchandise, collect- 
ing the money from the buyer, and placing same to the credit of the packer’s 
account on our books, etc. 

We do not know of another firm in the canned goods business that operates in 
the same way in which we do. 

Our main office is at Preston, Maryland, where it has been for fifty-two years. 
We have a branch selling office at Aberdeen, Maryland, which has been in opera- 
tion since 1927, and a branch selling office in Boston, Massachusetts, which has 
been in operation since 1940. 

We feel that we perform a very real service in these various communities to 
these fifty-one canners and all their connections, and we make it largely possible 
for this additional very large production of canned Tomatoes. 


The agreement form enclosed with your letter of June 27, 1942, 
throws some light on the nature of the usual business arrangement 
between Albert W. Sisk & Son as “factors” and the various “packers” 
with which it has dealings. The factor agrees to furnish and the 
packer to purchase all the cans, cases, and labels required by the packer 
for the current canning season at prices specified in the contract. 
Various provisions designed to protect the interests of the factor in 
this undertaking follow. However, for present purposes, the follow- 
ing language would appear most relevant and material : 


Should Factors furnish Packer with money to pay for raw materials or labor 
incident to the packing of Canned Goods at Packer’s aforesaid factory, whether 
packed in cans and cases herein mentioned, or otherwise, Factors are hereby 
vested with title to said canned goods and Packer shall execute specific bills of 
sale therefor, if required by Factors, as security for the payment of such cash 
advances, and, in addition, Factors may, at their option, exercise, with respect 
to such canned goods, all rights herein conferred upon them with respect to the 
obtaining of possession and the sale of canned goods packed in the cans and cases 
to be furnished and sold hereunder. 

Factors shall have the exclusive right to dispose of and invoice all canned goods 
packed by Packer in the aforesaid cans and cases, and, unless waived orally or 
in writing by Packer, Factors shall guarantee payment of such sales when such 
canned goods have been shipped by Packer in accordance with instructions of 
Factors and have been delivered to and accepted by buyers, and Factors shall 
receive the proceeds from all such sales, and shall apply the same, or so much 
thereof as may be necessary, to the payment of accounts or notes payable to 
factors for cans, cases, and labels furnished by Factors hereunder, and for any 
money advance by or due Factors, including the service charge hereinafter 
referred to, under the terms of this agreement or any other agreements between 
the parties hereto, and Factors shall pay over any balance thereafter remaining 
to Packer or to whomsoever shall be lawfully entitled thereto. 

a + * 








* 
To compensate Factors for the service to be performed hereunder by them for 
Packer, Factors shall be entitled to compensation at the rate of 1 per cent (1%) 
of the gross amount derived from the sale of canned goods packed by Packer 
under and pursuant to the terms and provisions of this agreement. 

The standards by which it may be determined whether a particular 
concern is a “financing institution” within the meaning of the Assign- 
ment of Claims Act of 1940, 54 Stat. 1029, are not set out in the act 
itself. However, that portion of the text which designates permis- 
sible assignees as any “bank, trust company, or other financing insti- 
tution including any Federal lending agency,” expresses a clear intent 
that the term “financing institution” was not meant to include every 
business organization that might find it convenient or necessary in 
the course of its business dealings to extend credit or make loans to 
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its regular business clients or customers. 21 Comp. Gen. 120, 121. 
Rather, a “financing institution” might be defined in a general way 
as an individual, partnership, or corporation dealing in money us 
distinguished from other commodities as a primary function of its 
business activity. See, in this connection, Morris Plan Co. of San 
Francisco v. Johnson, 100 P. (2d) 493. 

There is ample evidence that the primary business function of 
Albert W. Sisk & Son is that of selling agent for certain packers. 
The agreement quoted in part above gives this firm “exclusive right 
to dispose of and invoice all canned goods packed by Packer in the 
aforesaid cans and cases.” For services rendered to the packer under 
the contract, the factor receives a service charge. Branch selling 
offices are maintained in Aberdeen, Maryland, and Boston, Massa- 
chusetts. The letterhead on the company’s stationery contains the 
words “Canned Foods and Canner’s Supplies” under the firm name. 
Other printed matter on the stationery states that the concern is the 
sole distributor of certain specified products. Some of these elements 
are of minor importance except insofar as they contribute to a gen- 
eral picture of the nature of the firm’s business. 

The agreement does contemplate an extension of credit to the packer 
at a set rate of interest for whatever cans, cases, and labels are re- 
quired by the packer. It may be, also, that it is necessary or at least 
good business practice for the factor to advance money to a packer 
for the purpose of paying for raw materials and labor needed in the 
canning process. However, there is no evidence that the firm holds 
itself out to the general public as a lending or financing institution, 
that it lends money to other than the packers whose canned foods it 
distributes, or that loans are made or credit extended for any pur- 
poses other than those connected with and incidental to the business 
of distributing these products. Hence, it must be concluded that these 
credit extension and lending operations are merely subsidiary to the 
principal business of the firm and, being of secondary importance, 
do not have the effect of impressing on the firm the stamp of “financ- 
ing institution.” 

It has been suggested that the concern here involved is similar in 
nature to Municipal Factors Co. discussed in 20 Comp. Gen. 415. 
However, it was stated in the submission upon which that decision 
was based that Municipal Factors Co. sold no merchandise, “was 
created for financing in connection with accounts receivable” and that 
“its activities are restricted to financing in relation to accounts re- 
ceivable.” Thus, although the concerns in both instances may be 
known or designated as factors, their business functions would appear 
tc be of a vastly different character. 
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Accordingly, you are advised that, upon the facts now of record, 
Albert W. Sisk & Son may not be considered a “financing institution” 
within the meaning of the Assignment of Claims Act of 1940. 

The letter from Albert W. Sisk & Son enclosed with your letter 
of July 4, 1942, is returned herewith as requested. 


(B—27048) 


OFFICERS AND EMPLOYEES—LEAVE PAYMENTS CONCURRENTLY 
WITH MILITARY DUTY—RIGHTS IN GENERAL; RETROACTIVE RESIG- 
NATION DATE CHANGES 


Under the act of August 1, 1941, as amended, a civilian employee, upon entering 
on active military or naval duty, is entitled to payment for accumulated or 
current accrued annual leave concurrently with the military or naval duty 
whether he be separated from his civilian position by resignation, adminis- 
trative separation, or furlough, and regardless of whether he enters the 
military or naval forces by induction, voluntary enlistment, or otherwise, 
provided there be no break in service between civilian and military service. 

Where, subsequent to May 1, 1940, and prior to the act of April 7, 1942, extending 
to employees voluntarily enlisted in the armed forces after May 1, 1940, the 
payment-for-leave benefits of the act of August 1, 1941, a civilian employee 
resigned from his position to enlist in the Navy without a break in service 
intervening between his civilian and naval service, the effective date of the 
resignation may now be chavged so as to include the period of accumulated 
or current accrued annual leave for which he is entitled to payment con- 
currently with active naval duty under said act of April 7, 1942. 21 Comp. 
Gen. 403, distinguished. 


CH General Warren to the Administrator of Veterans’ Affairs, July 20, 


I have your letter of June 26, 1942, as follows: 


Reference is made to the case of John W. Miles, Jr., who resigned from a posi- 
tion of senior typist, CAF-2, $1,440 per annum, Veterans’ Administration, Co- 
lumbia, South Carolina, without prejudice, effective at the close of business 
December 19, 1941, enlisted in the Navy December 20, 1941, and who has made 
application to be paid for all accumulated and accrued annual leave to his credit 
at the time of enlistment. 

There is presented for your decision the question of whether Mr. Miles may 
be paid for accumulated and accrued annual leave to his credit at the time of 
his enlistment under the provisions of Public 517—77th Congress, approved April 
7, 1942, which states “That employees of the United States Government, its Terri- 
tories or possessions, or the District of Columbia (including employees of any 
corporation created under authority of an Act of Congress which is either wholly 
controlled or wholly owned by the United States Government, or any corpora- 
tion, all the stock of which is owned or controlled by the United States Goy- 
ernment, or any department, agency, or establishment thereof, whether or not 
the employees thereof are paid from funds appropriated by Congress), who, 
subsequently to May 1, 1940, shall have entered upon active military or naval serv- 
ice in the land or naval forces of the United States by voluntary enlistment or 
otherwise, shall be entitled to receive, in addition to their military pay, com- 
pensation in their civilian positions covering their accumulated or current accrued 
leave, or to elect to have such leave remain to their credit until their return 
from active military or naval service.” 

If the decision is favorable it is desired to have information as to whether the 
effective date of resignation in this case or separations in other cases may be 
changed so as to issue payment covering annual leave concurrently with military 
or naval duty. If this may not be done, a decision is requested as to how it 
should be handled. These questions are raised since it has been established by 
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a number of Comptroller General’s decisions, that when an authorized separa- 
tion, by resignation or otherwise, becomes an accomplished fact, it cannot there- 
after be rescinded and set aside for administrative action. For instance, 21 
Comp. Gen. 403 states “Action taken to separate an employee from the Govern- 
ment service upon his voluntary enlistment in the military or naval service subse- 
quent to May 1, 1940, may not thereafter be rescinded by retroactively changing 
the administrative records to show such employee as in a leave-without-pay status, 
notwithstanding the provisions of section 7 of the Service Extension Act of 1941.” 


Under the act of August 1, 1941, as amended by the act of April 7, 
1942, Public 517, 56 Stat. 200, quoted in the second paragraph of your 
letter, an employee is entitled to be paid for the accumulated and/or 
current accrued annual leave to his credit when he enters the military 
or naval service, regardless of the nature of the separation from his 
civilian position, whether by resignation, administrative separation, 
or furlough, and regardless of the nature of his entry into the military 
or naval service, whether by voluntary enlistment, induction, accept- 
ance of a commission, order to active duty as a Reserve officer, or other- 
wise, provided there be no break in service between civilian and mili- 
tary service. 

Accordingly, in the case presented, as there was no break between 
service in the civilian position which terminated by resignation De- 
cember 19, 1941, and entrance upon naval service by enlistment effec- 
tive December 20, 1941, the question in the second paragraph of your 
letter is answered in the affirmative. 

In the case here presented and in other similar cases, it is proper to 
change the date of resignation or other separation from a civilian posi- 
tion so as to include the period of annual leave for which payment 
is authorized to be made, and is made, under the act of April 7, 1942. 
This exception to the general rule is required by reason of the provi- 
sions of that statute and because the period of annual leave—which 
is synonymous with a duty status—must be included as a part of the 
service in the civilian position for all purposes. That is to say, there 
must be established a civilian employee status upon which the con- 
current civilian compensation authorized by said act may operate, and 
that can be accomplished only by changing the effective date of resig- 
nation in this class of cases. The rule in the referred-to decision of 
November 3, 1941, 21 Comp. Gen. 403, which was stated prior to the 
enactment of April 7, 1942, must yield to effectuate the purposes of 
said act. 
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(B-27405) 


DISBURSING AND CERTIFYING OFFICERS—RESPONSIBILITY; BOND- 
ING REQUIREMENTS; ETC. 


Where a disbursing officer is called upon to perform disbursing functions, some 
of which are and others are not, covered by the act of December 29, 1941, 
fixing the respective responsibilities of disbursing and certifying officers, the 
transactions of each class should be accounted for separately and the dis- 
bursing officer’s surety bond should include both classes of transactions. 
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Where the War Department retains jurisdiction of the disbursing functions 
performed on its behalf by Foreign Service officers who act merely as agents 
for said Department in discharging such functions, the disbursements may 
be treated as not covered by the act of December 29, 1941, which, in fixing 
the responsibilities of disbursing and certifying officers, excludes disbursing 
functions of the War Department, and the disbursements may be made 
upon vouchers certified by a War Department officer regardless of whether 
such certifying officer is bonded as would be required by the act if the trans- 
actions were covered thereby, but the disbursing officer is not entitled to 
the benefits and protection of said act for such disbursements. 

Where the War Department relinquishes jurisdiction of the disbursing functions 
performed on its behalf by Foreign Service officers who are to treat the 
disbursements as regular transactions in their accounts as disbursing officers 
under the act of December 29, 1941, which, in fixing the responsibilities of 
disbursing and certifying officers, excludes disbursing functions of the War 
Department, the disbursements should be made only on vouchers duly cer- 
tified by an officer or employee bonded to the United States as required by 
the act, and the disbursing officers will be entitled to the benefits and pro- 
tection of the act. 

Where a War Department disbursing officer or agent disbursing officer obtains 
a transfer of State Department funds—to be later reimbursed by the War 
Department—from a Foreign Service disbursing officer for the purpose of 
making certain payments to Army personnel in a foreign country, the trans- 
ferring disbursing officer is entitled to credit in his accounts as for a dis- 
bursement for the amount transferred, and the receiving disbursing officer 
must take up and account for the amount transferred as if funds had been 
advanced to him from the Treasury, or, if an agent disbursing or paying 
officer, as if funds had been advanced to him by his principal. 


Comptroller General Warren to the Secretary of State, July 23, 1942: 
I have your letter of July 14, 1942 (FA), as follows: 


The Department of State has frequently been requested by the War Depart- 
ment to authorize officers of the Foreign Service assigned to foreign posts to 
make disbursements on behalf of the War Department under authority of and in 
accordance with the terms of section V-45 of the Foreign Service Regulations 
on a reimbursement basis for the following purposes: 

(a) Payment of bills incurred by United States Army transports in foreign 
ports for supplies purchased in such ports; 

(b) Advances of funds to disbursing officers or agent disbursing officers of 
the War Department for the purpose of paying officers and enlisted personnel 
of the armed forces of the United States abroad when emergency conditions 
dictate the necessity of making such advances; 

(c) Disbursements for the pay and allowances or mileage due officers of the 
War Department serving abroad in a noncombatant capacity ; 

(d) Such other purposes as the War Department has specified. 

The Department of State desires to cooperate with the War Department to 
the maximum extent possible, provided the procedures followed will afford ade- 
quate protection to officers of the Foreign Service who make these disburse- 
ments. A copy of a letter to the War Department setting forth proposed proce- 
dures by which officers of the Foreign Service would be authorized to make 
disbursements on behalf of the War Department on a reimbursement basis is 
enclosed herewith. 

In this connection a question has arisen with reference to the interpretation 
to be placed on section 4 of the Act of December 29, 1941 (55 Stat. 875). The 
act in question, a copy of which is attached, provides in part as follows: 

“* * * disbursing officers under the executive branch of the Government 
shall (1) disburse moneys only upon, and in strict compliance with, vouchers duly 
certified by the head of the department * * *, or by an officer or employee 
thereof duly authorized in writing by such head to certify such vouchers * * 
the officer or employee certifying a voucher shall * * * be required to give 
bond to the United States, with good and sufficient surety approved by the 
Secretary of the Treasury, in such amount * 

However, section 4 of the Act in question i aibahics that— 

“Nothing contained herein shall apply to the disbursing functions under the 
jurisdiction of the War Department, the Navy Department (including the Marine 
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Corps), and the Panama Canal, except those pertaining to departmental salaries 
and expenses in the District of Columbia.” 

The questions arising in connection with section 4 of the Act are specifically 
as follows: 

1. Under the provisions of the act of December 29, 1941, is an officer of the 
Foreign Service authorized to disburse moneys upon vouchers certified by an 
officer of the War Department, who is apparently not required to be bonded for 
this purpose? 

2. In the event an officer of the Foreign Service disburses moneys upon vouchers 
certified by a certifying officer of the War Department who is not required to be 
bonded as a certifying officer, is the officer of the Foreign Service relieved of 
responsibility for such disbursements to the same extent that he would be if the 
certifying officer were bonded? 

8. In the event that an agent disbursing officer of the War Department, who is 
authorized to pay officers and enlisted personnel of the armed forces of the United 
States abroad and who is required to render accounts therefor through a disburs- 
ing officer of the War Department, has the authority to do so and requests an 
advance of funds for this purpose from an officer of the Foreign Service and 
furnishes such officer with a receipted voucher covering the entire amount of the 
advance and certified to the effect that such advance is to be used in paying officers 
and enlisted personnel of the armed forces of the United States, or for their 
expenses, is the Department of State correct in assuming that such agent dis- 
bursing officer is acting as an agent of the disbursing officer of the War Depart- 
ment, who reimburses the State Department and should, therefore, be responsible 
for the submission of specific vouchers covering the payments made by him, from 
the advance, to the War Department through its disbursing officer, and not to the 
officer of the State Department who made the advance? 

In view of the urgent necessity for prescribing a procedure to be followed by 
the officers of the Foreign Service in making disbursements on behalf of the 
War Department, your early consideration of the problems presented herein will 
be greatly appreciated. 


The primary purpose of the act of December 29, 1941, 55 Stat. 875, 
as amended by the act of April 28, 1942, 56 Stat. 244, was to fix the 
respective responsibilities of disbursing officers and certifying officers ; 
and in order that the Government might have full and complete pro- 
tection, section 2 of the act provides that the officer or employee duly 
authorized to certify vouchers for the department, establishment, or 
agency concerned shall be required to give bond to the United States. 
Thus the Government is afforded the complete bonded responsibility 
of both of these classes of officers. 

Section 4 of said act, however, specifically provides that the provi- 
sions of the act shall not “apply to the disbursing functions under 
the jurisdiction of the War Department.” Thus if the disbursements 
by officers of the Foreign Service, to which you refer, are to be treated 
as a part of the disbursing functions of the War Department, then 
the provisions of the act of December 29, 1941, have no application to 
said disbursements but in that event the disbursing officers of the For- 
eign Service would not be entitled to the benefits and protection of said 
act with respect to such disbursements. 

On the other hand, if it be considered that by the procedure pro- 
posed to be adopted the War Department relinquishes its juris- 
diction with respect to such disbursements as are made by disburs- 
ing officers of the Foreign Service and said disbursements are to be 
treated as disbursements made by a disbursing officer covered by the 
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act, then the provisions of the act with respect to the certifying 
officer should be complied with, that is to say, the certifying officer 
should be bonded, etc., it being for noting that the disbursing officers 
covered by the act shall “disburse moneys only upon, and in strict 
compliance with, vouchers duly certified by * * * an officer or 
employee * * * required to give bond to the United States.” 

It may be said in this connection that there appears to be nothing 
in the act of December 29, 1941, either in specific terms or by neces- 
sary implication justifying the conclusion that the two methods of 
disbursements or the liabilities incident thereto, could be used inter- 
changeably or be intermingled. Obviously, the surety bond of a dis- 
bursing officer operating under the act is necessarily more limited 
in its scope than the bond of a disbursing officer not covered by the 
act whose liability for an erroneous payment is not shifted by law 
to a certifying officer, so that in cases where the disbursing officer 
is called upon to perform disbursing functions, some of which are and 
others are not, covered by the act of December 29, 1941, the trans- 
actions of each class should be handled separately and particular 
care should be taken that his surety bond covers both classes of 
transactions. 

It is understandable that the Department of State may wish to 
cooperate with the War Department to facilitate disbursements 
abroad—particularly during the present war—but any procedure 
adopted to effect such cooperation necessarily must be in accordance 
with existing provisions of law designed to protect the interests of 
the United States in the disbursing of public moneys. 

Since neither the act of December 29, 1941, nor any other law, 
appears to prohibit officers of the Foreign Service acting as dis- 
bursing officers for the War Department, no reason is apparent 
to this office why some procedure may not be adopted to have officers 
of the Foreign Service handle such disbursements as may be deemed 
desirable and as may be agreed upon by the Department of State and 
the War Department. In view of what is said herein, however, the 
basis upon whihch such disbursements are to be made should be well 
understood; and the first two questions of your submission may be 
answered as follows: 

If the War Department is to retain jurisdiction of the disbursing 
functions performed by these officers of the Foreign Service and 
they are to act merely as agents of the War Department in the 
discharge of such functions, the disbursements may be treated as not 
covered by the act of December 29, 1941, and may be made upon 
vouchers certified by an officer of the War Department regardless 
of whether such certifying officer is or is not bonded. In that event, 
however, as here pointed out, care should be taken that the surety 
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bond of the disbursing officer of the Foreign Service covers such 
transactions and the transactions should be accounted for separate 
and apart from his regular transactions as a disbursing officer under 
the act of December 29, 1941. Under such a procedure the disbursing 
officer would not be entitled to the benefits and protection .of said 
act for such disbursements. On the other hand, if the War Depart- 
ment intends to relinquish jurisdiction of the disbursing functions 
performed by these officers of the Foreign Service and the officers 
are to treat the disbursements as regular transactions in their ac- 
counts as disbursing officers under the act of December 29, 1941, then 
the disbursements should be made by the Foreign Service officers 
only on vouchers duly certified by an officer or employee bonded to 
the United States as required by said act. Of course, under such 
circumstances, the disbursing officers would be protected by the act 
of December 29, 1941, in the same manner and to the same extent 
as with respect to their other disbursements. 

As to question numbered 3 in your letter, the transactions referred 
to therein are not in a strict sense advances of funds insofar as the 
disbursing officers of the Foreign Service are concerned. As between 
the two departments there is an advance of Department of State 
funds to the War Department for which the War Department even- 
tually will reimburse the Department of State but, insofar as the 
transactions affect the accounts of the disbursing officers, there is 
merely a transfer of funds by one disbursing officer to another and in 
such cases it generally is held that the transferring disbursing officer 
is entitled to credit in his account as for a disbursement for the 
amount transferred. 14 Comp. Dec. 382. The amount transferred 
is then taken up by the receiving disbursing officer and accounted 
for by him as if funds had been advanced to him from the Treasury, 
or, if an agent disbursing or paying officer, as if advanced to him by 
his principal. Accordingly, question 3 is answered in the affirmative. 


(B-27489) 


RETIREMENT—RETENTION BEYOND RETIREMENT AGE BY PRESI- 
DENTIAL APPOINTMENT—DISTRICT OF COLUMBIA COMMISSIONER 


The President’s action in appointing as a District of Columbia Commissioner 
a person, subject to the Civil Service Retirement Act, who would shortly 
reach compulsory retirement age, and in reappointing him for another 
term after he reached such age, may be considered as an Executive order 
exempting the officer from the compulsory retirement provisions of sec- 
tion 204 of the act of June 30, 1932, and, upon the death of thé officer, 
the withholding of refund of retirement deductions made after he reached 
compulsory retirement age is not required on the basis that he was a de 
facto officer not entitled to compensation not already paid. 
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Comptroller General Warren to Sue V. Hess, United States Civil Service Com- 
mission, July 23, 1942: 


Reference is made to your letter of July 18, 1942 (file RET: 
SVH: EW CSF-52716), as follows: 


There has been presented to the undersigned for certification for payment 
the attached case of Melvin C. Hazen, deceased, CSF-52716. 

The entire file in the case is submitted, from which it will be noted that one 
of the questions involved is whether there is any de facto service after the 
decedent reached the age for automatic separation from the service. 

As the payment may possibly be at variance with previous decisions by your 
office, I am submitting the case for advance action and to relieve me as bonded 
certifying officer from liability in the event the case should later be submitted 
to you for post audit and found to be illegal. The case is submitted under 
the provisions of section 3 of the act of December 29, 1941, 55 Stat. 876. 

Please return entire file with your decision. 


The facts in the case are stated in the majority opinion of the 
United States Civil Service Commission as follows: 


Melvin ©. Hazen was born October 27, 1867, and for a great many years 
was in the service of the government of the District of Columbia. He became 
subject to the civil service retirement laws in the year 1920, at which time 
he was serving as surveyor. He continued to hold this position until November 
16, 1983, when he was temporarily appointed by the President as ‘a Commis- 
sioner of the District of Columbia, pending action by the next session of the 
United States Senate. As of January 15, 1934, the President, with confirma- 
tion by the Senate, appointed him to the same position for a term of three years 
and until his successor should be appointed and qualified. At the expiration 
of this term, when Mr. Hazen was 69 years of age, he was reappointed by the 
President, confirmed by the Senate, as of February 3, 1937, for a second three- 
year term, in the course of which term he passed the 70-year retirement age 
on October 27, 1987. At the expiration of this second three-year term and when 
he was over 72 years of age, he was appointed for a third three-year term 
as of February 10, 1940, and during this latter term he died, July 15, 1941, 
at the age of 73 years and eight and one-half months. From the time Mr. 
Hazen became subject to the Retirement Act (1920) until the time of his 
death (1941), retirement deductions were made from his salary in accordance 
with the provisions of the retirement law. Subsequent to his death, attorneys 
for the executors of his estate filed a claim for the return of the deduction 
which claim, if all of the service is held to be legal employment, would amount 
to $5,699.91. The claim was allowed by the Retirement Division for a sum of 
$3,841.24, which represented the deductions and interest up to and including 
October 81, 1987, the end of the month during which Mr. Hazen reached the 
age of 70 years, which is the age for automatic retirement applicable to his 
position. , 


The action of the Retirement Division of the Civil Service Commis- 
sion in allowing only $3,841.24 of the $5,699.91 (the amounts set forth 
in the above-quoted statement of facts) was predicated upon the view 
that all services rendered by Mr. Hazen after he became 70 years of 
age were as a de facto officer and that because of such status no valid 
claim could be asserted for the difference, namely, $1,858.67, remaining 
in the retirement fund, based upon compensation paid for services 
rendered after his having attained the age of 70. 6 Comp. Gen. 263. 
The administratively approved voucher submitted by you proposes 
payment of that difference ($1,858.67) to the executors of the estate 
of Melvin C. Hazen, deceased, former Commissioner of the District of 
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Columbia, pursuant to the conclusion reached by the Commission in 
the referred-to opinion, as follows: 


Weighing all of the facts in this particular case, it is the conclusion of the 
Commission that the Presidential appointments of Mr. Hazen in the years 1937 
and 1940 had the legal effect of continuing him ip the service in compliance with 
the requirements of the act of June 30, 1932. Refund of all of the deductions 
made from his salary, plus the appropriate interest, is therefore ordered. 


Section 204, of the act of June 30, 1932, 47 Stat. 404, the act referred 
to in the opinion, supra, provides, in pertinent part, as follows: 


On and after July 1, 1932, no person rendering civilian service in any branch 
or service of the United States Government or the municipal government of the 
District of Columbia who shall have reached the retirement age prescribed for 
automatic separation from the service, applicable to such person, shall be con- 
tinued in such service, notwithstanding any provision of law or regulation to the 
contrary: Provided, That the President may, by Executive order, exempt from 
the provisions of this section any person when, in his judgment, the public interest 
so requires: * * *, 


This office has rendered no decision which would control the action 
of the United States Civil Service Commission in this case. The deci- 
sions of this office which hold that service beyond retirement age 
without a proper retention by competent authority either under section 
204 of the act of June 30, 1932, supra, or other statute, is de facto, and 
for that reason retirement deductions are not refundable, have not 
involved a case such as here presented where the President not long 
prior to the time an officer subject to the Retirement Act reached 70 
years of age and again after he reached 70 years of age took executive 
action to retain the officer in the service by means of a Presidential 
appointment, which was confirmed by the Senate, for a definite term 
of years. Compare 3 Comp. Gen. 823; 4 id. 43; 5 id. 70; 6 id. 263. 
Also, see 6 Comp. Gen. 71; 14 id. 791; id. 865; 15 id. 55; 37 Op. Atty. 
Gen. 393. The Commission has concluded that the President’s action 
in this case satisfied the provisions of section 204 of the act of June 30, 
1932, swpra, on the basis that no particular form of Executive order or 
action was required in the application of said act. I am inclined to 
agree with the Commission’s view of the matter. Accordingly, you 
are advised that your certificate on the voucher based upon the conclu- 
sion reached by the United States Civil Service Commission in this 
matter will not be questioned by this office. 

The file in the case is returned herewith, as requested. 


(B-27414) 


OFFICERS AND EMPLOYEES—LEAVE PAYMENTS WHILE ON 
MILITARY DUTY 


The term “employees of the United States Government” as used in the act of 
August 1, 1941, as amended, authorizing payment for accumulated or current 
accrued leave concurrently with active military duty, includes officers, as 
well as employees, who are entitled to annual leave with pay. 
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A United States attorney who resigned his office to enter on active military duty 
under a commission in the Army is entitled under the act of August 1, 1941, 
as amended, to be paid for his accumulated and current accrued annual leave 
concurrently with receipt of military pay if there was no break in service 
between the effective date of his resignation and actual entrance on military 
duty. 

The act of August 1, 1941, as amended, conferring on civilian officers the right to 
be paid for accumulated or current accrued annual leave concurrently with 
receipt of military pay, requires an exception to the general rule that only 
one person may be paid the salary of an office for the same period, so that a 
United States attorney who entered the military service immediately upon 
ceasing to perform duty in his civilian office is entitled to payment for all 
annual leave to his credit even though his successor in offica was appointed 
and entered upon duty prior to expiration of the leave period. 


Comptroller General Warren to the Attorney General, July 24, 1942: 
I have your letter of July 13, 1942, ref. A3-5, as follows: 


One of the United States attorneys has resigned his position to accept a com- 
mission in the United States Army. Questions relative to leave and reemploy- 
ment have arisen. Your answers to the following hypothetical questions are 
requested, with particular reference to oflices like those of United States attorneys : 

1. If the United States attorney resigned effective April 16, 1942, to enter 
the military service and if his resignation was accepted by the President effec- 
tive as of that day, is the United States attorney entitled to payment for ac- 
cumulated and accrued annual leave pursuant to the act of April 7, 1942, Public 
Law 517, which act makes the payment of compensation for leave obligatory? 

2. If your answer to the foregoing is in the affirmative, may he be paid for 
his annual leave through the close of business June 4, a successor having been 
appointed and entered on duty June 1? 

8. If the answer to number 2 is in the negative, to the close of what day may 
he be paid for his leave, assuming that there stood to his credit sufficient leave 
to carry him from April 17 to June 4, inclusive? 

4. Does the United States attorney have any reemployment rights in the cir- 
cumstances under the act of August 18, 1941, Public Law 213? 

5. In the event the resignation of the United States attorney was not for the 
purpose of entering the armed forces, would your answers to numbers 1, 2, 
and 3 be different? 

In connection with the foregoing, to what extent are the principles followed 
in 4 Comp. Dec. 601 to be observed, particularly in view of. the decision in 19 
Comp. Gen. 501? 


This office is not required or authorized by law to answer hypo- 
thetical questions. However, since it is stated in the submission that 
one United States attorney has resigned to accept a commission in the 
Army, the question presented with reference to his leave will be an- 
swered on the assumption that his resignation was to be effective 
April 16, 1942, that he immediately entered the military service and 
that his successor entered upon duty June 1, 1942. 

The act of August 1, 1941, 55 Stat. 616, as amended by the act of 
April 7, 1942, Public Law 517, 56 Stat. 200, provides, as follows: 

That employees of the United States Government, its Territories or posses- 
sions, or the District of Columbia (including employees of any corporation 
created under authority of an act of Congress which is either wholly controlled 
or wholly owned by the United States Government, or any corporation, all the 
stock of which is owned or controlled by the United States Government, or any 


department, agency, or establishment thereof, whether or not the employees 
thereof are paid from funds appropriated by Congress), who, subsequent to 
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May 1, 1940, shall have entered upon active military or naval service in the 
land or naval forces of the United States by voluntary enlistment or otherwise, 
shall be entitled to receive, in addition to their military pay, compensation in 
their civilian positions covering their accumulated or current accrued leave, or 
to elect to have such leave remain to their credit until their return from active 
military or naval service. 

The term “employees of,the United States Government” as used in 
the above-quoted statute includes officers who are entitled to annual 
leave of absence with pay. See 21 Comp. Gen. 237; id. 422. Cf. 21 
id. 191. 

In decision of July 20, 1942, B-27048, 22 Comp. Gen. 47, to the 
Administrator of Veterans’ Affairs, it was stated, in pertinent part, 
as follows: 

Under the act of August 1, 1941, as amended by the act of April 7, 1942, 
Public 517, quoted in the second paragraph of your letter, an employee is en- 
titled to be paid for the accumulated and/or current accrued annual leave to 
his credit when he enters the military or naval] service, regardless of the nature 
of the separation from his civilian position, whether by resignaton, administra- 
tive separation, or furlough, and regardless of the nature of his entry into the 
military or naval service, whether by voluntary enlistment, induction, acceptance 
of a commission, order to actve duty as a Reserve officer, or otherwise, provided 
there be no break in service between civilian and military service. 

What was stated in the decision, supra, is equally applicable in the 
case of a civilian officer who occupies an office which terminates upon 
the appointment by the President of a successor to the office. The 
terms of the statute seem to require the making of an exception to 
the general rule that only one person may be paid the salary of an 
office for the same period. Cf. 4 Comp. Dec. 601; 19 Comp. Gen. 501. 
The statute appears to have for its purpose the payment for leave of 
absence concurrently with receipt of military pay in those cases 
where the officer or employee enters the military or naval service 
immediately upon ceasing to perform duty in his civil office or posi- 
tion. That purpose would not appear to be defeated simply because 
a successor has been appointed to the civilian office occupied prior to 
entrance into the military service. 

Question 1 is answered in the affirmative provided the United 
States attorney actually entered the military service on April 17, 1942. 
However, if as much as 1 day elapsed between the effective date of his 
resignation and the date of his actual entrance into the military 
service, said question is answered in the negative. 

Question 2 is answered in the affirmative, if there was no break 
in service and he had sufficient leave to cover the period from April 
17 to June 4, 1942. 

Because of the affirmative answer to question 2 no answer is re- 
quired to question 3. 

The other questions presented are not required to be answered at 
this time. 
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(B-25446) 


CONTRACTS—COST-PLUS—TRAVELING EXPENSES OF CONTRACTORS’ 
EMPLOYEES—SUPPORTING EVIDENCE REQUIREMENTS 


Claims by cost-plus-a-fixed-fee contractors for reimbursement of incidental 
traveling expense items, such as cab fares, tips, etc., of their employees 
for which it is not the usual practice, or it is impossible or impracticable, 
to obtain receipts are not required to be supported by receipts, but those 
items, such as hotel expense, the nature of which is such that receipts are 
readily, and usually, obtained concurrently with payment thereof are required 
to be so supported. 

There may not be substituted, in lieu of receipts in support of reimbursements 
to a cost-plus-a-fixed-fee contractor for those items of traveling expense 
of its employees for which receipts are usually obtained or which may not 
be independently verified from records on file in this office, certifications 
by the traveler and contracting officer as to the incurrence, correctness, 
ete., of the expenditure. 


Comptroller General Warren to the Secretary of War, July 25, 1942: 


There has been considered your letter of April 3, 1942, as follows: 


Pursuant to the invitation contained in the last paragraph of your decision 
B-14020, dated January 2, 1941, to submit alternative suggestions on the presen- 
tation of evidence where it is impractical to furnish certain documentary evi- 
dence generally required in support of vouchers covering reimbursements to 
cost-plus-a-fixed-fee contractors, the fuilowing matter is presented for your con- 
sideration in connection with prime contracts and subcontracts entered into 
under the provisions of Public Law 703, 76th Congress, approved July 2, 1940, 
and similar Acts. 

Generally receipts are required in all cases where necessary to establish the 
actuality and correctness of any expenditure for which the contractor claims 
reimbursement. However, in those instances where the contractor’s employees 
are in a travel status it frequently is impracticable to secure receipts for each 
and every incidental expenditure made. No doubt you appreciate the fact that 
to require receipts for relatively insignificant expenses incurred (cab fares, 
tips, etc.) results in considerable annoyance to the employee and contractor, 
aside from being time consuming and delaying the traveler in his official busi- 
ness, which in turn slows down production which is so essential to the war 
effort. Also, in many instances travelers forget to secure receipts for inci- 
dental expenditures made, to try to secure receipts at some later date involves 
a great loss of time and in some instances is impossible. 

It is the desire of the Ordnance Department to formulate some plan whereby 
cost-plus-a-fixed-fee contractors may be relieved of the burdensome requirement 
of supporting their reimbursement vouchers with receipts for each expenditure 
incurred by their employees while in a travel status. To this end, the inclosed 
form has been designed. The form appears to cover all expenditures normally 
made by a person while in a travel status. 

It is proposed, with your approval, to suggest to prime contractors that they 
use a form similar to the form forwarded herewith, such form to bear certificate 
by the traveler stating that the expenditures listed thereon were incurred and 
paid by him and are applicable to the contract and that he has been reimbursed 
by the contractor in the amount stated thereon. Further, that the form bear a 
statement by the contracting officer or his representative, that he has examined 
the items for which reimbursement is claimed and found them to be reasonable 
and incurred by the employee while doing work applicable to the contract. This 
1orm, properly itemized and certified, will constitute the only data required to 
support vouchers covering payment to prime contractors for reimbursement to 
their employees for expenditures made while in a travel status. 

If the inclosed form and procedure outlined above do not meet with your 
approval, it is respectfully requested that suggestions be offered wherein require- 
ment of furnishing individual receipts for each item of expense for which the 
employee incurs, may be eliminated. 
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The form proposed for use in connection with charges made on 
vouchers covering reimbursement for traveling expenses incurred by 
the contractor on behalf of its employees in the performance of cost- 
plus-a-fixed-fee contracts is designated as “Traveling Expense Re- 
port” and bears on the reverse thereof, in purported substantiation of 
such charges, the following certifications: 


Certificate by Traveler. 
Z, 


, certify that the expenditures listed hereon were in- 
curred and paid by me and are applicable to work under contract No, ~-------~~- 
and that I have been reimbursed by in the amount 
stated thereon. 


(Traveler) 
Certificate by Contracting Oficer’s Representative. 
I, , certify that the expenditures listed hereon have been 
examined by me; found to be reasonable; and were incurred by an employee 
of the Contractor while in a travel status doing work applicable to Contract 


The reasons assigned in your letter for the proposed substitution 
of the certifications, quoted above, for signed receipts, otherwise re- 
quired, “where necessary to establish the actuality and correctness of 
any expenditure for which the contractor claims reimbursement,” sug- 
gest a misapprehension as to the audit requirements of this office. 
While it is desirable and proper, in connection with all claims for 
reimbursement of expenditures chargeable to public funds, that the 
record should establish that the items involved represent reimbursable 
expenditures actually made, receipts or similar evidence is required 
to be furnished in support of those expenses, only, for which such 
evidence is usually obtained or which may not be verified independ- 
ently on the basis of records on file in this office. That is to say, so 
far as concerns the incidental expenses specifically referred to by you, 
such as cab fares, tips, etc., it is recognized that receipts in support 
thereof are not usually obtained; are, as a rule, impracticable, if not 
impossible, to procure; and, accordingly, are not required. Since it 
appears that, while the said certifications are designed to eliminate 
the necessity for receipts in support of all traveling expenses, the 
objections made to the furnishing of such evidence is confined pri- 
marily, if not entirely, to the said incidental expenses, such objec- 
tions, for the reasons stated, are without foundation in fact. 

With reference to the items of travel expense for which receipts 
generally are required by this office—that is, expenses the nature of 
which is such that a receipt is readily and usually concurrently ob- 
tained with the payment thereof, as, for instance, hotel expense, and 
for which the paid bill is the best and often the only evidence upon 
which the propriety of the charges may be determined—the duty and 
responsibility with which this office is entrusted perforce require that 
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such evidence be submitted in support thereof. I am sure you will 
agree that as to these expenses receipts may be procured without diffi- 
culty, and that, in the ultimate analysis, the slight additional burden 
imposed on the traveler of retaining these receipts in order that they 
may be presented to this office to perfect the record for audit purposes 
is negligible as compared to the benefits accomplished thereby. 

Further, with reference to the data to be furnished under the pro- 
posed procedure in support of claims for reimbursement of travel 
expenses incurred, it must be apparent that, aside from the establish- 
ment of the “actuality and correctness” of expenditures, such would be 
of little, if any probative value insofar as concerns the determination 
required as to whether the said expenses constitute a proper charge to 
the Government under the terms of the contract. This, for the reason 
that the certification to be made by the contracting officer or his repre- 
sentative that such expenses “were incurred by. an employee of the 
contractor while in a travel status doing work applicable to” the con- 
tract, fails to take into consideration that, to be reimbursable, an 
expenditure also must be shown to be reasonably related to the per- 
formance of the contract work. While the certification of the traveler 
includes a statement to that effect, it must be evident, in the absence 
of a cogent reason for the necessity of reliance thereon, that a proper 
safeguarding of the Government’s interests requires that such matters 
be established by independent evidence. 

For the reasons stated, I am constrained to withhold approval of 
the adoption of the proposed procedure for the reimbursement of 
travel expenses. 

Since the request for alternative suggestions to the proposed pro- 
cedure appears to have been based on the erroneous assumption that 
the requirements of this office contemplate the furnishing of a receipt 
in support of each item of travel expense, it is believed that, on the 
basis of the information afforded herein with respect thereto, you will 
agree that no change in the present audit procedure is warranted. 


(B-27311) 
APPROPRIATIONS—“UNEXPENDED BALANCE”—WHAT CONSTITUTES 


The term “unexpended,” when used with reference to appropriated moneys, may 
mean either not paid out or not obligated, depending upon the connection in 
which it is used and the purpose sought to be accomplished by its use. 

The term “unexpended balance,” as used in the provisions in the fiscal year 1943 
appropriation for the Alley Dwelling Authority that any unexpended balance 
on June 30, 1942, of the “Conversion of Inhabited Alleys Fund” established 
pursuant to the District of Columbia Alley Dwelling Authority Act shall be 
covered into the Treasury, means the unopiigated balance—as distinguished 
from the balance not actually paid out—so that only that balance of said 
fund remaining after reserving an amount sufficient to liquidate valid obli- 
gations incurred while the fund was available for obligation need be covered 
into the Treasury. 









60 DECISIONS OF THE COMPTROLLER GENERAL 





Comptroller General Warren to the Executive Officer, The Alley Dwelling 
Authority for the District of Columbia, July 27, 1942: 


I have your letter of July 8, 1942, as follows: 


I present for your consideration and opinion the following facts and related 
question. 

The Alley Dwelling Authority, created pursuant to an Act of Congress ap- 
proved June 12, 1934, 48 Stat. 980-933, and as amended by the Act of Congress 
approved June 25, 1938, acting by and under the authority conferred upon it by 
Section 3, Title I, to wit: 

“(a) The President is hereby authorized, in his discretion, to make immedi- 
ately available to the Authority for its lawful uses and as needed, from the 
allocation made from the appropriation to carry out the purposes of the National 
Industrial Recovery Act, contained in the Fourth Deficiency Act, fiscal year 1933, 
now carried under the title, ‘National Industrial Recovery, Federal Emergency 
Administration of Public Works, Housing, 1933-1935,’ symbol 03/5666, not to 
exceed $500,000 or any amount thereof dedicated for low-cost housing and slum 
clearance projects in the District of Columbia, to be set aside in the Treasury 
and be known as ‘Conversion of inhabited alleys fund’ (hereinafter referred to 
as the ‘fund’).” 


and 

“(c) The fund shall remain available until June 30, 1935, and thereafter shall 
be available annually in such amount as may be specified in the annual appro- 
priation acts.” 


established and set up a fund known as the “Conversion of inhabited alleys 
fund” out of which the maintenance and operating expenses for the Title I 
payments were paid, Congress in previous years having appropriated the unex- 
pended balance in this fund to be used for the same purpose for the ensuing 
fiscal year in the following manner: 

“The unexpended balance on June 30 (1941) of the ‘Conversion of inhabited 
alleys fund’, established pursuant to the provisions of the District of Columbia 
Alley Dwelling Act, together with all accretions during the fiscal year (1942) 
to said fund under the provisions of said Act and of the United States Housing 
Act of 1937 shall be available until June 30, (1942) for the purpose of carrying 
out the provisions of said District of Columbia Alley Dwelling Act (48 Stat. 
930-933 ; 52 Stat. 1186; 55 Stat. 97).” 

Under this procedure The Alley Dwelling Authority could meet its duly au- 
thorized unliquidated obligations for the past fiscal year which were not current 
or due as of June 80 of that particular year. In other words, the unexpended 
balance, which includes the unliquidated obligations according to the Budget- 
Treasury Regulation No. 1 Revised, was carried over. 

The Independent Offices Appropriation Act, 1943, Public Law 630, approved 
June 27, 1942, changes this procedure by the following provision: 

“For the maintenance and operation of properties under Title I of the Dis- 
trict of Columbia Alley Dwelling Act, $12,000: Provided, That all receipts de- 
rived from sales, leases, or other sources, after July 1, 1942, shall be covered into 
the Treasury of the United States monthly: Provided further, That any unex- 
pended balance on June 30, 1942, of the ‘Conversion of inhabited alleys fund,’ 
established pursuant to such act shall also be covered into the Treasury.” 

As of June 30, 1942, The Alley Dwelling Authority had duly authorized un- 
liquidated obligations outstanding against Title I funds, payment of which was 
not due or current, in the amount of approximately $11,000. 

These are valid claims against the Government and have to be paid. There- 
fore, I request your interpretation of the last provision of the Appropriation 
Act, 1948, namely: 

“Provided further, That any unexpended balance on June 30, 1942, of the 
‘Conversion of inhabited alleys fund,’ established pursuant to such act shall 
also be covered into the Treasury.” 

Can we assume that the use of the term “unexpended balance” means the 
unobligated balance and thereby set aside sufficient funds to meet these obliga- 
tions as they become due and payable, covering the rest of the funds into the 
United States Treasury, or wast the intention of Congress that the entire bal- 
ance in this “fund” as of June 30, 1942 be covered into the Treasury irrespective 
of these unliquidated obligations? 

An examination of the decisions of the Comptroller General on this point, in my 
opinion, indicates that legal contractual obligations made and entered into under 





th 
ar 


DECISIONS OF THE COMPTROLLER GENERAL 61 


the authority of a specific appropriation prior to its statutory limitation, which 
are unliquidated after its expiration, are payable from the funds of that appro- 
priation. 

In the decision in 16 Comp. Gen. 205, decided August 31, 1936, relative to 
availability of appropriation beyond a specified date, we find this statement: 

“When an appropriation is by its terms made available until a specified date, 
the general rule is that the availability relates to the authority to obligate the 
appropriation, and does not necessarily prohibit payments after the available date 
for obligations previously incurred, unless the payment is otherwise expressly 
prohibited by statute.” 

Also in 19 [171 Comp. Gen. 111—( A-88016), we find: 

“but the unexpended balance of the allocated funds is available only for pay- 
ments for the lands for the acquisition of which the Attorney General was re- 
quested to institute condemnation proceedings and for the payment of any other 
obligation legally incurred prior to July 1, 1937.” [Italics supplied.] 

I refer to 18 Comp. Gen. 363 (A-9774) [A-97774] on page 365 in which this 
point is discussed as follows: 

“It has long been the accepted general rule of the accounting officers of the 
Government that a claim against an annual appropriation when otherwise proper 
is chargeable to the appropriation for the fiscal year in which the liability was 
incurred. The rule is applicable in all cases in which there is a definite deter- 
mination as to the time the public funds became obligated for the payment of a 
given liability whether the amount is, or is not, certain at the time. 

“Under the form of agreement here under consideration, since there is a defi- 
nite agreement to pay indemnity, the amount of the indemnity payment not to 
exceed a certain sum, it must be held that there is an obligation against appro- 
priated moneys when the agreement is entered into, and that the appropriation 
properly chargeable is the fiscal year appropriation current at the time the agree- 
ment is made.” 

However, since none of these decisions are [sic] entirely in point, especially 
with reference to the last quoted provision, and this being a question of utmost 
importance to the Authority, I respectfully request a decision at your earliest 
convenience. 


When used with reference to appropriated moneys, the term “unex- 
pended” may mean either not paid out or not obligated, depending 
upon the connection in which it is used and the purpose intended to 
be accomplished by its use. For instance, in section 5 of the surpius 
fund act of June 20, 1874, 18 Stat. 110, it is provided that “unex- 
pended balances of appropriations which have remained upon the 
books of the Treasury for two fiscal years” shall be carried to the sur- 
plus fund and covered into the Treasury. It has been held consist- 
ently that the words “unexpended balances” as used in that act relate 
to balances not paid out rather than unobligated balances. On the 
other hand, the term “unexpended balance” frequently is used in 
statutes when the clear intent is to embrace only an unobligated bal- 
ance, such as in cases where the unused funds under an appropriation 
theretofore made for a certain purpose are reappropriated for some 
other purpose, or for some subsequent fiscal year. In those cases it 
obviously is not the intent of the Congress to reappropriate funds 
which already have been legally obligated under the original appro- 
priation and effect to the clear intent is given by construing the term 
“unexpended balance” as meaning the unobligated balance. 

In the present matter, it appears that when the Independent 
Offices Appropriation Bill for 1943, H. R. 6480, was first introduced 
in the House of Representatives it repeated the language used in the 
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prior fiscal years with respect to reappropriation of the unexpended 
balance of the conversion of inhabited alleys fund, but the Senate 
Committee recommended its elimination and the substitution therefor 
of the language now in question. No reason for this substitution is 
found in the reports of the committees, or in debates, other than 
the statement of Senator McKellar at the Senate Committee Hear- 
ings: “You must realize some things should be postponed while we 
are waging this war.” To some extent the reason for the provision 
may be gleaned from the change in the language itself; that is, while 
authorizing the continued operation and maintenance of the projects 
theretofore constructed under the Alley Dwelling Authority Act, 
the Congress wished to eliminate any new projects for the apparent 
reason that it was deemed necessary to curtail expenditures not essen- 
tial to defense and war-waging activities. In other words, by pro- 
viding for the covering into the Treasury of the receipts after 
July 1, 1942, and the unexpended balance on June 30, 1942, it was 
intended to limit the total amount of obligations to be incurred dur- 
ing the fiscal year 1943 to the amount ($12,000) therein appropri- 
ated for that purpose. 

There is nothing in the provision, however, nor in its legislative 
history, to indicate any intent on the part of the Congress to require 
covering into the Treasury funds against which legal and valid obli- 
gations had been incurred while such funds were available for the 
incurring of obligations. The plain purpose and effect of the new 
language in the provision is merely that during the fiscal year 1943 
the unobligated balance on June 30, 1942, will not be available for 
obligating, but “shall be covered into the Treasury.” It is inconceiv- 
able that the Congress intended to require the covering into the 
Treasury of moneys which had been legally obligated for the purpose 
for which they were available at the time the obligations were incurred, 
thereby necessitating the making of a subsequent appropriation before 
such legally incurred obligations could be paid. 

Accordingly, in specific answer to the question you submit I have 
to advise that the term “unexpended balance” as used in the referred 
to proviso in the act of June 27, 1942, Public Law 630, 56 Stat. 398, 
means the unobligated balance, only. 


(B-25784) 


TRAVELING EXPENSES—HEADQUARTERS; CITY ADJACENT TO 
HEADQUARTERS CITY 


Where authorized travel of an employee on official business is confined to bus 
or street car, reimbursement for transportation costs may be made upon 
an actual expense basis, irrespective of whether the travel is within the 
corporate limits of the city in which the headquarters is located or outside 
of such limits. 
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In the absence of express statutory authority providing otherwise, when privately 
owned automobiles are used by employees on official business within the 
corporate limits of a headquarters city, reimbursement must be confined 
to the actual expense basis, that is, reimbursement for gasoline and oil 
actually consumed, not in excess of the cost by available public conveyance. 

Where privately owned automobiles are used by employees, in performing official 
travel, for transportation beyond the corporate limits of a headquarters city, 
reimbursement may be made upon a mileage basis, if such mode of trans- 
portation be previously authorized and determined to be more economical 
and advantageous, but only for the mileage traveled beyond the corporate 
limits of the headquarters city. 

Where both headquarters and home of an employee are located within a city 
the corporate limits of which are adjacent to the corporate limits of another 
city, and the employee performs official travel either from headquarters or 
home to the adjacent city and return to headquarters or home, reimbursement 
for actual expenses of transportation by privately owned automobile or by 
public conveyance is authorized subject to the limitation that if the travel 
starts from or ends at the employee’s home, reimbursement may not exceed 
the expense which would have been incurred by starting from or returning 
to the headquarters office. 

Where both headquarters and home of an employee are located within a city the 
corporate limits of which are adjacent to the corporate limits of another 
city, and the employee performs official travel, under a prior authorization 
for use of a privately owned automobile on a mileage basis, either from 
headquarters or home to the adjacent city and return to headquarters or 
home,.he is entitled to payment of mileage for the distance traveled beyond 
the corporate limits of his headquarters city subject to the limitation that 
if the travel starts from or ends at the employee’s home, the payment may 
not exceed the amount which would be payable were the travel from and 
to the headquarters office. 

Where an employee’s home is in a city the corporate limits of which are adjacent 
to the corporate limits of his headquarters city and he performs official 
travel, under a prior authorization for use of a privately owned automobile 
on a mileage basis, from his office in the headquarters city to points within 
his home city and return to headquarters, he is entitled to payment of 
mileage for all travel beyond the corporate limits of his headquarters city, 
but if the travel to points within his home city starts from or ends at his 
home, payment of mileage may not exceed the amount which would be 
payable were the travel from his headquarters office and return thereto. 

Where an employee’s home is in a city the corporate limits of which are adjacent 
to the corporate limits of his headquarters city and he performs official 
travel by public conveyance, or by privately owned automobile on an actual 
expense basis, from his office in the headquarters city to points within his 
home city and return to headquarters, he is entitled to reimbursement of 
the actual expenses of transportation, but if such travel to points within his 
home city begins from or ends at his home, reimbursement of actual trans- 
portation expenses is limited to the amount which would be payable were 
the travel from his headquarters office and return thereto. 

Where an employee is authorized to perform official travel from his home or is 
permitted to return thereto rather than from and to his official headquarters 
office, it is the duty and responsibility of the administrative office to see 
that no transportation expenses or mileage for use of privately owned 
automobile are authorized if the place of temporary duty is closer to the 
employee’s home than to his headquarters office, that is, that the temporary 
duty does not involve a greater distance from his home than would have 
been involved had he reported to his headquarters office for regular duty. 

If otherwise proper under the Standardized Government Travel Regulations, 
per diem in lieu of subsistence, or appropriate fractional part thereof, may 
be allowed an employee for short absences from headquarters in performing 
official travel from headquarters in a city, the corporate limits of which are 
adjacent to the corporate limits of another city, to points in the adjacent 
city, but it is the administrative responsibility to see that the per diem 
allowed is commensurate with the actual expenses of subsistence incurred 
over and above those which would have been incurred at headquarters. 

Where an employee begins official travel of less than 24 hours at exactly 8 a. m. 
or after and returns at exactly 6 p. m. or before, payment of per diem in 
lieu of subsistence is not authorized. 
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While generally an employee who performs official travel from his home, or 
is permitted to return thereto, rather than from and to his official head- 
quarters office is entitled to per diem in lieu of subsistence on the basis of 
the hours he left his home and/or return thereto, it is the duty and respon- 
sibility of the administrative office to see that no per diem is authorized 
for absences of short duration if there is not involved a longer absence 
from his home than would have been required had he reported to his head- 
quarters office for regular duty. 


Comptroller General Warren to the Attorney General, July 28, 1942: 
There has been considered your letter of April 30, 1942, as follows: 


This office is in receipt of the attached letter from the United States Attorney 
for the District of Minnesota in which he propounds certain questions relative 
to transportation and subsistence costs in proceeding from St. Paul to Minne- 
apolis, and return. 

Some of the questions raised by the United States Attorney have already been 
answered in your decision of February 15, 1933, A-46831, addressed to Mr. 
Bernard Anderson, former United States Marshal at St. Paul, and a copy of 
such decision would have been forwarded to the United States attorney for his 
information were it not for the fact that action taken on three vouchers sub- 
mitted for preaudit and certified by the General Accounting Office was contrary 
thereto. See in this connection vouchers No. 797, No. 798, and No. 799 in the 
February 1942 accounts of John J. Farrell, United States Marshal, St. Paul, 
Minnesota, Symbol No. 31-538. 

Your views as to the questions propounded by the United States attorney 
would be appreciated. 


The referred-to letter from the United States Attorney for the 
District of Minnesota is dated April 21, 1942, and reads as follows: 


Some questions have been raised regarding the right, if any, to reimbursement 
for official travel from St. Paul, Minnesota, to Minneapolis, Minnesota, by per- 
sons working in this office at St. Paul, Minnesota. It is necessary on frequent 
occasions for such persons to travel on official business from St. Paul, Minnesota, 
to Minneapolis, Minnesota. All persons working in this office at St. Paul, Min- 
nesota, have their official headquarters at St. Paul, Minnesota. Most of the 
persons working in this office at St. Paul, Minnesota, have their homes at St. 
Paul, Minnesota. However, there may be an instance of a person working in 
this office at St. Paul, Minnesota, having official headquarters at St. Paul, 
Minnesota, and yet be making their home at Minneapolis, Minnesota. The 
different travel situations that may be presented appear to be as follows: 

(1) official travel from St. Paul office to Minneapolis and return to Str Paul 


ce; 

(2) official travel from St. Paul office to Minneapolis and return to home at 
St. Paul; 

(3) official travel from St. Paul office to Minneapolis and return to home at 
Minneapolis ; 

(4) official travel from home at St. Paul to Minneapolis and then to office at 
St. Paul; 

(5) official travel from home at St. Paul to Minneapolis and then to home 
at St. Paul; 

(6) official travel from home at Minneapolis to Minneapolis and then to office 
at St. Paul; 

(7) official travel from home at Minneapolis to Minneapolis and then ‘home to 
Minneapolis. 

As-heretofore indicated, most of the persons working in this office in St. Paul 
have their homes in St. Paul and are reasonably close to transportation facilities 
that take them to downtown St. Paul and return. Likewise, transportation 
facilities from downtown St. Paul to downtown Minneapolis are reasonably good. 
However, transportation facilities from homes in St. Paul to downtown Minne- 
apolis are far from good and it takes considerable time as it necessitates a num- 
ber of changes, and in fact entails in some cases going toward St. Paul before 
catching transportation going to Minneapolis. As you are probably aware, St. 
Paul and Minneapolis are contiguous at some points and thereat the corporate 
city limits of one also constitute the corporate city limits of the other. 
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St. Paul and Minneapolis, while regarded as the Twin Cities and while their 
city limits are contiguous at some points, are separate and independent cities 
eath having their own city governments such as Mayors, City Councils, Police 
Departments, and the like. Mail from either city to the other requires three 
cents postage. Transportation from either city to the other by streetcar requires 
two streetcar fares and such transportation by bus requires two bus fares. The 
round trip rate by streetcar is 32 cents while by bus it is 50 cents. The travel 
distance from the St. Paul office to the Minneapolis office and return is approxi- 
mately 20 miles of which about 10 miles is within the corporate limits of St. Paul 
and about 10 miles is within the corporate limits of Minneapolis. There is no 
travel between the city limits of the two cities in going directly from one city 
to the other. The customary charge for parking cars near the Minneapolis office 
is 20 cents. The charge for taxicab fare from the St. Paul office to the city 
limits is approximately $1.65, and the taxicab fare from the Minneapolis office to 
the city limits is approximately the same. 

The foregoing represents a brief summary of the existing situation as it affects 
this office. As far as I know, since I have been in this office no person from this 
office has during such time presented any claim to reimbursement for the type 
of travel heretofore mentioned. We have recently been informally advised by 
the office of the United States Marshal for this District that of the persons paid 
by that office for travel, this office is the only one which does not claim and receive 
reimbursement for such travel. The travel facilities generally employed by the 
men in this office for such travel have been the use of their own cars. However, 
during the extreme cold weather and lately due to the rubber situation there has 
been a more frequent use of bus, streetcar, and taxicab facilities. Where the 
travel is from home to Minneapolis, there is frequent use of their own cars be- 
cause of the difficulty in getting transportation. At the present time the travel is 
by private car, bus, taxicab, or streetcar. In some instances it may be a combina- 
tion of some of these means of transportation. We have scrutinized existing 
travel regulations and are not at all certain that these regulations prohibit reim- 
bursement for such travel. Our first question is whether reimbursement may be 
claimed for such travel. If reimbursement may be properly claimed for such 
travel, our second question concerns the amount of such reimbursement. The 
amount of such reimbursement in cases of travel by bus, streetcar, or taxicab 
would seem to be the amount actually incurred. In cases of travel by privately 
owned car, such travel could be computed on a mileage basis. However, if such 
travel by privately owned car were computed on a mileage basis, would that por- 
tion of the travel within the corporate limits of the official station necessarily have 
to be excluded? If such portion were to be excluded it would not seem fair, as 
the travel to Minneapolis from home in St. Paul within the corporate limits of St. 
Paul is in a direction away from and not toward the office in St. Paul. 

The next question which has arisen is to what extent, if any, per diem may be 
properly claimed by persons working in this office at St. Paul, Minnesota, in travel- 
ing to and attendance at Minneapolis, Minnesota. Examination of the existing 
traveling regulations discloses that there appears no prohibition against payment 
of per diem for such travel, except the provision in paragraph 51 of the Govern- 
ment Travel Regulations specifying that per diem will not be allowed when 
departure is after 8: 00 a. m. and the return on the same day is prior to 6: 00 p. m. 
or for any absence not exceeding three hours. We understand this proviso in para- 
graph 51 of the Government Travel Regulations to mean that where the absence 
is more than three hours per diem may be claimed: (1) if the departure is at 
8:00 a. m. or before, notwithstanding a return prior to 6: 00 p. m. on the same day ; 
and (2) if the return is at 6:00 p. m. or after, notwithstanding a departure after 
8:00 a. m. on the same day. 

We would appreciate being advised definitely whether reimbursement may be 
properly claimed for such travel as well as the per diem incident thereto. Fur- 
thermore, if such reimbursement may be properly claimed, we would appreciate 
being advised the basis upon which such claim is to be made. We shall be glad 
to hear from you at your early convenience. 


The decision of February 15, 1933, A-46831, referred to in your letter, 
stated, in pertinent part, as follows: 
It is understood that St. Paul and Minneapolis are but 10 miles apart, with 


adequate and convenient transportation facilities between the two cities. It has 
been held repeatedly that officers and employees of the Government stationed in 
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one of the two cities herein cannot be allowed transportation, subsistence, or per 
diem in lieu thereof, while on duty in the other. See 4 Comp. Gen. 466; 7 id. 165; 
A-23967, August 22, 1928; A-24258, September 11, 1928; A-26615, April 17, 1929; 
A-26619, April 27, 1929—not overlooking the action in A—23561, July 27, 1928. 
The edition of the Standardized Travel Regulations approved Jan- 
uary 30, 1934— issued subsequent to the above-quoted decision and those 
therein cited—as well as subsequent editions, defines the official station 


or post of duty as follows: 


Designated post of duty and official station mean one and the same, the limits of 
which will be the corporate limits of the city or town in which the officer or 
employee is stationed, but if not stationed in an incorporated city or town, the 
official station is the reservation, station, or established area, or, in the case of 
large reservations, the established subdivision thereof having definite boundaries 
within which the designated post of duty is located, but in no case shall a place 
within 2 miles of a traveler’s office or living quarters be considered as away from 
his post of duty. 

In the light of said definition, the decision quoted in part, supra, is 
no longer for application. 

In decision of January 17, 1938, 17 Comp. Gen. 574, it was held 
(quoting the syllabus) : 

There is no objection to payment of mileage to Navy Department civilian in- 
spectors for use of personally owned automobiles outside corporate limits of official 
stations in traveling to places of inspection directly from their domiciles by the 
shortest routes, in accordance with regulations limiting such payments to amounts 
not in excess of mileage for distance from corporate limits of official station based 
on shortest route from employee’s headquarters to place of inspection and return. 
However, that decision is to be considered in the light of the adminis- 
trative practice disclosed in the prior decision of October 18, 1937, 
A-89398, referred to in the administrative letter of December 27, 1937, 
forming the basis of the decision of January 17, 1938, supra, namely, 
that “No mileage is incurred if the run from home to plant is less than 
the run from home to office.” 

Where authorized travel on official business is confined to bus or 
streetcar, reimbursement for transportation costs may be made upon 
an actual expense basis, irrespective of whether it is within the cor- 
porate limits of the city in which the headquarters is located or 
outside of such boundaries. The vouchers referred to in your sub- 
mission, Nos. 797, 798, and 799, in the accounts of John J. Farrell, 
United States Marshal, covered reimbursement for actual expenses 
of transportation by such public conveyances and were certified for 
payment upon that basis. When privately owned automobiles are used 
within the corporate limits of a headquarters city, in the absence of 
express statutory authority providing otherwise, reimbursement must 
be confined to the actual expense basis, that is, reimbursement for 
gasoline and oil actually consumed not in excess of the cost by public 
conveyance, if available. Where privately owned automobiles are 
used for transportation beyond the corporate limits of a headquarters 
city, reimbursement may be made upon a mileage basis, if such mode 
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of transportation be previously authorized and determined to be more 
economical and advantageous, but only for the mileage traveled be- 
yond the corporate limits of the headquarters city. See paragraph 
12 (a) of the Standardized Government Travel Regulations. It is to 
be understood, of course, that no reimbursement is authorized of ex- 
penses incurred for transportation between the employee’s home and 
office or regular place of duty. 

In the matter of subsistence, section 3 of the Subsistence Act of 
1926, as originally enacted, 44 Stat. 689, provided for the allowance of 
actual necessary expenses of subsistence not to exceed $7 per calendar 
day. Section 207 of the act of June 30, 1932, 47 Stat. 405 (under the 
heading “Permanent Reduction of Travel Allowances”) amended sec- 
tion 3 of the 1926 act so as to authorize a per diem in lieu of actual 
expenses of subsistence not to exceed $5 per day, and in section 208 
of the amendatory act it is provided that the fixing and payment of 
the per diem allowance shall be in accordance with the standardized 
regulations to be promulgated by the heads of the departments or 
establishments concerned but not to be effective until approved by 
the President. Paragraph 45 of the Standardized Government Travel 
Regulations promulgated under the authority of said act provides in 
material part that: 


* * * The rates of the per diem in lieu of actual erpenses for subsistence 
authorized by law represent the mazimum allowable not the minimum, It is 
the responsibility of the heads of the departments and establishments to see that 
travel orders authorize only such per diem rates as are justified by the nature 
of the travel. To this end care should be exercised to prevent the fixing of a 
per diem rate in excess of that required to meet the necessary authorized 
expenses. 

The said section 3 was further amended by the act of January 30, 1942, 
Public Law 424, 56 Stat. 39, which increased the per diem rate from 
$5 to $6. 

Accordingly, subject to administrative authorization under para- 
graph 45 of the above regulations, per diem or appropriate fractional 
part thereof, may be allowed if the official absence from headquarters 
exceeds three hours and begins before 8 a. m., even though the return 
is before 6 p. m., or if such absence begins after 8 a. m., and extends 
beyond 6 p.m. An absence beginning at exactly 8 a. m. does not entitle 
to per diem if not extending beyond 6 p.m. See 18 Comp. Gen. 319. 
Of course, irrespective of the hourly limits so stated, if short absences 
from headquarters are under such circumstances as not to require any 
increase in the actual expenses of subsistence over those which would 
have been incurred at headquarters, the basis for reimbursement on a 
per diem “in lieu of actual expense of subsistence” fails and it is the 
administrative responsibility to see that the authorized per diem shall 
not exceed actual expenses necessarily incurred. See decision of Janu- 
ary 22, 1942, B~-18964, 21 Comp. Gen. 697. 


540712™—43——-7 
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Referring to the numbered travel situations listed in the United 
States Attorney’s letter, supra, where an employee’s headquarters and 
-home are both located in St. Paul, and travel is performed either from 
headquarters or home to Minneapolis, on official duty and return to 
headquarters or to home in St. Paui, reimbursement for actual ex- 
penses of transportation by public conveyance would be authorized 
subject to the limitation—as well as to the administrative responsi- 
bility referred to in the concluding paragraph of this decision—that, 
if starting from or returning to the employee’s home, it (reimburse- 
ment) may not exceed what would have been incurred by starting 
from or returning to the headquarters office. Subject to the same limi- 
tation and administrative responsibility, reimbursement for the use 
of privately owned automobile might be either on an actual expense 
basis for the entire distance not exceeding the distance that would have 
been traveled from and to the headquarters office, or on a mileage basis 
(previously authorized in accordance with law and regulations) for 
the distance traveled on official business beyond the corporate limits 
of St. Paul. Situations Nos. 1, 2, 4, and 5 should be handled 
accordingly. 

Where the employee’s headquarters is in St. Paul but his home is 
in Minneapolis, official travel on public conveyances to points in Min- 
neapolis from the office in St. Paul and return to St. Paul would enti- 
tle the employee to reimbursement for the actual expenses incurred, or 
mileage for the use of a privately owned automobile, subject to prior 
authorization, for all travel beyond the corporate limits of St. Paul. 
However, if the traveler begins his journey to Minneapolis points 
from his home or ends it at his home in Minneapolis, reimbursement 
for actual expenses of transportation or mileage may not exceed what 
it would have cost to travel from his headquarters office and return 
thereto. Situations Nos. 3, 6, and 7 are for handling in accordance 
herewith. A-89398, October 18, 1937; 17 Comp. Gen. 574; A-93729, 
April 22, 1938 (question and answer “E”). 

When a traveler starts from his home or is permitted to return 
thereto rather than from and to his official headquarters office, the per 
diem in lieu of subsistence is for computing on the basis of the hours 
the employee left his home and/or returned thereto. 

However, in the application of the rules stated above, it is the duty 
and responsibility of the administrative office to see that no per diem 
or transportation expenses or mileage are authorized if the place of 
temporary duty is closer to the employee’s home than to his head- 
quarters office—that is, does not involve a greater absence or distance 
from his home than would have been required had he reported to his 
headquarters office for regular duty. 
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(B-24480) 


DESERTION—COAST GUARD ENLISTED MEN—EFFECT ON 
ENLISTMENT PERIOD 


The provision in the act of July 30, 1937, to the effect that an enlistment in 
the Coast Guard shall not be regarded as complete until the enlisted man 
shall have served time lost on account of unauthorized absence, etc., does 
not operate to extend automatically the enlistment of a deserter who is 
not apprehended, or does not surrender, until after his enlistment has 
expired, so that such a deserter is not in the service after expiration of 
his enlistment and, hence, is not entitled to be furnished civilian clothing 
upon discharge thereafter “under conditions otherwise than honorable.” 


pavetens Comptroller General Elliott to the Secretary of the Navy, July 29, 
1942: 


There has been received your letter of April 18, 1942, as follows: 


There is forwarded herewith for your consideration a letter, with enclosures, 
from the Commandant, U. 8S. Coast Guard, dated April 9, 1942, with accom- 
panying correspondence, relative to the question of the availability of Coast 
Guard appropriations to purchase civilian clothing for discharged enlisted men 
of the Coast Guard under the conditions stated in the enclosed correspondence. 

Your decision is requested on the question set forth in paragraph 3 of the 
enclosed letter from the Commandant, U. §. Coast Guard, relative to whether 
or not the enlistment of an enlisted man of the U. S. Coast Guard is auto 
matically extended until the enlisted man shall have served any time lost in 
excess of one day on account of unauthorized absence from duty, under the 
Act of July 30, 1937 (50 Stat. 547; 14 U. S. C. 35 (a)), and, if so, whether 
Coast Guard appropriations may be considered legally available for the pur- 
chase of civilian clothing for such enlisted men when discharged under condi- 
tions other than honorable. 


The letter of the Commandant, United States Coast Guard, for- 
warded with the above quoted submission is in relevant part as 
follows: 


Subject: Purchase of civilian clothing for discharged enlisted men. 

Reference: (a) Preaudited claim covering voucher in the sum of $14.92, 
favor of B. Gelber & Sons Merc. Company, file reference F4—541 

(b) Letter, Chief Finance Officer, Coast Guard, to General Accounting Office, 
22 February, 1942 (F4-541). 

Inclosure: (A) Reference (a). 

1. Reference (a) covers a purchase of civilian clothing for an enlisted man 
of the Coast Guard who was discharged with a bad-conduct discharge in 
accordance with sentence of a general court, approved by the Judge Advocate 
General December 3, 1941, A 12-11-41. The voucher covering the purchase of 
this clothing was presented to the General Accounting Office for preaudit, and 
has been returned with action taken as indicated on the Preaudit Difference 
Statement. 

2. In submitting this voucher, attention was invited to the Act of July 30, 
1987 (50 Stat. 547) which provides in part as follows: 

“That all persons composing the enlisted force of the Coast Guard shall be 
enlisted for a term not to exceed three years, in the discretion of the Secretary 
of the Treasury, who shall prepare regulations governing such enlistments and 
for the general government of the Service: Provided, That an enlistment in 
the Coast Guard shall not be regarded as complete until the enlisted man con- 
cerned shall have served any time, in excess of one day, lost on account of 
unauthorized absence from duty, or injury, sickness, * 

8. As will be seen from the action taken on this claim, no “cquishecaenila was 
given to the above-mentioned statute. It is believed that the enlisted man in 
question, having been in unauthorized absence for a period of time which had 
not been served, had not completed his enlistment and, as a consequence, 
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should have been regarded as being in service. If this belief is correct, the 
purchase of civilian clothing for him in exchange for uniform clothing sur- 
rendered by him was proper. 

4. As the point involved has not been settled in this case, it is requested 
that a clarifying decision be obtained from the Comptroller General as to 
whether the enlistment period of enlisted men is not automatically extended 
to make good time lost on account of unauthorized absence as provided in the 
statute cited, and, if so, whether the purchase of civilian clothing for such 
enlisted persons when discharged under conditions otherwise than honorable 
would be proper. 

In discussing the legal question presented, it may be well to have 
concretely in view the facts in the particular case which prompted the 
submission which, briefly, are as follows: David B. Russell (205-187) 
seaman 2c, enlisted in the Coast Guard on July 20, 1937, to serve for 
three years. He deserted on or about October 31, 1938, from the 
Coast Guard cutter Pontchartrain and remained a deserter until on 
or about August 14, 1941 (two years, nine months and 14 days later), 
when he surrendered himself on board the Coast Guard cutter Minne- 
apolis, his term of enlistment having expired by limitation on July 
19, 1940, one year and 26 days before. He was tried by a Coast Guard 
general court martial, found guilty of desertion and sentenced to be 
dishonorably discharged from the Coast Guard, on the date to be 
designated by the Secretary of the Treasury. 

Executive Order No. 8929, November 1, 1941, directed that the 
Coast Guard should from that date until further orders operate as 
part of the Navy, subject to the orders of the Secretary of the Navy 
The order directed that all Coast Guard personnel, while so serving, 
should be subject to the laws enacted for the government of the Navy, 
provided that: 

* * * {n the initiation, prosecution, and completion of disciplinary action, 
including remission or mitigation of punishments for any offense committed by any 
officer or enlisted man of the Coast Guard, the jurisdiction shall depend upon 
and be in accordance with the laws and regulations of the department having 
jurisdiction of the person of such offender at the various stages of such action: 
Provided further, That any punishment imposed and executed in accordance with 


the provisions of this paragraph shall not exceed that to which the offender was 
liable at the time of the commission of the offense. 


Cf. act, August 29, 1916, 39 Stat. 600, U.S. C., title 14, section 3. 
Under date of November 22, 1941, the Judge Advocate General of 
the Navy reviewed the decision of the court martial, which apparently 
had been rendered November 21, 1941. In his report he referred to 
Executive Order No. 8929, supra, and concluded that in view thereof 
that part of the sentence wherein the date of discharge from the Coast 
Guard was made contingent upon the designation thereof by the Sec- 
retary of the Treasury was without effect. Otherwise, he concurred 
in the findings, inviting attention to a recommendation of the Com- 
mandant of the United States Coast Guard that the sentence be miti- 
gated to a bad-conduct discharge. It appears further that the Acting 
Secretary of the Navy on November 29, 1941, approved the pro- 
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ceedings, findings,and sentence, subject to mitigation of the dishonor- 
able discharge adjudged by the court martial to a bad-conduct dis- 
charge, and it was directed that Russell be discharged with a 
bad-conduct discharge as soon as possible. No other punishment was . 
adjudged, and on discharge the purchase of civilian clothing here in 
question was made for him. Russell was discharged as directed on 
December 8, 1941. It has been reported that no pay accrued to him 
“from the date of delivery”—presumably meaning the date of his sur- 
render—to date of discharge; that he was without funds when dis- 
charged; that the items of outer uniform clothing possessed by him 
were surrendered but were in such worn condition that they could not 
be sold (the inference apparently intended to be conveyed is that he 
wore the uniform during the two years, nine months and 14 days from 
date of desertion to date of surrender); that he was without outer 
civilian clothing of any kind and had no funds with which to purchase 
them and that in view of that fact “it was considered to the best inter- 
est of the service that he be furnished civilian clothing.” Such cloth- 
ing was purchased from B. Gelber & Sons Merc. Company, St. Louis, 
Missouri, in the amount of $14.92 and furnished to Russell. 

A voucher covering the above amount was forwarded to this office 
December 16, 1941, for preaudit, and was returned December 26, 1941, 
without certification “for the reason that in order to be entitled to 


clothing on discharge the man must be in the service when discharged 
for bad conduct.” The voucher was resubmitted for consideration by 
letter of January 30, 1942, “with attention invited to the fact that this 
man was in the Service when tried by a Navy general court martial, 
the statute of limitations not having run in his case.” The voucher 
was again returned without certification on the date of February 7, 
1942, the difference statement being as follows: 


The running of the statute of limitations is not a point at issue in consider- 
ing whether a man is in the service as affecting his right to clothing allowances 
on discharge for bad conduct as the result of desertion. Since the deserter did 
not give himself up until after the period of enlistment would have expired 
had he remained in the service, at the time he gave himself up he was not in 
the service. The running of the statute of limitations only affects his liability 
for trial and punishment and does not extend his period of enlistment. 


The voucher was submitted a third time with a letter of Febru- 
ary 22, 1942, in material part as follows: 


The Act of July 30, 1987 (50 Stat. 547) provides in part as follows: 

“That all persons composing the enlisted force of the Coast Guard shall be en- 
listed for a term not to exceed three years, in the discretion of the Secretary of the 
Treasury, who shall: prepare regulations governing such enlistments and for 
the general government of the Service: Previded, That an enlistment in the 
Coast Guard shall not be regarded as complete until the enlisted man concerned 
shall have served any time, in excess of one day, lost on account of unau- 
thorized absence from duty, or injury, sickness, * * *.’ 

Seaman 2c, David B. Russell’s enlistment was not complete until the time 
absent without authority in excess of one day was made good and, as a conse- 
quence, Russell, as will be seen from the language of the statute quoted, was 
in service and subject to such disposition as might have been made in his case. 
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In view of the foregoing it is requested that the statement made in the 
Preaudit Difference Statement be reconsidered and that the voucher in favor 
of B. Gelber and Sons Merc. Company be certified for payment. 

The voucher was returned without certification with preaudit dif- 
ference statement of April 3, 1942, as follows: 

The running of the statute of limitations is not a point at issue in considering 
whether a man is in the service as affecting his right to clothing allowance 
on discharge for bad condnct “as the result of desertion, Since the deserter 
did not give himself up until after the period of his enlistment had expired he 
was not in the service when he gave himself up. The statute is merely a bar 
against trial by court martial for the offense of desertion after expiration of 
the statutory period and does not operate to retain the man in the service beyond 
the date of expiration of his enlistment. 

While it may be conceded that this difference statement was not 
wholly responsive to the suggestions in the letter of February 22, 
that Russell’s “enlistment was not complete until the time absent 
without authority in excess of one day was made good and, as a 
consequence, Russell, as will be seen from the language of the statute 
quoted, was in service and subject to such disposition as might have 
been made in his case,” it was a correct statement of the law. 

The act of July 30, 1937, 50 Stat. 547, was, as appears from its 
title, “To amend the laws relating the enlistments in the Coast Guard 
and for other purposes.” The act amended “section 1 of the act of 
May 26, 1906, as amended (34 Stat. 200; U. S. C. 1934 edition, title 
14, section 35).” U.S. Code, title 14, section 35, as it stood before 
the enactment of July 30, 1937, was as follows: 

All persons composing the enlisted force of the Coast Guard shall be enlisted 
for a term not to exceed three years, in the discretion of the Secretary of the 
Treasury, who shall prepare regulations governing such enlistments and for 
the general government of the service. 

No provision was made for requiring ar: enlisted man to “make good” 
any time lost from service from any cause. The amendment of July 
20, 1937, added to the section the proviso— 


That an enlistment in the Coast Guard shall not be regarded as complete 
until the enlisted man concerned shall have served any time, in excess of one 
day, lost on account of unauthorized absence from duty, or injury, sickness, 
or disease, resulting from his own intemperate use of drugs or alcoholic liquors, 
or other misconduct, or while in confinement under sentence, or while awaiting 
trial and disposition of his case if the trial results in conviction. 


Other additions to the section by the act of July 30, 1937, as amended 
by the act of July 11, 1941, 55 Stat. 584, 586, are not here important. 

In transmitting to the Congress the bill (H. R. 6916) afterwards 
enacted as the act of July 30, 1937, the Acting Secretary of the Treas- 
ury stated in a letter of April 30, 1937, to the Speaker of the House of 
Representatives that— 

The purpose of this bill is to make more efficient the administration of the 
affairs of the Coast Guard by extending certain privileges to personnel of that 
service which are now enjoyed by the personnel of the other services. The 


various provisions, hereinafter explained, are patterned as far as possible after 
the laws relating to the Navy. 
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Report on the bill by the Committee on Merchant Marine and Fisheries 
(No. 1224, 75th Congress, Ist Session, July 14, 1937) was to the same 
effect. The letter and the report explained in substantially the same 
words that— 


Subsection (a) of the first section of this bill [the section here under consider- 
ation] amends existing laws governing the length of the term of enlistment in 
the Coast Guard, in order to provide that an enlistment shall not be regarded 
as complete until the enlisted man makes good any time, in excess of one day, 
lost on account of unauthorized absence from duty * * * , ete. 


Thus it appears that the purpose of the section in question was to 
equalize the Coast Guard, in some measure, with other related military 
services, more particularly the Navy. 

U.S. Code, title 14, 147 provides in part that: 


No person who has deserted from the Coast Guard shall afterward be employed 
in said service * * * unless he shall have delivered himself aboard the vessel 
from which he deserted, or been apprehended and the disability shall have been 
removed by a board of commissioned officers of the said service convened for a 
consideration of the case, and the action of the said board shall have been 
approved by the Secretary of the Treasury [now Secretary of the Navy]. 
[Italics supplied.] 


In an opinion to the then Secretary of War, Attorney General Taft 
said: 


* * * By his contract of enlistment the soldier engages to serve in the 
Army for five [now altered by statute] years from the day on which he enlists, 
unless sooner discharged by proper authority. This engagement binds the 
soldier for a specific term of service, beginning at a certain time and running 
thence continuously day after day until the end is reached, the last day of the 
term being as much fixed by the contract as the first. 15 Op. Atty. Gen. 152, 
161. 


The Attorney General expressed the opinion that a statutory provision 
that a deserter upon conviction might be liable to serve for and during 
such a period as should, with the time he might have served previous 
to his desertion, amount to the full term of his enlistment was not self- 
operating. He said: 


* * * It does not of itself operate to extend the term of service originally 
contracted, so as to continue the offense correspondingly and thus postpone the 
time when the limitation begins. It comes into play only after a conviction, 
which may never take place, inasmuch as, before the order for the trial has 
issued, the full period of the limitation may have already run and barred the 
prosecution. That provision is the only one falling under my notice which 
imposes a liability upon the deserter to perform service beyond the term of his 
enlistment ; and enough has been said to show that it does not, by its own force 
simply, prolong the term of service originally contracted, or, what is the same 
thing, prevent the termination of the soldier’s engagement at the time originally 
fixed. 

Thus it seems that in our military service the contract of enlistment must 
in all cases, even in that of desertion, be regarded as having expired when the last 
day of the term of enlistment therein fixed has elapsed. And since the obligation 
to serve depends on the contract, and necessarily ceases therewith, the offense 
of desertion on grounds already set forth, must be deemed to terminate at the 
same time. In short, that offense may be viewed as continuing up to the end 
of the term of his engagement, but not beyond. Jd. page 162, 163. 


Also, see 16 Op. Atty. Gen. 170 and 396, wherein Attorney General 
Devens restated, amplified, and reaffirmed the above-cited opinion. 
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In re Zimmerman, 30 Fed. 176, involved the case of a soldier who 
deserted and either surrendered or was apprehended after the date of 
expiration of his term of enlistment. In a habeas corpus proceeding tu 
obtain his release from the military authorities, the court said: 

* * * He is not in the service, his term of enlistment having long since 
expired, but he is held in custody for trial upon a charge for a gross military 


offense, alleged to have been committed when he was de facto in actual service 
* * * [Italics supplied.] 


Later enactments than those under consideration in the above-quoted 
opinions and decisions have embodied some changes in phraseology, but 
there has been little, if any, change in substance and effect, and nothing 
to support views other than therein expressed. 

It would appear from the statutory provisions, and from the above- 
cited constructions of similar statutes, that the enlistment period in the 
Coast Guard is not “automatically extended” when the deserter is not 
apprehended, or does not surrender, until after the period of his enlist- 
ment has expired. Such a man is no longer a member of the Coast 
Guard, either de jure or de facto, although he may be punished for 
the crime of desertion. 

It follows that there is no authority for the purchase of civilian 
clothing for convicted deserters when discharged from the Coast Guard 
as such, “under conditions otherwise than honorable” who were appre- 
hended and tried therefor after the expiration of the enlistment from 
which they deserted. 


(B-26220) 
REIMBURSEMENT FOR INTERAGENCY SERVICES 


There is no legal obligation on one Government agency for which ‘services have 
been performed by another, as authorized by section 601 of the act of June 30, 
1932, to reimburse the other agency an amount representing actual cost of 
performance in excess of the maximum agreed upon in advance, but, it being 
provided by the statute that adjustment of the cost of performance shall be on 
the basis of that which may be agreed upon, no objection will be made to a 
further reimbursement of actual cost on the basis of an amount administra 
tively determined to be a proper adjustment. 

There may be included in the “actual cost” to be paid by one Government agency 
to another for services rendered under authority of section 601 of the act of 
June 30, 1932, an amount representing indirect, or “overhead,” expenses, com 
monly recognized as elements of cost, such as depreciation, maintenance, gen- 
eral office expenses, ete. Decision in 10 Comp. Gen. 193, rendered prior to 
said act of June 30, 1932, authorizing adjustment of charges for interagency 
services on the basis of actual cost, is no longer applicable with respect to 
indirect expenses. 


Acting Comptroller General Elliott to the Secretary of Agriculture, July 29, 
1942: 


There has been considered your letter of May 21, 1942, as follows: 


There are submitted, for your consideration as to the propriety of the charges, 
the following Standard Forms 1080, Vouchers for Adjustment, which represent 
bills totaling $5,855.66 rendered to the Soil Conservation Service by the United 
States Engineer’s Office, War Department, St. Louis, Missouri, for reimbursement 
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of expenses stated to have been incurred in the making of foundation investiga- 
tions at the Little Grassy and Devil’s Kitchen dam sites, Crab Orchard Creek 
Project, Carbondale, Illinois: 


Region al 
voucher Period Amount 


4196 | January, February, March, 1941 214. 
4194 | March and April, 1941 . 08 
6125 | February, April, and May, 1941 . 74 
4193 | April, May, and June, 1941 -1l 
8729 | January—August, 1941 . 27 
21193 | September 1941 39. 81 





There is also enclosed with these vouchers a complete file of correspondence per- 
taining to the Soil Conservation Service's relations and agreement with the St. 
Louis District Engineer’s Office. - 

Following the completion of preliminary plans by the Soil Conservation Serv- 
ice for the construction of the Little Grassy and Devil’s Kitchen Dams, the plans 
were submitted to the United States Engineer’s Office, War Department, St. 
Louis, Missouri, for examination and comment. This was, of course, necessary, 
as in making funds available the Work Projects Administration stipulated that 
no work was to be commenced until such approval was obtained. 

Upon receipt of the proposed plans for the construction of the dams, the Dis- 
trict Engineer, in his letter of November 23, 1940, stipulated that the investiga- 
tions required in the construction would cost between $7,500 and $10,000. Inas- 
much as the funds allotted to the Soil Conservation Service for the preliminary 
investigations were limited to approximately $3,500, a meeting was arranged in 
the District Engineer’s Office in St. Louis on December 12, 1940, to permit a full 
dscussion of the matter. The result of this meeting was an agreement that the 
Soil Conservation Service would reimburse the United States Engineer's Office 
on an actual cost basis for work done up to the maximum of $3,500, with the 
provision that if it proved to be necessary to exceed that amount, a detailed 
estimate of additional expenses was to be submitted to the Soil Conservation 
Service prior to the actual incurrence in order that the Service could attempt 
to secure a release from the Work Projects Administration of funds already 
pledged as sponsor’s contribution. If the reimbursement of additional expenses 
over the $3,500 limitation imposed in the agreement was necessary, the reim- 
bursement thereof was to be made the subject of a new agreement. 

It may be stated at this time that no advance notice and estimate of expenses 
in excess of the $3,500 were given as called for in the agreement, making it im 
possible for the Soil Conservation Service to have secured additional funds before 
the additional expenses were incurred. The agreement reached at the St. Louis 
conference is clearly outlined and confirmed in the enclosed copy of a letter 
dated December 14, 1940, from the Soil Conservation Service to the St. Louis 
District Engineer, and full acceptance of the terms was constituted in the District 
Engineer’s reply of January 3, 1941, copy also enclosed. 

It is to be noted that the enclosed reimbursement vouchers include substantial 
charges of overhead costs. In the enclosed copy of a letter dated July 24, 141, 
addressed by Lt. Col. H. 8. Bishop, Jr., of the Waterways Experiment Station 
to the District Engineer, it is stated that the overhead charges include “all 
indirect costs such as depreciation on buildings, maintenance of grounds, library, 
and general office expenses, etc.” It would appear that these charges would 
have been incurred regardless of whether or not services had been performed 
for the Soil Conservation Service, and this being so, reimbursement for such 
charges could be considered inconsistent with the rule stated in 10 Comp. Gen. 198 
and decisions cited therein. 


One additional voucher in the amount of $3,271.10, which was originally in- 
cluded with the file, has meanwhile been paid by Guy F. Allen, Chief Disbursing 
Officer, Symbol No. 70-107, as will be evidenced by Disbursing Office Voucher No. 
7-272850, paid March 26, 1942. This brings the total amount billed by the Corps 
of Engineers to $9,126.76, which is $5,626.76 in excess of that stipulated for reim- 
bursement in the agreement. 
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In view of the terms of the agreement and the foregoing facts as evidenced by 
the enclosed file, the question arises as to whether the Soil Conservation Service 
can properly make any payment in excess of $3,500.00 and, if so, whether the 
charges for overhead costs may be allowel. 

Your decision in the matter is respectfully requested. 


The letter of December 14, 1940, from the Soil Conservation Service 
to the District Engineer, setting forth the conditions under which the 
Soil Conservation Service was willing to reimburse the United States 
Engineer Office at St. Louis for the foundation investigations, is, in 
pertinent part, as follows: 


As agreed at the meeting in your office, it is requested that you arrange for 
the investigations necessary to assure the adequacy of the plans with the follow- 
ing provisions: 

1. That the Soil Conservation Service will reimburse your office on an actual 
cost basis for the work necessarily done by the War Department up to a maxi- 
mum of $3,500. . 

2. If, during the progress of investigation, additional information should be- 
come available to indicate the necessity for additional work by the War Depart- 
ment, which would exceed the $3,500 limit, a detailed estimate of the cost shall 
be submitted by your office to this office, so that a request can be made to the 
State WPA office at Chicago, Illinois, to release Soil Conservation Service funds 
now pledged for the purchase of materials, etc., to reimburse you for the addi- 
tional investigation. Provisions for exceeding the $3,500 limit would then be 
made the subject of a separate letter. 

3. An effort will be made by the War Department to keep the reimbursable 
cost to a minimum consistent with securing adequate information. Towards this 
end, the facilities available to the Soil Conservation Service Project, shall be 
utilized insofar as practicable. 


The above-quoted terms of the letter of December 14, 1940, were 
assented to by the District Engineer’s letter of January 3, 1941, in 
which he stated : 


I have delayed answering your letter pending receipt of approval by the Chief 
of Engineers of the proposed investigation. I wish to inform you now, how- 
ever, that the program has been approved and that the terms outlined in your 
letter of Dec. 14th are satisfactory to this office. 


In the absence of specific statutory provisions affecting particular 
departments or establishments, the rendering of services by one Gov- 
ernment agency for another is governed by section 7 of the act of 
May 21, 1920, 41 Stat. 613, as amended by section 601 of the Economy 
Act of June 30, 1932, 47 Stat. 417. The amended section, insofar as 
here material, provides: 


(a) Any executive department or independent establishment of the Govern- 
ment, or any bureau or office thereof, if funds are available therefor and if it is 
determined by the head of such executive department, establishment, bureau, or 
office to be in the interest of the Government so to do, may place orders with 
any other such department, establishment, bureau, or office for materials, sup- 
plies, equipment, work, or services, of any kind that such requisitioned Federal 
agency may be in a position to supply or equipped to render, and shall pay 
promptly by check to such Federal agency as may be requisitioned, upon its 
written request, either in advance or upon the furnishing or performance thereof, 
all or part of the estimated or actual cost thereof as determined by such 
department, establishment, bureau, or office as may be requisitioned; but proper 
adjustments on the basis of the actual cost of the materials, supplies, or equip- 
ment furnished, or work or services performed, paid for in advance, shall be 
made as may be agreed upon by the departments, establishments, bureaus, or 
offices concerned: Provided, however, That if such work or services can be as 








> ee 


DECISIONS OF THE COMPTROLLER GENERAL 77 


conveniently or more cheaply performed by private agencies such work shall be 
let by competitive bids to such private agencies. Bills rendered, or requests for 
advance payments made, pursuant to any such order, shall not be subject to 
audit or certification in advance of payment. 

These statutory provisions contemplate that a Government agency 
which performs services for another such agency shall be reimbursed 
on the basis of the actual cost of performing the service “as may be 
agreed upon” by the agencies concerned. It appears from the record 
presented that the Soil Conservation Service has made no definite 
agreement to pay any amount in excess of $3,500 for the service 
rendered in this instance, and hence it is under no legal obligation to 
pay a greater amount. However, the vouchers submitted by the 
United States Engineer Office indicate that the actual cost of con- 
ducting the foundation investigations, exclusive of the charges desig- 
nated as overhead, was in excess of the amount which the Soil Con- 
servation Service heretofore has agreed specifically to pay. Since 
the amount which “may be agreed upon” is necessarily a matter pri- 
marily for administrative determination—subject to the statutory 
requirement that proper adjustment be made on the basis of the 
actual cost of performing the service—this office will not be required 
to object to payments on the vouchers here involved in such amount 
in excess of $3,500 as may be administratively agreed upon as a 
proper adjustment. 

With respect to your question as to the propriety of reimbursing 
the United States Engineer Office for the overhead charges included 
on the vouchers, it should be noted that the decision, 10 Comp. Gen. 
193, to which your letter refers, was rendered prior to the enactment 
of section 601 of the Economy Act of June 30, 1932, amending section 
7 of the act of May 21, 1920, both cited, supra. Prior to the amenda- 
tory act, authorizing adjustment of charges for interagency services 
on the basis of actual cost, the accounting officers consistently applied 
the rule that the performing agency properly could be reimbursed 
only for those elements of cost which actually resulted in additional 
charges against its appropriations. Thus, in 10 Comp. Gen. 193, 
supra, it was recognized that a charge of ten percent to cover such 
administrative costs as timekeeping, supervision, etc., formed a part 
of the total cost of the services rendered by a Government agency, but 
it was held that such a charge was not properly payable because the 
elements on which it was based had not resulted in any additional 
expenditure of funds by the performing agency. However, under the 
specific authorization in the amended section for the making of ad- 
justments on the basis of the actual cost, the performing agency 
properly may be reimbursed for items which commonly are recognized 
as elements of cost, notwithstanding such items may not have resulted 
in direct expenditures from the funds of the performing agency. 
See 12 Comp. Gen. 442; 18 id. 150. 
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In the first endorsement of July 24, 1941, from the Mississippi River 
Commission to the District Engineer, a copy of which was transmitted 
with your letter, the overhead charges included on the vouchers here 
involved are explained as follows: 


2. It will be noted that the overhead charges are at much higher rates than 
usually charged on work performed by Engineer Offices. The overhead charged 
includes all indirect cost such as depreciation on buildings, maintenance of 
grounds, library, and general office expense, etc., and due to the technical nature 
of work performed at a hydraulic laboratory considerable overhead expense is 
involved. It is the practice of the Waterways Experiment Station to absorb 
overhead for work conducted at the station at the rate of 50% of the direct cost 
and for work conducted outside the station at the rate of 10% of the direct cost. 
Such charges are authorized by the Chief of Engineers. Due to the fact that part 
of the work on the job in question was conducted at the station and part outside 
the station, the overhead rates shown are more than 10% but less than 50%. 


In addition to the matters stated by the Mississippi River Commis- 
sion in explanation of the charges on the vouchers, the record includes 
copy of a letter of September 26, 1941, from the District Engineer to 
the Soil Conservation Service, in which the charges are further ex- 
plained as follows: 

This office kept the reimbursable costs to a minimum consistent with securing 
adequate information. The amount billed your office was not the actual cost to 
this district but the exact amount this office reimbursed the Mississippi River 
Commission for work performed for your office, and did not include costs in excess 
of $700 incurred by this district for work performed for your office. 

When citing decisions of the Comptroller General, the particular circumstances 
must be borne in mind. The Waterways Experiment Station at Vicksburg, 
Mississippi, unlike most other government agencies or districts, performs practi- 
cally all of its work for others. The St. Louis, Mo., Engr. District, for example, is 
engaged on River and Harbor, Flood Control, and Military work, hence small costs 
in connection with certain work performed for other government agencies as a 
courtesy, and in keeping with department policies, can be absorbed into the cost 
of work being performed. This was done with the cost of work performed for 
your office. The Waterways Experiment Station on the other hand performs 
practically all of its work for others, with the result that it is not possible to 
absorb the overhead cost of that station in other work as is done by this district. 
As a consequence, the charge for overhead and indirect costs is a legitimate charge 
in keeping with Regulations. 

It would appear from the foregoing statements that the overhead 
charges included on the vouchers are in line with those customarily 
made by the United States Waterways Experiment Station at Vicks- 
burg, and that such charges have been paid by the United States Engi- 
neer Office at St. Louis in connection with the service performed by the 
latter office for Soil Conservation Service. Accordingly, the overhead 
charges in this instance would appear to be properly for consideration 
in determining the amount of the “proper adjustments” to be made 
“on the basis of the actual cost” as contemplated by the above-quoted 
statutory provisions, 

As indicated above, the question as to the “proper adjustments” to 
be made as reimbursement for services rendered under the terms of the 
applicable statute is one primarily for administrative consideration, to 
be determined by agreement between the agencies concerned. Conse- 
quently, I am unable to advise you more definitely than to state that, 
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while the Soil Conservation Service is not now legally obligated to 
make payment of any amount in excess of $3,500, payments on the 
vouchers—including the charges designated as overhead—may be 
made in such further amounts as you may deem necessary to effect a 
proper adjustment. 


(B-27373) 


COMPENSATION—CANAL ZONE RATE DIFFERENTIAL—ANNUAL 
LEAVE, DETAILS, ETC., IN CONTINENTAL UNITED STATES 


Government employees occupying positions in the Canal Zone are entitled to 
continue to receive their regular rate of compensation (including the com- 
pensation differential authorized for such employees) while they are in an 
annual leave status in the continental United States or elsewhere. 

Under the provisions of 5 U. 8S. Code 39 prohibiting the detail of employees paid 
from appropriations made for a branch of the public service outside the 
District of Columbia for duty in the District of Columbia, except temporary 
details for duty connected with their respective offices, details of employees 
regularly stationed in the Canal Zone could be made for duty in the District 
of Columbia only while in a travel status in connection with the duties of 
their regular positions in the Canal Zone. 

Government employees occupying positions in the Canal Zone who are detailed 
to duties in the continental United States outside of the District of Columbia 
not in connection with their regular duties are not entitled to the compensa- 
tion differential which is payable when they are performing the duties of their 
regular positions in the Canal Zone. 

Government employees occupying positions in the Canal Zone who perform duties 
while in an authorized travel status in the continental United States under 
proper orders, either within or without the District of Columbia, in connection 
with the duties of their regular position in the Canal Zone are entitled to the 
compensation differential otherwise attaching to their positions when they 
perform their duties in the Canal Zone. 


Comptroller General Warren to the Secretary of War, July 29, 1942: 
I have your letter of July 8, 1942, as follows: 


This office has been called upon to render an interpretation of the Act of August 
24, 1912, providing for payment of a twenty-five percent wage differential to em- 
ployees serving on the Canal Zone. Two questions have arisen in the application 
of the Act to War Department employees: 

(1) Does the wage differential continue when the employee is in annual leave 
status and traveling in the continental United States? 

(2) Does the wage differential continue during a period when the employee is 
detailed to a temporary duty assignment in the continental United States, but 
officially retains the foreign duty position? In this connection your attention is 
invited to the provision in Title 5, Section 38, of the United States Code, which 
limits such details to periods of 120 days. 

It appears that an answer to these questions will depend on which one of two 
considerations involved in the situation is considered fundamental. Such wage 
differentials are attached to certain positions because of unusual circumstances 
and do not attach to employees unless they occupy such positions. If this factor 
is considered to control, then the incumbent of such a position is entitled to pay- 
ment of the wage differential regardless of his physical location. On the other 
hand, it is recognized that such salary increments are intended to compensate 
for additional expenses incident to foreign service and when an employee is in 
the United States those additional expenses no longer obtain. If this element is 
paramount, then the differential should not be paid when the incumbent is in the 
United States, regardless of the fact that he holds a position to which additional 
compensation is attached. 

It has been the policy of this Department in the past to pay the additional 
compensation to employees on leave without reference to their physical location. 
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The matter of payment for detailed employees, however, is met for the first time, 
and it is requested that you consider both questions and render a decision to be 
followed in all future instances. 

In decision of September 6, 1941, 21 Comp. Gen. 205, 208, it was 
stated : 


Payment of a differential to employees of the Panama Canal not to exceed 
25 percent of the salaries paid for the same or similar services to personnel 
employed by the Government in the continental United States is expressly 
authorized by section 4 of the act of August 24, 1912, 37 Stat. 561, which statute, 
in that connection, remains unchanged. [See, also, section 81 of Title 2 of the 
Canal Zone Code, as amended by the act of July 9, 1937, 50 Stat. 487.] By 
long practice it has been recognized that this authority for a differential not 
to exceed 25 percent may be extended by administrative action to all employees 
of the Government in the Canal Zone, regardless of the department or estab- 
lishment in which employed, unless their salary rates are otherwise specifically 
fixed by law. 


While the differential when fixed pursuant to proper authority be- 
comes a part of the regular salary or compensation of the position 
(10 Comp. Gen. 519; 21 td. 947), it is authorized solely because of the 
location of the place where the duties of the position are to be per- 
formed ; and the employee is entitled to the entire salary attached to 
such position (including the differential) only so long as he is in a duty 
status in the particular position as to which payment of the differential 
is authorized. 

Annual leave of absence is synonymous with the duty status. 13 
Comp. Gen. 295; id. 370; 14 id. 851; 16 id. 757. It has been held con- 
sistently that compensation during authorized annual leave of absence 
is payable at the regular rate paid for the position occupied by the 
employee when the leave is taken. 15 Comp. Gen. 879; 16 id. 865; 19 id. 
705 ; id. 1015; 21 id. 258. Also, it has been held that there is no author- 
ity to fix a rate of compensation during annual leave differing from the 
rate regularly fixed for active services during a regular tour of duty 
in the position. 17 Comp. Gen. 348; id. 646; id. 906. No reason is per- 
ceived for applying a different rule to an employee occupying a posi- 
tion in the Canal Zone, regardless of where he may be traveling while 
on annual leave, simply because his compensation as fixed may include 
a differential. Accordingly, question (1) is answered in the affirm- 
ative. 

Sections 38 and 39, Title 5, United States Code, provide as follows: 

88. Details of officers, employees, or clerks within department. Each head of 
a department may, from time to time, alter the distribution among the var- 
ious bureaus and offices of his department, of the clerks and other employees 
allowed by law, except such clerks or employees as may be required by law 
to be exclusively engaged upon some specific work, as he may find it neces- 
sary and proper to do, but all details hereunder shall be made by written 
order of the head of the department, and in no case be for a period of time 
exceeding one hundred and twenty days. Details so made may, on expiration, 
be renewed from time to time by written order of the head of the department, 
in each particular case, for periods of not exceeding one hundred and twenty 
days. 

39. Same; outside District for duty within District. It shall be unlawful to 


detail civil officers, clerks, or other subordinate employees who are authorized 
or employed under or paid from appropriations made for the Military or 
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Naval Establishments, or any other branch of the public service outside of the 
District of Columbia, except those officers and employees whose details are 
specially provided by law, for duty in any bureau, office, or other division 
of any executive department in the District of Columbia, except temporary 
details for duty connected with their respective offices. 


It is understood from question (2) that the involved details are 
such as will comply with the section of the Code first above-quoted 
and that they will not contravene the provisions of the latter sec- 
tion of the Code; that is to say, that the details are not for duty in the 
District of Columbia, “except temporary details for duty connected 
with their respective offices.” 

In decision of January 11, 1910, 16 Comp. Dec. 422, it was held 
(quoting from the syllabus) : 

A detail being in effect a mere assignment of an officer or employee to a 
duty other than his regular duty and not constituting a new appointment 
or employment, the salaries of such officers or employees as are detailed 
for service on such board of experts would continue to be payable from 
the appropriation under which they were appointed or employed. 

When employees regularly on duty in the Canal Zone are detailed 
to duty in the continental United States for a period not to exceed 
120 days, it is understood from your letter that they are not per- 
forming the duties of their positions in the Canal Zone which car- 
ries the differential, but are performing other duties in the conti- 
nental United States outside of the District of Columbia for which 
payment of a differential is not authorized. That is to say, it is 
understood that the employees are not in a travel status or on annual 
leave in connection with the regular duties of their positions in the 
Canal Zone but, rather, are assigned to perform other duties for the 
War Department in the continental United States outside of the 
District of Columbia. Details of employees could be made for duty 
in the District of Columbia only while in a travel status in connec- 
tion with the duties of their regular positions in the Canal Zone. See 
5 U.S. Code, 39, supra. 

In a decision dated February 15, 1907, 18 Comp. Dec. 545, there 
was considered the case of an engineer of the Geological Survey 
entitled to an amount of compensation in addition to his regular 
compensation in the form of a per diem while performing certain 
duties in a travel status for the Geological Survey, who was detailed 
by the Secretary of the Interior, under authority of the act of May 
28, 1896, 29 Stat. 179 (5 U. S. Code, 38, supra), to perform duty 
under the Department of the Interior not in connection with his 
regular duties with the Geological Survey. In said decision it was 
held that payment of the additional compensation or differential was 
not authorized for the following reasons: 

The sum fixed as additional compensation by the regulations of the Geological 


Survey to be allowed in lieu of subsistence when engaged upon travel and field 
work of the Geological Survey is a part of the compensation of Mr. Grover, and 
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it is only on this theory that it can be allowed at all. 
104, 105.) 

In order to become entitled to this additional compensation per diem, however, 
the employee must be engaged upon travel and field work of the United States 
Geological Survey. Mr. Grover was not so engaged while on this detail, and if 
he traveled while in the performance of this detailed duty he would be entitled 
to his actual traveling expenses only, unless making such regulations applicable 
to this duty had the effect of fixing said per diem as a part of his compensation 
while performing it. The compensation of an employee is governed by his em- 
ployment, and as Mr. Grover was not employed under the appropriation, “Reve- 
nues, Platt National Park,” no part of his compensation can be paid from said 
appropriation. 

The travel not having been performed on the field work of the Geological Sur- 
vey, he is not entitled to the additional compensation per diem in lieu of sub- 
sistence provided for = the regulations of the Geological Survey governing his 
compensation. * * 


(4 Comp. Dec. 424; 5 id., 


Likewise here, as the differential is payable only for duties per- 
formed in connection with the regular position in the Canal Zone, 
the differential may not be paid while the employee is on detail to a 
position involving other duties in the continental United States out- 
side of the District of Columbia. Of course, an employee performing 
duties while in a travel status in the continental United States, either 
within or without the District of Columbia, in connection with the 
duties of his regular office or position in the Canal Zone would be 
entitled to the differential otherwise attaching to said office or posi- 
tion, while in an authorized travel status under proper orders. Ques- 
tion (2) is answered accordingly. 


(B-27412) 


CONTRACTS—COST-PLUS—GRATUITY PAYMENTS TO EMPLOYEES 
ENTERING MILITARY SERVICE 


Under a cost-plus-a-fixed-fee contract obligating the Government to pay its pro- 

portionate share of expenses incurred, pursuant to a general company 
policy, for employees’ relations plans, discontinuance wages, etc., a con- 
tractor who, subsequent to date of contract but in anticipation of compulsory 
military training, adopted a policy of paying 2 months’ wages or salary to 
employees entering military service who had one year’s service with the 
company is entitled to reimbursement for such payments to employees 
where their services were used solely in connection with the particular con- 
tract during the year preceding entrance into the military service. 


Acting Comptroller General Elliott to Lt. Col. George Dobert, United States 
Army, July 29, 1942: 


There has been received by reference from the Chief of Finance, 
your letter of June 25, 1942, as follows: 


The inclosed youcher, properly approved and certified, has been presented to 
the undersigned disbursing officer for the Army for payment. 

The propriety of the claim against the United States is in doubt and your 
decision is requested as to the validity of the voucher for reimbursement to the 
contractor, E. I. du Pont de Nemours & Co., Inc. 
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The voucher presented requests reimbursement to the contractor for extra 
compensation paid employees upon entry into the military service of the United 
States. 

The specific questions in doubt are: 

(a) The payment of a gratuity of two months’ full wages or salary upon 
entry into the military service was adopted subsequent to the signing of the 
contract, W-ORD-458, a copy of which is on file in your office. 

(b) No evidence has been produced to show the payment of any gratuity upon 
entry into the military service was the policy of the contractor, E. I. du Pont de 
Nemours & Co. Inc., during World War No. 1, or any previous war. 


The views of the Chief of Ordnance with respect to the question 
presented are set forth in third endorsement of July 3, 1942, to the 
Chief of Finance, as follows: 


1. Reference is made to 2nd indorsement dated June 30, 1942, requesting re- 
mark and recommendation with respect to reimbursement of $840.32 to DB. I. 
du Pont de Nemours & Company (Contract W—-ORD-458) for compensation paid 
employees upon entry into the military service of the United States. 

2. Article IV-A (1) of the contract provides for reimbursement to the con- 
tractor for: 

“* * * wages and extra compensation to employees charges under and a 
proportionate share of the cost of all welfare and other employees relations 
plans maintained by the contractor * * * any discontinuance wages * * *. 
In the payment of extra compensation, and in the making of expenditures pur- 
suant to or in the maintenance of welfare or other plans for the benefit of 
employees, the Government shall be chargeable therefor insofar as the same are 
consistent with the Contractor’s general employee relations policies throughout 
its organization, are incurred pursuant to agreement made as a result of collective 
bargaining with representatives of employees, or are expressly authorized in 
writing by the representatives of the Contracting Officer; it being intended that 
the employees at said Plant shall be treated no less favorably than employees at 
other plants of the contractor.” 

8. The executive committee of E. I. du Pont de Nemours & Company passed 
resolutions on September 11, 1940, and August 27, 1941, with respect to treatment 
of employees inducted into the military service. As a result of these resolutions 
there has been incorporated in the du Pont Company’s Service Manual provisions 
dealing with the treatment of employees entering the military service. See Part 
23, item 205, of the Manual. 

4. It is to be noted that the resolutions and Service Manual provide for: 

“Two months’ full wages or salary from date of leaving the company’s employ 
to enter military service in response to call or enlistment will be granted to such 
employees who have one or more years of company service when inducted into 
the military service.” 

5. From the terms of the contract and due to the policy of the contractor as 
evidenced by part 23, item 205, of the Service Manual, it appears to this depart- 
ment as if reimbursement to the contractor for payment of two months’ wages or 
salary to employees entering the military service is proper. It being understood, 
of course, that where an employee is employed on the Government project for 
only part of the year which is required before the employee is entitled to extra 
compensation, the Government shall be chargeable with only the proportionate 
part of the payment. 


It appears from the terms of the contract, as set forth by the Chief 
of Ordnance in the above-quoted third endorsement, that it is the obli- 
gation of the Government to pay its proportionate share of the expense 
incurred by the contractor on behalf of the employees engaged on this 
project, provided the incurrence of such expense is pursuant to a 
general policy of the contractor. 
540712™—43-—-8 
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The pertinent provisions of part 23, item 205, of the company’s 
Service Manual, photostatic copy of which is attached to the voucher, 
are as follows: 


Mirirary SERVICE OTHER THAN TRAINING CAMPS 
TREATMENT OF EMPLOYES INDUCTED INTO MILITARY SERVICE 
Executive Committee Action of 9/11/40 


Whereas the United States Government as a defense measure has enacted some 
legislation and is in the course of enacting further legislation which will require 
men to be trained for military service: Therefore be it 

Resolved, That the following policy be adopted with respect to the treatment of 
employes called or volunteering for military service: 

(1) Full service credit for the time spent in military service, and up to two 
months thereafter, but not to exceed a total of fourteen months, will be given any 
such employe from the date of leaving the company’s employ to enter military 
service in response to call or enlistment to date of reemployment, provided he 
makes application for reemployment within forty days and reenters the company’s 
employ within sixty days after he is relieved of such military duty or service. 

(2) Two months’ full wages or salary from the date of leaving the Company’s 
employ to enter military service in response to call or enlistment will be granted 
to such employes who have one or more years of Company service when inducted 
into the military service. 


It thus appears to be the adopted policy of the company to pay 2 
months’ full wages or salary to employees entering military service in 
response to call or enlistment provided said employees have had one or 
more years of service with the company when inducted into the military 


service. 

It appears from the evidence furnished in support of the voucher 
that J. Knadler and Roy L. Espy had been employed by the contractor 
for more than a year when they entered the military service, that their 
entire time for the year preceding induction was in performance of 
work in connection with the cited contract, and that they have been 
paid an aggregate of $840.32 representing 2 months’ salary for which 
reimbursement is claimed. 

While the action of the executive committee of the company adopting 
the policy with respect to employees entering the military service was 
taken September 11, 1940, or subsequent to July 19, 1940, the date of 
the contract here involved, it appears that the resolution in the matter 
was adopted as the general policy of the company for application to all 
of its employees, including those in other plants. Furthermore, the 
contract was entered into approximately 2 months prior to the enact- 
ment of the Selective Training and Service Act of 1940, approved 
September 16, 1940, 54 Stat. 885, and the company’s executive com- 
mittee action of September 11, 1940, took into consideration the possi- 
bility of enactment of that legislation which was then pending. 

Accordingly, since the company specifically adopted as its general 
policy the payment of 2 months’ wages or salary to any of its employees 
entering the military service, and since the employees here involved 
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have qualified therefor in accordance with said policy, payment on 
the voucher, which is returned herewith, is authorized, if otherwise 
correct. 


(B-25657), 


SIX MONTHS’ DEATH GRATUITY PAY—DEPENDENCY REQUIREMENTS 
AS TO DESIGNATED BENEFICIARIES 


Hereafter, no affirmative showing of dependency will be required in making 
payments of 6 months’ death gratuity pay authorized by the act. of De- 
cember 17, 1919, as amended, to fathers, mothers, brothers, or sisters, 
designated as beneficiaries of deceased Army personnel, who had an 
insurable interest in the life of the deceased by reason of relationship 
alone, but, as to more distant relatives, more evidence of insurable 
interest will be required than heretofore. 4 Comp. Gen, 554, modified. 


Assistant Comptroller General Elliott to Col. W. M. Dixon, United States Army, 
July 30, 1942: 

There has been considered, your letter of April 21, 1942, request- 
ing decision whether you are authorized to make payment on a 
voucher submitted therewith in favor of Ernest Vokes Heap, father 
and designated beneficiary of Harold V. Heap, Army Serial No. 
13,032,334, deceased, late aviation cadet, class 41-5, Air Corps, United 
States Army, for $450 representing an amount equal to the pay of 
the deceased for 6 months under the act of December 17, 1919, 41 
Stat. 367, as amended, 10 U. S. Code 903. 

Aviation cadets are enlisted men of the Army. 10 U. S. Code 
297. The act of December 17, 1919, so far as here material, as 
codified in 10 U. S. Code 903, is as follows: 

Hereafter, immediately upon official notification of the death from wounds 
or disease, not the result of his own misconduct, of any officer or enlisted man 
on the active list of the Regular Army or on the retired list when on active 
duty, the Chief of Finance of the Army shall cause to be paid to the widow, 
and if there be no widow to the child or children, and if there be no widow or 
child to any other dependent relative of such officer or enlisted man previously 
designated by him, an amount equal to six months’ pay at the rate received 
by such officer or enlisted man at the date of his death. The Secretary of 
War shall establish regulations requiring each officer and enlisted man having 
no wife or child to designate the proper dependent relative to whom this 
amount shall be paid in case of his death. Said amount shall be paid from 
funds appropriated for the pay of the Army: * * * And provided further, 
That none of the funds appropriated for the purposes of this section shall be used 
for the payment of such six months’ pay to any married child or unmarried child 
over twenty-one years of age of a deceased officer or enlisted man who is not 
actually a dependent.of such deceased officer or enlisted man. * * * 

The payee of the voucher submitted has shown that his occupation 
is divisional superintendent; that his income from all sources is $375 
per month; that the deceased did not contribute anything to him 
during his lifetime and that there are no other facts tending to show 


his dependency on the deceased. 
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In 4 Comp. Gen. 554, in a decision to the Secretary of the Navy, 
December 22, 1924, a former Comptroller General construed a Navy 
act practically identical with the Army statute above quoted (except 
as to the last proviso as to married children and the requirement of 
actual dependency of unmarried children over 21) as requiring a 
showing of dependency of the designated relative in some degree on 
the deceased to authorize payment. 

The act in question was not the first provision made for payment 
upon the death of an officer or enlisted man of the Army. It was 
preceded by the act of May 11, 1908, 35 Stat. 108, as follows: 


That hereafter immediately upon official notification of the death from wounds 
or disease contracted in line of duty of any officer or enlisted man on the 
active list of the Army, the Paymaster-General of the Army shall cause to be 
paid to the widow of such officer or enlisted man, or to any other person 
previously designated. by him, an amount equal to six months’ pay at the rate 
received by such officer or enlisted man at the date of his death, less seventy- 
five dollars in the case of an officer and thirty-five dollars in the case of an 
enlisted man. From the amount thus reserved the Quartermaster’s Depart- 
ment shall be reimbursed for expenses of interment, and the residue, if any, of 
the amount reserved shall be paid subsequently to the designated person. The 
Secretary of War shall establish regulations requiring each officer and enlisted 
man to designate the proper person to whom this amount shall be paid in 
case of his death, and said amount shall be paid to that person from funds 
appropriated for the pay of the Army. 

Identical provision was made for the Navy and Marine Corps in 
the act of May 13, 1908, 35 Stat. 128. By the act of March 3, 1909, 
35 Stat. 735, the Army act was amended by striking out the words 
“contracted in line of duty” and inserting in lieu thereof the words 
“not the result of his own disconduct.” The Navy act was amended 
by the act of August 22, 1912, 37 Stat. 329, to read, so far as here ma- 
terial, substantially as does the act of December 17, 1919, first quoted 
above, that is, payment was authorized in the case of death “from 
wounds or disease not the result of his own misconduct * * * to 
be paid to the widow, and, if no widow, to the children, and, if there 
be no children, to any other dependent relative of such officer or 
enlisted man previously designated by him.” 

Both the Army and the Navy laws were repealed by section 312 of 
the act of October 6, 1917, 40 Stat. 408—the War Risk Insurance Act 
under which allotments, allowances, compensation, and insurance 
were provided for military and naval personnel during the World 
War commencing April 6, 1917. The laws were reenacted, with cer- 
tain limitations not here material, for the Army by the act of De- 
cember 17, 1919, 41 Stat. 367, and for the Navy and Marine Corps by 
the act of June 4, 1920, 41 Stat. 824, in both of which the language as 
to beneficiaries first adopted in 1912 was used. 

It will be noted that in the 1908 act the payment was authorized 
to be made to “the widow * * * or to any other person previously 
designated by him.” The accounting officers seem to have applied this 
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language literally, for example, in the case of Fox, 63 MS. Comp. Dee. 
346, October 24, 1912, Oiler Fox had designated his mother. He sub- 
sequently married but had not changed his designation at the time 
of his death and it was held: 

* * * that the person so designated is the one to whom the six months’ gratu- 
ity pay is properly payable, and such being the case the claim of the widow for 
such gratuity pay must be disallowed. 

In that decision there was cited 18 Comp. Dec. 277, in which it was 
held that the rule applicable to wills should be applied to designations 
made under this statute. In 20 Comp. Dec. 146, a woman with whom 
the man was living was designated and it was held she could take to 
the exclusion of the widow of the man. It is probable that these 
holdings of the accounting officers made it desirable to restrict the 
beneficiaries of this payment to persons related to the man and who 
might suffer deprivation of aid, actual or potential, in case of his 
death. The 1912 act and the acts now in effect give the widow an 
absolute right without designation to the exclusion of all others; if 
there be no widow such right is given to the child or children te 
the exclusion of all others; and if there be neither widow nor child 
then to “any other dependent relative * * * previously designated.” 
Under the 1908 act no showing of dependency was required, the mere 
designation of a person—any person—secured payment irrespective 
of any question of relationship. Although the provision was in the 
nature of insurance on the life of the officer or enlisted man, payments 
were not restricted to persons having an insurable interest, and it is 
probable this was the objection to the 1908 provision and was the rea- 
son for the change of language first made in 1912. It is understood 
that representations were made in 1919, to secure reenactment of the 
provision, that officers had been led to rely upon it as a provision of 
insurance made for their families and that advancing age had greatly 
increased the cost of securing an equivalent amount of insurance. In 
construing the act of August 22, 1912, in decision of January 3, 1913, 
to the Secretary of the Navy, 64 MS. Comp. Dec. 11, the Comptroller 
of the Treasury said: 

The act in question makes provision for the widow and children, or other 
dependent relatives of a deceased officer or enlisted man at a time when by his 
death they are deprived of his support. It is surely a beneficial statute and in 
accordance with the rule laid down by the courts it should receive a liberal 
construction. 

I can understand, as the Paymaster General suggests, that there may be diffi- 
culty in determining in some cases whether one designated as a dependent 
relative is such within the meaning of the provision. In other words, how 
much dependency is required to entitle a relative to receive the benefit. It 
cannot be limited to one wholly dependent or the law would so state. Then to 
what extent dependent? It is not clear, but a liberal construction must be given. 

It is very proper to establish rules as to the evidence to be required. It may 
however be found in some cases that the best evidence obtainable will be sufficient 


although not so full as that required under the rules or instructions. When the 
officer or man designates a dependent relative the fact that he or she is designated 
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as such should be given weight as none knows better the dependency of the rela- 
tive than the person making the designation. It is said in paragraph 3 (c) (4) 
that the existence of an allotment in favor of the designated dependent relative 
will be accepted as sufficient proof of dependency. I hardly think that so much 
weight should be given to the existence of an allotment as allotments may be 
made, and are made, for other purposes than the support of families and relatives 
(act of June 10, 1896, 29 Stat. 361). 

While that decision recognized that dependency in some degree was 
required, in effect it left the question of dependency to the officer or 
enlisted man “as none knows better the dependency of the relative 
than the person making the designation.” This was the interpreta- 
tion of the act of 1912 until it was repealed, and that interpretation 
continued from its reenactment (1919 in the case of the Army and 
1920 in the case of the Navy and Marine Corps) until the decision of 
December 22, 1924, when the then Comptroller General took the view 
that the principal requirement in connection with “any other depend- 
ent relative * * * previously designated” was that they be de- 
pendent at least in some degree on the deceased and that evidence of 
such dependency must be shown. 

It thus appears that the accounting officers have had, for practical 
purposes, two views of the requirement of the statute and the ques- 
tion has not been passed upon in any court of the United States. The 
Jarge number of cases now reaching this office in which the fact of 
dependency is the only question involved justifies a reexamination of 
the question since there has been no uniform interpretation and the 
matter has not reached the courts. 

The history of the legislation shows plainly the later statutes were 
intended to restrict the persons, other than wife or child, to relatives; 
and that restriction was further qualified by requiring that they be 
dependent relatives. The acts of 1908 did not require dependency on 
the deceased of “any other person previously designated” and the 
question necessarily arises whether this qualifying description of the 
relatives was intended to require a showing of actual dependency in 
some degree, or whether, like the provision for widow or child, it was 
designed to restrict payments to those who by their near relationship 
to the deceased would be considered potentially dependent, at least for 
the purpose of being named as beneficiary in an insurance policy on the 
life of the deceased. The payment provided for in the statute here in- 
volved is to be made to the widow or child without designation and 
without any showing other than the relationship; it had been payable 
prior to the Navy Act of 1912 and prior to October 6, 1917, in the Army 
to “any other person previously designated” without any showing of 
dependency, indeed without any showing of relationship or insurable 
interest under the interpretation of the accounting officers of the 1908 
acts. In keeping with the purpose of the legislation is it reasonable to 
presume that the intent was to require the “dependent relative * * * 
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previously designated,” including fathers, mothers, brothers, and sis- 
ters, to be actually dependent in some degree? A view more consistent 
with the purpose of the act and with its provision for widow or child 
is that the qualification was to restrict the class of dependents and to 
limit its generality as theretofore authorized by the accounting officers. 
The amount is payable, as is life insurance, on the death of the officer 
or enlisted man under the conditions fixed in the statute; and to limit 
payments to near relatives previously designated who have an insur- 
able interest in the life of the deceased would necessarily include only 
near relatives potentially, but not necessarily actually, dependent. It 
may be observed, also, that in practically all cases where such pro- 
cedure is possible, the body of the deceased is returned usually to the 
designated dependent relative. Costs are incurred in that connection 
by the relative and frequently other expenses are incurred in connection 
with the death of the person in the service by such relative. Where 
the deceased is in the lower enlisted grades such costs and expenditures 
frequently exceed the amount that is payable under the statute and yet 
if not actually dependent—even in some degree—as in the present case, 
the relative must bear such cost and expenses without the payment of 
the insurance benefit clearly intended to be paid by the United States 
“to any other dependent relative * * * previously designated.” 

There having been a lack of uniformity in the interpretation of the 
statute by the accounting officers and there having been no judicial in- 
terpretation of the statute in this respect, I conclude that limiting the 
payment “to any other dependent relative * * * previously des- 
ignated” who has an insurable interest in the life of the deceased will 
more fully give effect to the intent, as well as the purpose and object, 
of the statute than to require a showing of actual dependency, even to 
a limited degree, of any relative previously designated. 

As to what relatives would have an insurable interest in the life 
of the deceased, I believe all courts recognize that the mother, father, 
brother, or sister of a person have an insurable interest in the life 
of the son, brother, or sister by reason of the relationship alone. 
Crosswell v. Conn. Indem. Assn. 51 §. C. 103; 26 S. E. 200; Wilton 
v. V. ¥. L. Ins. Co. 34 Tex. Civ. Ap. 156, 158; 78 S. W. 403, cited 
and quoted 87 C. J. 392. See, also, as to brothers and sisters Aetna 
Life Ins. Co. v. France, 94 U. S. 561. The Supreme Court of the 
United States in the case of Warnock y. Davis, 104 U. S. 775, at page 
779, used the following language: 


It is not easy to define with precision what will in all cases constitute an 
insurable interest, so as to take the contract out of the class of wager 
Policies. It may be stated generally, however, to be such an interest, arising 
from the relations of the party obtaining the insurance, either as creditor of or 
surety for the assured, or from the ties of blood or marriage to him, as will 
justify a reasonable expectation of advantage or benefit from the continuance 
of his life. It is not necessary that the expectation of advantage or benefit 
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should be always capable of pecuniary estimation; for a parent has an insur- 
able interest in the life of his child, and a child in the life of his parent, a 
husband in the life of his wife, and a wife in the life of her husband. The 
natural affection in cases of this kind is considered as more powerful—as 
operating more efficaciously—to protect the life of the insured than any other 
consideration. But in all cases there must be a reasonable ground, founded 
upon the relations of the parties to each other, either pecuniary or of blood 
or affinity, to expect some benefit or advantage from the continuance of the 
life of the assured. Otherwise the contract is a mere wager, by which the 
party taking the policy is directly interested in the early death of the assured. 
Such policies have a tendency to create a desire for the event, They are, 
therefore, independently of any statute on the subject, condemned, as being 
against public policy. 


It is needless to say that creditors or others not related are not 
within the statute here considered. 

As to more distant relatives, under the decisions of the courts evi- 
dence is necessary to show an insurable interest in the life of the 
deceased ; and more evidence than heretofore has been deemed neces- 
sary for the payment of the gratuity in such cases will be required. 

The father in this case being a “dependent relative * * * pre- 
viously designated” by the deceased, Harold V. Heap, as indicated 
above payment may be made on the voucher herewith returned if 
otherwise correct. 


(B-27567) 


APPLICABILITY OF GOVERNMENTAL IMMUNITIES TO THE GOVERN- 
MENT’S COMMERCIAL ACTIVITIES 


Even though the activities of the Federal Surplus Commodities Corporation in 
connection with procuring, transporting and distributing emergency sup- 
plies for.the territories and possessions of the United States in accordance 
with the act of December 23, 1941, may partake of the nature of a private 
business in that the cost of the supplies and incidental expenses are 
passed on to consumers, such activities are governmental and, hence, are 
within the scope of the exemptive provisions of section 89 of the Organic 
Act of Hawaii reserving to the United States the right to use without 
charge the wharves and landings operated by the government of the Terri- 
tory of Hawaii. 


nea General Warren to C. F. McKenzie, Federal Surplus Commodities 
rporation, July 30, 1942: 


I have your letter of July 22, 1942, as follows: 


There has been received in the Hawaiian office of the Federal Surplus Com- 
modities Corporation a bill for collection in the amount of $407.00, representing 
toll charges at the rate of 40¢ per ton on 20,000 bags of rice shipped on Govern- 
ment Bill of Lading No. A-2 699240. The bill and a copy of the Bill of Lading 
are attached, together with a signed copy of a letter dated April 4, 1942, ad- 
dressed to Mr. A. W. MacDonald, Hawaiian Representative, Federal Surplus Com- 
modities Corporation, from Mr. D. F. Balch, Chairman of the Board of Harbor 
Commissioners. 

At an-informal conference held in the office of the Federal Surplus Commod- 
ities Corporation in Honolulu, T. H., the Board Representatives discussed the 
question as to whether or not the bill could be paid, notwithstanding the provi- 
sions of Section 89, Revised Laws of Hawaii, 1985, quoted below: 

“Sec. 89. Revenues from wharves.—That until further provision is made by 
Congress the wharves and landings constructed or controlled by the Republic 
of Hawaii or any seacoast, bay, roadstead, or harbor shall remain under the 
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control of the government of the Territory of Hawaii, which shall receive and 
enjoy all revenue derived therefrom, on condition that said property shall be 
kept in good condition for the use and convenience of commerce, but no tolls or 
charges shall be made by the government of the Territory of Hawaii for the 
use of any such property by the United States, or by any vessel of war, tug, rev- 
enue cutter, or other boat or transport in the service of the United States 
(48 U. S. C. A. 510).” 

At the time the Board Representatives were advised that in the opinion of 
the authorized certifying officer, the bill could not be paid, as the commodity 
against which the charge was made was the property of the United States. 

As noted in the attached letter, it was the contention of the Board of Harbor 
Commissioners that the Federal Surplus Commodities Corporation was engaged 
in a commercial business where the cost of the products and incidental expenses 
were passed on to the consumer. The statement is only partially correct as at all 
times the Corporation carries inventories to the extent of several millions of 
dollars which may not ultimately be disposed of to the consumer on a commercial 
basis. 

The program in the Territory of Hawaii is operated under the provisions of 
Public Law 371, 77th Congress. Purchases are made in the Continental United 
States and commodities are shipped to the Territory on a C. I. F. basis. All 
charges accruing against commodities after arrival in the Territory are added to 
the C. I. F. costs and these costs fix the basis for the sales price to the pur- 
chaser who in turn sells the commodities to the civilian population. 

The above-cited law provides among other things: 

“Proceeds from such sales and other receipts from operations thereunder shall 
be deposited to the credit of this appropriation when payment is received.” 

It will be noted in the last paragraph of the letter referred to above that the 
Board of Harbor Commissioners requested that the claim be forwarded “to the 
proper authorities in Washington for an opinion as to the justness of this claim.” 

For your information, the piers in the Territory of Hawaii are operated by 
three agencies; namely, the Board of Harbor Commissioners, The Inter-Island 
Steamship Company and the Oahu Land and Railroad Company. All of these 
agencies levy a toll charge of 40¢ per ton on all commodities received on their 
respective piers and, with the exception of the piers operated by the Board of 
Harbor Commissioners, toll charges are paid by Governmental agencies on com- 
modities received at the piers. 

Since the Board of Harbor Commissioners has requested that the claim be pre- 
sented to the proper authorities and since, under the provision of Public Law 
389, 77th Congress, a certifying officer is entitled to an advance opinion with re- 
spect to the legality of the payment, the claim is presented to your office for 
decision. 

The Federal Surplus Commodities Corporation has made and will be making 
similar shipments to territorial piers for the duration of the war and therefore 
it is requested that an early decision be rendered with respect to the attached 
claim. 

Since the writer is temporarily on duty in Washington, D. C., it will be appre 
ciated if your decision is forwarded to him in care of D. J. Harrill, Chief, Audit 
Division, Agricultural Marketing Administration, 1014 Fifth Street NW., Wash- 
ington, D. C. 


Public Law 371, 77th Congress (Act of December 23, 1941), 55 
Stat. 855, 856, to which you refer, provides, in pertinent part, as 
follows: 


Emergency supplies for the Territories and possessions: For all necessary 
expenses to enable the Secretary of Agriculture to procure, transport, and distrib- 
ute agricultural and other commodities and supplies to meet the emergent require- 
ments of the civilian population of the Territories and possessions of the United 
States, including purchasing, exchanging, processing, distributing, disposing of, 
transporting, storing, handling and inspection, commissions, and insurance exclu- 
sive of marine risks, without regard to the provisions of other law covering the 
expenditures of public funds; and for administrative expenses incident thereto not 
exceeding in any fiscal year 3 per centum of the aggregate amount expended under 
authority hereof in such fiscal year, including purchase, maintenance, and repair 
of horse-drawn and motor-propelled passenger-carrying vehicles, printing and 
binding, personal services and rents in the District of Columbia and elsewhere; 
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$35,000,000: Provided, That $10,000,000 of this appropriation shall be used imme- 
diately to replace an equal amount allocated for this purpose from the emer- 
gency fund for the President by letter of allocation numbered 42-40, dated Decem- 
ber 15, 1941: Provided further, That materials and supplies procured under 
authority hereof may be disposed of by sale without regard to the provisions 
of other law, or by other means, and the proceeds from such sales and any other 
receipts from operations hereunder shall be deposited to the credit of this appre- 
priation when payment is received, and such appropriation including such deposits 
shall remain available for expenditure for the purposes hereof until six months 
have elapsed after the termination of the unlimited national emergency declared 
by the President on May 27, 1941. 


The provisions of the Revised Laws of Hawaii quoted by you are 
embraced in section 89 of the Organic Law of Hawaii enacted by the 
Congress on April 30, 1900, 31 Stat. 141, 159, and it is apparent from 
a reading of said provisions that it was the intent of the Congress to 
reserve to the various agencies of the Federal Government the right to 
make such use of the wharves or other landings operated by the Govern- 
ment of the Territory of Hawaii as should be necessary in connection 
with the performance’ of their respective governmental functions, 
without the payment of any toll or other charge therefor. 

However, it appears that although no attempt ordinarily is made by 
the Board of Harbor Commissioners of the Territory of Hawaii to levy 
any tolls on commodities received by agencies of the Federal Govern- 
ment at piers operated by the Board, it is the contention of the Board, 
as set forth in the letter dated April 4, 1942, addressed to Mr. A. W. 
MacDonald, Hawaiian Representative, Federal Surplus Commodities 
Corporation from Mr. D. F. Balch, Chairman of the Board of Harbor 
Commissioners, a copy of which was forwarded by you, “that in a case 
where the Federal Government, you might say, engages in commercial 
business, as in this instance where the cost of the product and all inci- 
dental expenses are passed on to the consumer, that section 89 of the 
Organic Act should not apply and that the Federal Government should 
pay wharfage and tolls the same as if a private importer brought in the 
goods.” In other words, the contention of the Board is that the exemp- 
tive provisions of section 89 of the Organic Act are not for application 
where use is made of the piers by an agency of the Federal Government 
in connection with the discharge of functions which partake of the 
nature of a private business. 

But such a contention completely disregards the well established 
principle that since the Federal Government is one of delegated powers 
any constitutional exercise of such powers must be considered as gov- 
ernmental. The language used by the Supreme Court of the United 
States in its opinion in the case of Federal Land Bank of Saint Paul v. 
Bismarck Lumber Company, et al., 314 U. S. 95, 102, seems especially 
appropriate in this connection. In that case, the Court in holding 
that the Congress constitutionally could immunize from state taxation 
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activities in furtherance of the lending functions of Federal land banks, 
said: 

The argument that the lending functions of the federal land banks are pro- 
prietary rather than governmental misconceives the nature of the federal govern- 
ment with respect to every function which it performs. The federal government 
is one of delegated powers, and from that it necessarily follows that any con- 
stitutional exercise of its delegated powers is governmental. Graves v. New 
York ew rel. O'Keefe, 306 U. S. 466, 477. It also follows that, when Congress 
constitutionally creates a corporation through which the federal government law- 
fully acts, the activities of such corporation are governmental. Pittman v. Home 


Owners’ Loan Corp., 308 U. S. 21, 32; Graves v. New York ez rel. O’ Keefe, supra, 
477. 


There, of course, can be no question as to the constitutionality of the 
above-quoted provisions of Public Law 371, 77th Congress, under which 
commodities such as here involved are received and distributed in 
Hawaii by the Federal Surplus Commodities Corporation. Nor can 
there be any doubt as to the constitutionality of the existence of that 
corporation as an agency of the United States. See Act of June 28, 
1937, 50 Stat. 323; Act of February 16, 1938, 52 Stat. 38. Public Law 
634, 77th Congress, approved June 27, 1942, continues the Federal 
Surplus Commodities Corporation “as an agency of the United States,” 
until June 30, 1945. 

Hence, in view of the foregoing it is apparent that when the facts 
in the instant case are viewed in the light of the above stated principle 
of law the conclusion is required that the activities of the Federal Sur- 
plus Commodities Corporation in connection with the shipment of 
rice here involved were governmental; and, such being the case the 
Board of Harbor Commissioners is prohibited by the provisions of 
section 89 of the Organic Act of Hawaii from levying any toll or 
other charge on such commodity. 

Accordingly, you are not authorized to certify the instant bill for 
payment. 

The papers are returned herewith. 


(B-27612) 


SATURDAY HALF-HOLIDAYS—PER DIEM EMPLOYEES 


An employee who is authorized and required to be employed and paid on a per 
diem, as distinguished from an hourly, basis and who works 4 hours or more 
on Saturday is entitled under the Saturday half-holiday law of March 3, 
1981, to a full day’s compensation at the per diem rate fixed in his appoint- 
ment or contract of employment, regardless of the tenure of his employment 
and even though he works only for short periods or intermittently. 


Comptroller General Warren to the Liaison Officer for Emergency Management, 
Executive Office of the President, July 30, 1942: 


I have your letter of July 22, 1942, reference FI-20, as follows: 


The constituent agencies of the Office for Emergency Management have ap- 
pointed consultants on a per diem when actually employed basis to assist the 
respective agencies in various specialized fields. The continuity of their services 
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is somewhat varied, depending largely upon the immediate requirements of the 
respective agencies. A majority of these appointees is employed intermittently, 
working, when on duty, sometimes as many as 21 hours per day but receiving 
compensation on a per diem basis, in no case in excess of the prescribed working 
hours. 

These employees may be required to work continuously every day for one 
month or more and then work intermittently for a considerable time thereafter. 
On the other hand the nature of their work may require them to work alternately, 
intermittently and continuously. These consultants in the past have been af- 
forded, for services rendered on Saturdays, the benefits of the Saturday Half 
Holiday Act of March 3, 1931, 46 Stat. 1482. This Act provides in part: 


“That*on and after the effective date of this Act, four hours, exclusive of 
time for luncheon, shall constitute a day’s work on Saturdays throughout the 
year, with pay or earnings for the day the same as on other-days when full time 
is worked, for all civil employees of the Federal Government and the District of 
Columbia, exclusive of employees of the Postal Service, employees of the Panama 
Canal on the Isthmus, and employees of the Interior Department in the field, 
whether on the hourly, per diem, per annum, piecework, or other basis.” 


This statute is clear, specific, and unambiguous. It enumerates all classes 
of persons who were intended to be excluded from the benefits of the Act and 
provides in addition thereto that all other civil employees of the Federal Govern- 
ment are to be affected thereby. 

The consultants appointed by the constituent agencies of the Office for Emer- 
gency Management are obviously “civil employees of the Federal Government,” 
within the purview of this Act. Therefore, unless they come within the cate- 
gories of those employees specifically excepted from the benefits of this Act, it 
should necessarily follow that they are to be afforded the benefits of the Satur- 
day Half Holiday Law. 

It is a well-accepted rule of construction that where a statute specifically ex- 
cludes certain classes of persons from its benefits, all others under the doctrine of 
“inclusion and exclusion” are presumed to have been intended to be included. The 
three classes of employees specifically excluded by the terms of the statutes are 
(1) employees of the Postal Service (2) employees of the Panama Canal on 
the Isthmus (3) employees of the Department of Interior in the field, whether 
on the hourly, per diem, piecework, or other basis. Since the consultants of the 
Office for Emergency Management employed on a per diem w. a. e. basis are not 
among the three classes of employees enumerated in the statute as those which 
are to be excepted from its benefits, there appears to be no basis for construing 
that these employees are not to be afforded the benefits of this statute. 

This office is cognizant of the several decisions rendered by a former Comp- 
troller General holding that employees for whom no regular hours of work are 
fixed, whose employment is part time or intermittent, and who are paid by the 
hour for the time actually worked, are not entitled to the benefits of the Act 
of March 8, 1931, 46 Stat. 1482, granting Saturday half holidays to certain Govern- 
ment employees, notwithstanding that some of these employees may at times 
work continuously for a week or more. See 10 ©. G. 518, 14 C. G. 697, and 15 
C. G. 800. 

The consultants employed by the Office for Emergency Management, although 
their employment may be intermittent, are not paid by the hour for the time 
actually worked, but are compensated on a per diem basis based upon a pro- 
portional part of a day, reduced to hours when less than the prescribed hours 
have been worked. Furthermore, this office finds nothing in the phraseology of 
this statute which sets forth as a condition precedent to the payment for eight 
hours salary on Saturday the requirement that the employment must be con- 
tinuous. In addition thereto, it is evident that what constitutes continuous em- 
ployment and at what stage is the determination to be made that the employ- 
ment is or is not continuous is a matter which is not susceptible of any set 
standard. 

In view of the foregoing, we would appreciate your advising us whether your 
office will be required to object to the payment of salary to consultants appointed 
by the constituent agencies of the Office for Emergency Management on a per diem 
wage basis who work intermittently and when they are afforded the benefits of 
the Saturday Half Holiday Act. 
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In the decision of March 18, 1935, 14 Comp. Gen. 697, wherein was 
considered the case of an architectural consultant who was appointed 
and paid at the rate of $25 per diem while actually employed, it was 
held as follows (quoting from the syllabus) : 

An employee whose compensation is authorized by law to be paid on a per 
diem basis, engaged full time for an indefinite period, is entitled to a day’s com- 
pensation for four hours work on Saturday under the Saturday Half Holiday 
law of March 3, 1931, 46 Stat. 1482, which statutory right may not be defeated 
by a provision in the appointment that compensation will be payable only “when 
actually employed.” 10 Comp. Gen. 464; id. 496; id. 518; distinguished. 

While the facts in that case show that the consultant performed 
continuous service for an indefinite period of time, the same rule must 
be and is applicable to consultants who are authorized to be employed 
and paid on a per diem basis, as distinguished from an hourly basis, 
even though they may work only for short periods or intermittently. 
Unquestionably, the Saturday half-holiday law, quoted in your letter 
provides that “four hours, exclusive of time for luncheon, shall con- 
stitute a day’s work on Saturdays throughout the year.” Hence, if an 
employee is authorized and required to be employed and paid on a 
per diem basis, as distinguished from an hourly basis, and he works 
on Saturday 4 hours or more, he is entitled to a full day’s compensation 
for Saturday at the rate of per diem fixed in his appointment or con- 
tract of employment regardless of the tenure of his employment and 
even though he works only for short periods or intermittently. I 


know of no decision of this office which holds to the contrary. Com- 
pare 10 Comp. Gen. 497. 

The question presented in the concluding paragraph of your letter 
is answered in the negative. 


(B-26605) 


CONTRACTS—COST-PLUS—EVIDENCE IN SUPPORT OF PAYMENTS— 


LUMP-SUM SUBCONTRACTS INVOLVING LABOR-COST “ESCALATOR” 
CLAUSES 


The evidence to be submitted in support of payments to prime cost-plus-a-fixed-fee 
contractors on account of payments made by them under lump-sum subcon- 
tracts involving “escalator” clauses providing for base price adjustments on 
account of variant labor costs must include subcontractor’s original paid 
invoice and a notarized statement by him showing substantially (a) number 
of hours for week of employees engaged on work; (b) aggregate of wages 
paid such employees for week; (c) weighted weekly base wage rate averages 
based on wages paid from date of commencement of work; (d) revised 
average hourly base wage rate computed from a, b, and c; and (e) a 
statement showing computation and amount of increase or decrease due to 
changes in labor costs. 


Comptroller General Warren to the Secretary of War, July 31, 1942: 
Reference is made to your letter of June 5, 1942, as follows: 


Pursuant to authority contained in the Act of July 31, 1894 (28 Stat. 208) and 
to the invitation contained in the last paragraph of your decision, B-14020, dated 
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January 2, 1941, to submit alternative suggestions on the presentation of evidence 
where it is impractical to furnish some of the data required in support of vouchers 
covering payments, the following matter is presented for your consideration in 
connection with prime contracts entered into under the provisions of Public 
Resolution No. 703, 76th Congress, approved July 2, 1940, and similar Acts. 

At the start of the war production program, and constituting the first of four 
waves of contractual activity, prime contracts were entered into by the Ordnance 
Department for the purpose of increasing the small arms production capacity of 
the nation. The parties, with whom this wave of contracts were made, on a 
cost-plus-a-fixed-fee basis, are the Remington Arms Company, the Federal Car- 
tridge Corporation, the Western Cartridge Company, and the United States 
Rubber Company. It might be well to state that during the negotiations of 
these and other prime contracts, there was discussed the necessity of the prime 
contractor using capable subcontractors if there were any available for the 
required work. These subcontractors were to be given full responsibility for 
producing machines, tools, jigs, dies, and the like, used in small arms manu- 
facture, and in line with this policy, such subcontracts were authorized. 

This Office later learned that manufacturers of the machines, machine tools, 
jigs, and dies, used in the small-arms production refused to enter into fixed price 
subcontracts with prime contractors giving as a reason for such refusal the 
abnormal changes in the prices of labor and material due to the unsettled state 
of the market, with the resulting inability on their part of ascertaining 
manufacturing costs. 

To meet this condition, the prime contractors were advised that they might 
enter into subcontracts wherein a base price was established for the machine 
and/or parts and providing by escalator clause for an increase or decrease of 
the base price, depending on the variance of some cost factor, usually wages. 
Subcontractors were also advised that they might utilize this procedure with 
sub-subcontractors. 

As a result, we have the situation existing, wherein the prime contractor, 
operating on a cost-plus-a-fixed-fee basis, has made subcontracts utilizing “the 
base price and escalator clause” feature, and in turn these subcontractors have 
made “base price and escalator clause” sub-subcontracts. The one case here 
presented arises out of this situation, with the problems of the one prime con- 
tractor used illustrating those common to all. 

The Remington Arms Company, Inc., in Contracts Nos. W-ORD-484, dated 
November 20, 1940; W-ORD-495, dated December 10, 1940; and W-ORD-573, 
dated July 30, 1941, agreed to furnish management service and procure all 
equipment for small arms plants at Kansas City, Missouri; Denver, Colorado; 
and Salt Lake City, Utah. In carrying out the equipment procuring phase of 
these contracts Remington made subcontracts with The Waterbury Farrel 
Foundry & Machine Company, so that the equipping program could go about 
as expeditiously as possible. In turn the latter subcontractor had under numer- 
ous purchase orders contracted with approximately eight firms for machines 
and component parts thereof. Federal Cartridge Corporation, Western Cartridge 
Company, and United States Rubber Company, with plants at Minneapolis, 
Minnesota; St. Louis, Missouri, and Des Moines, Iowa, and others, as prime 
contractors, followed a like course. 

Some of the subcontracts and purchase orders, due to insistence on the part 
of the vendor subcontractors, contained an “escalator clause” using the average 
hourly wage differential as the factor for increasing or decreasing the contract 
base prices, which prices were established on the basis of present costs which 
are determined by an average hourly base wage rate at point of manufacture 
at time order was entered into and included in the order. A typical escalation 
clause is set forth below: 

“Bscalator Clause.—The prices shown in this order are based upon present 
costs which are determined by an average hourly base wage rate of 74 cents per 
tour at point of manufacture. The portion of the contract prices shown in this 
order representing all items of labor is fixed for the purpose of this escalator 
clause at 7914 percent. 

“Should the average hourly base wage rate of the shop engaged in the manu- 
facture of equipment on this order be increased or decreased on any one machine 
or group of machines during the period from date of order to date of completion, 
the change shall be for the account of the buyer and shall affect the portion 
of the prices named herein representing labor to the same extent as the average 
of this rate may be affected during the progress of the work. 
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“The average hourly base wage rate is to be determined by dividing the total 
number of wage roll hours into total hourly wage roll and certified copies of 
pay rolls may be requested by us for use in determining this rate. 

“The percentage of change as determined by labor cost will apply to the 
portion of the contract price representing all items of labor and no additional 
charge is to be considered for any variation in material prices. 

“Any increase in price on machines delivered on this order arising out of 
the operation of this clause shall be limited to 10 percent of the quoted price 
unless negotiated with the buyer and an alteration of this order is received 
directing you to proceed.” 

As machines or parts were completed and delivered to the prime contractor’s 
small arms defense plants, the agreed base price plus or minus the escalation 
was paid to the subcontractors out of the prime contractor’s revolving fund. 
The latter, to keep the fund solvent, immediately sought reimbursement from 
the Government, presenting as supporting data only the paid invoice of the 
subcontr* ctor, and it was at this point that the question arose as to what other 
supporting data would be considered sufficient to support the reimbursement 
vouchers which included price increases due to escalation. 

That the problem is no small one may be better appreciated if it is borne in 
mind that the Remington case used above is merely illustrative, and that many 
other than the eight sub-subcontractors in case are engaged in making and 
shipping machines and parts to six small arms defense plants of the four prime 
contractors located in different sections of the country; that they seek payment 
as soon as possible from the prime contractor, who, unless he gets expeditious 
reimbursement from the Government cannot meet his subcontractual obligations. 
There should be considered too, the fact that the problem is not confined solely 
to the above mentioned plants since there are already three additional waves 
of contract activity under way or contemplated, to further increase this small 
arms production program, thus making the securing of supporting data where 
there has been escalation an extremely complex problem. 

A procedure similar to that stated in B-14830, dated February 25, 1941 (Bald- 
win Locomotive Works) of having reimbursement vouchers of the prime con- 
tractor supported by a certified schedule of disbursement of wages, along with 
a certificate to the effect that a detailed audit at the plant of the supplying 
vendor has been made and that the increase or decrease from the base price 
due to escalation has been verified, executed by the Field Auditor of the par- 
ticular prime contractor’s plant to which the machine or part was sent, has been 
considered but does not appear feasible in the class of case here involved since 
the delay incident to, and difficulties attendant upon, conducting a detailed audit 
in each one of the supplier’s plants would appear to be so great as to obviate 
any benefit which reasonably could be expected through such a procedure. 
In other words, as many visits would be required of such Government representa- 
tives as there are suppliers, multiplied by the number of deliveries and billings 
to the plants of the contractors (a minimum of 48 if, and this is not the case, 
there were just one delivery and billing to each plant). Considering the time 
and incumbent expense of such visits, it seems clear that such procedure would 
be burdensome, costly and impracticable. 

It is proposed, subject to your approval, as an alternative procedure which 
would permit a more expeditious reimbursement to the prime contractor of the 
amounts involved, to support the voucher on which the prime contractor seeks 
reimbursement with the following: 

1. Supplying subcontractor’s original paid invoice giving basic unit price and 
amount covering increase or decrease due to escalation, 

2. A notarized and certified statement giving— 

(a) The revised average hourly base wage included in the order, 

(b) The weekly changes in base wage rates from date of issuance of order to 
date of shipment of machine or component part, 

(c) The amount of increase or decrease due to escalation and the computation 
thereof. 

It is understood, of course, that the above certificate is not to be in lieu of, 
or to dispense with, either the certification on the voucher required to be made 
by the contracting officer, or his authorized representative, or any approval or 
ratification required by the prime contract. Illustrative copies of the above 
data as prepared by supplying subcontractor, Waterbury Farrel Foundry & 
Machine Company, along with copy of escalator clause, wage roll of November 
23, 1940, and summary thereof to show how average hourly wage base was 
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determined, as furnished to the prime contractor, Remington Arms Company, 
Inc., is submitted herewith. 

In the event that the above mentioned supporting data is not satisfactory it 
is requested that the minimum evidence desired under the circumstances be 
suggested. Inasmuch as this phase of the defense program is going forward 
rapidly, your prompt action on the matter would be greatly appreciated. 

The evidence to be furnished by subcontractors to a prime con- 
tractor under the cost-plus-a-fixed-fee system of contracting must be 
such as to enable the prime contractor to obtain reimbursement from 
the Government and it necessarily follows that the general require- 
ment with respect to the documents to be submitted by subcontractors 
in support of vouchers claiming reimbursement under such contracts, 
contemplates the furnishing of evidence of the same general nature 
and purport as that required to be furnished by the prime contractor 
in order to obtain reimbursement from the Government for its expen- 
ditures. See paragraph H of section VI of Manual of Instructions 
for the Administration of Contracts, War Department, Office of the 
Chief of Ordnance. 

While it appears from the illustrative case presented in your sub- 
mission that the prime contracts with the Remington Arms Com- 
pany, Inc., were entered into on a cost-plus-a-fixed-fee basis, you 
state that the said prime contractor entered into “subcontracts utiliz- 
ing ‘the base price and escalator clause’ feature, and in turn these 
subcontractors have made ‘base price and escalator clause’ sub- 
subcontracts.” In other words, while the prime contracts were 
entered into on a cost-plus-a-fixed-fee basis, subcontracts and sub- 
subcontracts were apparently awarded on a unit price or lump-sum 
basis, resulting in agreements each of which contains a so-called 
“escalator clause” which provides generally for the adjustment of the 
contract price, either up or down, when due to fluctuations in labor 
costs. Such agreements providing for an adjustment of material as 
well as labor costs, when entered into with the Government, have 
been held by this office to be unobjectionable where it is administra- 
tively determined to be necessary or desirable in the interests of the 
United States, the evident purpose of the adjustment provision in 
such contracts being to protect the Government in case of a decrease 
in the cost of labor or material and the contractor in the event of an 
increase in such cost. 20 Comp. Gen. 695; and 21 éd. 31. 

Accordingly, in view of the representations made by you, and hav- 
ing regard for the fact that subcontracts and sub-subcontracts awarded 
on a unit price or lump-sum basis are involved, evidence of the nature 
proposed by you will be acceptable in the audit of payments under 
these and similar contracts. However, in lieu of the certificate sug- 
gested in your submission, the supplier’s original paid invoice should 
be supported by a notarized statement certified to by a duly authorized 
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representative of the supplier giving substantially the following 
information : 

(a) The number of hours for the week of employees engaged in the 
work under each subcontract ; 

(b) The aggregate of the wages paid such employees for the week; 

(c) A statement of weighted weekly base wage rate averages based 
upon the wages paid employees engaged in the work under each sub- 
contract from date of commencement of work to date of completion 
of machine or component part; 

(d) The revised average hourly base wage rate computed from a, 
b, and ¢; 

(e) A statement showing the computation of the increase or decrease 
due to changes in labor costs and the amount of such increase or de- 
crease due to such changes. 


(B-27083) 


LOSS OR DAMAGE IN TRANSIT TO PERSONAL EFFECTS OF MILI- 
TARY PERSONNEL—HAND BAGGAGE IN CUSTODY OF OWNER, 
DISTINGUISHED 


Personal effects of an Army enlisted man which were turned over to the proper 
authorities for transportation under orders for permanent change of station 
which required the effects to be transported on the same military plane 
on which he was to be transported were not hand baggage in the custody of 
the man during such transportation but were the authorized change of sta- 
tion allowance for which payment of an otherwise proper claim under the 
act of March 4, 1921, on account of damage thereto or loss thereof while 
being so transported is authorized. 27 Comp. Dec. 469, distinguished. 


Assistant Comptroller General Elliott to Col. W. M. Dixon, United States Army, 
July 31, 1942: 


There has been received your letter of June 19, 1942, requesting deci- 
sion whether in view of the facts as determined by the Secretary of 
War payment is authorized on the voucher submitted therewith in 
favor of Private First Class William M. Edwards, Air Corps, United 
States Army, in the amount of $171.45, covering his claim under the act 
of March 4, 1921, 41 Stat. 14386. The facts as found by the board of of- 
ficers which met May 8, 1942, in the Office, Chief of Finance, and ap- 
proved by the Secretary of War, are stated as follows: 


That by paragraph 1, S. O. #256, Ft. Douglas, Utah, dated November 14, 1941, 
Pfc, William M. Edwards, Air Corps, 88th Reconnaissance Squadron, was re- 
lieved of assignment and duty at Ft. Douglas, Utah, and was ordered to the 
San Francisco Area, for permanent change of station and transfer to foreign 
service. 

On or about January 8, 1942, at about 8:30 p. m., Airplane LB-30, carrying 
Pfe. William M. Edwards, the crew and officers, crashed near Hanna, Wyoming, 
en route from Ft. Douglas, Utah, to San Francisco, California, while flying 
between Moline, Illinois, and Salt Lake City, Utah. Due to bad flying con- 
ditions, which caused the plane to lose power and the emergency equipment prov- 
ing of no value, the pilot ordered the crew to “bail out” with the result that the 
plane crashed and destroyed in the resulting fire, all the personal property, here- 
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inafter listed, belonging to Pfc. William M. Hdwards. The loss was not covered 
by insurance. 

The board further finds that the loss occurred incident to claimant’s travel 
under competent permanent change-of-station orders; that the property, the 
reimbursement for the loss of which is recommended herein, was required to 
be possessed and used by the claimant, or was reasonable, useful, necessary, and 
proper for the claimant to have in his possession in the public service in the line 
of duty, while in quarters, or in the field; that the damage occurred under the 
circumstances ascertained and determined as set forth above, without fault or 
negligence on the part of the claimant, and falls within the provisions of para- 
graph 3, of section 1 of the act of March 4, 1921, that some of the items can be 
replaced in kind from Government property on hand; and that the amount 
recommended for the reimbursement of the claimant for damage to each and 
every article represents the reasonable value of the property so lost as shown 
on attached list. 


The third condition of section 1 of the act of March 4, 1921, 41 
Stat. 1436, provides that: 


THIRD. When during travel under orders such private property, including the 
regulating allowance of baggage, transferred by a common carrier, or otherwise 
transported by the proper agent or agency of the United States Government, 
is lost, damaged, or destroyed; but replacement, recoupment, or commutation 
in these circumstances, where the property was or shall be transported by a 
common carrier, shall be limited to the extent of such loss, damage, or destruc- 
tion over and above the amount recoverable from said carrier. 


It was held in 27 Comp. Dec. 469, and the rule stated therein has 
been consistently followed, that “the regulation allowance of baggage” 
of officers and enlisted men, does not include hand baggage if lost or 
damaged while in the possession of the traveler being transferred in 
the military service. The regulation allowance of baggage, in its 
usual application, has reference to the baggage authorized to be 
packed, crated, and shipped by freight at public expense on tempo- 
rary and permanent change of station, in the weights and under the 
conditions prescribed in Army Regulations 30-960. However, in the 
case of enlisted men ordered to make a change of station, it is ordi- 
narily essential to move the personal effects with the man, and when 
he is required to turn them over to a Government agent or agency, 
or a common pool, to be transported, they are not strictly hand bag- 
gage, and if lost or damaged while thus not in the custody of the man, 
and if otherwise within the conditions of the statute, reimbursement 
is authorized. B-25924, May 22, 1942, involves a recent case where 
the personal effects of the soldier were turned over to the proper 
agent or agency of the United States for transportation and were lost 
while not in the personal custody of the traveler. 

Special Orders No. 256, cited, which directed the claimant to pro- 
veed by military aircraft as a passenger, prescribed under subpara- 
graph j that: 

Personal baggage to accompany personnel on this flight will be as prescribed 


by Commanding Officer, 7th Bombardment Group and Commanding Officer, Re- 
connaissance Squadron. 


This order required that the personal effects of the man be trans- 
ported on the same plane that transported the claimant. The articles 
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or weight prescribed by competent authority to be transported on 
the same plane with the man when stowed in the airplane was not 
during such transportation hand baggage, but was the authorized 
change of station allowance which had been turned over to the proper 
agent or agency of the United States for transportation, and the 
Secretary of War having determined the loss occurred during trans- 
portation, if otherwise correct, payment is authorized on the voucher 
returned herewith. 


(B-27317) 
GRATUITIES—SIX MONTHS’ DEATH—ARMY RESERVE NURSES 


Reserve nurses in the Army Nurse Corps who are called or ordered to active 
duty for extended military service in excess of 30 days are “nurses of the 
Regular Army” within the meaning of the act of March 8, 1928, which 
extends to “nurses of the Regular Army” the 6 months’ death gratuity 
benefits provided for dependents of officer and enlisted personnel of the 
Regular Army by the act of December 17, 1919. 


Assistant Comptroller General Elliott to Lt. Col. Carl Witcher, United States 
Army, July 31, 1942: 


By endorsement of July 9, 1942, there has been received your request 
of July 8, 1942, for decision as to whether you are authorized to 
pay a voucher in the amount of $420, submitted in favor of Mary 
C. Birchfield, mother and designated beneficiary of Annabelle Birch- 
field, deceased, No. N-734,279, late second lieutenant, Reserve nurse, 
Army Nurse Corps, as 6 months’ death gratuity in an amount equal to 
6 months’ pay at the rate of deceased’s pay at the date of her death. 

It appears from documents with your submission that Annabelle 
Birchfield, Reserve nurse, Army Nurse Corps, died at 1:45 p. m., 
August 6, 1941, the result of multiple injuries received in an auto- 
mobile accident, death being instantaneous. A copy of the basic re- 
port of the death of Lieutenant Birchfield is not with your submis- 
sion, but it was stated in a second endorsement of September 4, 1941, 
from the superintendent, Army Nurse Corps, to the Finance Office, 
Washington, D. C., referring to report of death, W. D., A. G. O. 
Form 52, in this case, that “Death was in the line of duty and not the 
result of the deceased’s own misconduct. Approved by a board of 
officers August 18, 1941.” 

It is stated that on W. D., A. G. O. Form No. 41, dated May 3, 
1941, the deceased named as beneficiary and nearest relative, her 
mother, Mrs. Oscar Birchfield, who signed the submitted voucher as 
Mrs. Mary C. Birchfield, it appearing that her husband had been 
dead about 14 years when the voucher was executed. You state that 
you are “in doubt as to whether the beneficiary of a Reserve nurse, 
Army Nurse Corps, is authorized to receive the six months’ gratuity 
pay * * *” 
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The act of December 17, 1919, 41 Stat. 367, provides: 


That hereafter, immediately upon official notification of the death from wounds 
or disease, not the result of his own misconduct, of any officer or enlisted man 
on the active list of the Regular Army or on the retired list when on active duty, 
the Quartermaster General of the Army shall cause to be paid to the widow. 
and if there be no widow to the child or children, and if there be no widow or 
child to any other dependent relative of such officer or enlisted man previously 
designated by him, an amount equal to six months’ pay at the rate received by 
such officer or enlisted man at the date of his death. The Secretary of War 
shall establish regulations requiring each officer and enlisted man having no 
wife or child to designate the proper dependent relative to whom this amount 
shall be paid in case of his death. Said amount shall be paid from funds 
appropriated for the pay of the Army. 

Sec. 2. That nothing in this act shall be construed as making the provisions 
of this act applicable to officers or enlisted men of any forces or troops of the 
Army of the United States other than those of the Regular Army, and nothing 
in this act shall be construed to apply in commissioned grades to any officers 
except those holding permanent or provisional appointments in the Regular 
Army. 


The act of March 8, 1928, 45 Stat. 249, is as follows: 

That the act of Congress approved December 17, 1919 (Forty-first Statutes ar 
Large, page 367), entitled “An act to provide for the payment of six months’ 
pay to the widow, children, or other designated dependent relative of any officer 
or enlisted man of the Regular Army whose death results from wounds or 
disease not the result: of his own misconduct,” shall apply to nurses of the 
Regular Army to the same extent and under the same conditions as to officers 
and enlisted men of the Regular Army. 

Reading these two statutes in collocation it is seen that upon the 
death of a nurse of the Regular Army on the active list of the Regular 
Army or on the retired list when on active duty, from wounds or 
disease not the result of her own misconduct, the acts authorize the 
payment to a properly denominated or previously designated de- 
pendent relative of an amount equal to 6 months’ pay of said nurse 
at the rate received by her at the time of her death. Your doubt 
apparently is as to whether Reserve nurses, when on active duty, 
are “nurses of the Regular Army,” within the meaning of the 6 
months’ gratuity statutes quoted above. 

United States Code, title 10, section 3, provides that “the Regular 
Army is the permanent military establishment, which is maintained 
both in peace and in war according to law.” Section 4 provides that 
the Regular Army of the United States shall consist of, inter alia, 
the Medical Department. Section 81 provides that the Medical De- 
partment shall consist of, inter alia, “the Army Nurse Corps as 
constituted by law.” Section 161 provides in pertinent part that: 

The Nurse Corps (female) of the Medical Department of the Army shall be 
known as the “Army Nurse Corps” and shall consist of one superintendent 
* * *: of as many chief nurses, nurses, and Reserve nurses as may from time to 
time be needed and prescribed or ordered by the Secretary of War, * * * all 
of whom shall be graduates of hospital-training schools and shall have passed 
such professional, moral, mental, and physical examinations as shall be pre- 
scribed by the Secretary of War. [Italics supplied.] 

Section 163 provides that rules and regulations prescribing the duties 
of the members of the Army Nurse Corps shall be prescribed by the 
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Surgeon General of the United States Army, subject to the approval 
of the Secretary of War. Section 782 of the same title prescribes that 
Reserve nurses when upon active duty will receive the same pay as 
nurses who have served in the corps for periods corresponding to the 
full period of their active service. The pay and allowances of mem- 
bers of the Army Nurse Corps are prescribed by United States Code, 
title 37, section 22. The above cited sections of title 10 of the code 
relative to the Army Nurse Corps are derived from the act of July 9, 
1918, 40 Stat. 879, as amended. That act included Reserve nurses, as 
well as nurses and chief nurses in the personnel of the Army Nurse 
Corps, other personnel provided for by the statute not being of con- 
cern here. Likewise, the act of February 2, 1901, 31 Stat. 748, 753, 
by which the Nurse Corps (female) was established, also provided 
that the corps should consist of a superintendent “and of as many chief 
nurses, nurses and Reserve nurses as may be needed. Reserve nurses 
may be assigned to active duty when the emergency of the service 
demands, but shall receive no compensation except when on such 
duty * * *.” 

There are some points of difference between nurses and Reserve 
nurses which it may be well to note, although such differentiation is in 
the regulations rather than in the statutes. For instance, AR 40-20 
provides that no applicant for original appointment as nurse will be 
appointed unless she shall agree to serve for 3 years “except during 
times of national emergency when this requirement may be waived.” 
Reserve nurses appointed as prescribed in AR 40-20, paragraph 22, 
are not required to agree to serve for 3 years, but “must agree to serve 
in time of threatened or actual hostilities and to hold themselves in 
readiness to join for duty on the day the unit or other activity to which 
they are assigned begins to mobilize for active service.” AR 40-20, 
paragraph 22, further provides that: 


That upon reporting for active military service Reserve nurses as constituent 
members of the Army Nurse Corps, become subject to these regulations and all 
other regulations governing Army nurses, with the following exceptions: 

(1) Agreement to serve for 3 years is not required. 

(2) Except in cases of conduct prejudicial to the service, a Reserve nurse 
will, if she so desires, be furnished travel orders to her home before the order 
of relief from active duty shall take effect. [Italics supplied.] 
Subparagraph (3) prescribes the form of certificate to be issued to 
the Reserve nurse upon relief from active military service, either 
honorable or “for conduct prejudicial to the service.” 

However, subject to the above-noted exceptions, it would appear 
that Reserve nurses subsequent to selection, appointment, and enroll- 
ment as prescribed in AR 40-20, paragraph 22, are in fact members of 
the Army Nurse Corps, subject to command to service in time of need, 
although not in an active status unless and until so called, and not 


entitled to compensation except when on active duty; that upon re- 
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porting for active military service they, as constituent members of the 
Army Nurse Corps, are subject to all regulations governing Army 
nurses, and are entitled to the same pay and allowances and subject 
to the same disciplinary control as other nurses in the corps. It 
would seem, therefore, that while in active status under competent 
orders, Reserve nurses in the Army Nurse Corps are to all intents 
and purposes “nurses of the Regular Army” within the meaning of 
the act of March 8, 1928, supra, and hence entitled to the benefits of 
the act of December 17, 1919. Cf. 7'horsen v. United States, 79 C. 
Cls. 282. 

This conclusion is fortified by other considerations which properly 
may be noted in this connection as tending to illustrate the policy of 
Congress on the general subject. The act of December 17, 1919, con- 
fined the benefits of the 6 months’ death gratuity to “officers and en- 
listed men on the active list of the Regular Army or on the retired list 
when on active duty,” and section 2 of that act expressly excluded 
from its benefits “officers and enlisted men of any forces or troops of 
the Army of the United States other than those of the Regular Army.” 
The act of March 8, 1928, extended the benefits of the act of December 
17, 1919, “to nurses of the Regular Army to the same extent and under 
the same conditions as to officers and enlisted men of the Regular 
Army.” An act of April 3, 1939, 53 Stat. 557, extended to officers, 
warrant officers, and enlisted men of the Army of the United States 
other than officers and enlisted men of the Regular Army, if called or 
ordered into the active military service of the Federal Government for 
extended military service in excess of 30 days, certain enumerated 
benefits theretofore available only to personnel of the Regular Army. 
In view of the express phraseology of that act, this office was con- 
strained to hold that the benefits conferred thereby were personal to 
the soldier and did not include the 6 months’ death gratuity to de- 
pendents. By an act of December 10, 1941, 55 Stat. 796, and for the 
declared purpose of meeting such decisions of this office, the act of 
April 3, 1939, was amended to provide, in totidem verbis, that the 
benefits conferred by that act should include “for their dependents the 
benefits of the act of December 17, 1919 (41 Stat. 367), as amended.” 

In a decision of this office of July 15, 1942, (B-25768), 22 Comp. 
Gen. 37, it was pointed out that although the act in question, even as 
amended, for reasons stated in said decision left room for doubt as to 
its applicability under the facts upon which said decision was ren- 
dered, in view of the history of the legislation, and in the light of 
existing conditions, this office felt justified in the conclusion that the 
Congress intended to assure to the personnel of the emergency forces 
when on active duty, and to their dependents, every benefit available to 
the personnel of the Regular Army during time of war or peace; that 
to deny to any member of the emergency forces or to those they leave 








DECISIONS OF THE COMPTROLLER GENERAL 105 


behind any benefits available to others would lead to injustices, in- 
equality, and absurd consequences; and that a purpose of such grievous 
discrimination was not to be imputed to the Congress. 

To apply another rule here would be to deny to a Reserve nurse in 
the Army Nurse Corps, while serving on active duty pursuant to 
competent authority and to her statutory or designated dependent rel- 
atives in case of her death, valuable benefits apparently now available 
to all other personnel of the military establishment otherwise falling 
within the category of the several death gratuity statutes. 

It reasonably follows that when the death of a Reserve nurse, while 
she is on active duty, results from wounds or disease not the result of 
her own misconduct, as here, payment of the 6 months’ death gratuity 
to a dependent designated relative properly within the statute, is au- 
thorized if otherwise correct, provided, by analogy with later gratuity 
statutes, she has been “called or ordered into the active military service 
of the Federal Government for extended military service in excess of 
thirty days.” 

You are accordingly advised that payment of the voucher, returned 
herewith, is authorized, if otherwise correct. 


(B-27549) 


COMPENSATION—OVERTIME—TRAVEL TIME 


Official travel time during which an employee is in a pay status is properly for 
regarding as “employment” within the meaning of the act of June 3, 1941, 
providing overtime compensation for certain per annum employees in the 
field service for “employment” in excess of 40 hours in any administrative 
workweek and, therefore, payment of overtime compensation to such em- 
ployees for overtime due to official travel is authorized. Decision in 14 Comp. 
Gen, 907, considering the act of March 28, 1934, providing overtime compen- 
sation for “labor” in excess of 40 hours a week, distinguished. (Modified by 
22 Comp. Gen. 636.) 


Comptroller General Warren to Col. H. D. Ayres, U. S. Army, July 31, 1942: 

By first indorsement dated July 18, 1942, the Chief of Finance, War 
Department, forwarded here for consideration your letter of June 
19, 1942, (file No. 248.2), as follows: 


1. The inclosed supplemental pay roll of the Engineer Department at Large, 
Milwaukee Ordnance Plant, Milwaukee, Wisconsin, covering claim for additional 
pay to certain employees during the period April 16 to May 30, 1942, in the 
amount of $47.06, submitted to the undersigned, a Disbursing Officer, U. S. 
a for payment, is forwarded for advance decision as to legality of the 
claim. 

2. In view of the fact the period for which the overtime pay is claimed covers 
a day spent in travel between official stations, this office entertains doubt as to 
whether or not these employees are entitled to overtime compensation under the 
Act of June 3, 1941 (Public 100, 77th Congress). 


The supplemental pay roll voucher in question contains a certificate 
as follows: 


I certify that it has been administratively determined that the work of per 
annum employees paid overtime hereon was essential to and directly connected 
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with the expeditious prosecution of the overtime work on which the employees 
enumerated in the act of Oct. 21, 1940, were engaged, and that the overtime 
compensation claimed hereon is in every case in addition to and in excess of 
the regular forty hour workweek which has been administratively established 
for these employees, and I further certify that the employees listed on this pay 
roll performed the following overtime work at this station in connection with 
the construction of the Milwaukee Ordnance Plant in order to meet completion 
date as determined by the Chief of Engineers. June 13, 1942. 


Your doubt as to the legality of the proposed payment appears to 
arise from a statement made in first indorsement dated May 27, 1942, 
from the Area Engineer, Milwaukee Ordnance Plant, to you, as 
follows: 


1. Supplemental #1 to Overtime #5, $31.37, is returned to your office for 
further consideration. It has been changed to read, May 30, 1942, instead of 
June 1, 1942, as per your suggestion in another letter. : 

2. These employees have not been paid their salaries for the days on which 
pay is claimed on this roll. The 25th of April, the 2d of May, and the 9th of 
May are all Saturdays, are extra duty days in addition to the 40 hours previously 
worked by each of these employees. The regular pay for these employees was 
for the 40 hours of Monday through Friday in each instance, of 8 hours each, 
and under the decision of the Comptroller General (14 Comp. Gen. 907) they are 
entitled to receive regular time for the Saturdays they were in transit while 
being transferred from their last permanent station to their new permanent 
station. The Comptroller General’s decision above referred to reads: 

“No labor is performed during periods of travel between duty stations and 
headquarters, and accordingly, during official travel time the employee is limited 
to pay at the basic rate per hour for not to exceed 8 hours per day.” 

3. It is our understanding that the above decision precludes time and one half 
for the extra duty days involved, and limits it to regular time. The Office of the 
Chief of Engineers, in our Circular Letter #1403, Civilian Personnel #85, 
March 19, 1942, goes into the question of overtime compensation to Field 
Employees of the Engineering Department quite extensively, and based on our 
understanding of that circular letter, the pay roll was prepared for these four 
employees travelling on Saturday while in official transfer from their old station 
to their new station in Milwaukee, Wisconsin. 


Section 1 of the act of June 3, 1941, 55 Stat. 241 (Public No. 100), 
provides as follows: 


That compensation for employment in excess of forty hours in any administra- 
tive workweek computed at a rate of one and one-half times the regular rate 
is hereby authorized to be paid, under such regulations as the President may 
prescribe, to those per annum employees in the field service of the War Depart- 
ment, the Panama Canal, the Navy Department, and the Coast Guard, whose 
overtime services are essential to and directly connected with the expeditious 
prosecution of the overtime work upon which the employees enumerated in 
section 5 (a) of the Act of June 28, 1940, and section 1 of the Act of October 
21, 1940, are engaged: Provided, That in determining the overtime compensation 
of the foregoing per annum employees the pay for one day shall be considered 
to be one three-hundred-and-sixtieth of the respective per annum salaries.” 
{Italics supplied.] 


The decision of June 18, 1935, 14 Comp. Gen. 907, quoted by the 
Area Engineer, Milwaukee Ordnance Plant, held that official travel 
time is not “labor” for per diem employees within the meaning of the 
40-hour week statute of March 28, 1934, 48 Stat. 522, and, accordingly 
that overtime compensation could not be paid for travel time to 
employees coming within the purview of that statute. The term 
“labor” does not appear in the act of June 3, 1941, but overtime com- 
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pensation is payable under that statute “for employment in excess of 
40 hours.” Official travel time during which an employee is in a pay 
status appears properly for regarding as “employment” within the 
meaning of the act of June 3, 1941. See 21 Comp. Gen. 724. 

Payment on the voucher is authorized, if otherwise correct, which 
voucher, together with supporting papers, is returned herewith. 


(B-27648) 


POSTAL SERVICE—COMPENSATION OF POSTMASTERS AND 
CLASSIFICATION OF POST OFFICES 


Under the provisions of 39 U. S. C. 133 authorizing the Postmaster General 
to allow reasonable compensation for clerical service and a proportionate 
salary increase to the postmaster whenever unusual business accrues at 
any post office, the salary of a postmaster at fourth class and Presidential 
offices may be increased where the additional business is caused by the 
proximity of military or naval forces even though, due to extension of 
the free mailing privilege to such forces, there is a decrease in receipts 
and cancellations, but the classification of post offices must continue to 
be based upon receipts and cancellations as required by existing law. 


Comptroller General Warren to the Postmaster General, July 31, 1942: 


I have your undated letter, received here July 27, 1942, as follows: 


Reference is made to the provisions of 39 U. S. C. 133, which reads as 
follows: 

“Extra labor at offices. Whenever unusual business accrues at any post 
office, the Postmaster General shall make a special order allowing reasonable 
compensation for clerical service, and a proportionate increase of salary to 
the postmaster during the time of such extraordinary business.” 

Compensation to postmasters of the fourth class is based on cancelation. 
The Act of March 27, 1942, which extended the privilege of free postage to per- 
sons in the Armed forces has reduced the compensation of postmasters of 
fourth class post offices at Army camps or adjacent thereto to such an extent 
that these employees do not receive compensation commensurate with the 
service rendered. 

The case of the postmaster at Fort Robinson, Nebraska, is cited for your 
information. This is a fourth class office located on a military reservation 
which is dependent to a great extent on the mails of the enlisted men and 
officers assigned to the post. The inspector who investigated the matter de- 
termined that the compensation of the postmaster for the fiscal year 1942 
will amount to $1,100. The cancelations for the March quarter 1942 amounted 
to $391.63 exclusive of box rents. During the month of May the cancelations 
dropped to $59.19 and the value of postage on free matter would have amounted 
to $106.75 additional. The inspector states that the postmaster is actually 
entitled to advancement to the salary of a $1,500 office. 

Information is desired as to whether the Postmaster General has authority 
under the provisions of the above cited law to authorize compensation to post- 
masters of the fourth class offices which are affected by the unusual conditions 
resulting from the enactment of Public #507 approved March 27, 1942, at a 
rate to be determined by investigation, and in such cases waive the necessity 
for using the cancelations as the basis for fixing the postmaster’s com- 
pensation. 

Informaton is also desired whether the Postmaster General would have 
authority under the provisions of 39 U. S. C. 133, to authorize additional com- 
pensation to postmasters at Presidential offices whose salaries will be reduced as 
a result of the use of the free mailing privilege by members of the Armed 
forces. 

It is also requested that the Department be advised whether the class of a 
post office may be continued without change at offices affected by these military 
activities which would be reduced if such classification is based on receipts. 
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In view of the emergency conditions existing, it is requested that an early 
decision be furnished this Department. 


Section 901, Title [IX of the Act of March 27, 1942, 56 Stat. 181, 
Public Law 507, provides as follows: 

Any first-class letter mail matter admissible to the mails as ordinary mail 
matter which is sent by a member of the military or naval forces of the 
United States (including the United States Coast Guard), while on active 
duty or in the active military or naval service of the United States, to any 
person in the United States, including the Territories and possessions thereof, 
shall be transmitted in the mails free of postage, subject to such rules and 
regulations as the Postmaster General shall prescribe. 

Section 133, Title 39, U. S. Code, quoted in the first paragraph of 
your letter, incorporates the language of section 3863, Revised 
Statutes, which latter statute is derived from section 90 of the act 
of June 8, 1872, 17 Stat. 296, providing as follows: 

That whenever, by reason of the presence of a military or naval force near 
any post office, or from any other cause, unusual business accrues thereat, 
the Postmaster General shall make special order allowing reasonable com- 
pensation for clerical service, and a proportionate increase of salary to the 
postmaster. during the time of such extraordinary business. 

Thus, considering the provisions of section 133, Title 39 U. S. 
Code, in the light of the provisions of the derivative statute there is 
manifested an intention that its provisions shall apply to a post 
office at which there is an extraordinary increase of business because 


of the close proximity of military or naval forces to the particular 
office involved. The extra allowance for clerical services and for “a 


proportionate increase of salary to the postmaster” which the Post- 


master General is authorized to allow by special order under the 
statute is not made dependent upon the receipts or cancellations in 
the particular post office. On the contrary, it is the evident purpose 
and intent of the statute to authorize an additional allowance for 
clerical services and an increase in the salary of the postmaster 
because of the extraordinary business not involving receipts or can- 
cellations which are authorized to be included in computing the 
regular salary of the postmaster—such as increased business result- 
ing by operation of section 901 of the act of March 27, 1942, supra, 
granting free mailing privilege to persons in active military or naval 
forces of the United States. Accordingly, the question contained 
in the fourth paragraph of your letter is answered in the affirmative. 
See United States v. Wright, 11 Wall. 648. 

The question stated in the fifth paragraph of your letter also is 
answered in the affirmative. 

Referring to the question in the sixth paragraph of your letter, 
there is nothing in 39 U. S. Code 133, or in section 901, of the act 
of March 27, 1942, swpra, which supersedes or renders inoperative 
the provisions of law requiring the classification of post offices to be 
based upon the receipts and cancellations of the office. 39 U. S. 
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Code 53-61. Compare sections 1100 e¢ seg. of the act of October 3, 
1917, 40 Stat. 327, which increased postal rates, “froze” the salary 
rates of postmasters, but did not preclude changing the classification 
of post offices on the basis of receipts during the World War. See 
24 Comp. Dec. 382; id. 470; id. 508. The increase in compensation of 
a postmaster authorized by a special order of the Postmaster General 
pursuant to section 133, Title 39, U. S. Code, may not be included 
or regarded as receipts or cancellations in determining the class of 
the post office. Accordingly, I have no alternative but to conclude 
that the classification of post offices must continue to be based upon 
the receipts of the office as required by existing law. Thus, the ques- 
tion presented in the sixth paragraph of your letter must be, and is, 
answered in the negative. 


(B-27245) 


CONTRACTS—COST-PLUS—REIMBURSEMENTS FOR LITIGATION 
EXPENSES 


Ordinarily, attorney’s fees or the expense of defense or prosecution of suits 
incurred by cost-plus-a-fixed-fee contractors under the approved standard 
forms of cost-plus-a-fixed-fee contracts are to be regarded as a part of the 
contractor’s general overhead expense, compensation for which is to be 
presumed as having been included in the fixed fees paid, but where litigation 
to test the validity of State sales and use taxes as applied to such a 
contractor and his vendor was instituted by them at the request of the 
Government and was under its control and supervision, the fees and ex- 
penses thereof may be considered reimbursable under the contract. 


Comptroller General Warren to the Secretary of War, August 4, 1942: 
I have your letter of July 2, 1942, as follows: 


There is transmitted herewith the file relative to the claim of Dunn Con- 
struction Company, Inc., and John S. Hodgson and Company for reimbursement 
for court costs, attorney’s fee and other expenses incurred in connection with 
litigation instituted for the purpose of testing the applicability of State sales 
and use taxes to cost-plus-a-fixed-fee contractors and their vendors. Your 
attention is particularly invited to the comments contained in the inclosed 
memorandum from The Judge Advocate General (incl. 13). 

As requested by The Judge Advocate General, your decision is desired on the 
following questions: 

(1) Whether court costs and expenses incurred by a fixed-fee contractor in 
connection with litigation, the object of which was the final determination of 
the applicability of the Alabama use tax to a cost-plus-a-fixed-fee contractor, 
are reimbursable under the terms of the contract, where such litigation was 
initiated by the contractor under the directions of the War Department and 
the Department of Justice as a means of finally determining the applicability 
of State use taxes generally to cost-plus-a-fixed-fee contractors. 

(2) Whether court costs, attorney’s fee (nominal), and attorney’s expenses 
incurred by an Alabama vendor of a cost-plus-a-fixed-fee contractor in connec- 
tion with litigation, the object of which was the final determination of the 
applicability of the Alabama sales tax to sales to a cost-plus-a-fixed-fee con- 
tractor, are reimbursable items of cost under the terms of the contract, where 
(a) the cost-plus-a-fixed-fee contractor would have been required to pay to the 
vendor the amount of the tax in question if it had been conceded to be applicable 
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to the vendor, (b) such litigation was necessary for the determination of the 
general application of State sales taxes to sales to cost-plus-a-fixed-fee con- 
tractors, (c) the litigation was directed to be initiated by the War Department 
and the Department of Justice, (d) the litigation could not have been initiated 
except upon request made by the cost-plus-a-fixed-fee contractor of the vendor, 
and (e) under the State procedural statutes the question involved could not 
have been decided except in litigation initiated by the vendor. 
It is requested that you return the inclosed papers with your decision. 


The referred-to memorandum of The Judge Advocate General is 
dated June 30, 1942, and, relative to the facts and circumstances re- 


ported to have preceded the incurrence of the expenditures involved 
and the basis upon which it is considered that reimbursement therefor 
is authorized, is as follows: 


1. The Chief of Engineers under date of May 16, 1942, transmitted to this office 
a statement embodying the claim of the Dunn Construction Company, Inc., and 
John S. Hodgson and Company (these two companies together hereinafter 
referred to as the “contractor”) in the amount of $1,606.15 for legal expenses 
incurred in connection with litigation involving the Alabama sales and use tax 
acts. Since that date, this matter has been the subject of many informal 
conferences. Of the above amount $1,356.65 was incurred by King and Boozer 
as follows: $500 for legal fees and travel expenses, $86.65 for court costs in 
the Circuit Court of Montgomery County, Alabama, $178 for costs of appeal, 
Circuit Court of Montgomery County, Alabama, $29.85 for costs in the Supreme 
Court of Alabama, $497.25 for court costs in the Supreme Court of the United 
States, and $64.90 for supersedeas and appeal bond premiums, 

The balance of $249.50 was incurred by the contractor as follows: $67.05 
for court costs in the Circuit Court of Montgomery County, Alabama, $157 for 
cost of appeal in the Circuit Court of Montgomery County, Alabama, and $25.45 
for costs in the Supreme Court of Alabama, 

The following inclosures have been submitted in support of this claim: 

a. Copy of invoice No. 1943, dated January 12, 1942, from King and Boozer 
to the War Department in the amount of $500 for legal fees and travel expenses 
(incl. 1). 

b. Copy of invoice dated January 12, 1942, from Knox, Liles, Jones, and 
Blackmon, attorneys, to King and Boozer in the amount of $500 for legal 
services and traveling expenses (incl. 2). 

c. A photostat of an itemized bill in the amount of $86.65 for costs in No. 
12047, Circuit Court of Montgomery County, Alabama, entitled King and Boozer, 
a partnership, etc., v. The State of Alabama (incl. 3). 

d. A photostat of an itemized bill in the amount of $178 for costs of appeal 
in No. 12047, Circuit Court of Montgomery County, Alabama, entitled King and 
Boozer, a partnership, etc. v. The State of Alabama (incl. 4). 

e. The original itemized bill in the amount of $497.25 in No. 602, Supreme 
Court of the United States, entitled State of Alabama v. King and Boozer, etc 
(incl. 5). 

f. Copy of an invoice dated June 4, 1941, from the National Surety Corpo- 
ration, Atlanta, Georgia, to King and Boozer, in the amount of $37.45 for 
premiums on bonds Nos. 461031 and 461032 (incl. 6). 

g. Copy of an invoice dated July 7, 1941, from the National Surety Corpora- 
tion, Atlanta, Georgia, to King and Boozer, in the amount of $27.45 for a 
premium on bond No. 461386 (incl. 7). 

h. A photostat of an itemized bill in the amount of $29.85 for costs in No. 
351, the Supreme Court of Alabama, entitled King and Boozer, a partnership, 
etc. vy. The State of Alabama (incl. 8). 

#4. A photostat of an itemized bill in the amount of $67.05 for costs in No. 
12046, Cireuit Court of Montgomery County, Alabama, entitled United States 
of America et al. v. John C. Curry et al. (incl. 9). 

j. A photostat of an itemized bill in the amount of $157 for costs of appeal 
in No. 12046, Circuit Court of Montgomery County, Alabama, entitled United 
States of America et al. v. John C. Ourry et al. (incl. 10). 

k. A photostat of an itemized bill in the amount of $25.45 for costs in No. 
350, the Supreme Court of Alabama, entitled United States of America et al. v. 
John C. Curry, Individually, and as Commissioner of Revenue etc. (incl. 11). 
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2. The contractor in a letter (incl. 12) dated January 22, 1942, to the Area 
Engineer, Fort McClellan, Alabama, stated that the sales and use tax suits 
were instituted at the request of the War Department for the purpose of testing 
the legality of the application of Alabama sales and use tax statutes to sales 
of materials to it for the construction of a cantonment at Fort McClellan, 
Alabama. Attached to this letter were six cost bills in the amount of $544 
(inclosures listed herein as 3, 4, 8, 9, 10, and 11) for costs incurred in this 
litigation with the request that they be forwarded to this office for formal 
approval and payment. 

The Area Engineer, Fort McClellan, Alabama, in a letter (see incl. 12) dated 
January 24, 1942, to the Office of the District Engineer, Atlanta, Georgia, per- 
taining to the claim for reimbursement of court costs in the case of King and 
Boozer, stated that this case was a test case instituted at the request of the 
War Department and that it was believed that the costs were a reimbursable item. 
Attached to this letter was an invoice in the amount of $527.10, dated January 
18, 1942, to the contractor supported by a photostat of a bill for costs of $29.85 
in the Supreme Court of Alabama (the same ag item listed as incl. 8), and the 
original bill for costs of $497.25 in the Supreme Court of the United States 
(listed as incl. 5). 

The District Engineer, Atlanta Division, Atlanta, Georgia (3rd ind. to the 
letter of January 24, 1942—see incl. 12) stated that purchase orders were issued 
by the contractor to King and Boozer for the purchase of lumber for use in the 
performance of the contract. The purchase orders were approved by the con- 
structing quartermaster supported by bids or quotations from King and Boozer 
and approved by The Quartermaster General. The district engineer concluded 
that, inasmuch as this suit was a test case instituted at the request of the 
War Department, the claim for court costs by King and Boozer should be 
allowed as a reimbursable item. 

The Division Engineer, South Atlantic Division, Richmond, Virginia (4th 
ind. to the letter of January 24, 1942—see incl. 12), concurred in the 
recommendation of the district engineer. 

3. The United States, through the War Department, was authorized by acts 
of Congress providing for national security and the acquisition of facilities 
and weapons of defense to enter into contracts for the purpose of carrying 
out these declared objectives (act of June 13, 1940, chap. 348 (54 Stat. 350), 
and act of July 2, 1940, chap. 508 (54 Stat. 712) ). 

Pursuant to the authority granted under applicable statutes, the United 
States, through the War Department, awarded a cost-plus-a-fixed-fee contract 
(No. W-6119-qm-161) dated September 9, 1940, to the Dunn Construction Com- 
pany, Inc., a Delaware corporation, and. John S. Hodgson and Company, a 
partnership, who were acting jointly as members of a coadventure for the 
construction of a complete tent and Army camp and other military facilities 
for the United States at Fort McClellan, Alabama. 

Article II, section 1, of the contract provided for the reimbursement of 
expenditures by the contractor, among which are the following: 

“(m) Payments from his own funds made by the Contractor under the Social 
Security Act, and any applicable State or local taxes, fees, or charges which the 
Contractor may be required on account of this contract to pay on or for any plant, 
equipment, process, organization, materials, supplies, or personnel; and, if ap- 
proved in writing by the Contracting Officer in advance, permit and license fees, 
and royalties on patents used including those owned by the Contractor. 

* cd a + 7 x * 


“(p) Such other items as should, in the opinion of the Contracting Officer, be 
included in the cost of the work. When such an item is allowed by the Contract- 
ing Officer, it shall be specifically certified as being allowed under. this paragraph.” 

4. Following statutory authorization for the use of cost-plus-a-fixed-fee con- 
tracts, the War and Navy Departments and other departments of the Government 
engaged in national defense activities entered into many cost-plus-a-fixed-fee 
contracts for the acquisition of war matériel, war facilities, armament, and the 
like. These activities required the construction of plants, cantonments, and camps 
in many of the States of the Union and necessitated the purchase of materials and 
the construction and operation of many manufacturing plants in many States. 
The war program undertaken by the interested departments of the Government, 
even in its initial stages, required the expenditure of billions of dollars, and with 
the development of the war crisis has so developed as to require an estimated 
expenditure of over two hundred billion dollars. 
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5. Almost immediately upon the entry upon the performance of cost-plus-a- 
fixed-fee contracts by such contractors many State tax authorities in States 
which impose sales, use, occupational, privilege, and gasoline taxes applied those 
taxes to cost-plus-a-fixed-fee contractors and demanded payment thereof. 

6. Twenty-two States impose sales, use, privilege, occupational, or similar taxes, 
and all of the States impose gasoline taxes in one form or another. In the case 
of sales, use, and similar taxes the rates vary from one percent to three percent. 

7. Thus it appeared that if cost-plus-a-fixed-fee contractors should be required 
to pay these taxes to the States the cost to the Federal Government would be 
increased in like amount. War and Navy Department estimates of this tax cost 
made in January and February 1941, and based upon expenditures authorized as 
cf that time, exceeded $100,000,000. 

8. In the belief that State sales, use, privilege, occupational or similar taxes 
and gasoline taxes were inapplicable to cost-plus-a-fixed-fee contractors with the 
United States and to the purchases made for the United States under that type 
of contract, the War and Navy Departments requested the Attorney General of 
the United States to undertake resistance to these taxes for and on behalf of the 
War and Navy Departments. This request met with opposition from certain 
cther department (nonexpending) of the Government, and only after lengthy 
consideration did the Attorney General formulate a policy with respect to the types 
of State taxes which the Department of Justice would resist. 

9. Pending consideration of the question by the Attorney General, demands by 
the States for payment of the taxes continued. Cost-plus-a-fixed-fee contractors 
were harassed with demands for payment, and their vendors in many instances 
either refused to deliver materials without payment of the tax qua tax, or in- 
creased their prices to include the tax. In one State, at least, construction was 
substantially delayed by inability to procure supplies and materials and the 
procurement program was generally threatened with stagnation. 

10. In these circumstances it became apparent that it was essential to the war 
program that this matter of State taxation be settled by a court decision of general 
application. Accordingly the Department of Justice made a study of the taxing 
statutes of each affected State and the procedure prescribed by State statutes. 
This study had for its object the ascertainment of the most advantageous place 
in which to litigate the matter, with a view both to the nature of the tax and to 
obtaining a final determination expeditiously. Based upon this study, the Depart- 
ment of Justice concluded that the Alabama sales and use tax statutes presented 
the legal question squarely and that Alabama procedure insured prompt con- 
sideration by the courts. 

11. Thereupon the Department of Justice advised this office of its conclusion 
in these respects and that it would in*the name of the United States resist the 
application of the Alabama use tax to a cost-plus-a-fixed-fee contractor with the 
War Department. The Department of Justice was of the opinion that it was 
equally necessary to litigate the question of the applicability of the Alabama 
Sales tax to purchases by a cost-plus-a-fixed-fee contractor and, cognizant of the 
fact that the validity of that tax could be determined only in an action brought 
by the vendor of a cost-plus-a-fixed-fee contractor, requested the War Department 
to arrange with a cooperative vendor for the use of that vendor’s litigating position 
with reference to the sales tax. 

12. Upon receipt of this advice and request a representative of this office, 
together with a representative of the Department of Justice, proceeded to Mont- 
gomery, Alabama, and Anniston, Alabama, where conferences were had with the 
State tax authorities, with Dunn Construction Company, Inc., and John S. Hodg- 
son and Company, which companies together were operating as a cost-plus-a-fixed- 
fee contractor, and with Tom Cobb King of the firm of King and Boozer, from 
which firm the contractor had made certain purchases pursuant to a proposal 
submitted by King and Boozer to the Constructing Quartermaster at Camp 
McClellan, Alabama, which had been approved by The Quartermaster General. 
As a result of these conferences the State taxing authorities, represented by the 
Attorney General of Alabama, not only agreed to the institution of test suits, 
but also agreed to expedite the proposed litigation throughout the State courts 
of Alabama. The contractor (Dunn Construction Company, Inc., and John S. 
Hodgson and Company) agreed to the proposed litigation involving the use tax. 
The firm of King and Boozer at the time of these conferences had been assessed 
with Alabama sales taxes in an amount in excess of $18,000, which amount was 
attributable solely to sales by King and Boozer to the contractor. The State de- 
partment of revenue at that time was threatening to levy upon the goods and 
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chattels of King and Boozer in order to collect the tax so assessed, and King and 
Boozer, in turn, was demanding immediate payment of the taxes from the con- 
tractor, taking the well-founded position that under the Alabama sales tax statute 
it was required to collect the tax from the contractor and that under the statute 
the amount of the tax became a debt from the contractor to King and Boozer. 
With respect to both the sales and use taxes, penalties had been incurred and 
interest was accruing. 

13. At the solicitation of the representative of the Department of Justice and 
at the request of the contractor, King and Boozer agreed to lend its litigating 
position with respect to a portion of the sales tax involved, to wit: the sum of 
$1,236.71 tax, $123.67 penalties thereon, with interest upon the amount of the 
tax from April 20, 1941, with the understanding that its litigating position with 
respect to that portion of the sales tax was afforded to the War Department and 
to the Department of Justice solely for the purpose of determining the validity 
of the tax and for no other purpose. It was expressly understood and agreed, 
as to the remainder of the tax assessed by the State tax commissioner against 
King and Boozer, that King and Boozer reserved all rights with respect thereto ; 
also that King and Boozer would not be required to pay the court costs incident 
to the test litigation, and that it should have the right to the presence of counsel 
in such litigation for the protection of such other interests as it might have with 
respect to the tax which might otherwise have been involved in the test litigation. 
To this a representative of the Department of Justice and a representative of the 
War Department gave their approval. It was apparent that if the tax should be 
determined to be a valid tax when applied to a cost-plus-a-fixed-fee contractor’s 
purchases, then the contractor with the War Department would be required to pay 
the amount of the tax to King and Boozer, together with interest and penalties, 
since the contractor was withholding payment of the tax to King and Boozer only 
because of the directions of the War Department and the Department of Justice. 
Thereafter and in conformity with this understanding, without which King and 
Boozer would not have made its litigating position available to the Department 
of Justice and the War Department, the department of revenue confirmed the 
assessment in the amount of $1,236.71 in tax, and $123.67 penalties, with interest 
upon the amount of the tax from April 20, 1941. From this assessment King 
and Boozer, through the Department of Justice, filed an appeal in the Circuit 
Court of Montgomery County, Alabama, which court confirmed the assessment of 
the State department of revenue. Thereafter in like fashion the Department of 
Justice perfected an appeal in the name of King and Boozer in the Supreme Court 
of Alabama. In the Circuit Court of Montgomery County, Alabama, and in the 
Supreme Court of Alabama, the Department of Justice, through its representative, 
appeared for the United States as intervenor and controlled and directed the liti- 
gation, the making of the record, the perfecting of the appeal, and the briefing of 
the case. Counsel for King and Boozer appeared in both of these courts and 
later in the same case in the Supreme Court of the United States, and was actually 
present at all stages of the litigation. 

14. In the case of the Alabama use tax litigation, proceeding under the name 
of Dunn Construction Company, Inc., and John 8. Hodgson and Company, the 
contractor, the United States appeared as co-plaintiff and, through the represent- 
ative of the Department of Justice, had full charge of the litigation from its 
inception to its termination. 

15. Not only was the question of the application of State sales and use taxes 
to cost-plus-a-fixed-fee contractors and to the vendors of such contractors im- 
portant from the standpoint of increased cost of the whole procurement pro- 
gram, but it was important in the administration of all cost-plus-a-fixed-fee 
contracts. Neither the contractor in the insfant case nor King and Boozer 
had any particular or financial interest in this question other than to assist the 
United States in securing a determination. The contractor, the contracting 
officer, and representatives of the War Department and of the Department of 
Justice, decided that, before paying the Alabama sales and use taxes on 
transactions under the contract, they should be sure that such taxes were 
legally due. This action taken was for the purpose of minimizing taxes reim- 
bursable under article II, section 1, paragraph (m), of the contract, referred 
to in paragraph 3 hereof. Subsection (p), of article II, section 1, of the 
contract, provides for the reimbursement of experf€itures made by a fixed-fee 
contractor covering such items as should, in the opinion of the contracting 
officer, be included in the cost of the work. These expenses should be included 
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in the cost of the work as they were incurred in an endeavor to reduce the 
total amount of money to be expended under the terms of the contract, at the 
insistence of the War Department and the Department of Justice. The litigation 
also determined the general question of the constitutionality of State taxes 
as applied to all cost-plus-a-fixed-fee contractors. 

The vouchers which have been submitted by the contractor in support of its 
claim are not in proper form for payment. They have not been certified and 
approved for payment by the contracting officer. Many of the original papers 
are filed in different offices of the War Department and the contracting officers 
are not immediately available. However, the question of reimbursement is 
being submitted for determination with the understanding that in the event 
that it is decided that these items are reimbursable these vouchers will be 
submitted in proper form. 

16. It is the opinion of this office that these costs incurred in this litigation 
which was conducted on behalf of the United States are reimbursable items 
under the terms of the contract. The importance of this question makes it 
desirable that the opinion of the Comptroller General thereon be secured in 
advance of payment. 


Succinctly stated, it appears that in the course of the performance 
of the contract here involved, there arose the question of the liability 
of the contractor and of its suppliers for the use and sales taxes, 
respectively, imposed by the State of Alabama; that, under the 
reimbursement provisions of the contract, these taxes, if required to 
be paid by the parties, were items of cost to be reimbursed by the 
Government; and, that for the purpose of obtaining a final determina- 
tion whether these and similar taxes imposed by Alabama and other 
States were applicable to the operations conducted by cost-plus-a- 
fixed-fee contractors, generally, on behalf of the United States, the 
said contractor and one of its suppliers were persuaded to institute 
the necessary litigation for such purposes, it being understood and 
agreed that the expenses resulting therefrom would be reimbursed by 
the Government. In this situation, the question now is presented 
whether the said expenses so incurred may be regarded as reimburs- 
able items of cost under the terms of the contract. 

The items of cost for which reimbursement may be made under the 
terms of the cost-plus-a-fixed-fee contract here involved, as well as 
under the terms of the approved standard forms of other cost-plus- 
a-fixed-fee contracts, are limited to such expenditures as are directly 
connected with the work covered by the contract and as are approved 
or ratified by the contracting officer. Further, in limitation of the 
Government’s liability thereunder, these contracts contain provisions 
to the effect that the fixed fee paid to the contractor for the work 
constitutes complete compensation for the contractor’s services, in- 
cluding profit and general overhead expenses, and that, except as 
specifically authorized in the contract, no overhead expenses of any 
kind shall be included in the cost of the work. 

In the light of the foregoing, since there is nothing in the provi- 
sions of the contract here involved specifically providing that at- 
torney’s fees or the expense of defense or prosecution of suits is 
to be paid by the Government as a part of the cost of the work, such 
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expenses, ordinarily, would be regarded as a part of the contractor’s 
general overhead expense, compensation for which is to be presumed 
as having been included in the fixed fees paid. However, in view 
of the fact that, in the instant case, the incurring of the litigation 
expenses by the contractor was at the request, and under the control 
and supervision, of the Government, there appears no reasonable 
basis for the assumption that the cost thereof was so included. 
Rather, the circumstances thus presented appear analogous to those 
considered by the Court of Claims in the case of Central Construc- 
tion Corporation v. The United States, 63 C. Cls. 290, 296, wherein, 
with reference to the reimbursement of a cost-plus contractor for 
attorneys’ fees incurred, it was held: 

Ordinarily we would not hold that fees to counsel were necessarily a part 
of the cost of the work contemplated in contracts of this character. But in 
this case the plaintiff was requested by the contracting officer to perform certain 
services for the benefit of the Government, and in the course of the work under 
the contract these services could not be properly performed in the interest 
of the Government without the employment of agencies equipped for their 
effective performance. The plaintiff had to employ such agencies and was, in 
effect, authorized to do so, and having employed them and paid them their 


reasonable charges, the plaintiff should be reimbursed the amount so 
paid *.* *%, . 


What was said therein appears applicable to the reimbursement 
to the prime contractor here involved for the expenses incurred in 


the determination of its legal obligation to pay the Alabama use tax. 
That is to say, where, as here, for the benefit of the Government, 
the contractor is requested to resist the collection from it of an 
amount which it otherwise would be required to pay under a cost- 
plus-a-fixed-fee contract, it would appear that the contractor prop- 
erly may be reimbursed for such costs incurred as are directly 
attributable thereto. 

With reference to the costs incurred by the contractor’s vendor 
in the legal determination of whether sales to cost-plus-a-fixed-fee 
contractors are entitled to the same exemptions from State taxation 
as are accorded sales made directly to the Federal Government, since 
it is evident from the facts presented that this service was intended 
to be and was performed exclusively for the benefit of the Govern- 
ment, the reasons assigned above for the reimbursement of similar 
costs directly incurred by the contractor would appear to extend to 
the reimbursement of the costs here involved. Moreover, since the 
Government, under the terms of the contract, was required to reim- 
burse the contractor for such amount as was paid for the materials 
necessary to the performance of the contract work, without regard 
to whether or not the price thereof included sales taxes paid by the 
vendor, it would appear that the expenses incurred at the request 
and on behalf of the Government in an effort to reduce the contract 
cost to the Government, by the elimination of such taxes, properly 
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may be regarded as “reasonably incident to the performance of the 
work and to serve a useful purpose in fulfilling the contract require- 
ments,” and, as such, reimbursable by the Government. 
Accordingly, you are advised that the reimbursement of the ex- 
penses incurred in the prosecution of the litigation here involved is 
authorized, provided such expenses are properly substantiated, are 
approved or ratified by the contracting officer, and are verified in 
accordance with the terms of the contract. 
The papers are returned herewith. 


(B-27583) 





TRAVELING EXPENSES—DECENTRALIZATION OF GOVERNMENT 
AGENCIES—TRAVEL PRIOR TO CHANGE OF STATION ORDERS 








While generally the cost of travel performed by an employee prior to and in 
anticipation of an order by the head of a department authorizing transfer 
of official station is not payable from appropriations available for traveling 
expenses, expenses of employees of the Wage and Hour Division, Depart- 
ment of Labor, covering travel in advance of orders from Washington, 
D. C., to New York City pursuant to a “decentralization” order may be 
reimbursed from funds specifically allocated from the “Emergency Fund for 
the President” for payment of traveling expenses of employees of said 
division incident to the decentralization. 














Comptroller General Warren to Helen L. Maholm, Department of Labor, August 
4, 1942: 
Reference is made to your letter of July 10, 1942 (file BM: HLM: 
GFP), as follows: 
There are transmitted herewith for your consideration, the following travel 


reimbursement vouchers resulting from the decentralization of the Wage and 
Hour Division: 





Name: Amount 


Paul P. DiLorenzo, Jr.__------- Sidi ceahbccaessadptitienidl ._.- $22.10 
I i tallomsimpsinnneineesinaial — 29 
cali lien nde linenigtimenchie omen . 35 
I ai acces aie einai aden aientnlbienanarimnmeneiunie a7. 50 
I i atsiiecinetbeeensanentibeian cin a 
I i i Nest = ; eee 
SE  hedereccrasnsnnsenstetitsiptchinnisincnaiseapeiniarennien nosis . 22.3% 
Catherine a re a ae 
John A. Buckley----- ieeteechsaneneete si snaeeicesenistadiiaieitabia'. <a 


It will be noted that each of these cahathalas traveled from Washington, D. C., 
to New York, N. Y., in advance of the effective date of the travel authorization, 
this date being based on the date the transfer was approved. 

Because of the urgent need for replacement personnel in New York City, the 
Department adopted the policy of issuing transportation requests to employees 
whose transfers were about to become effective, and instructing them to report 
immediately to our New York office. ‘This places our Audit Section in the 
incongruous position of being forced to take exception to the transportation 
expenses in accordance with rulings of the Comptroller General, requiring travel 
in connection with a change of headquarters to be authorized in advance by the 
head of the department concerned. This we are unwilling to do. 

Since the President of the United States in his letter of April 16, 1942, has 
seen fit to waive the provisions of any existing law or regulation governing the 
payment of per diem, which waiver was confirmed by the Comptroller General 
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in his Accounts and Procedures Letter No. 4443, dated April 25, 1942, it is 
earnestly recommended that the aforementioned ruling of the Comptroller 
General also be waived in view of the emergent nature of this travel. 


We shall be sincerely appreciative of your favorable consideration of these 
deserving cases. 


Section 301 of the act of May 31, 1941, 55 Stat. 234, provides as 
follows: 


Appropriations for the fiscal year 1942 available for expenses of travel of 
civilian officers and employees of the executive departments and establish- 
ments shall be available also for expenses of travel performed by them on 
transfer from one official station to another when authorized by the head of 
the department or establishment concerned in the order directing such trans- 
fer: Provided, That such expenses shall not be allowed for any transfer ef- 
fected for the convenience of any officer or employee. 


The general rule is that the cost of travel performed in advance, 
and in anticipation of an order by the head of a department au- 
thorizing the transfer of the official station of an employee is not 
payable from “Appropriations * * * available for expenses of 
travel of civilian officers and employees of the executive departments 
and establishments” under authority of the above-quoted statute. 
See 17 Comp. Gen. 606. 

There is therefore for consideration here whether the present situa- 
tion comes within or without said general rule. The vouchers presented 
with your letter are certified for payment under the appropriation 
“16-1120006 Emergency Fund for the President, National Defense 
(Allotment to Labor), 1942. Allocation No. 42-83.” 

The President’s allocation letter No. 42-83—the number cited in 
the appropriation title—is dated February 16, 1942, and reads as 
follows: 


By virtue of the authority vested in me by the provisions of the appropri- 
ation entitled “Emergency Fund for the President” contained in the Independent 
Offices Appropriation Act, 1942, approved April 5, 1941, I hereby allocate from 
the sum of $100,000,000 provided by said appropriation as follows: 


Amount 
To Department of Labor____-~- ; . $17, 520 


to be expended by the Department of Labor in connection with emergencies 
affecting the national security and defense, for the removal of the Wage 
and Hour Division and part of the Office of the Solicitor from the District of 
Columbia to New York City, N. Y. 

The funds hereby allocated shall be used (1) for payment of travel expenses 
incurred on transfer from Washington to their new location by employees of 
the Wage and Hour Division and certain employees of the Office of the 
Solicitor, including employees who, at their own request and primarily for their 
own convenience or benefit, have been, or are in process of being transferred to 
such agencies as of the date their removal from Washington is begun, and (2 
for payment, notwithstanding the provisions of any existing law or regulation, 
of a per diem allowance of $5.00 for not to exceed 15 days following the arrival 
at their new location of transferred employees. 

Please arrange for the necessary transfer of funds and advise the Depart- 
ment of Labor. 


The President’s letter of April 16, 1942, referred to in the penulti- 
mate paragraph of your letter, bearing allocation No. 42-113, allo- 
cates $11,250 from the Emergency Fund for the President contained 











118 DECISIONS OF THE COMPTROLLER GENERAL 


in the Independent Offices Appropriation Act, 1942, approved April 
5, 1941, to the Department of Agriculture, to be expended in con- 
nection with the removal of two agencies of that Department from 
the District of Columbia to their new location, and has no bearing 
here except that it modifies, among others, allocation letter No. 42-83, 
supra, to permit the use of the funds “to reimburse transferred em- 
ployees in accordance with the Standardized Government Travel 
Regulations for travel performed on a mileage basis in a privately 
owned automobile in connection with their change of station”—but 
no such item of expense is claimed on any of the submitted vouchers. 

The appropriation item “Emergency Fund for the President,” act 
of April 5, 1941, 55 Stat. 94, provides, in pertinent part, as follows: 

To enable the President, through appropriate agencies of the Government, to 
provide for emergencies affecting the national security and defense and for 
each and every purpose connected therewith, and to make all necessary ex- 
penditures incident thereto for any purpose for which the Congress has previ- 
ously made appropriation or authorization and without regard to the provisions 
of law regulating the.expenditure of Government funds or the employment of 
persons in the Government service, such as section 3709 of the Revised 
Statutes and the civil service and classification laws; and any waiver here- 
under of the provisions of any law regulating such expenditure or such em- 
ployment shall not be exercised by any agency unless the allocation to such 


agency or subsequent action of the President in connection therewith permits 
any such waiver to be availed of; $100,000,000 * * *, 


While the approval of the head of the department is indicated on 
each of the travel orders in the submitted cases, such approval, be- 
ing retroactively made, would not be sufficient, per se, to bring the 
matter within the general rule hereinbefore stated, but as the Presi- 
dent’s allotment of funds from which is proposed to pay the involved 
vouchers is specifically made available for payment of travel ex- 
penses incurred by the employees of the Wage and Hour Division of 
the Department of Labor in connection with the decentralization 
order requiring the employees to move from Washington to New 
York, apparently without reference to the time the travel was per- 
formed by the employees with relation to the issuance of the indi- 
vidual transfer orders by the Secretary of Labor, and extends such 
benefits to employees who “have been or are in process of being 
transferred to such agencies,” it is reasonable to suppose that the 
President intended to authorize reimbursement to the employees in 
whose favor the instant vouchers have been presented without regard 
to the fact that they performed the travel prior to the issuance of 
the individual travel orders and the time stated in the orders for 
the beginning of the travel, particularly as it was known in advance 
that the move of the office from Washington to New York would be 
made, 


Accordingly, your certification of the vouchers will not be ques- 
tioned by this office. 
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(B-27680) 


LEAVES OF ABSENCE—ANNUAL AND SICK—EMPLOYEES ON 24-HOUR 
DUTY WITH 24-HOUR REST PERIODS 


The word “days” as used in the Annual and Sick Leave Acts of March 14, 
1936, means calendar days and not work days, and, therefore, employees 
assigned to shifts of 24 hours of continuous duty on alternate days, from 
8 p. m. one day until 8 p. m. the following day, with a 24-hour rest period 
in between—thus working a part of each calendar day—should be charged 
2 days’ annual or sick leave for an absence on annual or sick leave for one 
such duty period and an absence for 1 week should be charged as 7 days’ 
leave where Sundays are included within the regular tour of duty. 


Comptroller General Warren to the Secretary of War, August 5, 1942: 

I have your letter of July 23, 1942, as follows: 

The Act of March 2, 1940 (Public Law 419—76th Congress), amends the Annual 
and Sick Leave Acts of March 14, 1936 by defining leave days as follows: 

“That the days of annual leave with pay provided for in the Act of March 
14, 1936 (49 Stat. 1161), and the days of sick leave with pay provided for in 
the Act of March 14, 1936 (49 Stat. 1162), shall mean days upon which em- 
ployees would otherwise work and receive pay, and shall be exclusive of Sundays 
which do not occur within a regular tour of duty, holidays, and all nonwork days 
established by Federal statute or by Executive or administrative order.” 

Your decision of September 21, 1940, 20 C. G. 170, holds that this provision 
of law shall be interpreted in line with the ruling found in 16 C. G. 600, which 
is as follows (quoting from the syllabus) : 

“Where the weekly tour of duty of employees of the Government Printing 
Office subject to the forty-hour week law is changed, for administrative reasons, 
from 5 days of 8 hours each, Monday to Friday, inclusive, to 5 days of 7 hours 
each, Monday to Friday, inclusive, and 5 hours on Saturday, annual and sick 
leave, both current and advanced, should be charged on a basis of the length 
of the work day in force when the leave is taken, a full work day’s absence, 
regardless of the number of work hours constituting the day, to be computed 
as one day’s leave, a partial day as a fraction of a day, the denominator of 
which is the total number of work hours constituting the day, and the numerator 
the number of work hours’ absence thereon.” 

In view of the peculiar nature of the duties performed, it has been adminis- 
tratively determined that firefighters in field establishments of this Department 
shall be on duty twelve hours per day, seven days per week. In certain in- 
stances, however, local conditions require that such employees be assigned 
to shifts of twenty-four hours of continuous duty on alternate days, from 8 
p. m. one day until 8 p m. the folowing day, with a 24-hour rest period 
in between. 

The question has been presented to this office as to the method of computing 
sick and annual leave for those employees whose tour of duty consists of a 
full twenty-four hour period on alternate days. If the ruling of 20 C. G, 170 is 
strictly adhered to, an employee who is on leave of absence from a twenty-four 
hour shift will be charged for one day’s leave, and if absent for two weeks, he 
will be charged for seven days’ leave. If, however, an employee performing 
identical services but assigned to seven twelve-hour shifts per week is absent 
for the same number of hours or weeks, he will be charged for two days’ and 
fourteen days’ leave, respectively. It is submitted that such a practice, if 
adhered to, will work injustice on the latter group. To allow a twenty-four hour 
tour of duty to be considered as one “day” for the purpose of computing leave 
would, in reality, have the effect of extending to such employees twice as much 
leave as is granted to others in the same employment category. 

It would seem that an equitable solution to the problem might be reached 
by considering the twenty-four hour tour of duty as two “days” within the 
meaning of the leave regulations, but served continuously. Such an interpreta- 
tion, however, does not appear to be consistent with the decisions cited above. 
Your opinion is therefore requested as to the proper method of charging leave 
to employees in these positions. 
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Your letter would appear to indicate a misconception of the mean- 
ing of the word “days” as used in the annual and sick leave statutes, 
as amended. In decision of May 4, 1938, 17 Comp. Gen. 906, it was 
held (quoting from the syllabus) : 


“Days” as used in the annual and sick leave acts of March 14, 1936, means 
calendar days and not work days. 


An employee who is “assigned to shifts of twenty-four hours of 
continuous duty on alternate days, from 8 p. m. one day until 8 
p. m. the following day, with a 24-hour rest period in between” (quot- 
ing from the third paragraph of your letter) works a part of every 
calendar day of the week. An absence on annual or sick leave from 
8 p. m. one calendar day to 8 p. m. the next calendar day during the 
entire tour of duty on 2 succeeding calendar days, should be charged 
as 2 days’ annual or sick leave. An absence of 1 week would be 
chargeable as 7 days’ leave and absence of 2 weeks would be chargeable 
as 14 days’ leave, it being understood that Sundays for these em- 
ployees “occur within a regular tour of duty” (quoting from the act 
of March 2, 1940, 54 Stat. 38). See, also, section 11 of the Annual 
Leave Regulations and section 12 of the Sick Leave Regulations. It 
is to be understood, of course, that absence on a holiday occurring 
within a regular tour of duty is not chargeable as annual or sick 
leave. 21 Comp. Gen. 901. 

Accordingly, the solution suggested in the concluding paragraph 
of your letter not only is “equitable” as stated, but constitutes the 
only proper legal procedure, and is entirely consistent with the rules 
stated in the dicisions of this office cited in your letter. 


(B-25070) 


SIX MONTHS’ DEATH GRATUITY—JURISDICTION AND SUFFICIENCY 
OF DEPENDENCY DETERMINATIONS BY SUBORDINATE OFFICIALS 


The jurisdiction of the General Accounting Office as “to any other dependent 
relative” designated under the act of May 22, 1928, to receive the 6 months’ 
death gratuity provided by that act is not affected by section 10 of the act 
of March 7, 1942, which makes final and conclusive the administrative 
determination of the fact of dependency only in the class of payments 
enumerated therein. 

The administrative determination of dependency which is made final and con- 
clusive under the proviso in the act of May 22, 1928, requiring the 
Secretary of the Navy to cause the 6 months’ death gratuity—if there be 
no widow, child, or previously designated relative—to be paid to any 
grandparent, parent, sister, or brother, determined to have been dependent 
on the deceased officer, nurse, or enlisted man, need not be the personal 
determination of the Secretary of the Navy but may be the conclusion as 
to dependency reached by a subordinate official designated by the Secretary. 


Assistant Comptroller General Elliott to the Secretary of the Navy, August 6, 
1942: 


There has been received your letter of April 6, 1942, as follows: 


Section 10 of the Act approved March 7, 1942 (Public Law 490—77th 
Congress), provides: 
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“Sec. 10. The determination of the fact of dependency under the provisions 
of this Act, and the determination of the fact of dependency under the pro- 
visions of any and all other laws providing for the payment of pay, allowances, 
or other emoluments to enlisted men of the Army, Navy, Marine Corps, and 
Coast Guard of the United States where such payments are contingent upon 
dependency, shall be made by the head of the department concerned, or by 
such subordinate as he may designate, and such determination so made shall be 
final and conclusive: Provided, That the Act of June 4, 1920 (41 Stat. 824), 
as amended (U. S. C., title 34, sec. 943), is hereby amended by deleting the 
word ‘actually’ in the first proviso.” 

In a letter dated March 13, 1942, the Secretary of the Navy expressed the 
desire that all persons in the Naval service should understand the purpose 
of the Act of March 7, 1942, and the procedure therein outlined for its admin- 
istration. In this connection, paragraph 13 of said letter provides: 

“13. In the administration of reference (a) the Chief of the Bureau of Navi- 
gation is charged with the following: 


- ~ * * * * * 


“(c) To determine the fact of dependency : 

“(1) for the payment of six months’ death gratuity * * *.” 

The law authorizing payment of the six months’ death gratuity as set forth 
in U. S. Code, Title 34, section 943, provides: 

“Immediately upon offieial notification of the death from wounds or disease, 
not the result of his or her own misconduct, of any officer, enlisted man, or 
nurse on the active list of the regular Navy or regular Marine Corps, or on 
the retired list when on active duty, the Paymaster General of the Navy shall 
cause to be paid to the widow, and if there be no widow, to the child or 
children, and if there be no widow or child, to any other dependent relative 
of such officer, enlisted man, or nurse previously designated by him or her, an 
amount equal to six months’ pay at the rate received by such officer, enlisted 
man, or nurse at the date of his or her death. The Secretary of the Navy 
shall establish regulations requiring each officer and enlisted man or nurse 
having no wife or child to designate the proper dependent relative to whom 
this amount shall be paid in case of his or her death. Said amount shall be 
paid from funds appropriated for the pay of the Navy and pay of the Marine 
Corps, respectively: Provided, That if there be no widow, child, or previously 
designated dependent relative, the Secretary of the Navy shall cause the amount 
herein provided to be paid to any grandparent, parent, sister, or brother shown 
to have been actually dependent upon such officer, enlisted man, or nurse prior 
to his or her death, and the determination of such fact by the Secretary of the 
Navy shall be final and conclusive upon the accounting officers of the Gov- 
ernment: Provided, That nothing in this section or in other existing legislation 
shall be construed as making the provisions of this section applicable to officers, 
enlisted men, or nurses of any forces of the Navy of the United States other 
than those of the regular Navy and Marine Corps, and nothing in this section 
shall be construed to apply in commissioned grades to any officers except those 
holding permanent or probationary appointments in the regular Navy or Marine 
Corps: Provided, That the provisions of this section shall apply to the officers 
and enlisted men of the Coast Guard, and the Secretary of the Treasury will 
cause payment to be made accordingly (June 4, 1920, ch. 228, § 1, 41 Stat. 824; 
May 22, 1928, ch. 685, 45 Stat. 710).” 

The first proviso of the above-quoted law was amended by section 10 of the 
Act of March 7, 1942, by deleting therefrom the word “actually.” 

Under the language of section 10, supra, the head of the department con- 
cerned is required to determine the fact of dependency in accordance with the 
provisions of the Act of March 7, 1942, which determination, however, the head 
of the department concerned is authorized to delegate to such subordinate as 
he may designate. As indicated above, the Secretary of the Navy, in his letter 
of March 13, 1942, delegated to the Chief of the Bureau of Navigation the 
authority to determine the fact of dependency for the payment of six months’ 
death gratuity in the case of Navy personnel, and. by paragraph 21 of such 
letter similar delegation of authority was made to the Commandant, U. S. 
Marine Corps, with respect to Marine Corps personnel. 

It will be observed that section 10 of the Act of March 7, 1942, covers pay- 
ments to enlisted men only. Moreover, in the case of previously designated 
dependent relatives of deceased Naval personnel, the dependency determination, 
under the provisions of 34 U. S. Code 943. supra, rests in the Comptroller 
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General. Similarly, in the case of undesignated beneficiaries for payment of 
the six months’ death gratuity, as authorized in the first proviso appearing in 
34 U. S. Code 948, the determination of the fact of dependency is expressly 
required to be made by the Secretary of the Navy and his determination in 
such cases is made final and conclusive upon the accounting officers of the 
Government. 

However, in view of the provisions of the Act of March 7, 1942, as herein 
referred to, and of the instructions issued thereunder by the Secretary of the 
Navy on March 13, 1942, your decision is requested as to whether or not pay- 
ments of claims for the six months’ death gratuity on the basis of determination 
of the fact of dependency made by the Chief of the Bureau of Navigation or 
the Commandant, U. 8S. Marine Corps, in the case of both previously designated 
dependent relatives and of undesignated dependent relatives of deceased officers 
and enlisted men of the Naval service, will be passed in the audit. 

Since the question of payment of the six months’ death gratuity is one of 
immediate concern to the dependent relatives of deceased officers and enlisted 
men, it is requested that your reply be expedited. 


There is nothing in the act of March 7, 1942, 56 Stat. 143, which 
affects the jurisdiction of this office with respect to payments of the 
6 months’ death gratuity under the act of May 22, 1928, 45 Stat. 710. 
34 U. S. Code 943. The amendment thereof im section 10 of the act 
of March 7, 1942, 56 Stat. 145, is of a proviso which confers upon 
the Secretary of the Navy authority to cause to be paid the amounts 
thereof in cases of undesignated relatives, and in that connection and 
to this limited extent to make a final and conclusive determination 
of the fact of dependency of relatives to whom he has caused payment 
to be made. 

In decision of July 30, 1942, B-25657, 22 Comp. Gen. 85, to an 
Army disbursing officer, it was held—contrary to a holding of a 
former Comptroller General—that the death gratuity statute in 
authorizing payments to any other dependent relative previously 
designated contemplated a class of near relatives who had an insurable 
interest in the deceased, not that evidence of dependency should be 
furnished, and that, where properly designated, payment was author- 
ized in the case of mother, father, brother, or sister without evidence 
of dependency. In the case of more remote relatives it was held 
there must be evidence of insurability, and this office under the death 
gratuity statutes as to any other dependent relative previously desig- 
nated has jurisdiction to determine that the relative designated is a 
dependent relative—that is, one who has an insurable interest in 
the deceased—within those acts. The officials you have directed to 
determine the fact of dependency necessarily will exercise their 
authority subject to the audit of this office in all such cases. 

Payments authorized by you to be made to undesignated relatives, 
as provided in the first proviso to the section of the code as quoted 
in your letter, are not within the jurisdiction of this office except 
to the extent that as to such payments this office has authority to 
determine that the terms of the proviso have been observed. 

Your question is whether, having authorized certain other officers 
to determine the fact of dependency in the case of undesignated rela- 
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tives, such determination will be accepted by this office. In view of 
the decision of July 30, 1942, B-25657, supra, question would arise 
only with respect to determinations in cases of grandparents. 
Clearly, the selection of the relative to whom payment is to be made, 
where there has been no designation by the deceased, is exclusively 
within the jurisdiction of the Secretary of the Navy. The statute 
provides that the Secretary of the Navy shall cause the payment to be 
made to any one of the named relatives with the further provision 
that the determination of such fact (dependency) by the Secretary of 
the Navy shall be final and conclusive. As the principal clause of 
the provision does not require the personal action of the Secretary of 
the Navy the finality of the conclusion reached by the subordinate 
official designated by the Secretary of the Navy to perform the duties 
contemplated by the statute will be treated in the audit as the deter- 
mination of the Secretary of the Navy and given effect accordingly. 


(B-27558) 


ALLOTMENTS OF PAY—MEMBERS OF THE WOMEN’S ARMY 
AUXILIARY CORPS 


Members of the Women’s Army Auxiliary Corps may not be considered within 
the class of persons enumerated in the act of May 16, 1938, authorizing 
the Secretary of War to permit allotments from their pay by officers, mem- 
bers of the Army Nurse Corps, enlisted men of the Army, and certain others, 
and, therefore, they may not be permitted to make allotments from their 
pay. 

Assistant Comptroller General Elliott to the Secretary of War, August 6, 1942: 

There has been received your letter of July 21, 1942, requesting 
decision whether under the provisions of the act of October 6, 1917, 
40 Stat. 385, as amended, Title 10 U. S. C. 894, members of the 
Women’s Army Auxiliary Corps established by the act of May 14, 
1942, Public Law 554, 56 Stat. 278, may be permitted to make allot- 
ments from their pay for dependents and to insurance companies. 

The act of May 16, 1938, 52 Stat. 354, 10 U. S. C. (Supp.) 894, 
amended the prior act, as amended, so as to provide— 

The Secretary of War is authorized to permit officers, members of the Army 
Nurse Corps, contract surgeons, and enlisted men of the Army, active or retired, 
and also permanent civilian employees on duty in Alaska or outside of the con- 
tinental limits of the United States, to make allotments from their pay, under 


such regulations as he may prescribe, for the support of their families or rela- 
tives or for other proper purposes which in his discretion warrant such action. 


The act of May 14, 1942, Public Law 554, 77th Congress, is entitled 
“an act To establish a Women’s Army Auxiliary Corps for service with 
the Army of the United States” and after setting out in more or less 
detail the various rights and benefits of the female personnel, includ- 
ing the pay, allowances, uniforms, leave privileges, medical attention, 
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death benefits, etc., specifically provides in section 12, 56 Stat. 281, 
that— 


Sec. 12. The corps shall not be a part of the Army, but it shall be the only 
women’s organization authorized to serve with the Army, exclusive of the Army 
Nurse Corps. Nurses may be enrolled in the corps but nothing in this Act 
shall be construed to affect or change the Army Nurse Corps as now established 
by law. 


Under the act of March 2, 1899, as amended by the act of May 16, 
1938, permission to make allotments is specifically limited to officers, 
members of the Army Nurse Corps, contract surgeons, enlisted men 
of the Army, and permanent civilian employees on duty in Alaska or 
outside the continental limits of the United States. Authority to 
make allotments was not one of the benefits expressly conferred upon 
members of the Women’s Army Auxiliary Corps; the Corps is not 
a part of the Army nor are the members thereof permanent civilian 
employees on duty in Alaska or outside the continental limits of the 
United States; reasonably they may not be considered in the class of 
persons referred to in the law permitting the making of allotments. 
It is necessary to conclude, therefore, that there is no legal authority 
by which members of the Women’s Army Auxiliary Corps may be 
permitted to make allotments from their pay. 


(B-26993) 


FEES—PROCUREMENT OF GOVERNMENT BUSINESS—LICENSED REAL 
ESTATE AGENTS OR BROKERS 


Licensed real-estate agents or brokers having listings on industrial property for 
rent, in accordance with the general business practice, and who have not 
obtained such licenses for the sole purpose of effecting a particular lease 
or leases with the Government, may be considered “bona fide established 
commercial or selling agencies maintained by the contractor for the purpose 
of securing business” within the meaning of the exception to the warranty 
that the contractor “has not employed any person to solicit or secure this 
contract upon any agreement for a commission, percentage, brokerage, or 
contingent fee,” which warranty is required by Executive Order 9001, as 
amended, to be included in every contract entered into pursuant to the 
Executive order. ; 


Comptroller General Warren to the Director, The Office of Defense Transpor- 
tation, Office for Emergency Management, August 7, 1942: 


I have your letter of July 16, 1942, as follows: 


Reference is made to your letter of June 29, 1942, File B-26993, which was 
written in response to a letter addressed to you on June 25, 1942, by the General 
Counsel of this Office, with regard to the emergency war program of providing 
storage space and public warehousing services for the use of the Government 
in various cities of the United States. Particular reference was made in that 
correspondence to the incorporation in leases which may be entered into by the 
Government in connection with the program described, of the provisions of 
paragraph numbered 5, Title II of Executive Order No. 9001 (6 F. R. 6787). 

As the General Counsel pointed out in his letter to you, it is anticipated 
that it will be necessary to negotiate some three hundred to five hundred ieases 
of industrial premises to provide the storage facilities contemplated by the 
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program. Al] of this must be done within a comparatively short period of time 
in order to meet the immediate requirements of the Government in the present 
emergency. In order to avoid delay in locating suitable premises, we desire 
to obtain the cooperation of licensed real-estate brokers doing business in various 
parts of the country. We hope that this cooperation will result in brokers 
bringing to our attention suitable properties which have been listed with them 
for lease to any satisfactory tenant upon suitable terms and conditions. Notices 
of these listings will be given us not upon any specific request therefor, but as 
a result of the general publicity afforded the warehousing program. In fact, 
this has already been our experience. 

Upon receipt of these notices from the various brokers, we propose to in- 
vestigate those industrial properties so listed which appear to be of value to 
the Government in connection with the emergency program described. If it is 
found that any particular property is desirable from the standpoint of the 
use contemplated by the program, it is the desire of this Office to open negotia- 
tions with the licensed real-estate broker representing the owner of the building, 
or representing a tenant who may be willing to sublease or assign his lease to 
the Government. If a lease is made of the premises as a result of such nego- 
tiations, it is reasonable to assume that the broker will have earned, and 
undoubtedly will be paid by the lessor, a reasonable commission. 

In the light of the conclusions expressed in your letter of June 29, 1942, it 
appears to me that commissions paid to brokers under the factual situation here 
presented, properly would be considered commissions payable by contractors 
upon contracts “made through bona fide established commercial or selling 
agencies” and, for that reason, the situation would fall within the exception 
contained in paragraph numbered 5, Title II, Executive Order No. 9001. 

Before proceeding in the manner indicated, I shall very greatly appreciate your 
advice as to whether you agree with the conclusion I have reached and whether 
the views expressed in your letter of June 29, 1942, will apply to the factual 
situation presented in this letter. 


Paragraph 5, Title II of Executive Order No. 9001, as amended, 
provides as follows: 


5. Every contract entered into pursuant to this order shall contain a warranty 
by the contractor in substantially the following terms: 

“The contractor warrants that he has not employed any person to solicit 
or secure this contract upon any agreement for a commission, percentage, broker- 
age, or contingent fee. Breach of this warranty shall give the Government the . 
right to annul the contract, or, in its discretion, to deduct from the contract 
price or consideration the amount ‘of such commission, percentage, brokerage, 
or contingent fees. This warranty shall not apply to commissions payable by 
contractors upon contracts or sales secured or made through bona fide established 
commercial or selling agencies maintained by the contractor for the purpose of 
securing business.” 


The question presented by your letter would appear to be, specifi- 
cally, whether licensed real estate agents or brokers having listings 
on available storage space may be considered “bona fide established 
commercial or selling agencies maintained by the contractor for the 


purpose of securing business,” within the meaning of the exception 


in the above-quoted paragraph. If it be determined that the agents 
may be so considered then, of course, the fact that they may take 
the initiative in bringing to the attention of the Government property 
listed with them for rental purposes has no material bearing since 
established commercial or selling agencies may be expected to take 
such steps as part of a natural course of conduct calculated to effect 
successfully the purpose for which they were engaged and earn the 
fee payable for such service by their respective clients. 





126 DECISIONS OF THE COMPTROLLER GENERAL 


That the warranty contains an exception is recognition of the fact 
that in some instances dealing with agents or contractors is not 
objectionable and, in fact, may be desirable from a Government stand- 
point. Consequently, in construing the applicability of the exception 
to a particular factual situation especial attention should be directed 
to the evil which the provision is designed to prevent. Although no 
specific declaration of purpose is set out in the Executive Order itself, 
the undesirability of the connivancy and malefactions of certain types 
of commission brokers in securing Government business is perhaps so 
well known that such a declaration would be but a statement of the 
obvious. Mr. Justice Field expressed the sentiment rather forcefully 
in the case Jol Co. v. Norris, 2 Wall. 45, 54, in which he said: 

* * * All contracts for supplies should be made with those and with those 
only, who will execute them most faithfully, and at the least expense to the 
Government. Considerations as to the most efficient and economical mode of 
meeting the public wants should alone control, in this respect, the action of 
every department of the Government. No other consideration can lawfully 
enter into the transaction, so far as the Government is concerned. Such is 
the rule of public policy; and whatever tends to introduce any other elements 
into the transaction, is against public policy. That agreements, like the one 
under consideration [between a Government contractor and a commission 
broker], have that tendency, is manifest. They tend to introduce personal 
solicitation, and personal influence, as elements in the procurement of contracts; 


and thus directly lead to inefficiency in the public service, and to unnecessary 
expenditures of public funds. 


Apparently, it is not the purpose of the provision of the Executive 
Order, supra, to interfere with the ordinary trade practices of persons 
desiring to contract with the Government. Thus the exception speaks 
of established commercial or selling agencies “maintained” by the 

-contractor for the purpose of securing business. Of the various 
definitions ascribed to the word “maintain” in Webster’s New Inter- 
national Dictionary the one most consonant with the spirit and purpose 
of this exception is “To practice as a matter of habit or custom.” 
Since it is a general business practice for owners of industrial prop- 
erty desiring to rent their property to engage by means of a listing 
an agent to accomplish that result, it would appear that the owners 
do in fact maintain agents for the purpose of securing business. 

Whether a particular real estate broker is a “bona fide established” 
commercial agency depends, of course, on many factors, which need 
not be discussed at this time. The fact that a broker has been duly 
licensed by competent authority is some evidence that that broker 
is within the contemplation of the exception to the warranty. How- 
ever, possession of a license may not be conclusive in all cases, for 
under no circumstances may the above-quoted paragraph 5 of Ex- 
ecutive Order 9001 be construed to except persons who have procured 


such licenses for the sole purpose of effecting a particular lease or 
leases with the Government. 
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Accordingly, I concur in the views expressed in your letter that 
commissions paid to licensed real estate brokers by lessors of storage 
space to the Government may be considered as incident to contracts 
“made through bona fide established commercial or selling agencies” 
provided such brokers are in fact “bona fide” and “established” firms 
engaged in that business generally. 


(B-27420) 


COMPENSATION AND TRAVELING EXPENSES—MILITARY AND NAVAL 
PERSONNEL ON CIVILIAN DUTY 


A Government employee who has been inducted into the military service may 
not be paid compensation for, or traveling expenses incident to, services 
rendered in his civilian position during a period of furlough with pay from 
the military service. 

A Government employee who is inducted or enlisted in the Army or Navy 
and is thereafter placed on inactive duty without pay as a member of 
the Reserve—as distinguished from a person in an active-duty status with 
pay in the military or naval service—may be employed in a civilian posi- 
tion and receive the compensation thereof during the period of such inactive 
reserve status. 


Comptroller General Warren to the Secretary of Labor, August 7, 1942: 
I have your letter of July 13, 1942, as follows: 


Mr. Maurice F. W. Taylor, Assistant Economist, Wage and Hour Division, 
New York City, was inducted for training and service in the armed forces of 
the United States at Fort Dix, New Jersey, on May 4, 1942. Immediately fol- 
lowing his induction, Private Taylor requested and was granted a ten-day 
furlough in order to complete some work in connection with an economic survey 
of the confectionery industry. He returned to the National Office of the Wage 
and Hour Division in New York City at his own expense. 

A decision is requested as to whether or not the Division’s appropriations 
for traveling expenses and personal services would be available to pay salary, 
subsistence, and traveling expenses in connection with Private Taylor’s Serv- 
ices and travel while still on the payroll of the United States Army. 

For your information, Private Taylor’s former salary was $2600 per annum. 
His official station was New York City prior to his induction, and he has re- 
employment rights with the Wage and Hour Division. 


It is understood from your letter that Mr. Taylor’s furlough from 
the military service was with pay, and that the question presented 
is whether he may be paid during such period the compensation of 
his civilian position for services actually rendered (not for annual 
leave) and, also, for travel expenses incurred under proper orders 
during such period. 

It has been held in a long line of decisions of the accounting officers 
of the Government that it is incompatible for a person to be em- 
ployed on active duty in a civilian position under the Government 
and, also, to be carried on the active rolls of the military service. See 
3 Comp. Gen. 40; 17 id. 1049; 18 id. 213; 20 id. 257, and decisions 
therein cited. Particular reference is made to the decision of Sep- 
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tember 1, 1938, 18 Comp. Gen. 213, 216, wherein, after quoting from 
the case of Badeau v. United States, 130 U. S. 439, it was stated: 

If it is incompatible and against the general policy of the law for a retired 
officer, who is only subject to the rules and articles of war and certain limited 
other incidents of military service, to hold a civil office in a foreign country, 
obviously, any appointment in the civil branch of the Government would be 
incompatible with service on the active list of the Army. The fact that 
during hours of relaxation or relief from the actual performance of duties the 
individual has time to devote to his personal affairs and that normally such 
time is available for the performance of other duties is not the test. Com- 
patibility is determined by the individual’s freedom to perform both services, 
the one without interference from the other. The superior—the controlling— 
obligation to render military service thus makes impossible the acceptance 
without qualification of another obligation to the Government to render service 
in a civilian capacity at the same time. The time of one in the military service 
is not his own, however limited the duties of the particular assignment may be, 
and any agreement or arrangement for the rendition of services to the Govern- 
ment in another position or employment is incompatible with his military 
duties actual or potential. * * * 


There is nothing in recent statutes, providing reemployment bene- 
fits for civilian employees who enter the active military or naval 
service and authorizing payment to them for annual leave in their 
civilian positions concurrently with the receipt of active duty pay 
in the military or naval service, which justifies or authorizes any 
modification of the above-stated rule. That is to say, those statutes 
do not recognize nor authorize a dual civilian and military active 
duty status with pay other than while on annual leave from civilian 
positions. See 21 Comp. Gen. 403. 

Accordingly, upon the basis of the facts as understood, you are 
advised that Mr. Taylor is not entitled to, and may not be paid, 
the compensation of his civilian position for active duty during 
the period of furlough with pay from the Army. 

This case is to be distinguished from a case where an employee 
is inducted into, or enlists in the Army or Navy and is thereafter 
placed on inactive duty without pay as a member of the Reserve. 
In such a case, there would be no legal objection to his employment 
on active duty in his civilian position and payment to him of the 
compensation of his civilian position during the period of an in- 
active reserve status in the Army or Navy during which he receives 
no pay. 

Regarding the matter of payment for travel expenses in the situa- 
tion here presented, the rule of incompatibility of employment in 
a civilian and military status during the same period of time has 
been applied to deny payment of traveling expenses incurred inci- 
dent to the employment in a civilian position while in an active duty 
and pay status in the military service. See decision of March 17, 
1919, 25 Comp. Dec. 666, wherein it was held (quoting from the 
syllabus) : 


The employment of an Army officer while on leave of absence by a civil 
branch of the Government, without formal detail to such duty, but under an 
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agreement to pay for his traveling expenses, being inconsistent with the control 
by the War Department over the officer and amounting in the case of the civil 
branch to the acceptance of voluntary services, is not authorized. 


See, also, decision of August 31, 1921, 1 Comp. Gen. 98 wherein it 
was held (quoting from the syllabus) : 


Officers of the Army and Navy who are detailed for duty with the United 
States Shipping Board or any other civil branch of the Government are entitled 
to the same traveling allowances that they are entitled to when assigned to duty 
in the military or naval service and no other unless specific provision is made 
by statute for other traveling allowances. 


Also, see 2 Comp. Gen. 373; 15 id. 98; 18 id. 923; and compare 15 
id. 377. 

You are advised, therefore, that Mr. Taylor may not be reimbursed 
for any portion of the travel expenses incurred incident to active 
service in his civilian position while he was on furlough with pay 
from the Army. 


(B-27674) 


SUBSISTENCE—PER DIEMS—PERSONS SERVING IN AN ADVISORY 
CAPACITY WHILE AWAY FROM THEIR HOMES 


Where the statutory authority to pay actual transportation and other expenses 
and not to exceed $10 per diem in lieu of subsistence of persons serving 
in an advisory capacity without other compensation from the United States 
is limited to periods during which they are away from their homes, a 
person serving in such an advisory capacity whose home is at Bethesda, 
Md.—a place generally and commonly regarded as being a suburb and a 
part of the metropolitan area of Washington, D. C.—is not entitled to a 
per diem in lieu of subsistence for duty performed in Washington, D. C., 
which must be regarded as his home. 

Under the statutory authority to pay actual transportation and other expenses 
and not to exceed $10 per diem in lieu of subsistence of persons “serving 
while away from their homes” in an advisory capacity without other com- 
pensation from the United States, such a person may not be paid a per 
diem in lieu of subsistence during a period of duty at the place where his 
home is located even though another place has been designated as his 
official headquarters. 


Comptroller General Warren to R. J. Lippolt, Office of Price Administration, 
August 8, 1942: 


Reference is made to your letter of July 24, 1942, as follows: 


Attached are Bureau Vouchers Nos. OPA 1749, 2586, 2585, 252, and 933 
covering per diem in lieu of subsistence expenses for Mr. Philip A. M. Smith, 
which have been submitted for payment to the undersigned, an authorized 
certifying officer. 

Mr. Smith is a consultant serving without compensation in the Washington 
Office of Price Administration. His official headquarters have been designated 
as Baltimore, but his home is in Bethesda, Maryland, a suburb of Washington. 
During the entire period of the vouchers, from the date of his entrance on 
duty on May 4 through July 15 he has been on duty in Washington and is 
claiming $10 per diem continuously during that time. He lives at his Bethesda 
home but, according to a memorandum dated July 23, which is attached hereto, 
he was generally absent therefrom between the hours of 7:30 a. m. and 7:30 

. ™. 

. Since, under the Act of October 9, 1940, and subsequent appropriation acts, 
the $10 per diem is payable only to individuals serving away from their homes, 
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it appears that’ reimbursement must necessarily be limited in the case under 
consideration to a maximum of % per diem daily. The question that arises, 
however, is whether the claimant, living in Bethesda and working in Washington 
as he does, is actually serving while away from his home within the meaning 
of the acts. 

Your decision is requested as to the amount of reimbursement, if any, to 
which Mr. Smith is entitled. 


The referred-to vouchers cover claim for $10 per diem in lieu of 
subsistence for the period May 4, 1942, to July 15, 1942, inclusive. 
Mr. Smith’s letter of appointment as Consultant in the Office of 
Price Administration reads as follows: 


You are appointed as Consultant without compensation for an indefinite 
period, effective May 4, 1942. 

During this period your services will be without compensation from the 
United States. However, you, will be reimbursed for actual and necessary 
traveling expenses in accordance with standard government regulations and 
you will be allowed 310.00 per diem, in lieu of subsistence, when you are away 
from your official headquarters on official business connected with the Tire 
Rationing Division, Office of Price Administration. 

Will you please complete and return the enclosed statement of acceptance? 
Also, it is requested that you return the attached oath of office and personnel 
affidavit after proper certification by a notary public. Transportation request 
forms will be mailed to you immediately. 

We appreciate your patriotic cooperation in this very important aspect of 
the war program. 


Mr. Smith accepted the appointment ander date of May 4, 1942, in 
the following terms: 


I hereby accept the designation of Censultant in the Office of Price Adminis- 
tration, with the understanding that I will render such services as may be 
necessary in connection with this program and that such services on my part 
shall be rendered without compensation of any nature from the United States 
Government. I understand that my official headquarters will be Baltimore, 
Maryland, and that I will be reimbursed for actual and necessary traveling ex- 
penses in accordance with standard Government regulations (approved by the 
President January 30, 1934; September 10, 1935; March 27, 1939; and July 18, 
1939) when I am engaged in official work of the Office of Price Administration, 
and will be allowed $10.00 per diem, in lieu of subsistence, when I am away 
from my official headquarters on official business. I am not receiving other 
compensation from the United States Government. 


Attached to the vouchers are copies of travel orders designating 
Baltimore, Maryland, as the official headquarters of Mr. Smith, author- 
izing him to “Travel from Baltimore, Maryland, to Washington, D. C. 
and return, as often as may be necessary,” and purporting to authorize 
a per diem allowance of $10. Mr. Smith has filed the following memo- 
randum in connection with his vouchers: 


In response to your request of July 22, I submit the following information. 

My regular place of work is: United States Rubber Company, 429 South Charles 
Street, Baltimore, Maryland. 

My home is located at: 7915 Radnor Road, Bethesda, Maryland. 

I have served as a Consultant in the Tire Rationing Branch, Automotive Supply 
Rationing Division, since May 4, 1942. I have not kept a record of the time of 
departure from my home and arrival at my home each day I have been on duty 
in the Tire Rationing Branch but, generally speaking, I leave Bethesda at 7:30 
a.m. each morning and arrive home about 7 : 30 p. m. each evening. 
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Vouchers covering the period May 4, 1942, to June 30, 1942, are 
proposed to be charged to the appropriation “112/30006 (25) Emer- 
gency fund for the President, National Defense (Allotment to Office 
for Emergency Management, Office of Price Administration) 1942 
and 1943.” The President’s allocation letter, No. 42/3-12, dated May 
2, 1942, on the basis of which the above-mentioned appropriation has 
been set up, contains the following provision: 

The funds hereby allocated shall be available for all necessary expenses of the 
Office of Price Administration and may be expended for all the objects and by 
all the methods authorized by the appropriation for the Office for Emergency 
Management contained in the “Third Supplemental National Defense Appropria- 
tion Act, 1942.” 

The “Third Supplemental National Defense Appropriation Act, 
1942,” act of December 17, 1941, Public Law 353, under the heading 
“Office for Emergency Management” provides “For an additional 
amount for the Office for Emergency Management, fiscal year 1942, 
including objects for which the appropriation under this heading in 
the Second Deficiency Appropriation Act, 1940, is available, and 
subject to the provisions and limitations thereof.” The Second De- 
ficiency Appropriation Act, 1941, approved July 3, 1941, 55 Stat. 543, 
makes funds available to the Office for Emergency Management for 
“all objects for which and methods by which said emergency funds 
and funds available to said Council of National Defense were and are 
available and expendable.” The act of October 9, 1940, 54 Stat. 1032, 
cited by you, under the heading “Council of National Defense” pro- 
vides as follows: 


The appropriation for the expenses of the Council of National Defense con- 
tained in the “First Supplemental National Defense Appropriation Act, 1941,” 
upproved June 26, 1940, and allocations to the Council of National Defense, the 
Advisory Commission, and other subordinate bodies of the Council from the 
appropriations entitled “Emergency Fund For The President” contained in the 
Acts making appropriations for the Military Establishment and the Navy De- 
partment for the fiscal year 1941, approved June 13 and June 11, 1940, shall be 
available for the payment of actual transportation expenses and not to exceed 
$10 per diem in lieu of subsistence and other expenses of members of the Com- 
mission, subordinate bodies of the Council, persons serving at $1 per annum, and 
persons serving while away from their homes, without other compensation from 
the United States, in an advisory capacity to the Council, the Advisory Commis- 
sion or other subordinate bodies of the Council, or in attendance at meetings 
concerned with the national defense. 


The appropriation proposed to be charged with the amount stated 
on the voucher covering the period July 1 to 15, 1942, is not indicated, 
but it is presumed the amount of that voucher was intended to be 
charged to the appropriation provided under the heading “Office of 
Price Administration” contained in the “First Supplemental National 
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Defense Appropriation Act, 1943,” approved July 25, 1942, Public 
Law 678, which contains the following item: 

* * * actual transportation and other necessary expenses and not to exceed 
$10 per diem in lieu of subsistence of persons serving while away from their homes 
in an advisory capacity without other compensation from the United States, or 
at $] per annum. 

The authority thus provided by law and the action of the President 
for payment of a per diem of $10 in lieu of subsistence to persons who 
serve without compensation for the Office of Price Administration is 
exclusive of all other authority to pay a commutation allowance for 
subsistence, including the Subsistence Expense Act of 1926, 44 Stat. 
688, as amended by the act of June 30, 1932, 47 Stat. 405, and the act 
of January 30, 1942, Public Law 424, and the Standardized Govern- 
ment Travel Regulations. The authority to pay the per diem of $10 
to persons who serve in an advisory capacity in the Office of Price 
Administration, without compensation, is limited to periods such per- 
sons are “serving while away from their homes.” See 21 Comp. Gen. 
3877. Compare 21 id. 409; 610. Bethesda, Md., where Mr. Smith 
resides and maintains his home, is generally and commonly regarded 
as being a syburb and a part of the metropolitan area of Washington, 
D.C. Hence, Washington, D. C., must be regarded as his home within 
the meaning of the statutory authority for payment of the per diem 
of $10. As he was on duty in Washington during the entire period, 
on and after the effective date of his appointment covered by the 
voucher, it must be concluded that he was not serving while away from 
his home during any part of the period involved. Hence, he is not 
entitled to payment of the per diem allowance of $10. 

In view of the terms of the only statutory authority applicable in 
such a case as here presented, there was no authority in the Office of 
Price Administration to agree to pay Mr. Smith a per diem in lieu 
’ of subsistence of $10, or any other rate of per diem, while he was away 
from his designated official headquarters at Baltimore, Md. Even if it 
could be regarded that Mr. Smith was entitled to the benefits of the 
Subsistence Expense Act, as amended, and the Standardized Govern- 
ment Travel Regulations, no payment of a per diem in lieu of sub- 
sistence of $6 would appear to be authorized in this instance for the 
reason that he remained and was on duty in Washington, D. C., his 
home, from the time he was appointed and entered on duty, and, ac- 
cordingly, was not in a travel status entitling him to a per diem allow- 
ance within the meaning of that statute and regulation. See 21 Comp. 
Gen. 697. 

You are not authorized to certify the vouchers for payment. The 
vouchers and papers enclosed with your letter are returned herewith. 
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PAY—HIGHER COMMAND IN TIME OF WAR 






An Army officer who is assigned to an organization under orders detailing him 
to command thereof and upon whom, after assignment, the command would 
have automatically devolved, without the necessity for the issuance of 
orders, by reason of his being the senior officer present is not entitled to 
pay of a higher rank under section 7 of the act of April 26, 1898, which 
provides that in time of war an officer serving with troops operating against 

an enemy who shall exercise, under assignment by competent authority, 

a command above that pertaining to his grade shall be entitled to the 

pay and allowances of the higher grade. 


Assistant Comptroller General Elliott to Col. Herbert Baldwin, U. S. Army, 
August 10, 1942: 


There has been received by second endorsement of July 6, 1942, 
your letter of May 21, 1942, requesting decision whether you are 
authorized to make payment on a voucher transmitted therewith in 
favor of Captain Robert M. Jaap, serial No. 0-347112, Sixty-fourth 
Coast Artillery (AA), in the amount of $157.50, covering the differ- 
ence in pay between that authorized for a first lieutenant and that 
authorized for a captain with the same length of service for the 
period December 7, 1941, to April 21, 1942. 

_ Paragraph 2, Special Orders No. 91, Headquarters Sixty-fourth 
Coast Artillery (AA), Fort Shafter, T, H., dated September 8, 1941, 
is as follows: 






2. Ist Lieutenant Robert M. Jaap (0-347112), 64th CA (AA), is relieved from 
assignment to Battery D, 64th CA (AA), and is assigned to Hq. Battery and 
Ammunition Train, Ist Bn. 64th CA (AA), and detailed to command Hq. 
Battery and Ammunition Train, Ist Bn. The necessary transfer of funds and 
property will be expedited. 


There has been furnished also a certificate dated May 14, 1942, as 
follows: 
CERTIFICATE 


I certify that Robert M. Jaap (0-347112), 64th Coast Artillery (AA) was 
detailed to and in command of Headquarters Battery & Ammunition Train, 
1st Battalion, 64th Coast Artillery (AA), Fort Shafter, T. H., from December 
7, 1941 to April 21, 1942, in the grade of First Lieutenant. 

I further certify that from September 8, 1941 until April 21, 1942, there was 
no senior officer of appropriate grade available to serve as battery commander 
of that organization. 

















(S) H. LeR. MULLER, 
H. LeR. Muller, 
Colonel, 64th C. A. (AA), 
Commanding. 


Section 7 of the act of April 26, 1898, 30°Stat. 365, provides: 


That in time of war every officer serving with troops operating against an 
enemy who shall exercise, under assignment in orders issued by competent 
authority, a command above that pertaining to his grade, shall be entitled to 
receive the pay and allowances of the grade appropriate to the command so 
exercised: Provided, That a rate of pay exceeding that of a brigadier general 
shall not be paid in any case by reason of such assignment: * * * 
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By its express terms, this statute is operative only when the 
command exercised is “under assignment in orders issued by compe- 
tent authority,” and it has been held that the orders contemplated by 
the act are orders necessary in order that the higher command may 
be assumed, and without which the assumption of such command 
would be unauthorized. The act does not authorize the pay of a 
higher rank where a command temporarily devolves upon an officer 
without a necessary order of assignment. See Humphreys v. United 
States, 38 C. Cls. 689; United States v. Mitchell, 205 U.S. 161. 

Paragraph 6a, Army Regulations 600-20 provides: 

In the event of the death, disability, or temporary absence of the head or 
the person in command or in charge of any element of the War Department or 
of the Army, the next senior present and on duty therein or therewith and 
not ineligible under the provisions of paragraph 3 and 4, wherever he may be 
stationed, will, except as otherwise ordered or required, exercise the functions 


of such head, or person in command or in charge, until relieved by proper 
authority. 


The officer’s orders relieved him from assignment with the organi- 
zation to which he was then attached and assigned him to Head- 
quarters Battery and Ammunition Train, First Battalion. These 
orders constituted a permanent assignment to the latter organization, 
and it is certified that there was no senior officer available to serve 
as commander thereof. Being a member of the organization over 
which he exercised command, and being the senior officer present in 
such organization, that portion of his orders detailing him to 
command the organization was superfluous and unnecessary. The 
command devolved upon him by reason of the fact that he was the 
senior officer. See 26 Comp. Dec. 1074. Accordingly, the command 
was not exercised “under assignment in orders issued by competent 
authority” within the meaning of the act of April 26, 1898, and 
therefore, you are not authorized to make payment on the voucher 
which will be retained in this office. 





(B-27557) 


OFFICERS AND EMPLOYEES ABSENT IN HANDS OF ENEMY, ETC.— 
COMPENSATION; PAY ROLL PROCEDURE 


Section 2 of the act of March 7, 1942, authorizing continuance of the pay of 
employees officially reported as missing, missing in action, interned in a 
neutral country, or captured by an enemy, does not contemplate payment of 
an employee’s compensation after his death. 

Checks should not be issued currently in payment of compensation of an employee 
within the purview of section 2 of the act of March 7, 1942, authorizing 
continuance of the pay of employees officially reported as missing, missing 
in action, interned in a neutral country, or captured by an enemy, but, for 
use in settlement of claims if and when filed, a complete and adequate 
administrative record should be maintained. 

It is proper to carry upon the pay rolls the names of employees within the purview 
of section 2 of the act of March 7, 1942, authorizing continuance of the pay 
of employees who are officially reported as missing, missing in action, interned 
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in a neutral country, or captured by an enemy, but, if that be done, notation 
should be made in the remarks column in each case (giving applicable reason 
for the employee’s absence) that no check is to be drawn as it cannot be 
delivered. 


Comptroller General Warren to the Secretary of the Interior, August 11, 1942: 
I have your letter of July 20, 1942, as follows: 


A number of employees of the Office of the United States High Commissioner to 
the Philippine Islands are missing or interned in the Philippines under circum- 
stances which make them subject to the provisions of Public No. 490, 77th Con- 
gress, approved March 7, 1942. Certain of these employees had made arrange- 
lents, prior to the fall of Manila, for allotment of their salaries and these allot- 
ments are being continued as contemplated by the Act of March 7. 

The balance of the employees of the High Commissioner’s Office, most of whom 
are citizens and residents of the Philippines do not, as far as is known, have 
dependents or relatives in the United States. Section 2 of the Act of March 7 
provides that such persons shall “while so absent, be entitled to receive or have 
credited to his account the same pay and allowances to which such person was 
entitled at the time of the beginning of the absence * * *.” 

The question arises as to whether pay rolls should be prepared and checks drawn 
covering the monthly salaries of such persons, or whether it would be sufficient 
merely to keep records of the amounts to which they would normally be entitled 
and permit them to file claims for the payment of salaries due them while interned 
when it later becomes possible for them to do so. 

Some of these employees were engaged in work being performed by the High 
Commissioner’s Office on behalf of the Treasury Department and the Board of 
Economie Warfare, for which the High Commissioner’s appropriation is 
reimbursable. 

No reports have been received as to the welfare and whereabouts of Filipino 
citizens employed in the Office of the United States High Commissioner, and it 
seems doubtful if any information as to whether they are living or dead can be 
obtained until American authority is reestablished in Manila. 

A decision by your office on the question of whether or not it is necessary to 
prepare payrolls and draw checks covering the monthly salaries of persons under 
circumstances described above, or whether it is sufficient to keep records and ad- 
just their accounts when it is possible to ascertain the facts in each individual 
case, is requested. 


Section 2 of the act of March 7, 1942, 56 Stat. 144, provides: 


Any person who is in active service and is officially reported as missing, miss- 
ing in action, interned in a neutral country, or captured by an enemy shall, while 
so absent, be entitled to receive or to have credited to his account the same pay 
and allowances to which such person was entitled at the time of the beginning 
of the absence or may become entitled to thereafter: Provided, That such person 
Shall not have been officially reported as having been absent from his post of duty 
without authority: Provided further, That expiration of the agreed term of serv- 
ice during the period of such absence shall not operate to terminate the right 
to receive such pay and allowances: And provided further, That should proper 
authority subsequently determine that the person concerned had been absent 
from his post of duty without authority, such person shall be indebted to the 
Government in the amount for which payments have been made or pay and 
allowances credited to his account in accordance with the provisions of this Act 
during such absence. 


There appears to be nothing in this section which would indicate it 
was contemplated authorizing payment of compensation to an em- 
ployee after his death, and in view of the complications which might 
arise if checks are issued to persons who may have died prior to issu- 
ance, it is not considered good policy to issue checks currently in pay- 
ment of compensation to such persons as are reported missing, missing 
in action, interned in a neutral country, or captured by an enemy. 
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There would appear to be no objection to carrying the names of such 
persons upon the pay rolls to help in maintaining a proper record 
for future reference, but if that be done there should be a notation in 
the remarks column in each case that no check is to be drawn because 
the individual has been officially reported missing, missing in action, 
interned in a neutral country or captured by the enemy, as the case 
may be, and check cannot be delivered. The administrative agency 
concerned should, of course, maintain a complete and adequate record 
so that if and when a claim is filed, the amount which the employee 
was entitled to have credited to him under the provision of law referred 
to can be readily determined. 


(B-27630) 


COMPENSATION—ALLOWANCES IN KIND—MORE THAN ONE 
EMPLOYEE OCCUPYING SAME GOVERNMENT QUARTERS 


Section 3 of the act of March 5, 1928, requiring that the reasonable value of 
quarters furnished in kind by the Government to employees shall be con- 
sidered a part of their compensation, applies to every civilian employee 
who is furnished quarters in kind regardless of the number of employees 
quartered in the same Government dwelling, building or apartment, and, 
therefore, generally, administrative regulations which divide equally the 
approved valuation of a set of living quarters among all employees occupying 
them constitute a proper application of the law. 

Where living quarters are assigned to an employee and proper deductions are 
made, pursuant to section 3 of the act of March 5, 1928, from his salary 
representing the approved total valuation of the assigned quarters, there 
is no requirement that deductions be made from the salaries of other 
employees who may live or board with him. 20 Comp. Gen. 727, amplified. 

While an employee cannot be compelled to share with other employees Gov- 
ernment quarters assigned to him for which deductions are made, pursuant 
to section 3 of the act of March 5, 1928, from his salary, an administrative 
agency may, with the employee’s consent, assign an entire set of quarters 
to one of several employee-occupants and deduct from his salary the ap- 
proved total valuation thereof, leaving it to such employee to make the 
necessary adjustment with the other occupants, but there should be no 
guarantee that the employee will receive a proper proportion of the value 
of the quarters from the other occupants or that any employee can occupy 
quarters assigned to another. 


Comptroller General Warren to the Secretary of the Interior, August 11, 1942: 
I have your letter of July 24, 1942, as follows: 


Under the Department’s regulations of February 6, 1940, the approved valua- 
tion of a set of living quarters is divided equally among all employees occupying 
them. It is not desired to deviate from this provision of the regulations in 
normal circumstances, but there are occasions when it seems best to charge the 
entire valuation of a set of quarters to one of several occupants. This is true 
when some of the employees work irregularly by the day or hour, thereby having 
status as employees on some days and not on other days. Each time the employee 
status of one of the occupants changes, the rate of deduction for each employee 
changes, causing a series of complicated computations. 

A case in point is illustrated by the accompanying statement concerning a set of 
housekeeping quarters at the Fort Belknap Indian Agency, showing numerous 
changes in pay-roll deductions affecting seven employees during the period from 
May 1 to November 30, 1941, only one of whom was employed for the entire 
period. In such cases, which occur frequently, it would appear to be better 
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practice to charge the valuation of quarters to a regular employee who could 
make necessary adjustments with other occupants, some of whom, as in the 
instant case, may be family relations. The Government would not be deprived 
of any of the fixed rental value, and a simplified and time-saving method 
would be substituted for one involving cumbersome record keeping and account- 
ing. A similar instance, insofar as it concerned the occupation by civilian em- 
ployees of quarters assigned to relatives who are Army officers, was the subject 
of your decision of May 2, 1941, 20 C. G. 727, addressed to the Secretary of War. 
It seems reasonable in cases of this kind not to regard the Government as 
furnishing quarters to all employees occupying a quarters unit, on the basis that if 
the entire appraised value of the quarters is deducted from the salary of one 
employee, that employee would become a tenant in fact and the Government a 
landlord. In the usual commercial sense a landlord controls the use of his 
premises but cannot be said to furnish quarters to a guest of his tenant. 
Advice is requested as to whether your office would interpose any objection, 
where circumstances are similar to those in the case cited, to charging the 
appraised value to only one of several employees occupying a dwelling unit. 


Section 3 of the act of March 5, 1928, 45 Stat. 193, provides: 


The head of an executive department or independent establishment, where, 
in his judgment, conditions of employment require it, may continue to furnish 
civilians employed in the field service with quarters, heat, light, household equip- 
ment, subsistence, and laundry service; and appropriations for the fiscal year 
1929 and thereafter of the character heretofore used for such purposes are hereby 
made available therefor: Provided, That the reasonable value of such allowances 
shall be determined and considered as part of the compensation in fixing the 
salary rate of such civilians. 


This statute is applicable to every civilian employee who is furnished 
quarters in kind regardless of whether one Government-owned dwell- 
ing, building, or apartment, houses more than one Government em- 
ployee. Generally, therefore, administrative regulations which divide 
equally the approved valuation of a set of living quarters among all 
employees occupying them constitute a proper application of the law. 

The decision of May 2, 1941, 20 Comp. Gen. 727, to which you refer, 
held as follows (quoting from the syllabus) : 


The occupation by civilian employees of public quarters assigned to their 
fathers as Army officers under the act of March 2, 1907, does not constitute the 
furnishing of quarters to civilian employees by the War Department within 
contemplation of section 3, act of March 5, 1928, and no deductions are required 
from the compensation of the employees for the value of the quarters if such 
occupancy is not the alternative of occupying other quarters incident to their 
status as civilian employees, 


Also, the same rule has been applied by this office in a case where a 
civilian employee of the Government lived at home with his father 
who, also, was a civilian Federal employee to whom Government- 
owned quarters had been assigned. See decision of November 4, 1941, 
B-20409, to the Secretary of War, wherein it was stated: 


The total salary rate of the son, William F. Hunter, is $1,020 per annum in- 
cluding cash and the value of allowances if furnished in kind. See 8 Comp. Gen. 
628. There is nothing in the controlling statute or the administrative regulation 
thereunder, above quoted, requiring the deduction from the total salary of a posi- 
tion of the value of quarters to which an employee has not been assigned. 
Compare 6 Comp. Gen. 332; 16 id. 132. If an employee to whom quarters are 
usually assigned is not actually furnished quarters, it is proper to pay him in cash 
the total salary rate of his position. 18 Comp. Gen. 590; id. 919. In the absence 
of any administrative action in this case actually assigning the son to the same 
quarters occupied by the father, the fact that the son lives at home as a member 
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of his father’s household in Government quarters for which a deduction is made 
from the total salary rate of the father, does not justify or authorize any deduc- 
tion from the total salary rate of the son. Under such circumstances it may be 
regarded that the quarters occupied by the son are furnished by the father, 
rather than by the Government. Compare 20 Comp. Gen. 727. This case is distin- 
guishable from a case where two employees are actually assigned to the same 
Government quarters, and, also from a case where a Government employee during 
the period he is in a travel status occupies Government quarters assigned to 
another Government employee. See 7 Comp. Gen. 82. 


The basis for the rule applied in those cases is primarily the family 
relationship of the Federal employees occupying the same quarters 
and, also, the fact that the living quarters had been assigned in toto to 
one of them. In such cases there is no relationship, so far as the fur- 
nishing of quarters is concerned, between the Government and the addi- 
tional member of the family occupying the quarters, but only between 
the Government and the head of the family to whom the quarters had 
been assigned. 

The rule stated and applied in those decisions is not necessarily 
limited to cases where the employees occupying the same quarters are 
related. That is to say, if living quarters are in fact assigned only to 
one Federal employee and proper deductions are made from the salary 
of that employee representing the approved total valuation of the 
quarters assigned to him, there is no requirement that deductions be 
made from the salary of another employee who happens to live or 
board with the employee to whom the Government quarters have been 
assigned. In such cases, there is no relationship of landlord and tenant 
between the other employees and the Government so far as the fur- 
nishing of quarters is concerned, but only between the Government 
and the employee to whom the quarters have been assigned, and be- 
tween that employee and the other employees who live or board with 
him. In such cases, the Government could not compel the employee to 
whom Government quarters have been assigned to share his quarters 
with other employees or to act as a landlord or collecting agent for 
the Government. When Government quarters are assigned to an 
employee such quarters constitute his home and the employee is free 
to share his quarters with other employees or not, as he sees fit. Neither 
could the Government guarantee that the employee to whom the 
quarters have been assigned would receive a proper proportion of the 
value of the quarters from other employees occupying the same quar- 
ters, nor guarantee to any employee that they could occupy the same 
quarters, the entire use of which had been assigned to another employee. 

With the understanding that there will be no coercion upon em- 
ployees to share their assigned Government quarters, or guarantees 
of any kind to employees who share the same quarters, you are advised 
that there will be no legal objection to the procedure proposed in the 
concluding paragraph of your letter. 
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(B-27791) 


PER DIEM ALLOWANCE TO EMPLOYEES TRANSFERRED TO 
“DECENTRALIZED” AGENCY 





An employee who transferred from the Treasury Department to the Federal 
Deposit Insurance Corporation at Washington, D. C., at an increase in salary 
and who shortly thereafter was transferred to Chicago incident to decentral- 
ization of activities of the Corporation from Washington may be paid the 
$5 per diem allowance for not to exceed 15 days following his arrival at his 
new station authorized by the President’s allocation from the “Emergency 
Fund for the President” for such purpose. 

Employees of the 'arm Credit Administration who were transferred to the Fed- 
eral Deposit Insurance Corporation by Executive Order No. 9148 at increases 
in salary and who shortly thereafter were sent to various regional offices of 
the Corporation for permanent duty incident to decentralization of activities 
from Washington, D. C. are entitled to be paid the $5 per diem allowance for 
not to exceed 15 days following their arrival at their new stations authorized 
by the President’s allocation, made subsequent to the date of their transfer 
to the Corporation, from the “Emergency Fund for the President” for such 
purpose. 


Comptroller General Warren to the Chairman, Board of Directors, Federal De- 
posit Insurance Corporation, August 11, 1942: 


There has been received letter dated July 23, 1942, from W. G. 
Loefiler, Fiscal Agent Federal Deposit Insurance Corporation, as 
follows: 


This has reference to Accounts and Procedures Letter No. 4690, dated June 19, 
1942, under the subject “Establishment of Federal Deposit Insurance Corpora- 
tion transfer appropriation account, 51-1120006 Emergency Fund for the Presi- 
dent, National Defense (Allotment to Federal Deposit Insurance Corporation), 
1942.” 

Advice is requested relative to the payment of the per diem allowance under 
number (2) in the third paragraph of the letter. Does the per diem for payment, 
notwithstanding the provisions of any existing law or regulation, of $5.00 for 
not to exceed fifteen days following the arrival at a new location include em- 
ployees transferred whose status at the time of transfer were as follows? 

(a) Employee worked for the Treasury Department at $1,800.00 per annum 
and resigned on June 15, 1942, to accept position at increase in salary to $2,700.00 
per annum with the Federal Deposit Insurance Corporation, Federal Credit 
Union. This employee with family transferred from Washington to Chicago on 
June 25, 1942, in accordance with decentralization of activities from Washington, 
D. C. 

(b) Employees transferred with increase in salary from Farm Credit Admin- 
istration to the Federal Deposit Insurance Corporation, Federal Credit Union, 
by executive order 9148, effective C. O. B. May 15, 1942, and decentralized into 
various Federal Deposit Insurance Corporation regional offices. 

A reply in this matter will be appreciated, so that payment of reimbursement 
vouchers can be expedited. Please address a reply to the Federal Deposit Insur- 
ance Corporation, Federal Credit Union, Field Building, Chicago, Illinois. 


The President’s Allocation Letter No. 42-135, dated June 9, 1942, 
on the basis of which Accounts and Procedures Letter No. 4690 was 
issued by this office June 19, 1942, provides, in pertinent part, as 
follows: 

By virtue of the authority vested in me by the provisions of the appropriation 
entitled “Emergency Fund for the President” contained in the Independent Offices 
Appropriation Act, 1942, approved April 5, 1941, I hereby allocate from the sum of 
$100,000,000 provided by said appropriation as follows: 


Amount 


To Federal Deposit Insurance Corporation_______._..___--___ $3, 350 
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to be expended by, the Federal Deposit Insurance Corporation in connection with 
emergencies affecting the national security and defense, for the removal of the 
activities of the Credit Union Section of the Corporation from Washington, D. C., 
to various points to be selected by the Federal Deposit Insurance Corporation. 

The funds hereby allocated shall be used (1) for payment of travel expenses 
incurred on transfer from Washington to their new location by employees of the 
agency, including employees who, at their own request and primarily for their 
own convenience or benefit, have been or are in process of being transferred to 
such agency as of the date its removal from Washington is begun, and (2) 
for payment, notwithstanding the provisions of any existing law or regulation, 
of a per diem allowance of $5.00 for not to exceed 15 days following the arrival 
at their new location of transferred employees. 


The allowances authorized under (1) and (2) are required to be con- 
sidered together. The allowance authorized under (2) unquestionably 
relates to any employee who qualifies to receive the allowance author- 
ized under (1). As allowance (1) was extended to employees who 
transferred from other agencies to the Federal Deposit Insurance 
Corporation for the express purpose of becoming affected by the de- 
centralization order so as to obtain a transfer from Washington to 
Chicago for personal reasons, it is reasonable to suppose that the Presi- 
dent intended, also, to allow them the additional per diem of $5 for 
not to exceed 15 days after arrival at Chicago. 

Employees of the Farm Credit Administration who were transferred 
to the Federal Deposit Insurance Corporation, Federal Credit Union, 
by operation of Executive Order 9148, dated April 27, 1942, effective 
May 16, 1942, and thereafter decentralized to the regional offices of the 
Federal Deposit Insurance Corporation, are entitled to the allowance 
authorized under (2) for the reason that the transfer of the employees 
to the Federal Deposit Insurance Corporation was effective prior to 
the date of the President’s Allocation Letter authorizing the allow- 
ance and the decentralization order authorized transfer of employees 
“to various points to be selected by the Federal Deposit Insurance 
Corporation.” The fact that upon transfer to the Federal Deposit In- 
surance Corporation an employee received an increase in compensation 
has no bearing upon the matter. 

Accordingly, both questions (a) and (b) are answered in the af- 
firmative. 


(B-27341) 
COMMISSIONS, BOARDS, ETC.; ARBITRATORS 


The authority of law contemplated by section 9 of the act of March 4, 1909, as a 
condition to payment from public funds of the compensation or expenses of 
a commission, board, or similar body is not required to be in specific terms, 
it being sufficient if the creation of the commission, or similar body, be 
authorized by law in a general way. 

Where a proposed lease of a concession at the Washington National Airport, to 
be entered into under statutory authority to lease space thereat upon such 
terms as may be deemed proper, grants the concessionaire the option of re- 
newal on terms no less favorable to the Government than for the original 
period, a provision in the lease for the appointment, in case of disagreement, 
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of a “Board of Arbitrators” to fix the amounts payable under the renewal is 
not objectionable either as being within the statutory prohibition against 
payment of expenses of boards, commissions, etc., unless authorized by law 
or as being an unauthorized submission to arbitration of the Government’s 
rights and obligations. 


Comptroller General Warren to the Secretary of Commerce, August 13, 1942: 
There was received your letter of July 10, 1942, as follows: 


The Act of June 29, 1940 (54 Stat. 686-688), providing for the administration 
of the Washington National Airport, and for’ other purposes, empowers the 
Administrator of the Civil Aeronautics Authority (now the Administrator of 
Civil Aeronautics, in this Department, Reor. Plan No. IV, sec. 7, effective June 
30, 1940) to lease, upon such terms as he may deem proper, space or property 
at the airport for purposes essential or appropriate to its operation. This 
authority is contained in section 3 of the act as follows: 

“The Administrator is empowered to lease, upon such terms as he may deem 
proper, space or property within or upon the airport for purposes essential or 
appropriate to the operation of the airport.” 

The above act was designed primarily to enable the Administrator to lease 
space or property at the Washington National Airport at the most advantageous 
terms to the Government and to give the Administrator a broad discretion to 
determine the terms upon which the leases should be made. (See House Report 
No. 2507, 76th Cong., 3d Session.) 

Pursuant to this authority the Administrator of Civil Aeronautics is about to 
enter into a lease for space at the airport for the purpose of operating an 
Outside Employees’ Cafeteria for persons employed at the airport. This agree- 
ment will be with the Company now operating the Restaurant Concession at 
the airport pursuant to a lease entered into with the Administrator under date 
of February 19, 1941. It is proposed to include in this agreement, in the 
article providing for the renewal thereof, an arbitration provision to the effect 
that in the event the Company and the Government are unable, prior to the 
beginning of any renewal term, mutually to agree upon the charges and fees 
for such renewal term, the amount of such charges and fees shall be determined 
and fixed by a Board of Arbitrators, consisting of three members, one of 
whom shall be appointed by the Company, one by the Government, and the 
third by the two other members. This particular article of the proposed lease 
is here stated in full: 


“ARTICLE III 


“The Company shall have and exercise the rights, powers, and privileges set 
forth herein for a period of five (5) years beginning the _-----_---_--.__-___ 
day of July, 1942, with an option for a renewal of this agreement for an addi- 
tional period of five (5) years at the end of such period under the same con- 
ditions as the original term hereof, except that the percentage of gross receipts 
which the Company agrees to pay the Government and all other charges and 
fees provided for herein shall be fixed by mutual agreement between the parties 
prior to the commencement of the renewal term, which percentage of gross re- 
ceipts and charges and fees shall in no event be less favorable to the Govern- 
ment than those provided for the original term: Provided, That the Company 
shall notify the Government in writing of the intention so to renew this agree- 
ment not less than six (6) months prior to the end of the first five (5) year 
period. In the event the Company and the Government are unable, prior to 
the beginning of said renewal term, mutually to agree upon the percentage of 
gross receipts and charges and fees for such renewal term, the amount thereof 
shall be determined and fixed by a Board of Arbitrators, consisting of three 
members, one of which shall be appointed by the Company, one by the Govern- 
ment, and the third by the other two members. Pending the decision of the 
Board of Arbitrators, which decision shall be final, the Company shall con- 
tinue to pay the percentage of gross receipts and charges and fees specified for 
the original term.” 

In connection with the foregoing article, it should be pointed out that the 
use of the above quoted arbitration clause is necessary for administrative 
reasons. In order to interest our restaurant concessionaire in the operation of 
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this additional ‘concession, it is necessary to assure that Company of a term 
of sufficient length to permit amortization of the original cost of installation of 
equipment. It has been determined that a term of ten years is necessary to 
provide such amortization. However, the Civil Aeronautics Administration is 
under directive from Congress to obtain the most advantageous terms to the 
Government for the operation of these concessions. For that reason it is not 
deemed advisable to let the concession for the full ten years at a fixed charge. 
Changing conditions at the airport may make it advisable to establish other 
charges for the operation of the concession in question. To accomplish this 
purpose it is desired to use the above-quoted arbitration clause which permits 
the Government to adjust the charge for the concession at the end of the first 
five years of the necessary ten-year period. 

While the statutory authority given the Administrator to enter into leases 
for space at this airport, upon such terms as he may deem proper, is very 
broad and would appear to authorize the inclusion in the proposed lease of the 
arbitration clause above quoted, my attention has been directed to your 
decisions in 19 Comp. Gen. 700 and 8 Comp. Gen. 96, in which you held that 
there was no authority to establish boards of arbitrators or to include pro- 
visions for such boards in the leases considered by you in those decisions. On 
the other hand, in your Manuscript Decision B-11756 under date of August 
16, 1940, to the Secretary of War you approved the inclusion of a provision for 
arbitration in the War Department contracts referred to therein. 

Your decision is accordingly requested as to whether the Administrator of 
Civil Aeronautics is authorized to include the above-quoted provision for arbi- 
tration in the proposed lease of space for the Outside Employees’ Cafeteria 
above referred to. 


The decisions, 19 Comp. Gen. 700 and 8 Comp. Gen. 96, to which 
you refer, as well as others of like import, appear to have been based 
largely on the prohibition contained in section 9 of the act of March 
4, 1909, 35 Stat. 1027, 31 U. S. C. 673, together with the proposition 
that there is no general authority of law for the determination of 
disputes involving the rights and obligations of the Government 
except by the courts and administrative agencies on which such duties 
devolve pursuant to statute. Section 9 of the act of March 4, 1909, 
provides: 


No part of the public moneys, or of any appropriation made by Congress, 
shall be used for the payment of compensation or expenses of any commission, 
council, board, or other similar body, or any members thereof, or for expenses 
in connection with any work or the results of any work or action of any 
commission, council, board, or other similar body, unless the creation of the 
same shall be or shall have been authorized by law; nor shall there be employed 
by detail, hereafter or heretofore made, or otherwise personal services from 
any executive department or other Government establishment in connection with 
any such commission, council, board, or other similar body. 

The contemporaneous interpretation of this section was that the 
words “authorized by law” were not intended to mean that the crea- 
tion of the commission, council, board, or other similar body must 
necessarily be expressly and specifically authorized by statute. 16 
Comp. Dec. 278; id. 422; 27 Op. Atty. Gen. 301; id. 308; id. 406; id. 
432; id. 459. In his opinion of June 26, 1909, 27 Op. Atty. Gen. 432, 
concerning the status in this respect of the “Niagara Falls Committee 
of Landscape Architects” which, though not specifically authorized 
by statute, had been appointed by the Secretary of War in connection 
with certain duties imposed on him by the act of June 29, 1906, 34 


Stat. 626, as to the use of the waters of the Niagara River, the 
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Attorney General reviewed the legislative history of section 9 of the 
act of March 4, 1909, which then just recently had been enacted. He 
pointed out that as originally offered in the House as an amendment 
and separate section of the bill the language forbade the use of 
public money for the payment of the compensation or expenses of 
any commission, etc., “unless the creation of the same shall have been 
authorized by Congress”; that the member offering the amendment 
had subsequently, on the floor of the House, changed the language to 
make it read “unless the creation of the same shall have been in 
specific terms authorized by Congress”; but later withdrew the words 
“in specific terms,” and then, being asked what he meant by “author- 
ized by Congress,” he said that he meant “authorized by law” and 
modified the provision so that it should read “authorized by law,” 
which is the form in which it finally passed. In the light of this 
legislative history, among other considerations, the Attorney General 
concluded “that Congress did not intend to require that the creation 
of the commissions, etc., mentioned should be specifically authorized 
by a law of the United States, but that it would be sufficient if their 
appointment were authorized in a general way by law,” and that the 
act of June 29, 1906, afforded ample authority for the appointment 
of the so-called “Niagara Falls Committee of Landscape Architects.” 
In decision of November 2, 1909, 16 Comp. Dec. 278, the Comptroller 
of the Treasury quoted from the said opinion of the Attorney General 
and agreed with its conclusions in deciding that the compensation 
and expenses of the members of the said Niagara Falls Committee 
of Landscape Architects were legally payable notwithstanding section 
9 of the act of March 4, 1909. See, also, 16 Comp. Dec. 422. The 
limitations on this principle were indicated in decision of March 18, 
1914, 20 Comp. Dec. 643, where it was held that there was no general 
authority of law for the creation of a supplementary commission to 
perform certain duties imposed on the International Boundary Com- 
mission and, hence, that payment of the salaries and expenses of the 
members of such supplementary commission was prohibited by section 
9 of the act of March 4, 1909. Subsequent decisions applying a more 
strict rule on the basis that the creation of commissions, boards, and 
similar bodies must be specifically authorized by statute may not 
have taken cognizance of the earlier history of the matter. However, 
in decision of June 22, 1932, 11 Comp. Gen. 495, holding there was 
no authority of law for the appointment of an “architectural compe- 
tition jury to select design for the Federal jail at Sandstone, Minn.,” 
it was said, after quoting section 9 of the act of March 4, 1909: 

There is no disagreement with the contention of the acting director, Bureau 
of Prisons, to the effect that a commission, board, etc., to be “authorized by law” 


does not necessarily require that its creation be specifically provided for by a 
statute. 16 Comp. Dec. 278; id. 424; 27 Op. Atty. Gen. 432. However, there 
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must be sufficient authority in general or specific terms for the creation of a 
commission, board, etc., such as an authorization for work which could be accom- 
plished only by a commission, board, etc., or authorization for duties of such a 
nature generally recognized as best performed by a commission, board, etc. 


The decision of August 16, 1940, B-11756, 20 Comp. Gen. 95, re- 
ferred to in your letter, considered the propriety of proposed provi- 
sions in War Department contracts for the procurement of national 
defense equipment whereby the cost of expanded facilities required 
for the manufacture of such equipment would be segregated and paid 
for separately on conditions permitting future recoupment by the 
Government. That decision was in part as follows: 


* * * Moreover, there can be no doubt that where a contractor must incur 
costs for the expansion of his p!ant facilities for the performance of a particular 
contract, or particular coniracts, and the expanded facilities are, or might be, 
of little or no expected future use or value otherwise to the contractor, such costs 
naturally would be included in the contract price, and, if not segregated as a 
separate item, would be included in the form of increased prices for the contract 
supplies. In view of these considerations, this office perceives no legal objection 
to provisions in such contracts for the segregation of such costs and for the 
separate payment thereof, as a part of the contract consideration, instead of 
paying such costs indirectly as a part of the unit prices of the equipment or 
supplies to be furnished, particularly as the Government may thereby be pro- 
tected by the proposed correlative provision which, in effect, would require the 
contractor (1) to rebate to the Government the reasonable value to the con- 
tractor of the expanded facilities upon completion of the contract or contracts, 
or (2) to transfer such facilities to the Government. If expansion costs are 
included in the contract unit prices, the Government will indirectly pay for the 
expansion but will obtain no interest in the facilities so paid for, whereas, by 
segregating such costs for direct payment as proposed, the Government’s equi- 
table interest in such facilities will be recognized and fixed, and whatever may 
subsequently be recouped therefrom will be just so much additional advantage to 
the Government, without being unfair to the contractor. Such procedure of so 
apportioning the equities in advance and agreeing on a procedure for subsequent 
adjustment would appear beneficial to both parties by largely removing from 
such transactions the element of risk as to future value to the contractor of the 
required increase of plant facilities. 

Respecting the proposed arbitration provisions, if, as is understood from your 
submission, they go no further than to provide for a determination of the fact of 
reasonable value, without imposing any obligation on the Government, and leave 
no questions of legal liability for determination by. arbitrators, they, also, do not 
appear legally objectionable under the circumstances here involved. 


Similar factors appear to be involved in the circumstances stated 
in your letter. It is understood that to justify the expense of estab- 
lishing and equipping the cafeteria the concessionaire must be assured 
of a 10-year term. On the other hand, the concession may prove suf- 
ficiently profitable that the concessionaire might justly be required 
to pay the Government a larger percentage of the gross receipts than 
may now be fixed in the original lease, but a determination of that lies 
in the uncertainties of the future. An option in the concessionaire at 
the end of 5 years to renew the lease for 5 years obviously would be 
no option and no protection to the concessionaire if the Government 
reserved to itself the right then to fix the terms for such renewal period. 
For the same reason, no protection would be afforded the Government 
if such determination were left to the concessionaire. It is clearly a 
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situation requiring an impartial determination, if the parties should 
not be able to agree, and, therefore, the method proposed appears 
wholly appropriate in connection with the performance in such respects 
of the statutory duties of the Civil Aeronautics Administration. 11 
Comp. Gen. 495, supra. It is noted that while the contemplated board 
of three to determine the matter, if such determination be required, is 
designated a “Board of Arbitrators” in the renewal option article 
proposed to be incorporated in the lease, the contemplated duties would 
appear to be more in the nature of those of appraisers than of arbi- 
trators. See, in this connection, Omaha v. Omaha Water Company, 
218 U.S.180. However, a more important consideration is that under 
the proposed article any determination which such a board may make 
cannot serve to impose any additional obligation on the Government. 
That is, as it is expressly provided that the terms for the renewal period 
“shall in no event be less favorable to the Government than those 
provided for the original term”, it is evident that the Government can 
lose nothing, but may gain substantially, by the arrangement. It can 
either lease for the whole 10 years on the terms now possible to be fixed 
or it can lease for 5 years on such terms with an option in the lessee 
to renew for 5 years under conditions where the return to the Govern- 
ment cannot be less, but may be more, for the last 5 years. In this 
respect the situation is closely analogous to that involved in the decision 
of August 16, 1940, supra, where it was pointed out that “whatever 
may subsequently be recouped therefrom will be just so much addi- 
tional advantage to the Government, without being unfair to the con- 
tractor”, and, also, that as the arbitration provisions there proposed 
went no further than to provide for a determination of the fact of 
reasonable value, without imposing any obligation on the Govern- 
ment, and left no questions of legal liability for determination by 
arbitrators, they did not appear legally objectionable under the cir- 
cumstances there involved. 

On the facts presented in your letter, the conclusion appears justi- 
fied that the proposed article comes within the principles applied in 
the said decision of August 16, 1940. Accordingly, you are advised 
that this office would not be required to object to the inclusion of such 
article in the lease. While there would seem little reason to doubt the 
meaning intended in such respects by the language of the whole article 
as stated, it would be made more specific and the possibility of any 
misunderstanding would be obviated by continuing the last sentence 
by the addition of the words “it being understood, however, that the 
percentage of gross receipts and charges and fees so determined to be 
paid by the Company for the renewal term shall in no event be less 
favorable to the Government than those provided for the original 
term and, when so determined, shall relate back and be applied from 
the beginning of the renewal term.” 
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(B-27628) 


STATUTORY LIMITATION ON NEWSPAPER AND PERIODICAL PUR- 
CHASES—SCOPE OF TERM “PERIODICAL” 


The word “periodicals” as used in section 6 of the Independent Offices Appropria- 
tion Act, 1943, which, in imposing a $50 limitation on the amount of an 
agency’s funds appropriated by the act which may be used for the purchase 
of newspapers and periodicals, excepts from the limitation scientific, techni- 
eal, trade or traffic periodicals necessary in the performance of an agency’s 
authorized functions, does not include newspapers administratively con- 
sidered necessary for the scientific, technical, trade or traffic information to 
be gleaned therefrom. 


Comptroller General Warren to the Chairman, United States Tariff Commission, 
August 14, 1942: 


I have your letter of July 23, 1942, as follows: 


Reference is made to Section 6 of the Independent Offices Appropriation Act for 
the fiscal year 1943, as follows: 

“Sec. 6. Where appropriations in this Act are expendable for the purchase of 
newspapers and periodicals and no specific limitation has been placed thereon, 
the expenditures therefor under each such appropriation may not exceed the 
amount of $50, but this limitation shall not apply to the Office of Government 
Reports and the Selective Service System: Provided, That this limitation shall 
not apply to the purchase of scientific, technical, trade, or traffic periodicals 
necessary in connection with the performance of the authorized functions of the 
agencies for which funds are herein provided.” 

Since its creation the Tariff Commission has annually subscribed to a number 
of publications that are necessary in connection with the performance of its 
authorized functions. In the past the Commission has not been limited in its 
expenditures for publications because it has been generally agreed that authentic 
information obtained through the medium of published data is necessary in its 
research activities. Among the publications required by the Commission are 
periodicals such as the New York Journal of Commerce, the Wall Street Journal. 
the Manchester Guardian, and the Montreal Gazette. Although these periodicals 
are issued daily and in the form of newspapers, they, like periodicals in magazine 
form, are purchased by the Tariff Commission solely for the scientific, technical, 
trade, or traffic information contained in them. Each issue is clipped or cir- 
culated as a whole among the commodity specialists and trade analysts of the 
staff to keep them currently informed on the commodity and technical subjects 
assigned tothem. In some cases prompt and effective results can be accomplished 
only by the distribution of more than one copy. Unless these sources of in- 
formation are considered as scientific, technical, trade, or traffic periodicals for 
the use of the Tariff Commission, the performance of our statutory functions will 
be materially hampered, since $50 is inadequate to purchase our needs in the 
premises. 

The question arises whether the Commission is authorized to exclude the cost 
of these or similar publications from the $50 limitation prescribed in Section 6 
provided vouchers therefor bear a certificate that they are required for the 
scientific, technical, trade, or traffic information contained therein. 

Because of pending subscriptions for the current year, your early decision in 
this matter will be appreciated. 


There would appear no reason to doubt that the publications re- 
ferred to are newspapers, in the common acceptation of that term, 
as distinguished from periodicals. Houghton v. Payne, 194 U. S. 
88, 97; 4 Comp. Gen. 384. At least, it is not established that 
they are “periodicals.” Nor does there appear any reason to assume 
that the words “newspapers” and “periodicals” were used in any 
other than their commonly accepted meaning in section 6 of the 
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Independent Offices Appropriation Act, 1943, 56 Stat. 422, quoted in 
your letter. The question is, therefore, whether the Congress in 
excepting necessary “scientific, technical, trade, or traffic periodicals” 
from the $50 limitation on the purchase of “newspapers and peri- 
odicals” intended thereby to except, also, newspapers administra- 
tively considered necessary for the scientific, technical, trade, or 
traffic information to be gleaned therefrom. I think that question 
must be answered in the negative. In the first place, the proviso 
making the exception expressly stipulates only “periodicals,” whereas 
the preceding limitation—to which the exception is made—expressly 
applies to both “newspapers and periodicals,” as in distinct classi- 
fications, and it is not to be assumed that the word “periodicals” in 
the proviso was intended to include newspapers where the preceding 
language used such appellations as distinct and different. Any doubt 
as to this would have to be resolved against expanding the term 
“periodicals” to include newspapers in obedience to the settled rules 
of statutory interpretation that a proviso is to be strictly construed 
and takes no case out of the enacting clause which does not fall fairly 
within its terms, where the enacting clause is general in its language 
and the proviso is afterward introduced, and that those who set up 
an exception under a proviso must establish it as being within the 
words as well as the reason thereof. United States v. Dickson, 15 
Pet. 141, 163; Ryan v. Carter, 93 U. 8S. 78; United States v. Ewing, 
140 U. S. 142; Schlemmer v. Buffalo, R. & P. Railway Co., 205 U. S. 
1. See, also, George Moore Ice Cream Co. v. Rose, 289 U. S. 373. 

In the second place, if the matter were otherwise doubtful, the 
legislative history of the section clearly indicates that newspapers 
were purposely and deliberately omitted from the exception, even 
though they might administratively be deemed essential in obtaining 
helpful information and technical data. The said section 6, without 
the proviso, was offered by Senator Tydings as an amendment to the 
appropriation bill and was agreed to by the Senate. Congressional 
Record, May 1, 1942, p. 3994. On May 6 (Congressional Record, p. 
4130), the following discussion took place on the floor of the Senate: 
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Mr. La Fo.tertr. Mr. President, several days ago, as I understand, there was 
adopted an amendment, proposed by the senior Senator from Maryland (Mr. 
Tydings), relating to the purchase of newspapers and periodicals by various 
agencies and departments of the Government. I had hoped it would be possible 
for me to get in touch with the Senator from Maryland to discuss the possibility 
of a reconsideration of the vote by which the amendment was agreed to, but, 
due to his being occupied in one committee and I in another, I have not been 
able to confer with him, and I believe the time. has passed for entering a motion 
to reconsider the vote. I am not complaining about that; but representation 
has been made to me by a member of the Federal Power Commission, Com- 
missioner Manly, to the effect that, for the purpose of securing information as 
to the local rates on public utilities, especially gas and electricity, it is the 
present practice of that Commission to purchase newspapers published through- 
out the United States. Those rates are compiled for use in the work of the 
Commission, as well as in the work of other agencies, and are so utilized. 


540712™—43——12 
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Mr. TypiNnos. Will the Senator yield? 

Mr. La Fotterte. I shall yield ina moment. Furthermore, I am also advised 
that the Commission purchases a large number of so-called trade journals, 
which are not at all similar to ordinary magazines, but are specific journals 
which have to do with the power industry, the gas industry, and so on. 

In order that there may be consideration in conference of the purchase of 

newspapers and periodicals which are purely for the purpose of helping a 
particular agency and others in the Government to carry on certain enforcement 
and regulatory work which the Congress has imposed upon them, I shall read a 
substitute for the amendment of the Senator from Maryland to which I hope 
the conferees and the Senator from Maryland will give due consideration, 
because I feel quite certain that it was not the purpose of the Senator from 
Maryland in offering his amendment to prevent the purchase of periodicals and 
newspapers which may be used in connection with the discharge of official 
responsibility by the various agencies affected by the bill. My proposed substitute 
reads as follows: 
“or to the purchase of newspapers exclusively used in the preparation of 
digests of information for official use or to purchase of technical, financial, 
and legal periodicals, or to trade journals and other periodicals relating spe- 
cifically to the industry or industries subject to regulation by such independent 
agencies.” 

I feel quite certain that when the Senator comes to study the proposal he 
will find that it would not interfere at all with the purpose and objective of 
his amendment, and I hope the conferees will give it consideration. 

I now yield to the Senator from Maryland. 

Mr. Typrnecs. Mr. President, as I stated at the time the amendment was 
agreed to, there may be cases in which a blanket clause might work to the 
disadvantage of the Government. I do not believe that will be true in most 
cases, but where it is true, obviously an exception should be made. However, 
my recollection is that in the case of the Federal Power Commission it has 
either six or seven thousand dollars a year for the purchase of newspapers 
and periodicals, and it seemed to me that some economy could be effected by 
this agency in that item. 

So far as the rates are concerned, the Federal Power Commission can obtain 
information as to the rates of every public utility in the country, in my judg- 
ment, by writing to the public utility commission or similar agency in each 
State. However, if there is any case in which the purchase of newspapers or 
periodicals is essential to the efficient functioning of a governmental agency, 
I think the Senator’s suggestion in some form or other should be adopted as to 
that particular agency; but, basically, I do not believe that would be necessary 
in many cases, if at all. 

Mr. La Forrette. I happen to know something about some of the work which 
the Federal Power Commission has done in relation to the question of rates, 
and rather recently I sponsored a resolution which secured the publication of a 
public document relating to the varying costs to the consumer of natural gas 
in the United States. I hope the particular work of the Commission, about 
which I know something, is not to be prevented or hampered by the Senator’s 
amendment. I wish again to say that I hope the conferees will give consider- 
ation to the proposal I have made. I think they will find, as I think the 
Senator from Maryland will find if he will study it, that it is drawn rather 
tightly in connection with the official use of the newspapers and periodicals 
for the purpose of regulation. Of course, we all know that responsibility has 
been fixed by law upon some of the agencies affected by the pending 
appropriation bill. 


Thus, although Senator La Follette made a particular point of the 
need of an exception for newspapers as well as periodicals required 
for administrative purposes, and expressly incorporated “the purchase 
of newspapers,” subject to certain conditions, as well as “periodicals” 
in the language suggested for consideration in conference, and Sen- 
ator Tydings agreed that the matter was one that should have con- 
sideration in conference, the proviso subsequently adopted and 
enacted restricted the exception to “scientific, technical, trade, or 
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traffic periodicals,” no mention whatever being made of newspapers 
in such proviso. In the light of this legislative history of the matter, 
any interpretation of the proviso which would permit the purchase 
of newspapers, as distinguished from periodicals, in excess of the 
limitation imposed by the preceding language, would seem clearly 
contrary to the legislative intent. The need for a larger exemption 
for the Tariff Commission would appear to be a matter for sub 
mission to the Congress. This office, of course, has no poyver to 
grant exceptions not authorized by law. 

Accordingly, the question stated in the next to last paragraph of 
your letter is answered in the negative. 


(B-27853) 


OFFICERS AND EMPLOYEES—CONTINUANCE IN OR RESTORATION 
TO CIVILIAN POSITION DURING TEMPORARY INACTIVE-DUTY 
MILITARY STATUS 


Where a Government employee enlists in or is inducted into the armed forces 
of the United States and is immediately thereafter transferred to a 
reserve component thereof in an inactive nonpay status for a 14-day period 
after which he is to be recalled to active service he may be continued in 
civilian employment for the full 14-day period and be paid the civilian 
salary for such employment. 

Where a Government employee enlists in or is inducted into the armed forces 
of the United States and is immediately thereafter transferred to a reserve 
component thereof in an inactive nonpay status for a 14-day period after 
which he is to be recalled to active service, and the employee has not 
vacated, or been separated from, his position, either by proper administra- 
tive action, by resignation, by conduct inconsistent with an intention to 
retain the position or otherwise, appointment of another person to the 
said position would be unauthorized, but, if there has been a separation 
from service, a new incumbent of the position may not be removed in order 
to restore the former employee to the old position for the 14-day period. 


Comptroller General Warren to the Price Administrator, Office of Price Admin- 
istration, August 18, 1942: 


I have your letter of July 30, 1942, as follows: 


An Act of Congress (Public Law 202—77th Congress approved August 1, 1941, 
and Public No. 517—77th Congress approved April 7, 1942, amending this Act) 
grants compensation in their civilian positions to employees of the Federal Gov- 
ernment for accumulated or accrued annual leave when on active duty with the 
military forces of the United States, or the employees may elect to have such 
leave remain to their credit until their return from active duty. 

Under the regulations of the War Department, a selectee after induction is 
immediately granted a 14-day furlough without pay to arrange his personal 
affairs before reporting for active duty. The selectee, if a federal employee and 
otherwise eligible, is placed on annual leave until the leave is exhausted and then 
on military furlough by the federal agency in which he was employed. The fol- 
lowing questions have been raised by employees of this Administration in con- 
nection with reporting for military duty with the armed forces. 

1. May a selectee, inducted into the United States Army under the Selective 
Training and Service Act of 1940 and immediately granted a 14-day furlough 
without pay, report back to the Office of Price Administration in his old position 
and assume the duties thereof and be paid the civilian salary for such services for 
the full 14-day period or any fraction thereof? 
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2. If the answer to question 1 is in the affirmative, could the present incumbent 
(if one had been appointed to fill the vacancy) be required to vacate the position? 

3. Is there any distinction in this regard between the various branches of the 
armed services, i. e., Army, Navy, Marines, Coast Guard, etc.? 

4. If the answer to question 1 is in the affirmative, would the same interpreta- 
tion apply to enlisted men? 

Your early consideration of these questions will be appreciated. 


Under circular letter of The Adjutant General dated May 15, 1942, 
it is provided that persons inducted through Selective Service, who 
so desire, will be given the opportunity immediately after induction 
to return to their residences to arrange personal, financial, and busi- 
ness affairs. This is accomplished by releasing such persons from 
active service, transferring them to the Enlisted Reserve Corps, and 
then recalling them to active service 14 days later. During the 14-day 
period such persons are not on furlough without pay but are classified 
as members of the Enlisted Reserve Corps on the inactive list. Of 
course, no military pay is received for such period. 

Under such circumstances there is no objection to the continued 
civilian employment during the 14-day period of a person inducted 
but immediately placed on the inactive list in the reserves. Since 
such a person would receive no military pay during the 14-day period, 
there is not involved a question of dual compensation; and since the 
person would not be on the active list of the Army there would be no 
incompatibility between his inactive status in the reserves and his 
employment as a civilian. See decision of August 7, 1942, B-27420, 
to the Secretary of Labor, 22 Comp. Gen. 127. 

The procedure outlined above is that which applies generally in the 
case of inducted registrants procured through Selective Service and, 
consequently, it is assumed that your first question relates to a person 
so inducted and immediately transferred to the inactive reserves. On 
that basis it is answered in the affirmative. 

The answer to your second question is for determination on the 
basis of the facts in each case. If the inducted person had actually 
vacated his position or legally had been separated from the service, 
either by proper administrative action, by resignation, by conduct 
inconsistent with an intention to retain the position, or otherwise, 
there would appear to be no proper basis to require “the present 
incumbent” to vacate the position in order to restore the inducted 
person thereto, since the inducted person is not entitled to the reem- 
ployment benefits of section 8 of the Selective Training and Service 
Act of 1940, 54 Stat. 890, until he completes and is relieved from 
training and service under the said act. In this connection it would 
appear that a person had vacated his position who, either prior or 
subsequent to induction through Selective Service, applied for and 
was granted annual leave solely for the purpose of receiving pay 
therefor pursuant to the act of August 1, 1941, Public Law 202, 55 
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Stat. 616, with no intention of returning to the position and assuming 
the duties thereof. 

On the other hand, it has been held that so long as a regular em- 
ployee of the Government has not vacated his position and continues 
as such on the records of the administrative office, although absent 
on leave with pay, no other person may be appointed to and hold 
said position. See 4 Comp. Gen. 729, and 14 id. 795. On that basis, 
if the regular employee had not vacated his position, as explained 
above, then of course there would be no proper basis to appoint to 
and retain in the position another person. Your second question is 
answered accordingly. 

With respect to your questions 3 and 4, the foregoing is applicable 
to persons who enlist in the various branches of the armed forces, 
i, e., the Army, Navy, Marine Corps, and Coast Guard, in the event 
and only in the event that for the period they may be employed in 
their civilian positions, after enlistment, they have been released 
from active service and transferred to the reserves in an inactive 
status. That is to say, there is no objection to the civilian employ- 
ment of persons who may have enlisted in the armed forces so long 
as during the period of civilian employment they are in an inactive 
status in the reserve forces. However, a person who enlists in the 
armed forces and is carried on the rolls thereof in an active status 
may not be employed, at the same time, in a civilian position in 
the Government. See 3 Comp. Gen. 40; 17 id. 1049; 18 id. 213; and 
20 id. 257. 





(B-28027) 
COMPENSATION—WITHIN-GRADE PROMOTIONS 


The words “who have not attained the maximum rate of compensation for 
the grade in which their positions are respectively allocated” appearing 
in the act of August 1, 1941, which provides for periodic within-grade 
salary advancement for employees of the class therein specified, have 
reference to the grade held by an employee at the beginning of the quarter 
when he otherwise would be eligible for automatic promotion and not to 
a grade held by him during a part of the period of service required for 
automatic promotion. 

increase in compensation, by reason of reallocation of a position to a 
higher grade, in an amount less than the compensation increments of the 
lower grade does not render the employee ineligible for a within-grade 
salary advancement under the act of August 1, 1941, if the employee is 
otherwise eligible as to efficiency, service, and conduct; and the increase 
in compensation to which he is entitled upon such promotion is an amount 
equal to the salary increment of the higher grade and not a lesser amount 
obtained by reducing said salary increment by the amount of the increase 
in compensation received by reason of the reallocation. 


Ar 


= 


Comptroller General Warren to the Chairman, Civil Aeronautics Board, August 
19, 1942: 


I have received a letter dated August 8, 1942, from the Secretary 
of the Civil Aeronautics Board, as follows: 
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The Civil Aeronautics Board submits, for your early consideration, the follow- 
ing questions: 

We have an employee who was appointed to a position, CAF-5, $2,500 per 
annum, on October 16, 1938, in the Air Safety Board of the Civil Aeronautics 
Authority. On July 1, 1940, upon the abolition of the Air Safety Board under 
section 7 (b) of the President’s Reorganization Plan No. IV, approved April 
8, 1939, this employee was appointed as clerk-stenographer, CAF-4, in the 
office of the Safety Bureau of the Civil Aeronautics Board at $2,160 per 
annum. This latter position was reallocated to a CAF-5 with a salary of 
$2,200 per annum on February 16, 1941. Is the employee eligible, as of October 
1, 1941, for an automatic increase in compensation under the provisions of 
Section 7 of the Classification Act of 1923 as amended by the Act of August 
1, 1941? 

In 21 ©. G. 369, you held that a reduction in salary coming during the pre- 
scribed period which must be served by an employee without an “equivalent 
increase in compensation” in order to be eligible for a within-grade salary 
advancement under the Act of August 1, 1941, has no effect on the employee’s 
eligibility for the increase. 

It will be seen from the facts given above that, for the period July 1, 1940, 
to February 16, 1941, the employee involved received the maximum salary for 
a CAF~+4 position. Section 7 (b) of the Classification Act of 1923 as amended, 
provides: 

“All employees compensated on a per annum basis, and occupying permanent 
positions within the scope of the compensation schedules fixed by this Act, 
who have not attained the marimum rate of compensation for the grade in 
which their positions are respectively allocated, shall be advanced in compen- 
sation successively to the next higher rate within the grade at the beginning 
of the next quarter, following the completion of: (1) Each eighteen months of 
service if such employees are in grades in which the compensation increments 
are $60 or $100, or (2) each thirty months of service if such employees are in 
grades in which the compensation increments are $200 or $250, subject to 
the following conditions: * * *” [Italics supplied.] 

Were this section interpreted to mean that an employee shall not have attained 
the maximum rate of compensation for the grade in which her position was 
allocated for the 18 months prior to October 1, 1941, the above question would 
be answered in the negative. However, should the interpretation be that an 
employee shall not have, on October 1, 1941, attained the maximum rate of 
compensation in her grade in order to become eligible, the question would be 
answered in the affirmative. 

It is noted that the above employee received an increase in compensation of 
$40 per annum upon reallocation of her position from Grade 4 to Grade 5. This 
increase, however, is not “an equivalent increase in compensation” for the pur- 
poses of the Act as defined by the President in Executive Order No. 8882, dated 
September 3, 1941. The definition there given is as follows: 

“Section 2 (d) ‘Equivalent increase in compensation’ shall mean any increase 
or increases which in total are equal to or greater than the compensation increment 
in the lowest grade in which the employee has served during the time period of 
eighteen or thirty months, as the case may be.” 

If this employee is eligible for an increase on October 1, 1941, a further question 
is presented. Should the employee receive an additional increase of $60 per 
anlum or a full $100 increase in order to bring her salary rate up to the established 
salary step of $2,300 per annum for a grade 5 employee? 

We shall be pleased to receive your early answer to these questions. 


An employee’s eligibility for an automatic promotion under the 
provisions of the act of August 1, 1941, Public Law 200, 55 Stat. 613, 
is for determination at the beginning of a quarter of the calendar year, 
that is, January 1, April 1, July 1, and October 1. 21 Comp. Gen. 
1067, 1070. Accordingly, the condition in section 7 (b) of the Classifi- 
cation Act, as amended, which reads, “who have not attained the 
maximum rate of compensation for the grade in which their positions 
are respectively allocated”—underlined in your letter—relates to the 
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grade held by an employee at the beginning of the quarter when the 
employee otherwise would be eligible for automatic promotion. 

On August 1, 1941, the date of the amendment, and, also, on October 
1, 1941, the beginning of the first quarter following the effective date 
of the act and the first date on which automatic promotions could be 
made under the statute, the involved employee was receiving $2,200 
per annum in grade CAF-5 which is the third step and not the 
maximum, in that grade. Prior to October 1, 1941, the employee had 
served more than 18 months without having received an equivalent 
increase in compensation as that term is defined in section 2 (d) of 
the President’s regulations quoted in your letter. That is, during 
a period of 18 months immediately preceding October 1, 1941, the 
employee had not received an increase in compensation of as much 
as $60 per annum, the amount of the compensation increments in the 
lowest grade, CAF-4, held during that period. The increase in 
compensation from $2,160 to $2,200 per annum—amounting to $40 
per annum—received as a result of the reallocation of the position, 
effective February 16, 1941, did not constitute an equivalent increase 
in compensation. Accordingly, the question contained in the last sen- 
tence of the second paragraph of your letter is answered in the aflirma- 
tive provided the employee was then otherwise eligible as to efficiency, 
service, and conduct. 

Referring to the question contained in the penultimate paragraph 
of your letter, there is no authority to pay an employee whose position 
falls within the purview of the Classification Act other than at one 
of the salary rates prescribed by the Classification Act except in the 
form of a percentage differential authorized by law. Notwithstand- 
ing the employee received an increase in compensation of $40 per 
annum on February 16, 1941, the legal salary rate payable to the 
employee on and after October 1, 1941, was $2,300 per annum, assuming 
all conditions of the statute and regulations had then been met to 
authorize an automatic promotion. 


(B-27941) 


ACCEPTANCE BY FEDERAL AGENCY OF PRIVATE PROPERTY OFFERED 
FOR ITS USE 


The acceptance by a Federal agency of the loan or donation of equipment for 
use by the Government is not specifically prohibited by law but, for various 
reasons, including that of public policy, the borrowing of properiy by the 
Government is not to be encouraged generally. 

The offer by a Government employee to loan a trailer to the agency in which 
employed for its use may be accepted if it be administratively determined 
that such equipment is necessary to the discharge of the duties and functions 
of the agency and that the acceptance of the loan is clearly in the interest 
of the United States, but there should be a definite understanding with 
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respect to the use and upkeep of the trailer and its return to the owner, and 
due consideration should be given to the fact that such transactions are 
open to criticism for possible favoritism and preferential treatment of the 
employee. 


Comptroller General Warren to the Chairman, Federal Communications Com- 
mission, August 21, 1942: 


I have a letter dated August 6, 1942, from the Secretary of your 
Commission, as follows: 


An employee of this Commission, namely Mr. William J. Hoffert, Assistant 
Supervisor of the Radio Intelligence Division Monitoring Station at Laurel, 
Maryland, owns a used trailer capable of carrying a maximum load of 1,500 
pounds. 

, Realizing the Commission’s urgent need for this type of equipment by virtue 
of his employment by the Commission, he has agreed to loan the vehicle to the 
Commission gratis for the duration of the present emergency. 

Your opinion is requested as to whether the Commission may take over and 
operate the trailer in connection with official business, obtain Certificate of 
Title in its name, make replicement of tires and make any other repairs that 
may be necessary from time to time, utilizing funds from the Commission’s 
appropriation. 


Your early consideration of this matter would be greatly appreciated. 

There has not been found any statutory provision specifically au- 
thorizing the Federal Communications Commission to accept the 
donation or loan of property for official use. Furthermore, the prac- 
tice of borrowing property for Government use is not to be encouraged 
generally, inasmuch as such practice often leads to claims against the 
Government for damage to, or loss of, the loaned property and might 
give rise to questions as to favors received or expected from the Gov- 
ernment by persons loaning their property. However, there appears 
to be no specific prohibition against accepting the loan or donation 
of property such as that here involved for use by the Government 
and such practice has been recognized as lawful in some instances. 
See, for example, 20 Comp. Gen. 617, wherein it was held (quoting 
syllabus) : 


Where equipment is loaned to the Government for use in connection with a 
particular Government work, the appropriation for that work is available for 
repairs to such equipment to the extent necessary for the continued use of the 
equipment on that work, but such appropriation is not available for repairs to 
return the equipment in good condition after the use has terminated. 


There is for consideration, also, the question arising from the fact 
that the owner of the involved trailer is an employee of the Federal 
Communications Commission. In 21 Comp. Gen. 705, it is said 
(page 707) : 


Contracts between the Government and its employees are not prohibited 
generally by statute but only where an employee of the Government acts as 
agent both for the Government and the contractor in the transaction of busi- 
ness (see 18 U. 8. Code 93; 14 Op. Atty. Gen. 482; 24 id. 557; 5 Comp. Gen. 
93; 13 id. 281; 17 id. 123) ; or where the service to be rendered under. a con- 
tract with an employee is such as could have been required of him in his 
official capacity, in which case the payment of additional compensation is 
inhibited by sections 1764 and 1765, Revised Statutes, 5 U. 8. Code, 9, 70. 
Cf. Woodwell v. United States, 214, U. 8. 82. 
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However, aside from any statutory prohibition, contracts between the Govern- 
ment and its employees are open to criticism for possible favoritism and prefer- 
ential treatment; and this office often has expressed the view that such contracts 
should not be made except for the most cogent reasons. 5 Comp. Gen. 93; 
14 id. 403 ; Cf. 13 Comp. Gen. 281. 


In the instant matter, however, having regard particularly for the 
existing war conditions resulting in a shortage of materials for use 
in manufacturing such articles as trailers, tires, etc., I see no real 
objection to acceptance of the contemplated loan of the trailer if it 
be administratively determined that such equipment is necessary to 
the discharge of the duties and functions of the Federal Communi- 
cations Commission and that acceptance of the loan is clearly in the 
interest of the United States. It is suggested, however, that if such 
loan is to be accepted, there should be a written agreement definitely 
fixing the period of the loan and setting forth such conditions as 
may be proper with respect to the use and upkeep of the trailer and 
its return tg the owner, in conformity with the principles and 
decisions above mentioned. 

. Whether the Commission properly may obtain in its name a cer- 
tificate of title to the trailer, as suggested in the above letter, is a 
matter over which this office has no jurisdiction and concerning which 
no opinion is expressed. It may be observed, however, that if the 
trailer is merely loaned to the Commission for the duration of the 


war, as distinguished from an outright gift to the Government, it 
is not apparent how it could be regarded as owned by the Commission. 


(B-25070) 


SIX MONTHS’ DEATH GRATUITY—JURISDICTION OF SECRETARY OF 
NAVY WHERE DESIGNATED BENEFICIARY DECLINES PAYMENT 


Where a person who has been designated by a Navy officer, enlisted man, or 
nurse as beneficiary of the six months’ death gratuity payment provided 
for in the act of May 22, 1928, as amended, declines to submit claim 
therefor because of lack of dependency, such declination does not amount 
to a failure of designation so as to bring the case within the provision 
of said act which authorizes the Secretary of the Navy, in those cases 
where there has been no previous designation of a dependent relative, to 
cause the gratuity to be paid to a grandparent, parent, sister, or brother 
determined by him to have been dependent upon the deceased. 


Assistant Comptroller General Elliott to the Secretary of the Navy, August 24, 
1942: 
There has been received your letter of July 27, 1942, transmitting 
a letter from the Chief of the Bureau of Supplies and Accounts, 
dated July 20, 1942, as follows: 
Sussect: Six months’ death gratuity as provided for in the Act of May 22, 
1928, 45 Stat. 710, as amended by the Act of March 7, 1942, Public No. 490. 


1. It is requested that the following question be presented to the Comptroller 
General of the United States for decision: 
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“When the designated beneficiary of a deceased officer, enlisted man, or nurse 
declines to submit claim for the six months’ death gratuity as provided for in 
subject act on the ground that he or she was not dependent on the deceased to 
any extent whatsoever, at the date of death or at any time prior thereto, may 
the claim of an undesignated relative be paid if the Secretary of the Navy 
determines that the fact of dependency of the claimant upon the deceased is 
established?” 

It is of course understood that the undesignated relative must be within the 
classes of eligible relatives as enumerated in subject act. The facts as stated 
above are involved in actual cases now before this Bureau for consideration. 

2. Subject act provides in part “* * * the Paymaster General shall cause to 
be paid to the widow, and if there be no widow to the child or children, and if 
there be no widow or child, to any other dependent relative of such officer, en- 
listed men, or nurse previously designated by him or her, an amount equal to six 
months’ pay * * *.” It is further provided, “That if there be no widow, 
child, or previously designated dependent relative, the Secretary of the Navy 
shall cause the amount herein provided to be paid fo any grandparent, parent, 
sister, or brother shown to have been dependent upon such officer, enlisted man, 
or nurse prior to his or her death, * * *.” [Italics supplied.] 

3. It thus appears that payment of the gratuity to a designated claimant re- 
quires that three conditions be met, namely, (1) that the claimant be designated 
by the deceased to receive the gratuity, (2) that the claimant be dependent 
upon the deceased and (3) that the claimant be a relative of the deceased. 
Accordingly, it is believed that when a relative who is designated to receive the 
gratuity has not, by his or her own admission, at any time been dependent upon 
the deceased to any degree, such designation is null and void, ab initio, with respect 
to the purpose for which it is administratively required to be made. Therefore, 
it is believed that the claim of any grandparent, parent, sister or brother of the 
deceased may properly be considered in accordance with the second quoted 
portion of the statute. 


In decision of July 30, 1942, B-25657, 22 Comp. Gen. 85, it was held 
that the death gratuity statute in authorizing payments to any other 
dependent relative previously designated contemplated a class of near 
relatives who had an insurable interest in the deceased and that where 
properly designated payment was authorized in the case of mother, 
father, brother, or sister without evidence of dependency. It is prob- 
able that the declinations in these cases were due to information fur- 
nished as to the requirement of dependency in some degree under 
decisions in effect from 1924 to July 30, 1942. 

The amendment of 1928 provides for a situation where no designa- 
tion has been made. It has no application where there has been a 
designation even though the relative designated may have concluded 
that he or she is not a dependent relative within the meaning of the 
act. Where there has been a designated relative, there has been no 
failure of designation. Decision A-61333, dated April 23, 1936. 


(B-28088) 


APPROPRIATIONS — FISCAL YEAR CHARGEABLE — REQUISITIONING 
OF SUPPLIES IN FISCAL YEAR PRECEDING YEAR OF ACTUAL 
PURCHASE 

A requisition issued by a Government agency to the Procurement Division, Treas- 

ury Department, for the procurement of supplies does not constitute the 
incurring of an expense or the making of a contract so as to obligate then 
current funds, and, therefore, the fiscal year appropriation to be charged 
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with the cost of such supplies is governed, not by the date when the requisition 
is issued, but by the date when the supplies are purchased or contracted for 
by the Procurement Division. 


Comptroller General Warren to the Administrator of Veterans’ Affairs, August 
24, 1942: é 


I have your letter of August 10, 1942, as follows: 


Pursuant to the provisions of Circular Letter No. 566 issued by the Director 
of Procurement under date of February 27, 1942, the Veterans’ Administration 
on May 20, 1942, placed an order with the Procurement Division for electrical 
Supplies amounting to $668.34, chargeable to the appropriation “Salaries and 
Expenses, Veterans’ Administration, 1942.” The Procurement Division has 
advised recently that the material covered by the order was not purchased 
prior to July 1, 1942, and has requested that an allotment be made from the 
current appropriation to enable the Procurement Division to proceed with 
procurement. 

These supplies were actually needed for use in the last fiscal year and the 
Veterans’ Administration would have ordered them from commercial sources 
during that year instead of from the Procurement Division if the Director of 
Procurement had not issued the above cited circular instructing that electrical 
supplies costing in the aggregate five hundred dollars, or more, be ordered from 
the Procurement Division. 

If the order in question had been placed by the Veterans’ Administration 
with a vendor prior to the expiration of the fiscal year ending June 30, 1942, 
the cost of the material would be payable from the appropriation available at 
the time the order was issued although delivery may have been delayed ‘until 
the current fiscal year. 

The funds for the electrical supplies called for in the order placed with the 
Procurement Division were included in the appropriation of the Veterans’ 
Administration for the fiscal year 1942. Funds for these particular supplies 
were not included in the appropriation for the fiscal year 1943 and conse- 
quently cannot be made available from that appropriation without curtailing 
expenditures for other supplies which were anticipated and included in the 
appropriation for the fiscal year 1943. In view of the circumstances, a decision 
is requested as to whether the cost of supplies and equipment ordered from 
the Procurement Division may be paid from the appropriation available as 
of the date the Veterans’ Administration places the orders with the Procurement 
Division, notwithstanding the fact that the Procurement Division may not contract 
for the commodities until the subsequent fiscal year. 


The specific question here presented is whether the placing of the 
order by your Administration on May 20, 1942, with the Procure- 
ment Division, Treasury Department, for the purchase of certain 
supplies may be construed as obligating the appropriation “Salaries 
and Expenses, Veterans’ Administration, 1942,” with the cost thereof, 
notwithstanding “the material covered by the order was not purchased 
prior to July 1, 1942” and that “the Procurement Division may not 
contract for the commodities until the subsequent fiscal year,” that is, 
the fiscal year 1943. 

Section 3690, Revised Statutes, provides: 


All balances of appropriations contained in the annual appropriation bills 
and made specifically for the service of any fiscal year, and remaining unex- 
pended at the expiration of such fiscal year, shall only be applied to the 
payment of expenses properly incurred during that year, or to the fulfillment 
of contracts properly made within that year; and balances not needed for 
such purposes shall be carried to the surplus fund. This section, however, shall 
not apply to appropriations known as permanent or indefinite appropriations. 
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The question as to what constitutes the incurring of an expense 
or the making of a contract, within the purview of that statute, has 
been the subject of numerous decisions of this office. See particularly 
16 Comp. Gen. 37. 

In the case you now present it appears that the contracting officer 
of the Procurement Division neither issued a purchase order nor 
entered into a contract for the requested supplies within the fiscal 
year 1942. All that had been accomplished prior to July 1, 1942, was 
the placing of an order or authorization by your Administration with 
the Procurement Division. The placing of such order was merely 
a preliminary step to the actual incurring of an expense or the mak- 
ing of a contract for the supplies. The relationship between your 
Administration and the Procurement Division in this instance was 
not that of vendee and vendor, but that of principal and agent. 
That is to say, upon the issuance and placing of the administrative 
authorization, the Procurement Division was constituted the purchas- 
ing agent for your Administration and, obviously, no obligation of 
funds was incurred. See 17 Comp. Gen. 379; B-11372, August 3, 
1940. Further action was required by your purchasing agent (the 
Procurement Division), either by contract or otherwise, prior to 
the termination of the fiscal year 1942, before the appropriation now 
sought to be charged could have been properly obligated. 

Accordingly, as to the particular transaction herein considered, I 
have to advise that the mere placing of the requisition, purchase 
order, or authorization by your Administration with the Procure- 
ment Division did not constitute the incurring of an expense or the 
making of a contract. Therefore, in answer to the question you 
present, I have to advise that the appropriation “Salaries and Ex- 
penses, Veterans’ Administration, 1942” is not properly chargeable 
with the cost of the supplies purchased or contracted for subsequent 
to June 30, 1942. 


(B-26483) 


PAY—HOSPITALIZATION DURING ENTIRE PERIOD BETWEEN DATE 
OF REPORTING AND RELIEF FROM ACTIVE DUTY 


A retired Navy officer who, pursuant to orders to report for active duty, proceeds 
to his duty station and is immediately hospitalized and “relieved from active 
duty” at the time of his discharge from the hospital may not be considered 
as having been in an active duty status entitling him to active duty pay and 
allowances. 


Assistant Comptroller General Elliott to the Secretary of the Navy, August 
26, 1942: 
There has been received your letter of June 2, 1942, with which you 
forwarded a letter from the Officer-in-Charge, Officers’ Accounts Divi- 
sion, Bureau of Supplies and Accounts, as follows: 
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Reference: (a) Compt. Decision of 21 December 1910; Art. 2142-15, S. & A. 
Memo. Selected Decisions. (b) Comp. Gen. Dec. A- 14188 of 17 June 1926 ; 
Art 2142-15, S. & A. Memo. Selected Decisions. 

Enclosure: (A) Copy of BuNav Orders 14478 of 26 Dec. 1941. (B) Copy of 
BuNav Orders T-17444 of 27 Jan. 1942. (C) Copy of BuNav Orders 28202 of 
81 Mar. 1942. (D) Statement of retired pay account. 

1. Your decision is requested as to what period of time active duty pay and 
allowances may be properly credited in the case of a retired officer, who, upon 
receipt-of orders which read, “you are hereby ordered to active duty,” does in 
fact report for duty in compliance therewith; but who immediately thereafter 
undergoes extended hospitalization, followed by discharge from treatment and 
release from active duty. 

2. It will be noted from enclosures (A), (B), and (C), that the claimant 
Lieut. Joseph E. McNanamy, ChC, U. S. N., Retired, received active duty orders 
on 27 December 1941; proceeded in compliance therewith on 28 December 1941; 
and on 29 December 1941, reported for duty but in such poor health that he was 
immediately hospitalized. This officer was subsequently discharged from treat- 
ment on 7 April 1942, and released from all active duty. 

8. The Comptroller, in reference (a), has held that a retired officer of the 
Navy detached from duty and ordered to report to a naval hospital for treatment 
is not, while being treated therein, performing duty within the meaning of the 
statute. This decision is not strictly applicable to the case of Chaplain McNanamy 
since here, we have no detachment from active duty prior to treatment. Further, 
by the issuance of subsequent orders directing release from active duty upon 
a from treatment, a prior active duty status is presupposed and recog- 
nized, 

4. In reference (b), the Comptroller General held that orders alone do not 
give a retired officer right to active duty pay; and that a mere formal assignment 
to duty when a retired officer is undergoing hospital treatment and his physical 
condition is such that he cannot perform active duty, does not entitle him to active 
duty pay. Chaplain McNanamy contends that this decision is likewise not ap- 
plicable in view of the fact that his active duty status commenced on date of 
receipt of orders, that he proceeded and reported at his duty station in com- 
pliance with the directives contained therein, and that hospitalization com- 
menced subsequently thereto. 

5. As will be noted in enclosure (D), this activity has credited the account of 
Chaplain McNanamy with straight retirement pay for the period of time in 
question, which procedure will be continued pending receipt of your opinion. 
Return of enclosures is requested. 


The act of July 1, 1918, 40 Stat. 704, 717, as amended by: section 17 
of the act of June 10, 1922, 42 Stat. 632 (34 U. S. Code 423), provides 
that during the existence of war or a national emergency declared by 
the President to exist any commissioned or warrant officer of the Navy 
or Marine Corps on the retired list may, in the discretion of the Secre- 
tary of the Navy, be ordered to active duty at sea or on shore. Section 
17 of the act of June 10, 1922, supra, as amended by the act of May 26, 
1928, 45 Stat. 774, provides in part as follows: 





* * * Retired officers of the Army, Navy, Marine Corps, Coast Guard, and 
Coast and Geodetic Survey below the grade of brigadier general or commodore 
and retired warrant officers and enlisted men of those services, shall, when on 
active duty, receive full pay and allowances, and when on active-duty status, 
shall have the same pay and allowance rights while on leave of absence or sick 
as officers on the active list * * 


Orders dated December 26, 1941, from the Chief of the Bureau of 
Navigation, addressed to the officer at Leechburg, Pa., are as follows: 


Subject: To duty, Naval Training School (Aviation), Navy Pier, Chicago, Il. 
1. You are hereby recalled to active duty. 
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2. Having been found physically qualified for shore duty, you will proceed 
to Chicago, Ill., and on December 27, 1941, report to the Commanding Officer, 
Naval Training School (Aviation), Navy Pier, for duty. 

3. Report also by letter to the Commandant, Ninth Naval District, for this 
duty. 

4. The Secretary of the Navy has determined that this employment on shore 
duty is required by the public interests. 


Indorsements thereon indicate that the officer received the orders 
on December 27, 1941; that he departed by privately owned convey- 
ance for his station on December 28, arriving at Chicago the same 
day; and that he “reported” for duty on December 29 at the Navy 
Pier but, because of illness, was transferred to the Naval Hospital, 
Great Lakes, Ill. By orders dated January 27, 1942, the officer was 
transferred February 2, 1942, accompanied by the necessary attend- 
ants to the Naval Hospital, Washington, D. C., and it is indicated 
that he reported at that place and was admitted for treatment on 
February 3, 1942. Treatment at this hospital was continued until 
April 7, 1942, when he was discharged from the hospital and relieved 
from active duty. See orders dated March 31, 1942, Bureau of Navi- 
gation. The question you present is whether or not payments of 
active duty pay and allowances to the officer are authorized during 
any part of the above period. 

The statute authorizing the ordering of retired officers to active 
duty during war or national emergency declared by the President 
contemplates the performance of active duty by the officer so ordered. 
Mere orders issued pursuant to statutory authority placing retired 
military or naval officers on active duty do not entitle an officer to 
active duty pay and allowances if no active duty is performed. See 
for example 21 Comp. Gen. 781; B-—25296, June 19, 1942; A-14138, 
June 17, 1926. In other words, until an officer has complied with 
his orders by reporting and actually entering upon active duty pur- 
suant to his orders, he is not in an active duty status entitling him to 
active duty pay and allowances or within the meaning of section 17 
of the act of June 10, 1922, as amended by the act of May 26, 1928, 
authorizing pay and allowances for retired officers while sick “when 
on active-duty status.” 

The mere issuance of an order cannot create the status of active 
duty of a retired officer, otherwise the provision for a reduced pay 
upon retirement from the active list could be defeated by the issu- 
ance of orders to active duty. The authority to place a retired officer 
on active duty is to secure to the Government the benefit of active 
service by one not otherwise required to render any service for the 
Government; and when no active services are performed the order 
to active duty never becomes effective. Here there was travel by the 
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officer to and from the places designated and mileage has been paid 
to the officer for the travel performed by him in his endeavor to 
comply with his orders, but those proper payments for such travel 
under the orders, in this case, in view of the other features, do not 
create an active duty status. It is clear that the officer in the present 
case performed no duty and in fact did not enter upon active duty 
pursuant to his orders at any time during the period here involved. 
Accordingly, payment of pay and allowances to the officer during 
such period is not authorized. 
The papers received with your letter are returned herewith. 


(B-26674) 


ASSIGNMENTS OF CONTRACT PAYMENTS — ACKNOWLEDGMENT OF 
RECEIPT IN GENERAL ACCOUNTING OFFICE; AND EVIDENCE OF 
CORPORATE OFFICER’S AUTHORITY TO EXECUTE 


Assignments made under the Assignment of Claims Act of 1940 will be acknowl- 
edged by this office immediately upon their receipt, without prior examination, 
such acknowledgment implying nothing more than a recognition that the 
notices of assignment and assignment instruments have been received, leav- 
ing any question as to the validity or regularity of the assignment for con- 
sideration in connection with the audit of payments made under the contracts 
involved. 

In the auditing of contracts involving assignments made by corporations under 
the Assignment of Claims Act of 1940, this office will accept (in the absence 
of special facts or circumstances warranting a request for additional data) 
as prima facie evidence that the assignment was executed by proper authority 
of the corporation, the signature of an executive officer, attested to by the 
secretary, with an impression of the corporate seal thereon, or, in the 
alternative, a verified resolution of the board of directors authorizing the 
person who executed the assignment to do so. 


Comptroller General Warren to the Board of Governors, Federal Reserve Sys- 
tem, August 27, 1942: 


There has been considered your letter of June 11, 1942, as follows: 


There are enclosed for your information a copy of a letter and certain enclosures 
addressed to the Board’s General Counsel under date of June 9, 1942, by Mr. P. F. 
Coleman, Assistant Vice President of the Federal Reserve Bank of Philadelphia, 
from which it appears that the acknowledgment and return of notices of assign- 
ment pursuant to the Assignment of Claims Act of 1940 are sometimes held up 
by members of the staff of the General Accounting Office with requests for com- 
——- with certain requirements which are not usually insisted upon by your 
0 b 

As you probably know, the standard form of Notice of Assignment now being 
used and the instructions for their use were prepared by an interdepartmental 
committee shortly after the passage of the Assignment of Claims Act of 1940 and 
the procedure regarding such notices was the subject of rulings numbered 
B-13700 and B-13852 issued by your office under dates of December 2, 1940, 
and December 10, 1940, respectively. 

If the requirements regarding such assignments and the notices thereof have 
been changed, or if any additional requirements have been prescribed by your 
office, the Board will appreciate prompt advice thereof, in order that it may 
advise the twelve Federal Reserve Banks so that they may avoid the delays 
in the war financing program resulting from difficulties of the kinds referred to 
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by Mr. Coleman. If; on the other hand, the requests made by the members of 
the staff of your office in the letters enclosed with Mr. Coleman’s letter are not 
in accordance with the requirements of your office or are not deemed by you to 
be absolutely necessary, it is respectfully suggested that the issuance of advice 
to this effect to the members of your staff might avoid unfortunate delays in 
the financing of the war production program, 

The Board's interest in this matter arises out of the fact that, under the terms 
of Executive Order No. 9112 issued by the President under date of March 26, 
1942 for the purpose of expediting and facilitating the war production program, 
the Federal Reserve Banks are acting as fiscal agents of the War Department, 
the Navy Department, and the Maritime Commission in expediting and facilitating 
the financing of contractors, subcontractors, and others engaged in war produc- 
tion and the Board of Governors of the Federal Reserve System, pursuant to 
the terms of the Executive Order and its own Regulation V, is maintaining liaison 
between the Federal Reserve Banks and the War Department, the Navy Depart- 
ment, and the Maritime Commission and exerting its best efforts to facilitate and 
expedite the carrying out of this program. 

In view of the importance of eliminating any difficulties which may obstruct 


or delay this program, your prompt attention to this matter will be greatly 
appreciated. 


The letter of June 9, 1942, from Mr. P. F. Coleman, Assistant Vice 
President of the Federal Reserve Bank of Philadelphia, Pa., addressed 
to the General Counsel, Board of Governors, Federal Reserve System, 
a copy of which was enclosed with your letter, is as follows: 


For many months we have been filing Notices of Assignment with the Generai 
Accounting Office as required by the Assignment of Claims Act of 1940 and no 
question was raised concerning the procedure which we followed. Several days 
ago Miss M. B. Sisler of the General Accounting Office wrote us and requested 
“a verified pertinent resolution of the Board of Directors” of our Borrower evi- 
dencing the authority of the person executing the assignment on behalf of the 
Borrower. We talked with Miss Sisler on the telephone and after the con- 
versation it was not at all clear as to what was intended by her letter. 

Feeling that we had followed the proper instructions we sent to the Accounting 
Office a duplicate executed copy of the assignment in question and two days 
later the Notice of Assignment was returned properly acknowledged. This has 
happened on two occasions and we have also had complaints within the last 
week from two of our local banks indicating the same difficulty, each receiving a 
request for some new procedure and none of the requests being the same. 

We are enclosing copies of correspondence between the General Accounting 
Office and this bank and copy of exchange of letters between the Accounting 
Office and the Pennsylvania Company for Insurances on Lives and Granting 
Annuities, Philadelphia, Pennsylvania. We wish to state that all assignments 
are executed by a proper officer of the company, attested by the secretary of the 
company with the impression of the seal placed thereon, which we believe to 
be sufficient. 

Most of the Notices of Assignment are returned by the Accounting Office 
without any question but occasionally, as we have stated, they will be held up 
by Miss Sisler. The Notices of Assignment from the Contracting Officer and 
Disbursing Officer are always returned promptly without comment. 

We do not wish to comply with the various requests of Miss Sisler and are 
wondering whether you would be kind enough to communicate with the General 
Accounting Office, or Miss Sisler, and explain that in the case of every loan 
our counsel requires the production of satisfactory evidence showing the 
authority of the Borrower's officials to execute our form of loan agreement 
and all other papers, including the assignment. Moreover, in view of the fact 
that a Federal Reserve Bank is involved, we do not think that the General 
Accounting Office should be concerned directly with the question of our 
Borrower to execute an assignment. 

It might also be pointed out to Miss Sisler that there is nothing contained 
in the Assignment of Claims Act which would require the production of evidence 
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such as she has requested. It seems to us that if Congress had intended to 
require the filing of additional papers with the General Accounting Office, it 
would have so stated in Section 4 of the Statute. 

We shall appreciate anything you might be able to do to convince Miss Sisler 
that the practice heretofore followed for a considerable period of time should 
not now be changed. 


Also, there was enclosed with your letter a letter dated June 8, 
1942, from Mr. H. C. Culshaw, Assistant Vice President of The 
Pennsylvania Company, to this office, addressed to the attention of 
the Audit Division, as follows: 


This is in reply to your letter of June 2 relative to notices of assignment in 
quadruplicate and instruments of assignment which we sent you covering 
contracts No. N151s-42185, No. N151s-42524, and No. N151s-42552 with the 
B. H. Deacon Company, Inc., of this city. 

We note from your letter that the execution of the instruments of assignment 
requires the signatures of two executive officers and an impression of the 
corporation seal. The assignments which were mailed to you bore the sig- 
natures of B. H. Deacon, as President, and John I. Bland, as Secretary, and 
had impressions of the corporate seal. We note further that you have stated 
there must be attached “an acknowledgment by the signing officers made before 
and certified by the signature and seal of a notary public that the assignment 
is a duly authorized corporate act made and delivered as the act of the 
corporation.” In the past six months, The Pennsylvania Company has financed 
many thousands of dollars worth of Government contracts for the contractors. 
We have in this time, unquestionably, taken assignment to a thousand or more 
contracts in which we have sent to the various departments of the Government 
the instruments and the notices of assignment, in accordance with the instruc- 
tions issued by the Government. This is the first time that a demand has been 
made that the signatures and acts of the contractor’s officers be sworn to and 
attested by a notary public. It is not our purpose to question your right in 
demanding this, but we do question the procedure which we, as a financing 
institution, are obliged to follow. Using the past experience as a precedent, 
we are very much surprised to learn of the present requirements and find that 
such action is wholly out of consonance with the views of the local Federal 
Reserve Bank. 

In the particular case in question, the contractor is seriously in need of 
funds and the hold-up of the assignment whereby we are unable to make 
advances to the contractor merely slows down his shipments of vital materials. 
In this particular case, it has reached a point where it is incumbent upon us, 
as the financing institution, to permit the contractor to borrow, in spite of the 
fact that we do not have the acknowledged notices of the assignments from 
the General Accounting Office. We have, therefore, instructed the contractor 
to attach to his invoice the acknowledged notices of assignment which we have 
received from the Supply Officer and the Disbursing Officer and to attach, in 
addition, a copy of this letter in lieu of the regular notice of assignment. 

We would certainly appreciate receiving from your office definite instructions 
as to the steps that must be taken by a financing institution in order that we 
may give assistance to contractors and not be held up by virtue of something 
new that seems to be constantly thwarting our efforts to expedite the contractor's 
ability to make delivery in accordance with the terms of his contracts. 


Where moneys due or to become due under a contract with the 
United States have been assigned by the contractor to a third party, 
it is of utmost importance that this office, pursuant to the duty im- 
posed on it by law, ascertain whether such assignment is legal and 
valid in all respects in order that the Government obtain a good 
acquittance in making payment to other than the original contracting 
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party. The legality of the assignment depends upon compliance not 
only with the Assignment of Claims Act of 1940, 54 Stat. 1029, but 
with all other principles of law, both substantive and procedural, ap- 
plicable to contract assignments. And, in this connection, I assume 
you will concede that this office should be no less solicitous as to the 
validity of an assignment made to a Federal lending institution, such 
as a Federal Reserve Bank, than an assignment to any other class of 
assignee named in the statute. The responsibility of this office in 
such matters may not be shifted to any other office or agency. 

The very nature of a corporation as an artificial being, existing 
only in contemplation of law and able to act only through its agents 
or employees, necessitates that the execution of instruments of assign- 
ment by corporations be attended with formalities not ordinarily re- 
quired of individuals as assignors. 

However, in order to cooperate as fully as possible in expediting 
the war program by facilitating the financing of contracts, and at the 
same time to insure to a reasonably safe degree that payments may be 
made to assignees under such contracts with the assurance that that 
person or institution is legally entitled to the payment, the matter has 
been reexamined here in an endeavor to expedite the acknowledgment 
and return of notices of assignment filed with this office pursuant to 
the Assignment of Claims Act and to reduce to a minimum the evidence 
required to establish the validity of an assignment where the assignor 
is a corporation. 

In the past it appears to have been the practice, upon receipt of a 
notice ot assignment and copy thereof, to make an immediate exam- 
ination of such documents prior to acknowledgment in order to detect 
and bring to the attention of the assignee, or the administrative office 
concerned, any irregularities apparent on the face of the documents. 
However, there is nothing in the Assignment of Claims Act or in 
Treasury Department, Procurement Division, Circular Letter No. 447, 
dated December 3, 1940, requiring that said documents be regular or 
even valid as a condition precedent to acknowledgment of their receipt 
here. 

Accordingly, I now have to advise that since, in legal effect, the 
acknowledgment of receipt by this office is nothing more than the 
word implies—a recognition that the documents referred to have 
been received in this office—and in view of the difficulties illuminated 
by your letter and enclosures, this office shall henceforth acknowledge 
receipt of the notices of assignment and assignment instruments im- 
mediately upon receipt thereof without prior examination—leaving 
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any question as to the validity or regularity of the assignment for 
consideration in connection with the audit of payments made under 
the contract involved. 

Knowledge that such a preliminary examination heretofore has 
been made may have resulted in various administrative agencies rely- 
ing, to some extent at least, on the acknowledgment by this office of 
the receipt of the notice and copy of the assignment as constituting 
prima facie evidence of the validity of the assignment. Therefore, 
it should be clearly understood that henceforth the process of acknowl- 
edging such notice of assignment will be purely ministerial in nature 
and in no sense an indication that the assignment has been examined 
in this office and found to be regular and valid. 

Furthermore, for audit purposes in the case of corporate assignors, 
this office will accept—in the absence of special facts or circumstances 
in a particular case warranting a request for additional supporting 
data—as prima facie evidence of the fact that an assignment has been 
executed by proper authority of the corporation, the signature of an 
executive officer, attested to by the secretary, with the corporation 
seal impressed thereon, or, in the alternative, a verified resolution of 
the board of directors authorizing the person who executed the assign- 
ment to do so. 

It is believed that these changes will eliminate the present difficulties 
to which your letter refers and remove any obstacle in the path of ex- 


peditious financing of Government contracts so far as such financing 
may be affected by assignments pursuant to the Assignment of Claims 
Act of 1940. 


(B-28269) 


PURCHASE OF LAND—RESERVATION OF RIGHT IN VENDORS TO RAZE 
AND REMOVE BUILDINGS LOCATED THEREON 


There is no rule of law, statutory or otherwise, which prohibits the purchase 
of land by the Government exclusive of buildings and other fixtures which 
are located thereon and which are not wanted or needed in carrying out 
the purposes for which the land is to be acquired, and, therefore, the 
contract of sale may provide that title to the said buildings and other 
fixtures shall remain in the vendor who is to raze and remove them within 
a reasonable-specified time after the sale is consummated. 


Comptroller General Warren to the Secretary of the Interior, August 27, 1942: 
I have your letter of August 18, 1942, as follows: 


The Act of Congress approved May 26, 1936 (49 Stat. 1373), providing for 
the establishment of the Fort Frederica National Monument at Saint Simon 
Island, Georgia, authorizes the Secretary of the Interior to accept donations 
of funds for the purchase of land and interests in land within the boundaries 
of the monument and to acquire on behalf of the United States out of the 
donated funds, either by purchase at prices deemed by him reasonable, or by 
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condemnation undef the provisions of the Act of August 1, 1888, such tracts 
within the monument as may be necessary for the completion thereof. 

Pursuant to this authority, this Department has accepted a donation of 
$45,000 from the Fort Frederica Association, Incorporated, for use in acquiring 
the lands needed to complete the monument. One of the conditions of the 
donation is: 

“That the Department of the Interior will attempt to acquire the remaining 
lands needed to complete the monument, by expending so much as necessary 
of the fund hereby tendered. However, if it is finally found that all the 
remaining lands cannot be acquired without the expenditure of additional 
funds, and that such additional funds cannot be secured when such final 
determination is made and communicated to the Association, the attempt to 
acquire such additional lands shall be abandoned and the fund, less any 
amounts obligated or expended for incidental expenses, shall be returned to 
the Fort Frederica Association, Incorporated.” 

Options for all of the required lands have been negotiated under the donated 
funds. However, several of the options contain provisions for the removal by 
the vendors of certain of the buildings on the premises. While these provisions 
are stated in the options in the form of “resale” agreements, it was the inten- 
tion of the negotiating officer to provide for the reservation by the vendors of 
the right to raze, remove, and salvage the materials contained in the buildings. 

As a typical case, we are enclosing an option executed by Frances P. Burns 
and Allen A. Burns, in which they offer to sell a tract of land containing 
three acres, more or less, to the United States at a gross price of $3,850 but 
agree to pay the United States the sum of $150 for the dwelling and out-build- 
ings on the premises, resulting in a net purchase price to the Government of 
$3,700. The vendors further agree to raze and remove the buildings at their 
own expense within six months from the date of approval of the option. 
There is also enclosed an appraisal report submitted by the negotiating officer, 
showing the present value of the property in question to be $3,850, with, the 
explanation that the value of the property to the Government “with the right 
reserved by the owner to raze, remove, and salvage materials of the dwelling 
and out-buildings” is $3,700 and that the value of such materials as salvage 
is estimated at $150. 

The buildings involved in these transactions have no historic interest and are 
not needed to carry out the purposes of the Act of May 26, 1936, supra, but, as 
a matter of fact, constitute an intrusion upon the historic site and an obstruction 
to the restoration and development of the area. They would, therefore, have 
to be razed and removed at considerable expense to the Government if the 
optionors are not permitted to reserve the right to do so in connection with 
the sale of the properties to the United States. The salvage materials would 
be practically valueless to the Government, and in view of the isolated location 
of the monument, it is believed that any attempt to dispose of the materials 
at public sale would be fruitless. On the other hand, if the transactions are 
carried out in accordance with the intent of the parties, the Government would 
derive, in addition to the savings in the land purchase funds, the benefit of 
having the sites cleared at no expense. It is estimated by the National Park 
Service that the cost of clearing the sites would amount to at least $3,000 
under present conditions. 

On the basis of the ten options secured, the “net” purchase prices will 
aggregate $43,640, while the “gross” purchase prices, without reservation by 
the optionors of the right to remove buildings, will total $45,390. To complete 
these purchases on the basis of the “gross” prices would result in a deficit in 
the funds donated of approximately $1,700 after taking into consideration 
necessary incidental expenses. Therefore, under the terms upon which the 
donation was accepted, the whole project must fail if the Government does not 
exercise the options on the net price basis. In this connection, the donor 
has been informed of the basis on which the options were negotiated and has 
given its unqualified approval of closing these proposed purchases on the basis 
of the “net” prices. In fact, the Association urges that the options be exer- 
cised by the Government at the earliest possible date in order that the 
monument may be established with a minimum of delay. 

In view of all the circumstances, it is believed that the best interests of the 
United States will be served if the purchases are carried out on the basis of 
the proposals made by the property owners by payment to them of the net 
amount agreed to and permitting them to reserve in the conveyance of the 
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properties to the United States the right to remove the improvements. In 
this manner no resale of the improvements to the former owners would be 
involved and the intention of the parties under the agreements would be fully 
carried out. However, before the options are formally approved and accepted 
by this Department, your decision is requested as to whether there would be 
any objection to proceeding under these agreements accordingly. 

Several of the optionors desire prompt assurance from this Department that 
the transactions will be consummated as proposed, in order that they may 
complete arrangements to purchase homes elsewhere. Early consideration of 
this matter would, therefore, be appreciated. 


Section 3618 of the Revised Statutes as amended, 31 U. S. C. 487, 
provides, among other things, that all proceeds of sales of public 
property of any kind (with certain exceptions not here pertinent) 
“shall be deposited and covered into the Treasury as miscellaneous 
receipts, on account of ‘proceeds of Government property,’ and shall 
not be withdrawn or applied, except in consequence of a subsequent 
appropriation made by law.” It follows that if the United States 
should acquire title to the remaining land necessary to complete the 
Fort Frederica National Monument, together with all buildings and 
other fixtures which normally are regarded as part of the realty, then 
any subsequent sale of such buildings, etc., would constitute a sale 
of public property and the proceeds thereof would be for depositing 
into the Treasury as Miscellaneous Receipts. 

However, so far as is known to this office there is no rule of law, 
statutory or otherwise, which would prohibit the present owners of 
the involved property from removing from the land, prior to sale 
to the United States, any buildings or fixtures which may be located 
thereon; or in transferring the land to the United States on a basis 
which expressly reserves to themselves all right and title in and to 
said buildings. In other words, since the United States could pur- 
chase the land with buildings included and then immediately dispose 
of the buildings by sale or otherwise, no reason is perceived why the 
United States cannot purchase the land without the buildings, for in 
either event the net result would be the same, namely, the United 
States would acquire the land free of buildings. In this connection 
attention is invited to the statement of the court in the case of West- 
chester Fire Insurance Company v. Roan, 215 S. W. 985, 987 that 
“we see no reason why parties may not by express agreement con- 
structively sever the fixtures from the soil so as to require treatment 
of the fixtures as personal property.” Similarly in the case of Straw 
v. Straw, 39 Atlantic 1095, 1096, the Supreme Court of Vermont 
stated : 

* * * ‘The reservation, by implication, gave the plaintiff a license to go 
upon the premises and remove the wheel and shafting. The reservation, in 
legal effect, was not unlike the sale of growing trees, stones, or of a building. 


If to be removed in a short time, the law treats them, as the parties do, not 
as attached to and a part of the realty, but as personal chattels. * * * 


See also Spencer & Co. v. Brown, 198 S. W. 1179, 1180. 
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While matters relating to ownership and transfer of real property 
are largely governed by the law of the State in which the property 
is located, there appears no reason to believe that the rule as above 
expressed does not prevail in Georgia where the land in question is 
located. 

So far as the act of May 26, 1936, referred to in your letter, is con- 
cerned there is nothing contained therein which prohibits the Secre- 
tary of the Interior, in connection with the acquiring of land as a site 
for Fort Frederica National Monument, from purchasing the neces- 
sary property exclusive of buildings if the purposes of the act will 
be served by acquiring the property on that basis. In this connection 
it is noted that the Secretary of the Interior is authorized to use 
donated funds such as those here in question in purchasing “land, 
interests in land, buildings, structures, and other property within the 
boundaries of the said national monument.” (Italics supplied.) It 
is stated in your letter that: 


The buildings involved in these transactions have no historic interest and 
are not needed to carry out the purposes of the Act of May 26, 1936, supra, 
but, as a matter of fact, constitute an intrusion upon the historic site and an 
obstruction to the restoration and development of the area. * * 


There would appear no reason for the Secretary of the Interior, in 
carrying out the purposes of said act, to purchase any buildings or 


other property or interest therein which are “not needed to carry out 
the purposes of the act,” and which in fact would hinder the carrying 
out of those purposes. Accordingly, no objection is perceived to the 
purchase of such property on a basis which will result in acquisition 
of the land without the buildings—the title of said buildings being 
specifically reserved in the vendor of said land. 

. Not only would the purchase by the United States of property 
which it does not need or want, with immediate resale, constitute a use- 
less procedure but, for reasons which are sufficiently set forth in your 
letter, such action might operate to defeat the donation by the Fort 
Frederica Association and thereby jeopardize the prompt accomplish- 
ment of the purpose for which the act of May 26, 1936, was enacted 
into law. It is suggested, therefore, that in the preparation of the 
contracts of sale there be carefully avoided the use of any language 
which will convey the thought that title to the buildings is being 
acquired by the United States, with subsequent resale back to the pres- 
ent owners. 

It is suggested, also, that there be incorporated into the terms of 
each contract of sale a provision expressly requiring the vendor to 
remove said buildings within a specified time with a statement of the 
rights and liabilities of the parties in the event of failure to do so. 
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(B-28072) 


CONTRACTS—COST-PLUS—DEMURRAGE CHARGES; CONTRACTING 
OFFICER’S AUTHORITY 


A provision in a cost-plus-a-fixed-fee contract requiring the contractor to unload 
from railroad cars promptly upon arrival all shipments consigned to him, 
and to provide storage and other facilities necessary for that purpose, is 
for the Government’s benefit and may be waived when in its interest to do 
so, but a prima facie presumption arises that strict compliance with such 
provision is to the Government’s interest and, therefore, reimbursement for 
demurrage charges is not allowable under such a contract in the absence of 
evidence sufficient to rebut such presumption. - 

While cost-plus-a-fixed-fee contracts generally vest the Government’s contracting 
officer with broad and general powers in the matter of approving reimburs- 
able items, such powers are not unlimited in their application, nor may they 
be regarded as affecting in any manner whatever the statutory duty of this 
office to require necessary evidence in support of payments to be made by 
disbursing officers from appropriated moneys. 


Comptroller General Warren to.Major W. K. Payne, U.S. Army, August 28, 1942: 
There has been received, by reference from Headquarters, Services 
of Supply, Fiscal Division, your letter of July 6, 1942, as follows: 


1. Inclosed herewith are three approved vouchers, Standard Forms No. 1034, 
Public Vouchers for Purchases and Services other than Personal, forwarded 
for advance decision. 

2. Vouchers submitted herewith are for payment of demurrage on railroad 
ears, which were in the hands of the contractor, at the point of destination. 
Article XVIII of Contract No. W-436-Eng-7390, dated March 25, 1941, pro- 
vides that: “The contractor shall load promptly all railroad cars furnished for 
loading upon his order, and shall unload from railroad cars promptly upon 
arrival all shipments consigned to him, and shall provide storage facilities and 
other facilities necessary for these purposes; * * * upon arrival.” The 
question arises as to whether or not payment on these vouchers is authorized 
due to the fact that it is the contention of the contracting officer that the cost 
of building adequate storage facilities would have exceeded the cost of 
demurrage. 


8. The undersigned is a disbursing officer and these vouchers have been 
submitted to him for payment. 


Bureau voucher No. 723, in favor of the Hardaway Contracting 
Company, Columbus, Georgia, and Bureau vouchers Nos. 730 and 
733 in favor of The Georgia Northern Railway Company, Albany, 
Georgia, transmitted with your letter, cover claims for payment in 
the net amounts of $272.80, $250.80, and $34.10, respectively, for 
demurrage charges alleged to have been incurred by the Hardaway 
Contracting Company under its cost-plus-a-fixed-fee contract No. 
W-436-eng-7390, dated March 25, 1941. 

The pertinent provisions of the contract are as follows: 

ARTICLE II—Cost of the work. 


REIMBURSEMENT FOR CONTRACTOR’S EXPENDITURES 


1, The Contractor shall be reimbursed in the manner hereinafter described 
for such of his actual expenditures in the performance of the work as may be 
approved or ratified by the Contracting Officer and as are included in the 
following items: 


* * * * « * . 


(p) Such other items as should, in the opinion of the Contracting Officer, be 
included in the. cost of the work. When such an item is allowed by the 
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Contracting Officer, it shall be specifically certified as being allowed under 
this paragraph. 

Articte XVIII—Loading and Unloading Railway Cars. 

The contractor shall load promptly all railroad cars furnished for loading 
upon his order, and shall unload from railroad cars promptly upon arrival all 
shipments consigned to him, and shall provide storage facilities and other 
facilities necessary for these purposes; and the Contractor shall not order 
railway cars for loading unless they can be loaded promptly, and shall not cause 
or permit shipments to be consigned to him unless they can be unloaded from 
railroad cars promptly upon arrival. 


While it is not so stated in express terms, it obviously was the intent 
and purpose of Article XVIII to protect the Government, by agree- 
ment, against the running of demurrage charges. Accordingly, and 
since the provisions of the said article may reasonably be construed 
as having constituted notice to the contractor that demurrage charges 
would not be payable or reimbursable under the contract, it is evident 
that there is no legal obligation on the part of the Government to 
make payment on the vouchers. ; 

Furthermore, while it may be that, since Article XVIII was 
incorporated into the contract for the benefit of the Government, 
the provisions thereof might be waived in cases where it would be in 
the interest of the Government to do so, it is not established by the 
record that such is the case. By second indorsement dated June 20, 
1942, the area engineer has stated, in effect, that it was considered 
more economical to incur the demurrage charges than to construct 
temporary warehouses for the purpose of storing materials, and that, 
in addition, there was a saving of labor in handling the material 
from the cars directly to the job instead of from the cars to ware- 
houses thence to the job as needed. However, this statement appar- 
ently presupposes that the demurrage expense arose solely because of 
the lack of storage facilities, whereas there may have been other 
material causes for the delay in loading and unloading the ship- 
ments, such as, for example, negligence on the part of the contractor. 
Moreover, the said statement is not supported by any evidence of 
record showing the basis therefor. In fact, the insertion of the 
provisions of Article XVIII into this and similar contracts indicates 
that it has been found through experience to be more advantageous 
to the Government to reimburse cost-plus-a-fixed-fee contractors for 
the expense of providing proper storage space than to bear the 
demurrage expense that otherwise might be expected to arise. Thus, 
there exists in this case a prima facie presumption that it would have 
been to the Government’s interest had the contractor rendered per- 
formance in strict compliance with the requirements of the said pro- 
visions, and there would be no authority to make payment for the 
demurrage charges incurred unless this prima facie presumption 
should be overcome through the submission of such evidence as would 
conclusively establish as a fact, not only that the lack of storage 
facilities was the sole cause of the incurrence of the charges, but, also, 
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that the amount of the charges is less than the cost that would have 
been incurred had proper storage facilities been provided. In this 
connection it should be noted that, while the above-quoted provisions 
of paragraph 1 (p), of Article II, of the contract, under which the 
vouchers have been approved for payment by representatives of the 
contracting officer, vest the contracting officer with broad and general 
powers in the matter of approving reimbursable items, such powers 
are not unlimited in their application, nor may they be regarded as 
affecting in any manner whatever the statutory duty of this office 
to require necessary evidence in support of payments to be made 
by disbursing officers from appropriated moneys. 

Accordingly, the three vouchers transmitted with your letter are 
returned herewith, and you are advised that, on the present record, 
payment thereon is not authorized. 





(B-25706) 


PAY—HIGHER COMMAND IN TIME OF WAR—MARINE CORPS 
OFFICERS 


Although section 1612, Revised Statutes, assimilates the pay and allowances of 
Marine Corps officers to those of officers of like grades in the Army, sub- 
sequent statutes specifically setting forth the pay and the rental and sub- 
sistence allowances of Marine Corps officers make such assimilation inoper- 
ative with respect to said pay and allowances, so that Marine Corps officers 
may not obtain any additional pay and rental and subsistence allowances 
under section 7 of the act of April 26, 1898, which provides that, under 
certain circumstances, an Army officer who exercises in time of war @ com- 
mand above that pertaining to his grade shall be entitled to the pay and 
allowances of the higher grade. 


Assistant Comptroller General Elliott te Maj. E. E. Shaughnessey, U. S. Marine 
Corps, September 2, 1942: 


There has been received by endorsement of April 28, 1942, your 
letter of April 21, 1942, with which you transmitted a voucher in 
favor of Maj. D. M. Shoup, U. 8S. Marine Corps, in the amount of 
$94.86, covering the difference in pay and allowances between those 
authorized for an officer entitled to receive the pay and allowances 
of the fourth period and an officer entitled to receive the pay and 
allowances of the fifth period from February 19, 1942, to March 25, 
1942. Your letter is, in part, as follows: 


Major Shoup bases his claim on the fact that he has commanded the Second 
Battalion, Sixth Marines, since February 19, 1942; that he was assigned to 
this command in orders issued by competent ‘authority; that the grade appro- 
priate to this command is lieutenant colonel, as shown in current Tables of 
Organization; and that the command was exercised in Iceland from February 19th 

iio 8th, and aboard a ship of the U. S. Navy, forming part of a convoy, in 
the North Atlantic Ocean from March 8th to March 25th. 

Major Shoup further states that the above service was operating against an 
enemy in time of war. While in Iceland this battalion was prepared and 
disposed for combat. While aboard ship the battalion maintained regular battle 
look-out and gun watches. The areas above mentioned had been designated as 
combat areas. The battalion did not actually engage in a battle or skirmish 
during the above period. 
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A decision is requested as to whether or not the above service constitutes 
operation against an enemy as contemplated in the act of April 26, 1898; 10 
U. 8. C. 694; and whether or not the enclosed voucher is proper for pay ment. 
Major Shoup ‘has been paid the pay and allowances of a major with over 15 years 
service for the above period. 

Submitted with the voucher is a copy of a letter dated February 15, 
1942, addressed to Major Shoup by the Commanding Officer, Sixth 
Marines (Reinforced), First Marine Brigade (Provisional), Iceland 
Base Command, as follows: 

1. Upon departure of Colonel W. A. Worton, USMC on February 19, 1942, 
you will assume command of the Second Battalion, Sixth Marines (Reinforced). 
The officer has made the following certification on this letter: 


I certify that I assumed command of the Second Battalion, Sixth Marines in 

compliance with the above order, and further, that operations against the 
enemy ceased upon arrival at port of debarkation in the United States of 
America on 25 March, 1942. 
It is not shown whether Major Shoup was prior to the order a member 
of the Second Battalion, Sixth Marines (Reinforced). See 26 
Comp. Dec. 1074. However, in view of what is hereafter said, 
the failure to give exact information as to the assignment of Major 
Shoup prior to assuming the command is not important. 

The Tables of Organization for an infantry battalion of the Marine 
Corps show that the highest ranking officer attached to such 
an organization is a lieutenant colonel and it is on the theory that 
he exercised a command above that pertaining to his grade during 
the period covered by the voucher that Major Shoup presents his 
claim. 

You request decision whether or not the service performed by 
Major Shoup constitutes operation against an enemy as contemplated 
by the act of April 26, 1898, 30 Stat. 364. Section 7 of the act, 
30 Stat. 365, provides in part as follows: 


That in time of war every officer serving with troops operating against an 
enemy who shall exercise, under assignment in orders issued by competent 
authority, a command above that pertaining to his grade, shall be entitled to 
receive the pay and allowances of the grade ae to the command so 
exercised: Provided, That a rate of pay exceeding that of a brigadier-general 
shall not be paid in any case by reason of such assignment: * 

The act of April 26, 1898, was an act for the better organization 
of the line of the Army and all of its provisions relate to matters per- 
taining to the Army. Section 7 thereof authorizing a higher rate of 
pay if the conditions of the section are met is a provision for the pay 
of the Army and officers of the Marine Corps were entitled to the 
benefits thereof only because of section 1612, Revised Statutes, which 
provides that officers of the Marine Corps shall be entitled to receive 
the same pay and allowances as are or may be provided by or in pur- 
suance of law for officers of like grades in the Infantry of the Army. 
However, section 1612 in no way prevents the Congress from making 


provisions covering the pay of the Army different from that for the 
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Marine Corps. The Congress may change the pay of the Marine 
Corps at any time and may also provide for the pay of the Army with- 
out having such provisions applicable to the Marine Corps. Craig v. 
United States, 61 C. Cls. 687. 

Section 1 of the act of June 10,°1922, 42 Stat. 625, provides that 
effective July 1, 1922, the annual base pay of commissioned officers 
of the Marine Corps below the grade of brigadier-general, as well as 
for the officers of the Regular Army of corresponding grades shall be 
as indicated therein and sections 5 and 6, 42 Stat. 628, provide for 
the subsistence and rental allowances to be paid an officer receiving 
a particular base pay. Section 8 of the same act, 42 Stat. 629, pro- 
vides for the pay of general officers. Similar provisions have recently 
been made in the act of June 16, 1942, Public Law No. 607, 56 Stat. 
359, effective June 1, 1942. These statutes contain specific provisions 
for the pay of officers of the Marine Corps. 

The voucher shows that Major Shoup has completed 15 years’ 
service and it is indicated in your letter that he has been paid the 
pay and allowances authorized for such an officer—that is, the pay 
of the fourth period. The question presented is whether the officer 
is entitled to the pay of the fifth period. Paragraph 5 of section 1 
of the act of June 10, 1922, as amended by the act of May 23, 1928, 
45 Stat. 719, provides that the pay of the fourth period shall be paid 
to majors of the Army and officers of corresponding grades who have 
completed 14 years’ service. Paragraph 4 of the same section pro- 
vides that the pay of the fifth period shall be paid to majors of the 
Army and officers of gorresponding grades who have completed 23 
years’ service. Paragraph 9 of such section provides that— 


During the existence of a state of war, formally recognized by Congress, officers 

of grades corresponding to those of colonel, lieutenant colonel, major, captain, and 
first lieutenants of the Army, holding either permanent or temporary commissions 
as such, shall receive the pay of the sixth, fifth, fourth, third, and second periods, 
respectively, unless entitled under the foregoing provisions of this section to the 
pay of a higher period. 
Section 21 of the 1922 act, 42 Stat. 633, provides that the provisions 
of that act shall not operate to change certain existing laws or regula- 
tions made in pursuance to law but no provision is made that laws 
relating generally to the pay of officers are excepted. 

It has been held that where a specific provision has been made for 
pay of the Marine Corps such provision is exclusive insofar as it covers 
the pay of the Marine Corps and nothing additional may be obtained 
because of section 1612, R. S., 5 Comp. Gen. 917; Bristow v. United 
States, 47 C. Cls. 46. See also Thomas v. United States, 195 U.S. 418. 
In the Bristow case it was stated: 


* * * The pay of _ Marine i is regulated by the laws which govern 
y 


the pay of the Army, and this is done the automatic action of section 1612, 
Revised Statutes. This section, however, does not perform this function when 
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Congress has made any specific provision for the pay of the Marine Corps or 
any one of its officers or enlisted men 

Accordingly, specific provision hating been made for the pay of 
officers of the Marine Corps and the rental and subsistence allowances 
authorized to be paid officers receiving the pay of the designated 
periods, officers of the Marine Corps are entitled to the pay therein 
provided and to no other. You are not authorized to make payment 
on the voucher which will be retained in this office. 


(B-27926) 


SUBSISTENCE—PER DIEMS—RETIRED ARMY OFFICER SERVING 
WITHOUT COMPENSATION IN AN ADVISORY CAPACITY 


The retired pay of a retired Army officer is “compensation” within the meaning of 
a statutory provision authorizing the payment of not to exceed $10 per diem 
in lieu of subsistence to persons employed in an advisory capacity “without 
other compensation from the United States’, so that the per diem allowance 
may not be paid to a retired Army officer serving without compensation 
in the advisory capacity in which employed, who is receiving retired pay. 


Acting Comptroller General Elliott to the Federal Security Administrator, 
September 2, 1942: 


I have your letter of August 5, 1942, as follows: 


The act of July 25, 1942 (Public Law 678——77th Congress), making supple- 
mental appropriations for the national defense for the fiscal year ending June 30, 
1943, and for other purposes, contains, under Office for Emergency Management 
(paragraph 1), the following language: ““* * * and traveling expenses, includ- 
ing expenses of attendance at meetings of organizations concerned with the work 
of the agency from whose appropriation such expenses are paid, and actual 
transportation and other necessary expenses, and not to exceed $10 (unless other- 
wise specified) per diem in lieu of subsistence, of persofis serving while away from 
their permanent homes or regular places of business in an advisory capacity to or 


employed by, any of such agencies without other compensation from the United 
States, * 


As Director of Defence Health and Welfare Services, which organization is 
paid for out of the appropriation mentioned above, I desire to employ, under this 
provision, as Consultant, a retired officer of the Army. This officer was retired 
under Section 24b of the act of June 24, 1920 (41 Stat. 773). Will you please 
advise me whether his retired pay would be regarded as “other compensation 
from the United States” within the meaning of the provision of law quoted above? 

In order that a person may be eligible to receive payment of a $10 
per diem in lieu of subsistence under the appropriation involved, 56 
Stat. 707, he must, among other things, be serving ‘‘without other 
compensation from the United States.”” The words quoted from the 
statute may not be construed otherwise than in accordance with their 
usual meaning. The statute does not limit that condition to a person 
who serves without other compensation from the United States in 
the particular advisory capacity in which he is employed, but 
extends it to include any person who receives any compensation from 
the United States in any capacity, except those employed at $1 per 
annum, as specifically provided. There does not appear to have been 
any purpose or intent to make any exception to the settled rule stated 
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under the dual compensation statutes that retired pay is compensa- 
tion so as to authorize payment of the per diem allowance of $10 to 
persons who are receiving retired pay from the United States. It 
frequently has been held that retired pay received by a retired officer 
of the Army is a form of “‘compensation’’ and no reason appears why 
such meaning should not be applied to the term within the meaning 
of the appropriation act here involved. See 8 Comp. Gen. 15; 10 id. 
302; 12 id. 587; 13 id. 60; 18 id. 747. 

Accordingly, the specific question presented is answered in the 
affirmative. 


(A-22003) 


PAY—RETIRED ARMY OFFICERS—INACTIVE SERVICE ON RETIRED 
LIST FOR PAY PERIOD PURPOSES 


Under the Pay Readjustment Act of 1942, an Army officer retired prior to July 1, 
1922, for disability from wounds received in battle may not count, for the 
purpose of advancement in pay period, the inactive service on the retired list 
which he may count for the purpose of computing his longevity pay. 7 
Comp. Gen. 735, amplified. 


Assistant Comptroller General Elliott to Lt. Col. Carl Witcher, U. S. Army, 
September 3, 1942: 

There has been received, by reference from the Chief of Finance, 
your letter of July 8, 1942, transmitting a supplemental voucher stated 
in favor of Maj. John S. Jadwin, U. 8. Army, retired, for $77.50, repre- 
senting difference between the active duty pay and allowances of the 
fourth and fifth pay periods for the month of June 1942, based on the 
provisions of the Pay Readjustment Act of 1942, Public Law 607, 
56 Stat. 359, approved June 16, 1942. 

It appears that the officer had service as an enlisted man from 
November 25, 1911, to December 2, 1916; second and first lieutenant 
of cavalry Decanter 3, 1916, and that while serving in the grade of 
captain, pursuant to the act of October 1, 1890, 26 Stat. 562, he was 
retired with the rank of major May 2, 1922, for ‘disability from 
wounds received in battle.” On retirement the officer had 10 years, 
5 months and 8 days’ service. Active service since retirement is 
claimed for the period May 3 to June 27, 1922, and from August 11, 
1941, indicating that the officer has less than 12 years’ active service 
both prior and subsequent to retirement, and over 30 years for 
longevity pay purposes by reason of the act of March 2, 1903, 32 
Stat. 932. 

The basis of the claim appears to be centered around the presumed 
effect of omission from the Pay Readjustment Act of 1942 of language 
previously appearing in section 17 of the act of June 10, 1922, 42 Stat. 
631, 632, i. e., that “Active duty performed after June 30, 1922, by an 
officer on the retired list or its equivalent shall not entitle such officer 
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to promotion” hence that inactive time on the retired list of officers 
retired prior to June 30, 1922, for wounds received in battle under 
the act of March 2, 1903, 32 Stat. 932, should be credited for the 
purpose of period pay under the provision appearing in section 1 of 
the act of June 16, 1942, the pertinent part of which provides, “* * * 
For officers in the service on June 30, 1922, there shall be included in 
the computation all service which was then counted in computing 
longevity * * *.” (Undated letter of Major Jadwin, headed 


Historical Section, New National Guard Armory, 19th and B Streets 
SE.) 


In decision A-21237, dated June 27, 1928, case of Major Louis B. 
Lawton, U. S. Army, retired, it was stated: 


The question of whether an officer retired prior to July 1, 1922, for wounds 
received in battle is entitled to have his base or period pay under section 1 of the 
act of June 10, 1922, 42 Stat. 625, the act of March 2, 1903, 32 Stat. 932, and the 
act of May 8, 1926, 44 Stat. 417, computed on the basis of time in inactive status 
on the retired list was fully considered in decision of May 19, 1928, 81 MS. Comp. 
Gen. 966, and for the reasons stated in the decision, copy enclosed, the longevity 
pay that may accrue to an officer of the Army after retirement and in an inactive 
status when retired on account of wounds received in battle pursuant to the act 
of March 2, 1903, is solely the percentage increase of pay on base pay and does 
not include any other pay. 

It was stated in the decision: 

“So far as these various acts are concerned they leave the officer retired on or 
prior to June 30, 1922, entitled to retired pay computed under the laws in effect 
prior to July 1, 1922, but under the act of May 8, 1926, if the pay of an officer of 
the same rank and length of service retired after June 30, 1922, is greater under 
the act of June 10, 1922, the officer retired prior to July 1, 1922, is to be paid such 
greater rate—because the requirement of the act of 1926 is that such officer’s 
retired pay shall not be less than that of an equal officer retired subsequent to 
June 30, 1922.” 


The decision 81 MS. Comp. Gen. 966, referred to, was published 
7.Comp. Gen. 735, and gave comprehensive consideration to the 
claim of Major Jadwin and concluded that inactive time on the 
retired list may not legally be included for pay period purposes. That 
conclusion has the support of the Supreme Court of the United States, 
case of Leonard v. United States, 279 U.S. 40, 47. 

In effect, therefore, the present claim is identical to the previously 
considered Jadwin case and the Leonard case. See for example the 
language of the Supreme Court, 279 U.S. 44, where it was stated: 


* * * This claim is based on the provision of the Act of March 2, 1903, 
allowing officers whose retirement was on account of wounds received in battle, 
as was petitioner’s, to count retired service in computing longevity pay and on the 
clause in the Act of 1922 which provides that ‘‘for officers in the service on June 
30, 1922, there shall be included in the computation all service which is now 
counted in computing longevity pay.” 


It will be noted the language upon which the petitioner relied in 
the Leonard case is identical to the language contained in section 1 
of the act of June 16, 1942, upon which the payee of the supplemental 
voucher relies, but it is sought to emphasize that the rulings of the 
former Comptroller General and of the Supreme Court of the United 
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States were predicated more or less on the provision which appeared 
in section 17 of the act of June 10, 1922, above referred to, and that 
since that language was omitted from the Pay Readjustment Act of 
1942, such rulings are no longer applicable. Neither the omission nor 
the inclusion of the language referred to, would affect the prior hold- 
ings. Section 17 of the act of June 10, 1922, as amended by the act 
of May 26, 1928, 45 Stat. 774, provided in pertinent part: 


That on and after July 1, 1922, retired officers and warrant officers shall have 
their retired pay, or equivalent pay, computed as now authorized by law on the 
basis of pay provided in this Act, which pay shall include increases for all active 
duty performed since ,Tetirement in the computation of their longevity pay and 


pay periods. * * 

Under the provision of the act of May 26, 1928, only active duty 
performed since retirement may be counted on or after May 26, 1928, 
for determining pay periods, and since advancement from one pay 
period to another by an officer on the retired list incident to active duty 
performed subsequent to retirement under the act of May 26, 1928, is 
in effect, a promotion, the provision that “active duty performed 
after June 30, 1922, by an officer on the retired list or its equivalent 
shall not entitle such officer to promotion” was no longer necessary 
and was therefore repealed by the act of May 26, 1928. 

Section 1 of the act of June 16, 1942, like the provision of section 1 
of the act of June 10, 1922, is applicable to officers on the active list 
and not to retired officer. Leonard case, supra. Subsequent to June 
1, 1942, the pay and allowances of retired officers whether in an in- 
active or active duty status is covered by section 15 of the act of June 
16, 1942, 56 Stat. 367, which provides: 

On and after the effective date of this Act, retired officers, warrant officers, 
nurses, enlisted men, and members of, the Fleet Reserve and Fleet Marine Corps 
Reserve shall have their retired pay, retainer pay, or equivalent pay, computed 
as now authorized by law on the basis of pay provided in this Act, which pay shall 
include increases for all active duty performed since retirement or transfer to the 
Fleet Reserve or Fleet Marine Co eserve in the co ne of their longevity 
pay and pay periods: Provided, That nothing contained in this Act shall operate 
to reduce the present pay of officers, warrant officers, nurses, and enlisted men 
now on the retired list or drawing retainer pay, or personnel in an equivalent 
status in any of the services mentioned in the title of this Act. Retired officers 
of the Army, Navy, Marine Corps, Coast Guard, Coast and Geodetic Survey, and 
Public Health Service and retired warrant officers, nurses, and enlisted men of 
those services, shall, when on active duty, receive full pay and allowances of the 
grade or rank in which they serve on such active duty and, when on active duty 
status, shall have the same pay and allowance rights while on leave of absence or 
sick as officers on the active list, and, if death occurs when on active duty status, 
while on leave of absence or sick, their dependents shall not thereby be deprived 
of the benefits provided in the Act approved December 17, 1919, as amended, and 
in the Act of June 4, 1920. [Italics supplied.] 

Part of this section incorporates the provision of section 17 of the 
act of June 10, 1922, as amended by the act of May 26, 1928, 45 Stat. 
774, which expressly requires period pay to be based upon active duty 
performed since retirement, which necessarily excludes for this purpose 


inactive service on the retired list. This office perceives no basis 
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under the law for payment of the voucher which is retained in this 
office. 


(B-28274) 


LEAVES OF ABSENCE—EMPLOYMENT BY PRIVATE CONTRACTOR 
DURING ANNUAL LEAVE PERIOD; SUBSTITUTION OF ANNUAL LEAVE 
FOR LEAVE WITHOUT PAY 


There is no general law which prohibits the payment of compensation to a civilian 
officer or employee during a period of annual leave when said officer or 
employee is employed by a private contractor, even though the contractor 
may be working for or under the direction of the United States Government; 
nor do the dual compensation statutes apply in such a case. 

Where, due to an administrative error resulting from a misunderstanding of the 
requirements of the dual compensation statutes, an employee with annual 
leave to his credit applied for and was granted leave without pay during a 
period of employment with a Government contractor, the annual leave, which 
the employee purportedly forfeited when he applied for the leave without 
pay, may now be substituted, retroactively effective, for & corresponding 
period of the leave without pay. 


Acting Comptroller General Elliott to the Secretary of the Interior, September 3, 
1942: ; 


I have your letter of August 18, 1942, as follows: 


Your opinion is requested whether an employee may be paid for accumulated 
annual leave during a period when he was working for the United States Military 
North African Mission and was carried on the payroll of a contractor working 
under the supervision of that Mission, pending the approval of an officer’s com- 
mission in the Engineer Corps of the Army. 

At the request of the United States Military North African Mission on 
January 20, 1942, for the services of an experienced ground water geologist of 
the Geological Survey for assignment with that Mission, Mr. Richard C. Cady, 
Associate Geologist of the Geological Survey, was chosen for this assignment. 
When this decision was made it was understood that immediate steps would 
be taken to have Mr. Cady commissioned as an officer in the Engineer Corps 
of the Army and the War Department has advised that he accepted his com- 
mission as Captain, A. U. 8., on March 31,1942. Inasmuch as time was required 
to have the commission approved and because Mr. Cady’s services were urgently 
needed, he was, at the suggestion of the United States Military North African 
Mission, employed by a civilian contractor working under the supervision of 
the Mission. . 

This arrangement was essentially a convenience that was utilized because 
the availability of Mr. Cady’s services could not be deferred until his com- 
mission was approved. Solely because the contractor asserted that he could 
not place Mr. Cady on his payroll while in a pay status with the Government, 
Mr. Cady, though with natural reluctance, submitted application for leave 
without pay, and endorsed it: “I hereby forfeit my accumulated annual leave.” 
On the basis of this request he was placed on leave without pay beginning 
February 1, 1942. 

According to information supplied subsequently by the contractor, acknowl- 
edgment is made that an error was committed and that Mr. Cady could have 
been employed and paid while he was in a leave-with-pay status from the Gov- 
ernment. ~ if this is true, an injustice has been done to Mr. Cady which should 
be corrected if permissible. As far back as February 13, Mr. Cady wrote to 
the Director of the Geological Survey stating that his sacrifice of leave seemed 
to have been through error and requesting that, if possible, he be paid for his 
accrued annual leave. 

Accordingly, I inquire whether it is permissible for the Department of the 
Interior records to be changed to show that Richard C. Cady was on annual 
leave February 1 through 4 hours on March 26; and thereafter on leave with- 
out pay through March 30, 1942. 
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There is no general law which prohibits payment of compensation 
in a civilian office or position during a period of annual leave when 
the officer or employee is employed by a private contractor, whether 
or not the contractor is working for or under the direction of the 
United States Government, and the dual compensation statutes 
do not apply in such a case. It is understood that the application 
for and granting of leave of absence without pay prior to granting 
of accrued annual leave in the case presented was an administrative 
error due entirely to a misunderstanding. While there would have 
been a forfeiture of the annual leave to the credit of this employee 
when he was placed on leave of absence without pay, had such action 
been taken under circumstances effecting a separation from the ser- 
vice (see 18 Comp. Gen. 94), in view of the fact stated in your letter 
that the administrative action was in error, there may be applied 
in this case the rule that annual leave due an employee may be 
substituted retroactively effective for a corresponding period of 
leave of absence without pay prior to separation from the service. 
See 16 Comp. Gen. 818; 19 id. 716, 719 (answer to question 5); 
id. 959. 

The question presented is answered in the affirmative. 


(B-28359) 


COMPENSATION—WITHIN-GRADE PROMOTIONS—STATUTORY SAL- 
ARY INCREASE AS “EQUIVALENT INCREASE’? — CUSTODIAL 
EMPLOYEES 


Where the compensation increase resulting from the revision required by the 
act of August 1, 1942, of the grade and salary rate of a custodial employee 
exceeded the $60 compensation increment in both his former grade and in 
the grade in which he was placed pursuant to the act, such increase consti- 
tutes an “equivalent increase in compensation’”’ within the meaning of the 
within-grade salary-advancement statute of August 1, 1941, and the Presi- 
dent’s regulations thereunder, so as to preclude an automatic promotion 
under the latter statute until the beginning of the quarter following the 
expiration of 18 months from the effective date of the increase. 


Acting Comptroller General Elliott to the Postmaster General, September 4, 
1942: 





I have your letter of August 21, 1942, as follows: 


Reference is made to the Act of August 1, 1942 (Public Law 694—77th Congress), 
which amends the Classification Act. 

Under this law it is necessary to increase the salaries of a number of employees 
in the Custodial Service of the Post Office Department in order that they may 
be paid at the entrance salary of the new grades established by this legislation. 

he question arises as to whether an advance in pay because of Public Law 
694 is to be considered an increase in salary under the Act of August 1, 1941 
(Public Law 200—77th Congress), providing for automatic increases in pay. 

As a concrete example, please advise whether a watchman in the Custodial 
Service who was appointed at the rate of $1,320 per annum on February 1, 1941, 
and who was increased in salary to $1,500 per annum and placed in grade oPc-4 
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under the Act of August 1, 1942, effective that date, will be eligible for an auto- 
matic increase in salary effective October 1, 1942, or March 1, 1944. 

Automatic promotions authorized to be made under the act of 
August 1, 1941, 55 Stat. 613, are subject to the condition stated in 
the statute—‘that no equivalent increase in compensation from any 
cause was received during such period [18 or 30 months], except in- 
crease made pursuant to subsection (f) of this section.” [Italics 
supplied.] The exception referred to pertains to especially meri- 
torious promotions not here involved. 

Executive Order No. 8882, dated September 3, 1941, issued pur- 
suant to the authority vested in the President by the said act of 
August 1, 1941, to promulgate regulations for administering the 
statute, contains a provision as follows: 


(d) ‘Equivalent increase in compensation” shall mean any increase or increases 
which in total are equal to or greater than the compensation increment in the 
lowest grade in which the employee has served during the time period of eighteen 
or thirty months, as the case may be. 


The words “from any cause’’, appearing in the statute, when con- 
sidered in connection with the regulations, clearly contemplate that 
any increase in the base salary rate of an employee equal to or greater 
than the amount of one step or compensation increment in the lowest 
grade held by the employee during the designated period constitutes 
an “equivalent increase in compensation.” See 21 Comp. Gen. 285; 


id. 326; id. 369; id. 478. Compare 21 id. 569; id. 773. 

If, by operation of the act of August 1, 1942, Public Law 694, 56 
Stat. 733, the employee referred to in your letter received, effective 
August 1, 1942, an increase in his base salary rate from $1,320 
to $1,500 per annum, which increase is equal to the amount of three 
steps or compensation increments of $60 each in grade CU-4 and 
grade CPC-4, such salary adjustment required by operation of law 
in the base salary rate of the employee constituted an “equivalent 
increase in compensation.”’ Hence, the employee will not be entitled 
to an automatic promotion in grade CPC established by the act 
of August 1, 1942, until April 1, 1944 (not March 1, 1944, as suggested 
in your letter), the beginning of the first quarter after the expiration 
of 18 months from August 1, 1942. 


(B-27931) 


QUARTERS ALLOWANCE FOR ENLISTED MEN’S DEPENDENTS— 
PAYMENT CONCURRENTLY WITH RECEIPT OF QUARTERS ALLOW- 
ANCE IN NON-TRAVEL STATUS 


The right, under section 10 of the Pay Readjustment Act of 1942, of an enlisted 
man of the first three pay grades, receiving the allowance for quarters author- 
ized for enlisted men in a non-travel status, to receive the additional quarters 
allowance on account of dependents when they are prevented by orders of 
competent authority from dwelling with him does not extend to a case where 
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the man is stationed, under orders providing that his dependents are not 
authorized to accompany him, at a place of temporary or permanent duty 
within the United States from which, at the present time, military necessity 
does not require the exclusion of civilians. 


Assistant Comptroller General Elliott to Lt. Col. James L. Denham, U. S. Marine 
Corps, September 5, 1942: 


There has been considered your letter of August 3, 1942, as follows: 


The attached voucher covering claim for quarters allowance on account of a 
lawful wife for the period from June 23, 1942, to July 31, 1942, inclusive, has 
been submitted to this office for Dba by Platoon Sergeant John D. Jones, 
U.8. Marine Corps. As indicated by the attached Special Order No. 1235-1942, 
dated June 22, 1942, Platoon Sergeant Jones, while permanently attached to the 
post, was ordered to special temporary duty as non-commissioned officer 
in charge of Marine Corps students under instruction at the Hercules Motors 
Corporation, Canton, Ohio. Upon completion of this special temporary duty 
Platoon Sergeant Jones is to return to this post and resume his regular duties. 
Paragraph 3 of these orders authorized a quarters and subsistence allowance in 
accordance with Table 1, Article 14-103, Marine Corps Manual, to be paid to 
Platoon Sergeant Jones while on this special temporary duty. The foregoing 
orders were modified by Modification No. 1 to Post Special Order No. 1235-1942, 
dated July 18, 1942 (certified copy enclosed), and as modified, directed that 
“This tf being temporary, the dependents of Platoon Sergeant John D. Jones, 
U. 8. M. C., (203820) are not authorized to accompany him.” 

Executive Order No. 9206, dated July 27, 1942, 7 F. R. 5851, issued pursuant 
to Section 10 of the Act approved June 16, 1942, Public Law 607, 77th Congress, 
provides insofar as here material, that: ‘‘Each enlisted man of the first, second or 
third grade in the active military, naval, or Coast Guard service of the United 
States who is not entitled to a money allowance for quarters in a nontravel 
status under the provisions of section 10 of the said act of June 16, 1942, and who 
has a dependent as defined in section 4 thereof, shall be entitled to receive for 
any period during which public quarters are not provided and available for such 
dependent, the money allowances for quarters prescribed for enlisted men in a 
non-travel status by Table 1 above. Any such enlisted man shall continue to be 
entitled to this allowance although receiving the allowance for quarters in a non-travel 
status prescribed by Table 1 above, if by reason of orders of competent authority his 
dependent is prevented from dwelling with him.’’ [Italics supplied.] 

In view of the facts and law cited, and of the further fact that this office is now 
paying Platoon Sergeant Jones a quarters allowance in his own right under 
the provisions of Table 1 of Executive Order No. 9206, it is requested that the 
undersigned be advised as to whether he is authorized to make payment on the 
voucher transmitted herewith covering the claim of Platoon Sergeant Jones for 
quarters allowance on account of a lawful wife during the period he was in receipt 
of a quarters allowance in his own right. 


Section 10 of the act of June 16, 1942, Public Law No. 607, 56 
Stat. 363, provides, in part— 


Sec. 10. To each enlisted man not furnished quarters or rations in kind there 
shall be granted, under such regulations as the President may prescribe, an allow- 
ance for quarters and subsistence, the value of which shall depend on the con- 
ditions under which the duty of the man is being performed, and shall not exceed 
$5 per day: Provided, That payments of allowances for quarters and subsistence 
may be made in advance to enlisted men under such regulations as the President 
may prescribe. ‘These regulations shall be uniform for all the services mentioned 
in the title of this Act. Subsistence for pilots shall be paid in accordance with 
existing regulations, and rations for enlisted men may be commuted as now 
authorized by law. 

Each enlisted man of the first, second, or third grade, in the active military, 
naval, or Coast Guard service of the United States having a dependent as defined 
in section 4 of this Act, shall, under such regulations as the President may pre- 
scribe, be entitled to receive, for any period during which public quarters are not 
provided and available for his dependent, the monthly allowance for quarters 
authorized by law to be granted to each enlisted man not furnished quarters in 
kind: Provided, That such enlisted men shall continue to be entitled to this 
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allowance although receiving the allowance provided in the first paragraph of 
this section if by reason of orders of competent authority his dependent is pre- 
vented from dwelling with him. 

The executive regulations issued pursuant to the authority granted 
to the President by the second paragraph of the above-quoted act are 
as quoted in your letter. 

By Special Order No. 1235-1942, dated June 22, 1942, Headquarters, 
Marine Barracks, Quantico, Virginia, the enlisted man here involved 
was directed to proceed to Canton, Ohio, for special temporary duty. 
The orders are as follows: 

References (a) Ltr — Comdt., USMC, 202820, AN-356—vt, dated 20 June, 
1942. 
(b) Ltr The Comdt., USMC, 2235-40/70-1425, AV-jmh, dated 
19 June, 1942. 

1. In accordance with instructions contained in reference (a), Platoon Sergeant 
John D. Jones, USMC, will proceed, as routed by the Post Quartermaster, via 
rail, to Canton, Ohio, leaving this post at or about 9:43 p. m., 23 June, 1942, where 
upon his arrival he will report to Mr. C. P. Weekes, Vice-President, Hercules 
Motors Corporation, that city, for special temporary duty as noncommissioned 
officer in charge of Marine Corps students under instruction at the Hercules 
Motors Corporation. 

2. Upon completion of this special temporary duty, Platoon Sergeant Jones 
will return to this post and resume regular duties. 

3. While employed on this temporary duty, Platoon Sergeant Jones will be 
paid allowances for quarters and subsistence in accordance with Table I, Article 
14-103, Marine Corps Manual. 

4. The Post Quartermaster will furnish the necessary transportation and 
subsistence for the travel involved. 

5. The travel herein enjoined is necessary in the public service. 


Modification No. 1 to these orders dated July 18, 1942, is as follows: 
References: (a) Ltr The Comdt., USMC, 203820, AN-322-ed, dated 16 July, 
1942 


(b) Post Special Order No. 1235-1943, dated 22 June, 1942. 

1. In accordance with instructions contained in reference (a), reference (b) is 
modified to the extent that the following paragraph will be added thereto. 

“This duty being temporary, the dependents of Platoon Sergeant John D. 
Jones, USMC (203820), are not authorized to accompany him.” 

It is stated that the enlisted man is now being paid the allowance 
for quarters authorized for an enlisted man in a non-travel status not 
furnished quarters in kind, and it is certified that public quarters were 
not provided or available for his dependent. The voucher covers an 
additional allowance for quarters during the period June 23, 1942, to 
July 31, 1942, on the theory that the enlisted man’s dependent was 
prevented from dwelling with him because of orders of competent 
authority. 

Platoon Sergeant Jones having been ordered to a temporary duty 
at Canton, Ohio, was not entitled to have his dependents transported 
at the expense of the United States. Canton, Ohio, is a city not within 
the war zone, people come and go without question and no necessity 
of the war requires that dependents of military personnel be excluded 
from that area. It is not known by what authority any officer of the 
Marine Corps can direct the place of residence within the United 
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States of dependents of enlisted men of the Marine Corps. Their 
dependents have the same right as other citizens to go to any place 
where citizens generally are permitted to go. No authority is com- 
petent to restrict this right. Apparently the purpose of the modifi- 
cation of the orders was to secure to the enlisted man an extra 
allowance for quarters. The provision in the act relied on was never 
intended to restrict the residence of dependents within the United 
States and not within the war zone. It reasonably applies only to 
cases where an enlisted man is sent on duty at a place where military 
necessity makes necessary the exclusion of dependents. It has no 
application to duty within the United States at the present time, 
whether it be temporary or permanent duty. 

You are not authorized to make payment on the voucher which will 
be retained in this office. 


(B-28052) 


CONTRACTS—COST-PLUS—EXPENSES INCIDENT TO DEPUTIZING 
PLANT GUARDS—PREMIUMS ON BONDS 


Where it is not established, under a cost-plus-a-fixed-fee contract providing for 
the construction and subsequent operation by the contractor of an ordnance 
plant on behalf of the Government, that the deputizing of plant guards as 
deputy sheriffs was reasonably necessary for the protection of the Govern- 
ment or the contractor or otherwise necessary for the proper performance 
of the contract work, reimbursement for premiums on bonds incident to 
such deputizing is not a proper charge against the Government under the 
contract. (Modified by 22 Comp. Gen. 710.) 


Acting Comptroller General Elliott to Lt. Col. F. Pearson, U. S. Army, September 
1942: 


There has been received, by indorsement of August 3, 1942, from 
Headquarters, Services of Supply, Fiscal Division, your letter of 
March 17, 1942, as follows: 


1. Bureau Voucher No. R-135 in favor of United States Rubber Company in 
the amount of $770.00, pertaining to Cost-Plus-a-Fixed-Fee Contract No. 
W-ORD-528, has been submitted to the undersigned, who is a Disbursing Officer, 
for reimbursement and is forwarded herewith for advance decision regarding the 
legality of reimbursement for premiums on bonds. 

2. Claim is made for premiums on bonds issued by the American Surety 
Company of New York, for one hundred and fifty guards on duty at the Des 
Moines Ordnance Plant, Des Moines, Iowa. Bonds indicate that these guards 
were appointed Deputy Sheriffs without compensation in and for Polk County, 
Iowa. From the correspondence filed with the inclosed voucher, it is apparent 
that bonds were obtained by the contractor as a protective measure, insofar as 
the State laws of Iowa were concerned, but were not necessary in fulfilling the 
requirements for employment as guards; also, that deputizing of guards was 
being investigated and no instructions permitting the purchase of bonds had been 
issued. This office recognizes the fact that the Chief of Ordnance authorized 
the purchase of bonds; however, it appears that your Decision No. A-52713, 
rendered January 5, 1934, definitely prohibits the payment of premiums on bonds, 

3. It is requested that decision be rendered regarding the legality of reimburse- 
ment for bonding premiums. 


An explanation of the circumstances considered by the Command- 
ing Officer (contracting officer’s representative) of the Des Moines 
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Ordnance Plant as necessitating the deputizing of the plant guards 
is set forth in 2nd indorsement of February 3, 1942, to the Chief of 
Ordnance, as follows: 


1. The deputizing of the guards at the Des Moines Ordnance Plant is an accom- 
lished fact. These steps were taken due to the fact that the Federal Government 
had not obtained exclusive jurisdiction of the plant site, and the guards, therefore, 
had no authority to make arrests or otherwise protect property. Without such 
protection, the guards themselves, and the company which is operating the plant, 
were subject to suit for false arrest, should they attempt to make such arrests. 


Also, in further. reference thereto and in specific response to the 
request of the Chief of Ordnance for a report as to whether the expend- 
iture was approved and, if so, under what provision of the contract, 
it is stated by the contracting officer’s representative in 1st indorse- 
ment, dated June 12, 1942, in pertinent part, as follows: 


8. The initial group of one hundred fifty (150) guards were deputized on 
December 8, 1941, in compliance with the laws of the State of Iowa. Since said 
date, all guards upon accepting employment at the plant site were likewise depu- 
tized. The question as to whether the Government had exclusive or concurrent 
jurisdiction with the State of Iowa over the plant site was a very doubtful, ques- 
tionable, and undecided one on December 8, 1941, and its status still remains 
undetermined as of this date. In view of the state of emergency which existed 
on said date, it became incumbent upon the contractor to have the guards depu- 
tized for its proper protection of property and against possible suits for false arrest. 

4. As a result of the foregoing facts, the Commanding Officer recommends that 
the contractor be reimbursed for guard bond premiums as urgent, necessary, and 
proper expenditures. It is further the opinion of this office that the contractor’s 
right to reimbursement is covered by contract W-ORD-—528, under Title I, Article 
I-B-2-a; Title V, Article V-A-1, h, k, m; and Title VII, Article VII—A. 


The views of the Chief of Ordnance, with respect to the expenditure 
involved, are set forth in 3rd indorsement of July 21, 1942, to the 
Chief of Finance, as follows: 


1. Complying with 2nd indorsement, Office, Chief of Finance, dated March 24, 
1942, there is furnished, as the remark and recommendation requested, a copy of 
Ist indorsement from Commanding Officer, Des Moines Ordnance Plant, dated 
June 12, 1942, and inclosures thereto, which express the view of such office, of the 
contractor, and of the Chief, Insurance Section, Ordnance Department, and the 
following further remark of the Ordnance Department. 

2. Under the instant contract (W—-ORD-528), it is provided in Title V, Article 
V-A that: : 

“1, The Contractor shall be reimbursed in the manner hereinafter described 
for such of its actual expenditures in the performance of the work under this 
contract, as may be approved or ratified by the Contracting Officer, and as are 
included in the following items: 

* * * * * * + 


‘th, Premiums on such bonds and insurance policies as the Contracting Officer 
or the Secretary of War may approve or require as reasonably necessary for the 
protection of the Government or the Contractor.” 

“Tt is also provided in Title VII, Article VII-G that the contractor hereby 
agrees that it will: 

“1, Procure and thereafter maintain such bonds and insurance in such forms 
and in such amounts and for such periods of time as the Contracting Officer may 
approve or require in writing. 

‘2. Procure all necessary permits and licenses; obey and abide by all applicable 
laws, regulations and ordinances and other rules of the United States of America, 
of the state, territory, or subdivision thereof wherein the work is done, or of any 
other duly constituted public authority.” [Italics supplied.] 

It is evident from the above that, if in the performance of the work under the 
contract, the contractor has secured bonds (fidelity or otherwise) then the amount paid 
therefor is reimbursable upon a showing that (a) the amount claimed has been actually 
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expended by the contractor for the bonds, (b) the Contracting Officer’s approval for the 
purchase of such bonds has been obtained, and (c) it is shown that the same are reason- 
ably necessary for the protection of the Government or the contractor. 

Looking to these tests we find that there can be no question as to the fact of 
payment or of approval by the Contracting Officer’s Representative, since the 
papers forming part of the file~herewith are self evident on these points. Any 
question, therefore, that does arise in the mind of the Finance Officer, is with 
respect to the fact of necessity ot such bonds for the protection of the Government 
or the contractor. As to this ce it is the considered opinion of this Office 
that there is ample evidence of such shown by the statements of the contractor, 
the Contracting Officer’s Representative, and the Chief of the Insurance Section 
of the Ordnance Department,in the file herewith. The Finance Officer, himself, 
admits such necessity in the proposed submission to the Comptroller General, 
when he states in paragraph 2 thereof: 

‘“* * * From the correspondence filed with the inclosed voucher, it is 
apparent that bonds were obtained by the contractor as a protective measure 
insofar as the State Laws of Iowa were concerned, * * — *.” 

3. There remains for discussion, however, the statements of the Finance Officer 
made in the proposed submission to the Comptroller General to the effect that: 

a. The purchase of bonds was not necessary in fulfilling the requirements for 
employment for guards, and 

b. Comptroller General’s decision A-52713 dated January 5, 1934, prohibits 
payment of premiums on bonds, 
both of which will be discussed in detail in the following subparagraphs. 


As to a, it is not admitted by the Ordnance Department that the purchase of 
bonds was not necessary in fulfilling the requirement of employment as guards. 
To the contrary, the evidence shows that: 

(1) The designation of such guards as peace officers authorized to carry fire 
arms in Iowa atfords the reasonable protection to the contractor which the con- 
tractor is entitled to under the terms of the instant contract, 

(2) By deputizing the contractor’s employees guards they can better carry out 
their duties from the viewpoint of law and authority and can cover the plant and 
the outside areas, both of which appear to be within the territorial jurisdiction of 
the State of lowa, more adequately, and 

(3) They cannot be so deputized as sheriffs authorized to carry firearms in 
Iowa without furnishing such a bond to protect the high sheriff and the County, 
and in turn the contractor and the Government. 


Of course, the Finance Officer, carrying things to an unreasonably technical 
absoluteness, could argue that a man can guard without such bond. Carrying 
such reasoning forward, it is submitted that he could also guard without the fur- 
nishing to him of a gun and a uniform, but the rule of reason as applied by the 
Contracting Officer’s Representative and the General Accounting Office allows 
such items. See letter from Chief, Audit Division, General Accounting Office, 
dated March 24, 1942, made part of the file herewith. 


As to by the decision cited by the Finance Officer, A-52713, dated January 5, 


1934, 13 Comp. Gen. 185, this Office is of the opinion that the situation at hand 
does not involve its application. The case, as decided by the Comptroller Gen- 
eral, involved employees of the Division of investigation of the United States De- 
partment of the Interior who clearly come within the scope of the Act of August 5, 
1909, 36 Stat. 125, which states in pertinent part that: 

“* * * The United States shall not pay any part of the premium or other 
costs of furnishing bonds required by law or otherwise of any officer or employee of 
the United States.” (Italics supplied.] 

The syllabus of the Comptroller General’s decision reads as follows: 

“Premiums on bonds of officers or employees of the Federal Government are not 
chargeable to the United States.”’ [Italics ee | ory: 

In the instant case, it can hardly be argued that employees of the cost-plus-a- 
fixed-fee contractor are officers or employees of the United States. The Supreme 
Court of the United States in the case of Alabama v. King and Boozer, et al. 314 
U. 8. l and Curry v. United States, 314 U. 8. 14 both decided on November 10, 
1941, held that such cost-plus-a-fixed-fee contractors were independent contractors 
and not agents or instrumentalities of the Government. On this highest authority, 
it follows that they and their employees are not in the class covered by either the 
decision of the Comptroller General, or the Act, above quoted. 
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The Comptroller General himself has expressed the view that the cost-plus-a- 
fixed-fee contractor is not an agent of the United States in decisions B-19052, 
B-19726, dated January 20, 1942, 21 Comp. Gen. 682 and B—23012 dated Febru- 
ary 9, 1942, both to the effect that the cost-plus-a-fixed-fee contractor must be 
specifically authorized to pledge the credit of the United States and designated 
an agent of the United States before it could act as the United States. The 
spenparatios General stated further, with respect to the latter designation as 
agents, that: 

“* * * it may be stated that the designation of the contractors as agents 
of the Government would not necessarily be controlling upon the question of 
agency. See J. B. McCrary Engineering Company v. White Coal Power Company, 
35 F. (2d) 142, 146, and Young v. Fosburg Lumber Company, 60 8. E. 654, 16 
L. R. A. (N. 8.) 255, to the effect that the relationship between parties to a con- 
tract is for determination largely upon the basis of their actions, and not sclely 
upon the basis of conclusions of law which may be expressed in the terms of the 
contract. Similarly, it may be observed that in the King and Boozer case supra, 
the Supreme Court of the United States did not content itself with an examination 
of the terms of the contract, but gave full consideration to the facts and circum- 
stances of the case and stated that ““The course of business followed in the purchase 
of the lumber conformed in every material respect to the contract.” 

The Attorney General of the United States in 34 Op. Att. Gen. 241 construed a 
statute similar to that which the Finance Officer thinks applicable in the instant 
case in that it contained an inhibition restraining officers of the Government from 
employing Pinkerton detectives or armed guards. In that case Pinkerton de- 
tectives had been employed by the United States, and the question was presented 
as to the right of the corporation to legally secure such guards. The Attorney 
General, after reviewing the hearings and court decision stated: 

“Since I regard the Act of March 3, 1893, as relating only to employees of the 
United States or of the District of Columbia and since I do not consider employees 
of the Emergency Fleet Corporation to be employees of the United States, it is my 
opinion that the United States Shipping Board Emergency Fleet Corporation 
may legally secure through private detective agencies guards for laid up ships.’ 
[Italics supplied.] 

Looking to the above and to summarize in conclusion of point b raised by the 
Finance Officer, it may be stated that: 

(1) The Supreme Court of the United States had held that cost-plus-a-fixed-fee 
contractors are not agents or instrumentalities of the United States. 

(2) The Comptroller General has expressed a similar view based upon the 
Supreme Court holding, and stated further that to become such agents there 
must be a specific designation of agency, in the contract or amendment thereto, 
and the actions of the parties must indicate such agency, 

(3) The Attorney General’s decision cited is to the effect that a statutory 
inhibition against the hiring of guards directed to officers or employees of the 
United States does not affect a United States corporation (and by implication a 
cost-plus-a-fixed-fee contractor), from hiring guards since they are not officers or 
employees of the United States, and, therefore, 

(4) It follows that a similar inhibition restraining the payment of premiums on 

bonds of officers or employees of the United States is likewise inapplicable to cost- 
plus-a-fixed-fee contractors, or their employees since they can not be considered 
the statutory officers or employees of the United States unless (and the facts are 
to the contrary in the instant case) such officers and employees have been specifi- 
cally designated as such officers, and by their actions show the existence of such 
agency. 
4. While Comptroller General’s decision B-23214, dated February 14, 1942, 
was not cited by the Finance Officer, it has not been overlooked by the Ordnance 
Department in its review of the question. That decision was on the right of a 
contractor to purchase a license for a driver, and in its perenens part stated: 

“* * * while it appears that the chauffeur for whom the license was pro- 
cured was an employee of the contractor and not of the Government, since it 
appears that the obtaining of the license was an incident of his employment, and 
thus a personal expense, reimbursement of the amount paid for the chauffeur’s 
license is not such an expense as is contemplated by the terms of the contract here 
involved for reimbursement to the contractor.” 

The reasoning of the Comptroller General is to the effect that the customary and 
proper prerequisites of employment as a chauffeur require the person hired to be 
legally competent to drive an automobile, that such legal competence includes 
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being licensed as an operator thereof, and that in the usual case it would be un- 
sound and inefficient to teach people to drive, and then license them. 

In the hiring of guards we have presented a different situation. Obviously, 
there is no supply of “deputized” or “‘licensed’’ guards available as such in the 
labor markets wherein most of the Ordnance Plants are located. It is, therefore, 
necessary to hire men who meet the prerequisite moral and physical standard, and 
train and equip them. Following their selection and employment as guards a 
certain number of the force, a selected group, is chosen for additional services for 
which deputizing is nece fs 

To illustrate: In many cases, particularly with respect to those projects which 
were part of the earlier stages of the program, the need for deputization was not 
foreseen and did not arise until guard force was established and under way. . Then 
insufficient police facilities from local officials and unwillingness on the part of 
local governing bodies to provide funds for increasing their facilities made it 
necessary for the Government, through the cost-plus-a-fixed-fee contractors, to 
provide the necessary service off the plant site. It is apparent that this vesting of 
police powers, general or limited, could well be vital to production. The regula- 
tion of traffic on highways adjacent to the plant, with authority to apprehend 
violators, is vital to production both because accidents occurring due to inade- 
quate traffic regulations may damage vital materials in the course of transporta- 
tion and because such accidents may result in injury to personnel whose services 
are necessary. 

Aside from the traffic aspect, the maintenance of a force with police powers 
near the plant site is necessary for another reason. At many plants built in 
isolated areas there develops a concentration of population housed in trailer camps 
and similar informal communities. Naturally there also spring up numerous 
businesses devoted to the sale of beer, stronger intoxicants, and the dissemination 
of juke box music, at which establishments (frequently the only source of recre- 
ation), spirits run high and there are sometimes fights and other forms of disorderly 
conduct. It is clear that, especially in sections where racial feeling may be strong, 
such occurrences, if not properly policed, may result in injury to persons whose 
services are vital or have serious labor consequences. With these aspects, it is 
apparent that the deputization of guards is a matter of benefit to the contractor 
and the Government in the prosecution of the work. 

Particularizing on the facts in the instant case, the Ordnance Department feels 
they are clearly distinguishable from those upon which the above Comptroller 
General’s decision was rendered. Here the deputizing of the guards was con- 
sidered necessary for the protection of the contractor and the Government, and 
the administrative approval of the Commanding Officer required by the terms of 
the contract, was given. Here the contract specifically provided for such bonds 
as are reasonably necessary for the protection of the Government or the contractor. 
Here the contractor states (letter of June 4, in file herewith) that it is his usual 
policy to pay for fidelity bonds, and had guards been maintained in his com- 
mercial plant, he would pay for such bonds as would be required of him as part 
of the general employee relations policy. This, it is contended, is not an un- 
reasonable view. 

It is not unreasonable since the Ordnance Department in the interpretation of 
the various provisions of the cost-plus-a-fixed-fee contract utilizes the guide 
followed by the Comptroller General in B-18773, dated November 21, 1941. 
That guide reads: 

“In the interpretation of the provisions of the cost-plus-a-fixed-fee form of contract, 
it is appreciated that this type of contract establishes the basis for a highly co- 
operative undertaking between the contractor and the Government and that 
such provisions require and are entitled to a liberal construction; that if the intent of 
the parties cannot be determined from the express provisions of the contract, the 
practical interpretation of the contracting parties is of great weight, if not controlling, 
in asceriaining their intention at the time of its execution; that the enumeration in 
the contract of the various particular items of cost as to Which reimbursement is 
authorized is not intended to be exclusive of other items which may arise and which 
may not be expressly provided for; and that, as stated in my decision of April 14, 
1941, 20 Comp. Gen. 632, 636, “‘the contract basically contemplates that the actual 
cost of the whole work and the risk thereof are to be assumed by the Government: that is, 
that the contractor is to come out whole * * * in performing the work in ac- 
cordance with the contract * * *, ” [Italics supplied.] 
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5. For the reasons above stated, the Ordnance Department regards the item of 
bonds for the deputizing of guards as a reimbursable item. In the event, however, 
that there is still doubt in the mind of the Finance Officer as to the propriety of 
the payment, it may be stated that the Ordnance Department has no objection 
to the submission of the question to the Comptroller General. 

Contract No. W-ORD-528, dated July 18, 1941, entered into on a 
cost-plus-a-fixed-fee basis as authorized under the act of July 2, 1940, 
54 Stat. 712, provides, generally, for management services in connec- 
tion with the design and construction of an ordnance manufacturing 
plant, and for the equipping and subsequent operation thereof upon 
its completion, in consideration of the reimbursement by the Govern- 
ment of the contractor’s expenditures as defined in the contract, plus 
stipulated fixed fees. The question presented is as to whether the 
expenditure covered by the voucher here involved is reimbursable 
under the terms of the contract. 

The determination of whether a particular item of expense incurred 
in the performance of a cost-plus-a-fixed-fee contract is reimbursable 
to the contractor as such necessarily is dependent upon the nature of 
the expense, considered in the light of the terms of the contract in- 
volved. So far as concerns the terms of the instant contract, quoted 
above in pertinent part in the indorsement from the Chief of Ordnance, 
it appears to be recognized that the approval by the contracting 
officer’s representative of the expense incident to the deputizing of 
guards is not sufficient in itself to authorize the payment thereof; that, 
in addition thereto, as a prerequisite to allowance thereof as an item 
of cost under the contract, it is required to be established that the 
appointment of the plant guards as deputy sheriffs was “reasonably 
necessary for the protection of the Government or the Contractor.” 

The reasons assigned by the contracting officer’s representative in 
the indorsement of February 3, 1942, supra, for deputizing the plant 
guards suggest a misapprehension as to their authority in their capac- 
ity as private employees charged by the contractor with the protection 
of the plant. If it were a fact, as stated by that officer, that, unless 
deputized, these guards “‘had no authority to make arrests or otherwise 
protect plant property”, or if such were necesssary to enable the 
guards to perform more effectively their duty of patrolling the project 
site, of preventing unauthorized persons from entering thereon, and 
of preventing acts of sabotage to, or theft of, the property during the 
period of construction and operation of the plant, there would be no 
hesitation in approving the charge involved as a proper expenditure 
for reimbursement by the Government. However, such does not 
appear to be the case. It is the understanding of this office that, 
within the confines of the project site, a guard has no less authority 
than a police officer so far as concerns the protection of the property 
with which he is entrusted and that, when the circumstances authoriz- 
ing it exist, a guard, as well as any other private person, has the same 





or Ww ww Ww ee or Ve OO 


oe 


oe 


DECISIONS OF THE COMPTROLLER GENERAL 189 


right to arrest as an officer. Nor is it perceived in what manner the 
authority of the guards would be affected by whether the said property 
was under Federal or State jurisdiction. 

With reference to the comment made by the Chief of Ordnance in 
the indorsement of July 21, 1942, supra, that in some localities the 
local police facilities were inadequate to cope with the regulation of 
traffic on highways adjacent to the ordnance plant site and, with 
respect to such plants as were built in isolated areas, to afford proper 
protection to the plant employees after working hours, since it is not 
shown that either of these conditions existed at the plant here con- 
cerned, it is unnecessary, so far as concerns the propriety of the 
reimbursement of the expense involved, to consider the possible effect 
thereof. It may be stated, however, that since the control of such 
matters are functions of the municipal or State authorities, there 
would appear, ordinarily, to be no proper basis for the plant guards 
to perform these services on their behalf. 

Since, for the reasons stated, the evidence of record fails to establish 
that the deputizing of the plant guards was “reasonably necessary 
for the protection of the Government or the Contractor,’ or otherwise 
necessary for the proper performance of the contract work, the expense 
incurred incident thereto may not be considered a proper charge to the 
Government under the terms of the contract. 

Accordingly, the voucher, together with accompanying papers, is 
returned and you are advised that payment thereon is not authorized. 


(B-28349) 


SUBSISTENCE—PER DIEMS—AIR TRAVEL—NAVAL RESERVE OFFICER 
PERFORMING REGULARLY SCHEDULED FLIGHTS 


Where a Naval Reserve officer was ordered to active duty involving flying in 
connection with the fitting out of a transport squadron and to active duty 
involving flying in that squadron when placed in commission, subsequent 
orders purporting to assign him to temporary additional duty with the 
squadron for the purpose of flying naval aircraft on regularly scheduled 
flights between certain points were without effect to place the officer in an 
air travel status entitling him to per diem in lieu of subsistence. 


hontetont § eeepienis General Elliott to the Secretary of the Navy, September 


There has been received your letter of August 20, 1942, reference 
JAG:K:WJG:gb, SO8 6 95, requesting decision of the matter covered 
by a letter from the Bureau of Supplies and Accounts, Navy Depart- 
ment, dated August 1, 1942, forwarded therewith, as follows: 


From: The Chief of the Bureau of Supplies and Accounts. 
To: The Secretary of the Navy. 
Via: The Chief of Naval Operations. 
The Chief of the Bureau of Naval Personnel. 
Subject: Request for decision of the Comptroller General as to right of officers 
assigned to duty with transport squadrons to per diem allowance while traveling 
by air in Government euned planes. 
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References: 

(a) Section 12 of the act of June 10, 1922 (42 Stat. 631) as amended by act 
of June 1, 1926 (44 Stat. 680) act of March 2, 1931 (46 Stat. 1481) 
(37 U. 8. Code 20), and the Naval Appropriation Act for the fiscal 
year 1943 (Public 441—77th Congress) approved February 7, 1942. 

(b) Decision of the Comptroller General A-17973 dated April 9, 1927. 

(c) Bureau of Naval Personnel Circular Letter 23-42 dated February 10, 
1942. 


(d) Article 2501-5 (a) U. 8. Navy Travel Instructions. 

(e) Section 12 Public 607—77th Congress approved June 16, 1942. 

(f) Advance change in article 2501-5 (a) t 8S. Navy Travel Instructions 
effective June 22, 1942. 

Enclosures: 

(A) Copy of Bureau of Naval Personnel orders Nav—1641—-EH, 77611 dated 
January 17, 1942. 

(B) Co of orders of commanding officer Transport Squadron One 
VR1/P16-4(2) dated June 24, 1942. 

(C) Copy of orders of commanding officer Norfolk Naval Air Station 
NAS8/P16—4/00, (95/srh) dated June 24, 1942. 


1. Pursuant to orders of the Bureau of Naval Personnel, Lieutenant (jg.) 
Lawrence A. Poole A-V(G) USNR on January 26, 1942, reported to the Naval 
Air Station, Norfolk, Virginia, for active duty involving flying in connection 
with the fitting out of Transport Squadron One and for active duty involving 
flying in that squadron when placed-in commission. Transport Squadron One 
was commissioned on March 9, 1942 and Lieutenant (jg.) Poole reported to the 
Commanding Officer on the same date. 

2. The Commanding Officer, Transport Squadron One, by orders of June 24, 
1942, directed Lieutenant (jg.) Poole to proceed and report to the Commanding 
Officer, Naval Air Station, Norfolk, Va., for temporary additional duty on regu- 
larly scheduled flight operating between Norfolk, Virginia; Charleston, South 
Carolina; Jacksonville, Florida, Pensacola, Florida; New Orleans, Louisiana; 
Corpus Christi, Texas; and return to Norfolk, Virginia. Pursuant to designation 
in reference (c) the Commanding Officer, Naval Air Station, Norfolk, Va., has 
authority to issue orders involving single journeys on temporary additional duty 
and disbursing officers are authorized to reimburse officers for mileage, and per 
diem or actual experses for travel by air performed pursuant thereto. The 
Commanding Officer, Naval Air Station, Norfolk, Virginia, directed Lieutenant 
(jg.) Poole to proceed via naval aircraft to certain designated points for temporary 
additional duty in connection with Transport Squadron One, Naval Transporta- 
tion Service, regularly scheduled flight to such places. These orders specified 
that while absent from the Naval Air Station, Norfolk, Virginia, in the performance 
of the duty directed, Lieutenant (jg.) Poole would be allowed a per diem of $6.00 
in lieu of actual and necessary expenses for subsistence and lodging while in a naval 
air travel status and that a delay in excess of 72 hours was anticipated at each of 
the places mentioned. 

3. In accordance with reference (a) officers who perform travel by air under 
competent orders on duty without troops are entitled to be paid actual and neces- 
sary traveling expenses not to exceed $8 per day, or in lieu thereof per diem allow- 
ance at rates not to exceed $6 per day if specified in the orders. ‘The payment of 
per diem under such circumstances has been allowed for some time in the case of 
officers engaged in ferrying planes from one point to another under temporary duty 
orders issued by competent authority. It is considered that an officer assigned 
to duty involving flying with a Transport Squadron who is detailed to temporary 
additional duty in connection with a scheduled flight to designated points is in 
the same status as an officer assigned to duty involving flying with the aero- 
nautical organization of the Navy who is detailed to temporary additional duty 
ferrying planes which frequently carry passengers or cargo. 

4. It is possible that officers detailed to duty involving flying with a Transport 
Squadron may be ordered to temporary additional duty two or more times during 
a given month in connection with scheduled flights between their permanent 
duty stations and certain designated points as directed by orders of competent 
authority. It is recommended that a decision be obtained from the Comptroller 
General as to whether such officers when ordered to perform travel by naval 
aircraft under orders similar to those issued to Lieutenant (jg) Poole are entitled 
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to per diem allowance of $6.00 from date of departure from permanent station to 
date of return thereto. 


Section 12 of the act of June 10, 1922, 42 Stat. 631, as amended 
by the act of June 1, 1926, 44 Stat. 680, and the act of March 2, 
1931, 46 Stat. 1461, provides: 


That officers of any of the services mentioned in the title of this Act, when 
traveling under competent orders without troops, shall receive a mileage allow- 
ance at the rate of 8 cents per mile, distance to be computed by the shortest 
usually traveled route and existing laws providing for the issue of transportation 
requests to officers of the Army traveling under competent orders, and for deduc- 
tion to be made from mileage accounts when transportation is furnished by the 
United States, are hereby made applicable to all the services mentioned in the 
title of this Act, but in cases when orders are given for travel to be performed 
repeatedly between two or more places in the same vicinity, as determined by 
the head of the executive department concerned, he may, in his discretion, direct 
that actual and necessary expenses only be allowed. Actual expenses only shall 
be paid for travel under orders in Alaska and outside the limits of the United 
States in North America. Unless otherwise expressly provided by law, no 
officer of the services mentioned in the title of this Act shall be allowed or paid 
any sum in excess of expenses actually incurred for subsistence while traveling 
on duty away from his designated post of duty, nor any sum for such expenses 
actually incurred in excess of $7 per day. The heads of the executive depart- 
ments concerned are authorized to prescribe per diem rates of allowance, not 
exceeding $6, in lieu of subsistence to officers traveling on official business and 
away from their designated posts of duty. Provided, That for travel by air 
under competent orders on duty without troops, under regulations to be pre- 
scribed respectively by the heads of the departments concerned, members (in- 
cluding officers, warrant officers, contract surgeons, enlisted men, flying cadets, 
and members of the Nurse Corps) of the services mentioned in the title of this 
Act, and of the legally constituted reserves of said services while on active duty, 
and of the National Guard while in Federal service, or while participating in 
exercises, or performing duties under section 92, 94, 97, or 99 of the National 
Defense Act, shall, in lieu of mileage or other travel allowances, be allowed and 
paid their actual and necessary traveling expenses not to exceed $8 per day, or, 
in lieu thereof, per diem allowances at rates not to exceed $6 per day. 


The Commanding Officer, U. S. Naval Air Station, by order of 
March 9, 1942, assigned Lieutenant (jg) Poole to duty, as follows: 


1. Transport Squadron One having been commissioned this date, you are 
hereby detached from duty at this station and will report to the Commanding 
Officer, Transport Squadron One. 


The third endorsement shows this officer reported for duty with 
Transport Squadron One on March 9, 1942, and on June 24, 1942, 
the Commanding Officer of such organization issued the following order 
to Lieutenant (jg) Poole: 


Subject: Temporary Additional Duty. 

1. On or about June 24, 1942, you will proceed and report to the Commanding 
Officer, U. 8S. Naval Air Station, Norfolk, Va., for temporary duty in connection 
with Transport Squadron One, Naval Air Transport Service, as indicated below: 

Temporary additional duty on regularly scheduled flight operating between 
the following points: 

Norfolk, Va., Charleston, 8. C., Jacksonville, Fla., Pensacola, Fla., New Or- 
leans, La., Corpus Christi, Texas, and return to Norfolk, Va. 

2. You are qualified to proceed singly. 

3. Upon the completion of this duty and when directed by proper authority 
you will report to the Commanding Officer, Transport Squadron One, and resume 
your regular duties. 
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The first endorsement by the Commanding Officer, U. S. Naval 
Air Station, on such orders dated June 24, 1942, is as follows: 


Subject: Temporary Additional Duty. 

1. On or about June 24, 1942, you will proceed via naval aircraft to Charleston, 
8. C., Jacksonville, Fla., Pensacola, Fla., New Orleans, La., Corpus Christi, 
Tex., New Orleans, La., Pensacola, Fla., Jacksonville, Fla., Charleston, 8. C., 
and Norfolk, Va. 

2. This temporary additional duty is in connection with Transport Squadron 
One, Naval Transportation Service, regularly scheduled flight to the above 
Pe While absent from this station in the performance of the duty directed 
herein, you will be entitled to a per diem of $6.00 in lieu of actual and necessary 
expenses for subsistence and lodging while in a naval air travel status. 

Lieutenant (jg) Poole was ordered to active duty involving flying 
in connection with the fitting out of Transport Squadron One and 
for active duty involving flying in that squadron when placed in 
commission. This squadron was placed in commission March 9, 
1942, and it would appear the regular duties assigned this officer was 
piloting the transport planes utilized in that service on regularly 
scheduled flights. 

An officer is entitled to per diem as authorized in his orders, under 
the cited law “for travel by air under competent orders” and such 
per diem may properly be prescribed only “while in an air travel 
status.” All movement by aircraft does not constitute a travel 
status. The rule has been consistently followed that officers of the 
Army assigned to military duty possible of performance only while 
moving, are not in a travel status. See 26 Comp. Dec. 81; id. 226; 
id. 776; 1 Comp. Gen. 461, 462; 6 id. 443. The status of this officer 
is clearly set forth in his original orders assigning him to actual duty 
involving flying in Transport Squadron One, and when it was placed 
in commission he was transferred to such organization in the capacity 
indicated. The so-called orders of June 24, 1942, purporting to 
assign him for temporary duty for the purpose of flying naval aircraft 
on regularly scheduled flights, which was the naval duty to which 
he was assigned and for which he was ordered to active duty, were 
without effect to place this officer in a travel status, and he is not 
entitled to per diem in lieu of subsistence while performing his naval 
duties. 


(B-28386) 


PAY OF PERSONS MISSING IN ACTION, ETC.—JURISDICTION; FLYING 
PAY CONTINUANCE 


Section 11 of the act of March 7, 1942, which makes conclusive the settlement 
by the head of the department concerned, or persons designated by him, of 
accounts of persons missing in action, captured by the enemy, etec., con- 
templates that the,settlement which is conclusive is with respect to dates 
and debits and credits at lawful rates, and goeumeee as to the legality of the 
pay rates, etc., are for determination by this office. 

Under section 2 of the act of March 7, 1942, providing that any person in active 
service who is officially reported as missing, missing in action, interned in 
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& neutral country, or captured by the enemy shall be entitled to receive or 
have credited to his account the same pay and allowances to which such 
person was entitled at the beginning of the absence, an officer receiving 
extra pay for flight duty when reported as absent for one of the causes 
mentioned in the statute is entitled to continue to receive or have credited 
to his account such additional pay during the period so absent. 


Assistant Comptroller General Elliott to the Secretary of War, September 7, 1942: 


I have your letter of August 21, 1942, as follows; 


Reference is made to the act of March 7, 1942 (Public Law 490—77th Congress), 
which states in part as follows: 

“Src. 2. Any person who is in active service and is officially reported as missing, 
missing in action, interned in a neutral country, or captured by an enemy shall, 
os so absent, be entitled to receive or to have credited to his account the same 

y and allowances to which such person was entitled at the time of the begin- 
ning 0 of the absence or may become entitled to hereafter: * * *.’’ 

xecutive Order No. 9195, July 7, 1942, which prescribes the number of flights 
required to qualif Y per rsonnel for extra pay, applies to persons who are in active 
service at post of duty. nia sole 10 (f) thereof extends to six months the 
period in which flights may be performed by personnel who, due to combat con- 
ditions, are unable to perform the required flights. The Executive Order does 
not cover —s who are absent from posts of duty as missing, interned, or 
prisoners of war, and it is believed that it could not properly deal with pay rights 
of such rsonnel, since its scope is to define “regular and frequent aerial flights’’ 
within the Pay Readjustment Acts of 1922 and 1942. 

A decision is, ‘therefore, requested as to whether military personnel, officially 
reported as missing, missing in action, interned in a neutral country or captured 
by the enemy are entitled to have flying pay credited to their accounts, if such 
personnel were at the time of disappearance, internment or capture, required to 
participate in regular and frequent aerial flights (on flight duty). 


Section 2 of Public Law 490, approved March 7, 1942, 56 Stat. 
144, 146, is partly quoted in your letter and section 11 of the same 
act provides: 


Sec. 11. The head of the department concerned, or such person as he may 
designate, is authorized to settle the accounts of persons for whose account pay- 
ments have been made pursuant to the provisions of sections 2 to 7, both inclu- 
sive, of this Act, and the accounts of survivors of casualties to ships, stations and 
military installations which result in loss or destruction of disbursing records, 
and such settlements shall be conclusive upon the accounting officers of the 
Government in effecting settlements of the accounts of disbursing officers. 

Reasonably, section 11 contemplates that only the pay and 
allowances which are lawful under the officer’s appointment and 
assignment are authorized to be credited and that the settlement 
of the account which is conclusive is with respect to dates, debits 
and credits at the lawful rates. Obviously, the account of a private 
which is credited with the pay and allowances of a major general 
was never intended to be conclusive; it is only the lawful pay and 
allowances of the grade, the dates and debits which are conclusive. 
As so understood, this office has jurisdiction of the question you 
have presented. 

The law is plain that one falling within section 2 of the act is 
entitled to receive, or to have credited to his account, the same 
pay and allowances to which such person was entitled at the time 
of the absence. If at the beginning of the absence as described in 
section 2 the officer was entitled to pay for flight duty—that is, 
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assigned to duty requiring participation in regular and frequent 
flights—it is proper that credit of that additional pay be entered 
in his accounts. 


(B-28174) 


CONTRACTS—DELAY IN FURNISHING PREFERENCE RATING 
CERTIFICATES 


Where a construction contract contained no stipulation that the preference rating 
certificates necessary to enable the contractor to obtain materials would 
be furnished within any particular time after award, a delay of 3 months, 
without the fault or negligence of the contracting agency, between the date 
of award and the date the certificates were furnished is not so unreasonable 
as to constitute a breach of the contract relieving the contractor of its obli- 
gation to complete the work at the original bid price, or entitling it to in- 
creased costs resulting from the delay in commencing the work. 


Acting Comptroller General Elliott to the Executive Officer, The Alley Dwelling 
Authority for the District of Columbia, September 8, 1942: 


I have your letter of August 14, 1942, as follows: 


The Alley Dwelling Authority has before it a question of contract modifica- 
tion of a stipulated bid figure. The pertinent facts in relation thereto are as 
follows: 

Pursuant to the authority conferred upon it under Section 203, Title II, added 
by Section 5 of Public Law No. 733, 75th Congress approved June 25, 1938, 
The Alley Dwelling Authority, under the supervision and direction of the Federal 
Public Housing Authority (formerly the United States Housing Authority) with 
whom a contract for Loan and Annual Contribution was negotiated December 
27, 1940 for the development of low rent housing projects, is planning to develop 
the Parkside Dwellings, D. C. 1-11, comprising 373 dwelling units located at 
Kenilworth Avenue and Barnes Lane, N. r. Washington, D. C. 

Under this arrangement these Title II projects are not developed from any 
specific appropriation to The Alley Dwelling Authority, but through a loan from 
the Federal Public Housing Authority (formerly the United States Housing Au- 
thority). After the site acquisition an estimated budget of development cost is 

resented to the Federal Public Housing Authority for their approval. These 
Sadigets carry a five per cent contingency fund. In the instant case the five per 
cent contingency fund amounts to $101,604.00. The procedure in the past has 
been to support use of this contingency fund by means of change orders where 
circumstances have necessitated. 

This project, Parkside Dwellings, was advertised for bids which were opened 
April 17, 1942. The Dyker Building Company, Incorporated, 122 East 42nd 
Street, New York City, submitted the low bid of $1,571,000. On April 20, 1942 
the Federal Public Housing Authority (formerly the United States Housing 
Authority) was advised of the results of the bid opening along with the reeommen- 
dation of The Alley Dwelling Authority that the bid of the Dyker Company be 
accepted. The Federal Public Housing Authority advised The Alley Dwelling 
Authority on April, 30, 1942 that they approved the award of the contract to 
the Dyker Company. The Alley Dwelling Authority so advised the said company 
May 4, 1942 and informed them that a formal contract would be prepared for 
their execution. The Dyker Company acknowledged receipt of the contract 
award on May 11, and at the same time expressed a desire to sign the contract 
in order to proceed as soon as possible. 

However, after receipt of this letter a series of delays occurred, which were in 
no way attributable to the contractor, but were due to the war emergency situa- 
tion and the difficulties encountered in securing the necessary blanket preference 
ratings. The Alley Dwelling Authority received the necessary priority rating 
July 31, 1942, and proceeded with arrangements for the execution of the contract. 
The Dyker Company, because of these extensive delays involving a period of 
approximately three months, claim a substantial increase in labor and material 
costs, in addition to the fact that these bids were made in contemplation of per- 
forming the greater part of the work during the summer and fall months in which 
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time the weather is most favorable for building operations. They estimate an 
increase in cost of lumber in amount of $12,000, and other incidental costs in the 
amount of $13,000; an overall increase of approximately $25,000. As a result 
thereof this company is requesting that their bid price under this contract be 
increased accordingly. 

The first question presented for consideration is whether under the circum- 
stances, and in the absence of a formal executed document, there is a valid and 
subsisting contract between The Alley Dwelling Authority and the Dyker Com- 
pany. e think that there is and base our decision upon the ruling of The 
Comptroller General in 15 Comptroller General, 235, where we find the following: 

“The fact that an offer and acceptance by correspondence are both made in 
express contemplation of a more formal document does not prevent their con- 
stituting a contract.” 

Assuming that a contract exists, does the lapse of three months time, a delay, 
not due to the contractor who was ready, willing and able to proceed at all times, 
excuse the contractor from his contractual obligations; or if he proceeds under the 
terms of the contract offer him a valid claim for damages? An examination of the 
opinions of the Comptroller General and the authorities on this point does not 
reveal any cases entirely in point. However, it is stated in Hollenbach v. United 
States (Ct. Cl. 1914) 223 U. 8. 165: 

‘‘The Government’s contracts are to be interpreted the same as those between 

individuals to ascertain the intent of the parties and to give the effect accordingly 
if they can be done consistently with the terms of the agreement.” 
Such a lapse of time therefor between individuals would apparently give rise to 
a remedy for the contractor, or excuse him from proceeding with the contract. 
In light of the above quoted passage apparently the contractor would be so jus- 
tified in this instance. In the case of McCoskey [McCloskey] versus U. S. 66 
C. Cls. 105, it was held that the failure of the United States to make available 
to the contractor the site on which the work is to be performed constituted a 
breach of contract by the United States. 

Now we arrive at the question of modification or increase in the bid price of 
this contract. As stated, in this development, The Alley Dwelling Authority 
has a contingency fund of $101,604.00. Allowing, with the approval of the 
Federal Public Housing Authority, this claim of $25,000, this contingency fund 
would still represent approximately 3.77 per cent of the estimated development 
cost, which appears ample for protection for any other contingencies which may 
arise as a result of this contract. The evident purpose of Revised Statute 3709, 
requiring advertisement for bids in contracts, is to enable the Government to 
enjoy the benefits of competitive bidding and the lower costs resulting thereby. 
Under interpretation of this statute it has been held that contracts can be modi- 
fet waeee : ampere of the Government will benefit. I quote from 21 OP.- 
A. G., —211: 

“That a modification where the interests of the Government will not be prej- 
udiced or any statuto rovision violated thereby may well be provided for 
in every contract to which the Government is a party; and that a contract so 
modified is not such a new contract as must be preceded by an advertisement for 

roposals from bidders.” 

here is of course a divergence of opinion among the authorities as to what 
constitutes a modification and what changes the contract to such an extent that 
a new contract is necessary. The Alley Dwelling Authority is desirous of modify- 
ing this contract, since it appears that the interests of the Government will be 
best served for the following reasons: 

1. There is an acute shortage of housing in the District of Columbia due to 
the war emergency, therefore the time element is of utmost importance. 

2. That the recent experience of The Alley Dwelling Authority in advertising 
for bids on construction has resulted in receipt of only one or two bids, and those 
in excess of the budget allowance. 

3. That it is a recognized fact that labor and material cost have increased to 
an appreciable extent in the last three months. 

4. That the next lowest bid in the instant case was $148,333 higher than the 
bid of the Dyker Company. 

5. That a resubmission for bids will no doubt result in receiving prices in 
excess of those received in April of 1942. 

It is well to mention at this point that the claim of the ad Company for 
$25,000 increase will not arbitrarily be allowed. The $13, will have to be 
substantiated and will be subject to strict proof upon actual experience. 


540712™—43-—15 
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Accordingly, we raat submit for your decision this question based 
upon the foregoing facts. 


Can The Alley Dwelling Authority legally negotiate with the low bidder 
for a modification of the bid price due to increased costs as a result of the delay 
covering a period of three months from the time of the acceptance of the bid 
and the time of issuance of the proceed order, such delay in no manner being 
attributable to the contractor, when it appears definitely to be advantageous to 
the interests of the Government. 

It appears that the invitation pursuant to which the contractor’s 
bid was submitted for the furnishing of the labor and materials re- 
quired for the construction and completion of the Parkside Dwellings 
project provided, with respect to preference rating certificates, as 
follows: 


The Alley Dwelling Authority has been assured by the WPB that this project 
will be assigned a preference rating for building materials in the ‘‘A” group. 
However, there is nothing in the specifications to the effect that said 
preference rating certificates would be obtained by The Alley Dwell- 
ing Authority within any particular time after the date of award 
and, although your letter does not so state, it is assumed that the 
contractor’s bid contained no stipulation that the prices bid for the 
work were subject to the preference rating certificates being furnished 
within any particular time. It does appear, however, that the 
specifications provided that work should be started within one day 
of written notification to the contractor to proceed and should be 
completed—with the exception of the landscaping—within 147 days 
after receipt of notice to proceed; and in the event of delay, that 
liquidated damages were to be charged at the rate of $1 per dwelling 
unit for each calendar day of delay. 

The letter of May 4, 1942, from The Alley Dwelling Authority, 
accepting the contractor’s bid is as follows: 


You are advised that your bid submitted on April 17, 1942, proposing to fur- 
nish the materials and perform the labor required for the construction of the 
Parkside low-rent housing project, No. DC 1-11, for the consideration of One 
Million Five Hundred Seventy-One Thousand * * * Dollars is hereby 
accepted. 

Our Acting General Counsel, Mr. Omar T. Burleson, is preparing the contract 
documents and will contact you regarding their execution. 


The contractor replied thereto by letter of May 11, 1942, as follows: 


We acknowledge the receipt of your communication of May 4th advising of the 
award to us of the Contract for the Parkside Housing Project No. DC 1-11, for 
which please accept our thanks. 


We will be pleased to execute the Contract as soon as it has been prepared by 
your Mr. Omar T. Burleson. 


With assurance of our readiness to undertake and complete this Project to your 
entire satisfaction, we are . 

Accordingly, as is stated in your letter, of August 14, supra, there 
appears to be no doubt but that a valid contract was formed upon the 
acceptance of the contractor’s bid by your letter of May 4, 1942— 
even though it was contemplated at the time that a formal contract 
would be entered into at a later date—and thereupon there became 
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vested in The Alley Dwelling Authority the right to have the contract 
performed by contractor at the prices stated in its bid. See Garfielde 
v. United States, 93 U. S. 242; United States v. New York and Porto 
Rico Steamship Company, 239 U. S. 88; United States v. Purcell Enve- 
lope Company, 249 U. S. 313; Waters v. United States, 75 C. Cls. 126; 
and 18 Comp. Gen. 54. 

Also, while it is shown that a period of almost three months elapsed 
between the date of the acceptance of the contractor’s bid and the 
date on which The Alley Dwelling Authority received the preference 
rating certificates—which your letter states were necessary for the 
contractor to obtain materials—it does not appear that such delay 
constituted a breach of the contract by The Alley Dwelling Authority 
such as would relieve the contractor from its obligation to complete 
the work at its original bid price, or entitle the contractor to hold The 
Alley Dwelling Authority liable for any increased costs which it might 
incur as a result of the delay in commencing the work. In this con- 
nection it is to be noted that there was nothing in the invitation for 
bids nor in the contractor’s bid specifying that the preference rating 
certificates would be furnished within any particular time after award 
was made. While the specifications provided that work was to com- 
mence within one day after receipt of notice to proceed and that 
liquidated damages were to be charged for any delay in the completion 
of the project—thus indicating that the parties considered time to 
be of essence of the contract—it does not appear that the written 
notice to proceed was given at any time prior to the date the preference 
rating was obtained. 

As you state, in the case of McCloskey v. United States, 66 C. Cls. 
105, the Court of Claims beld that the failure of the United States to 
make available to the contractor the site on which wo1ik was to be 
performed, constituted a breach of the contract by the Government, 
but there was present in said case the fact that Government repre- 
sentatives had assured the contractor before its bid was submitted 
that the site would be available by a certain specified date, and it 
appeared that in preparing its bid the contractor relied on such 
assurance. In the present case, however, there is no showing that 
The Alley Dwelling Authority assured the contractor that the prefer- 
ence rating certificates and notice to procéed would be issued by any 
particular date. Accordingly, it can not be said that the decision in 
the McCloskey case is for application here. On the other hand, there 
is for consideration a recent decision of the Court of Claims in the 
case of James J. Barnes v. United States, Court of Claims No. 44088, 
decided March 2, 1942, in which it was held that delay by the Govern- 
ment from April 3 to August 17, 1936, in giving a contractor notice to 
proceed, did not constitute a breach of the contract under the cireum- 
stances appearing therein, so as to entitle the contractor to increased 
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costs of performance. The contract involved in that case covered 
the remodeling of a post office; and in order for work to commence 
thereunder it was necessary for the post office to be vacated by the 
Government, which fact was known to both parties at the time the 
contract was entered into. During the period from April 3 to August 
17 the Public Buildings Administration was endeavoring to obtain 
temporary quarters for the post office and the record showed that the 
inability to obtain temporary quarters before August 17 was not due 
to any fault or negligence on the part of the Public Buildings Adminis- 
tration or its employees and that the time thus consumed was no 
more than was reasonably necessary under the circumstances. In 
the course of its opinion the court stated: 


No representation or promise was made by defendant to plaintiff, either before 
or after his bid was submitted, that the post office building would be vacated at 
any definite time. On the contrary, he was fully advised that the post office 
building could not be vacated nor work begun until adequate temporary quarters 
could be obtained and made » Teady for occupancy. ‘ 

* 

The parties ail not bins meant that the premises would be vacated immedi- 
ately upon signing the contract. At the time the contract was signed both 

parties knew that temporary quarters had not been secured. They both knew 
and the contract provided that work should not begin until notice to proceed 
had been given. Certainly there was no obligation on the part of the Government 
to vacate the premises until a reasonable time had been allowed within which 
to give such notice. Therefore, the whole case comes back to the question of 
whether the notice to proceed was given within a reasonable time. 

The facts in the instant case closely parallel those in the Barnes case 
and the decision of the Court of Claims in said case lends considerable 
support to the view that there was no breach of contract by The 
Alley Dwelling Authority. In other words, there was no representa- 
tion or promise by The Alley Dwelling Authority to the contractor 
that the preference rating certificates would be furnished at any 
definite time and the contractor knew or should have known that the 
work could not begin until the preference rating certificates were 
obtained. Moreover, The Alley Dwelling Authority was entitled to a 
reasonable time in which to obtain the preference rating certificates 
and there is notbing in the record indicating that the delay in obtaining 
the certificates resulted from the fault or negligence of your agency, 
or that the time consumed was entirely disproportionate to that 
ordinarily required for the securing of preference rating certificates in 
similar cases. Accordingly, under the ci1cumstances there appears to 
be no unreasonable delay for which The Alley Dwelling Authority 
can be held legally responsible. ' 

Your letter does not state that the contractor definitely has refused 
to perform the contract at its original bid price but it appears that 
the contractor merely has requested that it be reimbursed for the 
increased costs of performance which it alleges will be incurred because 
of the delay in furnishing the priority rating certificates. However, 
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in this connection, there is for noting that the contractor may under- 
take to perform the contract at its original bid price without preju- 
dicing its right to prosecute, upon the completion thereof, any claim 
for increased costs which it may believe itself entitled to recover 
because of the delay. On the other hand, if the contractor fails to 
perform, the bid bond, which it is understood the contractor furnished, 
will be subject to forfeiture, and the contractor will be liable for any 
additional excess costs incurred by The Alley Dwelling Authority in 
having the work performed by another contractor. 

While it is realized that it would be in interests of the Government 
to have the contractor complete its contract, yet I am constrained to 
hold that under the facts and circumstances now of record there is 
not authority of law for permitting The Alley Dwelling Authority to 
negotiate with the contractor for the purpose of increasing the con- 
tract price to the extent of the amount of the excess costs shown to 
have been attributable to the delay in furnishing the preference rating 
certificates and in giving notice to proceed. 

The copy of the specifications covering the project, which was 
obtained informally from your agency, is returned herewith. 


(B-28425) 


SUBSISTENCE—FRACTIONAL PER DIEMS—COMPUTATION OF TIME 
OF DEPARTURE AND ARRIVAL 


Where an employee performs official travel by a privately or Government-owned 
qulemaliie tet er than by common carrier—the minimum of three hours’ 
absence from the designated post of duty required as a condition to payment 
of a fractional per diem in lieu of subsistence under paragraph 51 of the 
Standardized Government Travel Regulations must be computed from the 
time of departure from and arrival at the corporate limits of the designated 
post of duty, and not from the time of departure from the office located 
within the corporate limits of the designated post of duty. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
September 8, 1942: 


I have your letter of Sie 25, 1942, as follows: 


; ens 46 of Standarized Government Travel Regulations contains the 
ollowing: 

“Under no circumstances will per diem in lieu of subsistence be allowed an 
employee at his official station.” 

‘ seereh 3 of Standarized Government Travel Regulations contains the 
ollowing: 

“Designated post of duty and official station mean one and the same, the limits 
of which will be the corporate limits of the city or town in which the officer or 
employee is stationed, * 

, senenen 48 (b) of Standarised Government Travel Regulations contains the 
ollowing: 

“The time of arrival at and departure from a place will be considered as the 
hour at which the train, boat, or other conveyance used by the traveler actually 
leaves or arrives at its regular terminal.” 

. a 51 of Standarized Government Travel Regulations contains the 
ollowing: 
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‘“* * * no per diem will be allowed * * * for any absence not 
exceeding three hours.” 

In view of the foregoing provisions of Standarized Government Travel Regula- 
tions a question has arisen as to whether an employee of the Veterans Administra- 
tion Facility, Bronx, New York, who was required to perform official travel in a 
Government owned vehicle to the Veterans Administration Facility, Northport, 
New York for the purpose of accompanying a Veterans Administration patient, 
under a travel order providing for payment of per diem allowance at the rate of 
$6.00 per day, may be paid $1.50 per diem allowance as claimed by him for travel 
according to the following schedule: 


Left Veterans Administration Facility, Bronx, New York, 4:00 P. M. 

Left corporate limits of New York City, 4:45 P. M. 

Arrived Veterans Administration Facility, Northport, New York, 5:50 P.M. 
Left Veterans Administration Facility, Northport, New York, 6:20 P. M. 
Arrived corporate limits of New York City, 7:00 P. M. 

Arrived Veterans Administration Facility, Bronx, New York, ¥ 45 P. M. 
The time elapsed was 3 hours 45 minutes. 

Time in New York City was 1 hour 30 minutes. 

Time outside of New York City was 2 hours 15 minutes. 


Information has been received from the Facility to the effect that it is fre- 
quently necessary for chauffeurs to be sent on trips in excess of three hours dura- 
tion, in order to accompany psychotic patients to other facilities. 

It is recognized that the time consumed by an employee in travel by common 
carrier from the carrier’s regular terminal to the limits of the city in which his 
official station is located, is properly, under Paragraph 48 (b) of the travel regu- 
lations, to be included in the period of time for which per diem allowance is pay- 
able. It is also understood that the cited provision of Paragraph 46 of the travel 
regulations is intended to prohibit payment of per diem allowance for time con- 
sumed by an employee in performing official duties at his official station. How- 
ever, with regard to authorized travel of an employee in Government owned 
motor vehicle, it is not entirely clear whether the cited provision of Paragraph 46 
is to be construed as prohibiting inclusion of the time consumed in travel from the 
Facility grounds to the city limits in the computation of travel time for per diem 
allowance purposes. 

It is therefore requested that I be advised in the premises. 


The act of January 30, 1942, Public Law 424, 56 Stat. 39, 40, 
provides as follows: 


That section 3 of the Subsistence Expense Act of 1926 (44 Stat. 688), as amended 
by the Act of June 30, 1932 (47 Stat. 405), is hereby further amended to read as 
follows: 


“Sec. 3. Civilian officers and employees of the departments and establishments, 
while traveling on official business and away from their designated posts of duty, 
shall be allowed, in lieu of their actual expenses for subsistence and all fees or tips 
to porters and stewards, a per diem allowance to be prescribed by the heads of 
the departments and establishments concerned at a rate not to exceed $6 within 
the limits of the continental United States, and not to exceed an average of $7 
beyond the limits of the continental United States.” [Italics supplied.] 

Paragraph 3 of the Standardized Government Travel Regulations 
quoted in your letter—which must be applied by this office as written— 
specifically defines the term “designated posts of duty’’, appearing 
in the Subsistence Expense Act, as the “corporate limits of the city 
or town in which the officer or employee is stationed.” While it is 
the authorized practice pursuant to paragraph 48 (b) of the regula- 
tions to compute per diem in lieu of subsistence from the time an 
employee departs from and arrives at the regular terminal in a city 
or town (which is the designated post of duty of the employee) when 
transportation is by a common carrier, such as a train, boat, or bus 


which has an established “regular terminal”’, nevertheless, paragraph 
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46 of the regulations precludes paynient of any per diem in lieu of 
subsistence for any time an employee spends at his designated post 
of duty or official station when transportation is by means other 
than a common carrier, such as by a privately-owned or Government- 
owned automobile having no “regular terminal.’”’ Compare decisions 
stating the rule for payment of mileage for travel performed by pri- 
vately-owned automobile, which rule is that mileage begins at the 
corporate limits of the designated post of duty or official station. 
12 Comp. Gen. 453; 16 id. 577; 17 id. 574. 

You are advised, therefore, that when transportation is by a 
privately-owned or Government-owned automobile, the minimum of 
three hours’ absence from the designated post of duty for which a 
fractional per diem in lieu of subsistence is authorized to be paid under 
paragraph 51 of the regulations must be computed from the time of 
departure from and arrival at the corporate limits of the designated 
post of duty, and not from the time a Government-owned automobile 
leaves the office located within the corporate limits of the designated 
post of duty. Thus, in the illustration given, the employee is not 
entitled to any per diem in lieu of subsistence. 


(B-27271, B-27272, B-27654, B-28053, B-28060, B-28062, B-—28078, 
B-28098, B-28099, B-28102) 


UNIFORM AND EQUIPMENT ALLOWANCE—ARMY OFFICERS 


A period of active duty training of 3 months or less which was commenced by a 
member of the Officers’ Reserve Corps but not completed because of the 
physical unfitness of the officer is not required to be counted as one of the 
active duty training periods of 3 months or less a total of 3 of which completed 
in separate fiscal years would preclude the officer from receiving the uniform 
and equipment allowance authorized for such officers by section 2 of the act 
of March 9, 1942, upon acceptance for extended active duty. 

A person who was commissioned subsequent to September 26, 1941, in the Army 
of the United States after having previously held a commission in the Officers’ 
Reserve Corps or in the Regular Army is not entitled, upon being accepted 
for extended active duty, to the unfform and equipment allowance authorized 
by section 2 of the act of March 9, 1942, for persons originally commissioned 
on or subsequent to September 26, 1941, in the Army of the United States. 

A person who was accepted prior to September 26, 1941, tor extended active duty 
as an Officers’ Reserve Corps officer but who, subsequent to September 26, 
1941, and prior to March 9, 1942, accepted a commission in the Regular 
Army is not serving under an original commission so as to entitle him to 
the uniform and equipment allowance authorized by section 2 of the act of 
March 9, 1942, for officers originally commissioned subsequent to Sep- 
tember 26, 1941, in the Army of the United States or certain components 
thereof; nor is he entitled to the allowance authorized by said section for 
Officers’ Reserve Corps officers commissioned prior to September 26, 1941. 

A period of active duty training of 3 months or less as a member of the National 
Guard is not required to be counted by an Officers’ Reserve Corps officer 
as one of the active duty training periods of 3 months or less a total of 3 of 
which completed in separate fiscal years would preclude the officer from 
receiving the uniform and 7" ipment allowance authorized for such officers 
by section 2 of the act of March 9, 1942, upon acceptance for extended 
active duty. 
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Membership of a person in the National Guard intervening between two separate 
commissions in the Officers’ Reserve Corps does not affect his rights as an 
Officers’ Reserve Corps officer to the uniform and equipment allowances 
authorized for such officers by the act of May 14, 1940, as amended, for 
the active duty training periods ‘following their original appointment”’ 
mentioned therein, or to the uniform and equipment allowance authorized 
by section 2 of the act of March 9, 1942, for such an officer who is accepted 
for extended active duty and who has not completed his first 3 periods of 
active duty training of 3 months or less in separate fiscal years “following 
his original appointment.” 

A National Guard officer who has served on active duty since September 16, 1940, 
in his capacity as such an officer is not entitled to the uniform and equipment 
allowance authorized by section 2 of the act of March 9, 1942, for persons 
originally commissioned on or subsequent to September 26, 1941, in the 
Army of the United States, and for Officers’ Reserve Corps officers com- 
missioned prior to September 26, 1941. 

An active — training period of 3 months or less completed by an Officers’ 
Reserve Corps officer, even a such period be immediately followed by 
extended active duty, is required to be counted as one of the active duty 
training periods of 3 months or less a total of 3 of which completed in separate 
fiscal years would preclude the officer from receiving the uniform and equip- 
ment allowance authorized for such officers by section 2 of the act of March 
9, 1942, upon acceptance for extended active duty. 

A person commissioned in the Army of the United States subsequent to September 
26, 1941, who previously had held a commission in the Marine Corps Reserve 
is entitled, upon acceptance for extended active duty, to the uniform and 
equipment allowance authorized by section 2 of the act of March 9, 1942, 
for persons originally commissioned on or subsequent to September 26, 1941, 
in the Army of the United States. 

The right of an officer in the Army of the United States or in the Officers’ Reserve 
Corps to the uniform and equipment allowance authorized by the act of 
March 9, 1942, is not affected, insofar as such right depends upon whether 
or not his commission is an original one, by commissioned service in the World 
War (1917-18) in any component of the Army of the United States except 
the Regular Army. 

The right of an Officers’ Reserve Corps officer on extended active duty to the 
uniform and equipment allowance authorized for such officers by section 2 
of the act of March 9, 1942, is not affected by the fact that he performed 
one year of active duty from June 1, 1936, to May 31, 1937. 

Where an Officers’ Reserve Corps officer performed continuous active duty from 
June 13, 1934, to September 30, 1935, with the Civilian Conservation Corps, 
although under anpeaste orders for periods of 3 months or less, no period of 
such service is to be counted as an active duty training period of 3 months 
or less, a total of 3 of which completed in separate fiscal years would preclude 
the officer from receiving the uniform and equipment allowance authorized 
for such officers by section 2 of the act of March 9, 1942, upon acceptance 
for extended active duty. 

The right of an Officers’ Reserve Corps officer on extended active duty to the 
uniform and equipment allowance authorized by section 2 of the act of March 
9, 1942, is not affected by the fact that such period of extended active duty 
commenced on July 16, 1939. 

A period of active duty training of 3 months or less completed by an Officers’ 
Reserve Corps officer in the same fiscal year he had completed a prior similar 
training period is not to be counted as one of the active duty training periods 
of 3 months or less a total of 3 of which completed in separate fiscal years 
would preclude the officer from receiving the uniform and equipment allow- 
ance authorized for such officers by section 2 of the act of March 9, 1942, 
upon acceptance for extended active duty. 


Decision by Assistant Comptroller General Elliott, September, 9, 1942: 
There have been received from several Army disbursing officers 


requests for decisions as to the propriety of payment of the $150 
uniform*and equipment allowance under the act of March 9, 1942, 
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Public Law 492, to officers of the Army under various situations and 
conditions of services. 


The act of March 9, 1942, Public Law 492, 56 Stat. 148, 149, 
provides: 


That the Act of May 14, 1940 (Public, Numbered 511, Seventy-Sixth Congress), 
be, and the same is hereby, amended to read as follows: ‘That officers of the 
Officers’ Reserve Corps of the Army shall be entitled to an allowance for uniforms 
and equipment of $50 per annum upon completion, in separate fiscal years, of each 
of their first three periods of active duty training of three months or less following 
their original appointment.” 

Sec. 2. Any person originally commissioned below the grade of major, on or 
subsequent to September 26, 1941, an officer in the Army of the United States or in 
any component thereof, except the Army Nurse Corps, from any source except 
graduates of the United States Military Academy, shall be entitled to an allowance 
of $150 for uniforms and equipment, which shall be payable, in the case of an 
officer of the Regular Army, upon acceptance of such commission, and in the case 
of other officers, when they shall have been ordered to, found qualified and accepted 
for active duty in the military service of the United States for a period of more than 
three months within three — from the date of, and under their respective 
original commissions: Provided, That any officer of the Officers’ Reserve Corps 
commissioned prior to September 26, 1941, who has received any allowance under 
the provisions of the Act of May 14, 1940 (Public, Numbered 511, Seventy-sixth 
Congress), as originally approved, or who would have been entitled to receive such 
allowance if he had completed any duty prescribed in the said Act and, in either 
case, who has not completed his first three periods of active duty training of three 
months or less in separate fiscal years following his original appointment, shall be 
entitled to receive the allowance provided in this section, if he has been or shall 
be ordered to, found qualified, and accepted for active duty for a period in excess 
of three months under his commission: Provided, however, That any sum which 
shall have been paid to any officer under the provisions of section 1 of this Act 
or under the provisions of the Act of June 3, 1941 (Public, Numbered 97, Seventy- 
seventh Congress), as an allowance for uniforms and equipment shall be deducted 
from the amount payable to him under this section: And provided further, That 
payment to any officer of the allowance provided in this section shall disqualify 
such officer thereafter from receiving the allowance provided in section 1 hereof 
« es 4 of the Act of June 3, 1941 (Public, Numbered 97, Seventy-seventh 

ongress). 


Preliminary to consideration of the particular cases it is proper 
to point out that (1) the act in section 1 is limited to members of the 
Officers’ Reserve Corps; (2) that the enacting clause of section 2 relates 
only to persons originally commissioned below the grade of major 
in the Army of the United States or its components as therein provided 
subsequent to September 26, 1941, and therefore excludes all officers 
of the National Guard commissioned therein prior to that date; and 
(3) that in the first proviso in section 2 officers of the Officers’ Reserve 
Corps commissioned prior to September 26, 1941, without limitation 
as to rank or grade, if otherwise within the terms of the act, are 
included. 

This bare statement indicates the act is prima facie discriminatory 
and does not operate uniformly as to all officers of the Army of the 
United States coming to duty from civil life and now in the service 
and that as to officers not originally commissioned below the grade 
of major on or after September 26, 1941, it is more beneficial to mem- 
bers of the Officers’ Reserve Corps than to officers of other components. 
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It is understood that the proponent of the bill which became the act 
was the association composed of members of the Officers’ Reserve 
Corps. Presumably the apparent inequalities produced by the act 
were believed by the Congress to be appropriate, and this office is not 
to be understood as critical of the act; but it must be given application 
according to its terms. It will be evident, therefore, that it is not 
the decisions interpreting the act but the act itself which has given 
rise to complaints as to inequality and discrimination by many officers 
receiving no benefit under the act. 

The origin of the request, the name of the claiming officer and 
the facts upon which the claim is based will be considered individ- 
ually. 

B-27271 


Maj. I. S. Werman, F. D., U. S. Army, Springfield, Mass., presents 
a voucher in favor of First Lieutenant M. T. Mayes for $150. 

It appears that Matthew T. Mayes accepted appointment as second 
lieutenant, Cavalry, Officers’ Reserve Corps, on June 1, 1931; is 
now a first lieutenant, Cavalry-Reserve, and since his original appoint- 
ment has had the following periods of active duty: 


From June 17, 1931, to June 30, 1931. 
From July 7, 1935, to July 20, 1935. 
From June 12, 1938, to June 13, 1938. 


He states he was relieved from active duty, effective June 13, 1938, 
because of a physical disability discovered on being examined for 
active duty. 

By paragraph 127 of War Department Special Orders No. 248, 
dated October 23, 1941, this officer by direction of the President 
under authority of Public Resolution 96, approved August 27, 1940, 
54 Stat. 858, was ordered to active duty with the Ordnance Depart- 
ment, effective November 6, 1941, and presumably is still on active 
duty under the terms of these orders. 

Question 3, considered in decision B-25104, dated May 21, 1942, 
21 Comp. Gen. 1026, and the answer thereto, are as follows: 


“3. Is a Reserve officer, commissioned prior to September 26, 1941, who com- 
pleted one or two periods of active duty training of three months or less in sep- 
arate fiscal years following his original appointment and prior to May 14, 1940, 
entitled to the $150 allowance for uniforms and equipment provided : the Act 
of March 9, 1942, if he shall be or shall have been ordered to, found qualified, 
and accepted for active duty for a period in excess of three months under his 
commission prior to September 26, 1941?” 

No payment was authorized under the act of May 14, 1940, for periods of 
active duty prior to that date, but such periods, if otherwise within the act were 
required to be considered in determining the total of three periods. If therefore 
the Reserve officer has received or was entitled to receive an allowance under 
the act of May 14, 1940, as originally approved, and has not completed his first 
three periods of active duty training of three months or less, he comes within 
the provisions of the first proviso of section 2. 
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The first proviso of section 2 and the proviso which follows for deduction of 
amounts previously paid under the act of May 14, 1940, are for the purpose of 
equalization. If but for the act of March 9, 1942, the Reserve officer would have 
been entitled to benefits under the act of May 14, 1940, if he had completed any 
_ duty prescribed in that act and is otherwise within the first proviso of section 2 
of the act, he is entitled to the benefit: of its provisions. See 20 Comp. Gen. 
37, statement No. 3. Question 3 is answered yes. 

The only question presented in the submission is whether the 
active duty training for the period June 12 to June 13, 1938, consti- 
tuted a period of “active duty training of 3 months or less”’ since if 
he had completed three such periods he is not entitled to any payment 
under the act of March 9, 1942. 

In considering the periods of active duty training of 3 months or 
less under the act of May 14, 1940, 54 Stat. 212, it was held, 20 Comp. 
Gen. 37 statement No. 5 on page 38, that the period of training for 
which ordered must be completed. That is, if an officer is ordered to 
14 days of active duty training and because of physical unfitness or 
other cause is relieved from duty earlier than the end of the period 
for which ordered, no payment under the act of May 14, 1940, was 
authorized. No orders were furnished in the instant case to show the 
contemplated duration of the active duty training which was to begin 
June 12, 1938, but, if the facts are as stated the release of this reserve 
officer the next day, due to physical unfitness, did not represent a 
complete period of training duty to which ordered. The reported 
facts in this case differ from the facts in decision B-15608, dated 
March 29, 1941. 

Observe that the first proviso of section 2 is applicable to any officer 
of the Officers’ Reserve Corps who has received any allowance under 
the act of May 14, 1940, as originally approved, or who would have 
been entitled to receive such allowance if he had completed any duty 
prescribed in the said act (with limitations not here material) and 
that he— 


* * * shall be entitled to receive the allowance provided in this section if he has 

been or shall be ordered to, found —— and accepted for active duty for a 
period in excess of three months under his commission: Provided, however, That 
any sum which shall have been paid to any officer under the provisions of section 1 
of this Act * * * as an allowance for uniforms and equipment shall be de- 
ducted from the amount payable to him under this section. * * * [Italics 
supplied. ] 
It is the amount stated in section 2, $150, that is authorized to be 
paid, subject to deduction of any sum paid under section 1 of the act, 
which is interpreted as inclusive of the act of May 14, 1940, of which 
the section is an amendment. ; 

On the assumption that the reported service of this officer represents 
all of his active duty training, he has completed only two periods of 
active duty training of three months or less in separate fiscal years 
prior to May 14, 1940, and on the authority of B-25104, he is entitled 
under the first proviso of section 2 of Public Law 492 to payment of 
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$150 uniform and equipment allowance provided he has not been paid 
any sum for this purpose under the act of May 14, 1940. This 
voucher will be returned through the Chief of Finance to Lieutenant 
Colonel Werman for payment in accordance herewith, if otherwise 
correct. 

B-27272 


Col. J. L. Tunstall, F. D., U.S. Army, Fort Douglas, Utah, presents 
a voucher in favor of Captain Clarence W. Happ for $150. 

It appears that following World War service from February 26, 1918, 
to February 3, 1919, Clarenee W. Happ was originally appointed first 
lieutenant, Air-Reserve, October 7, 1919, and that he accepted ap- 
pointment on November 7, 1919. It appears further, that he per- 
formed one period of active duty training from July 7 to July 20, 1929, 
that his appointment as a first lieutenant, Air-Reserve was terminated 
May 22, 1939, and that he was appointed captain in the Army of the 
United States March 28, 1942. By paragraph 39 of War Department 
Special Orders 82, dated March 31, 1942, this officer was ordered to 
active duty effective April 14, 1942. This officer’s appointment in the 
Army of the United States March 28, 1942, was not an original com- 
mission which entitled him to the benefits of the enacting clause of 
section 2 of Public Law 492. Nor was he an officer in the Officers’ 


Reserve Corps following termination of his appointment May 22, 1939. 

On the basis of the record presented with the voucher, Captain 
Happ is not entitled to any benefits of Public Law 492. Payment 
of this voucher, which is retained in this office, is not authorized. 


B-27654 


Lt. Col. Carl Witcher, F. D., U. S. Army, Washington, D. C., 
presents a voucher in favor of First Lieutenant Edwin A. Davis, 
AGD-Reserve, for $150. 

It appears that Edwin A. Davis was originally commissioned a 
second lieutenant in the Officers’ Reserve Corps March 25, 1937, 
and performed active duty training as follows: 


From August 7, 1938, to August 20, 1938. 
From July 23, 1939, to August 5, 1939. 
From July 1, 1940, to July 5, 1940. 


By paragraph 1 of Special Orders 194, dated Headquarters First 
Military Area, August 29, 1941, and by direction of the President 
under authority of Public Resolution 96 approved August 27, 1940, 
First Lieutenant Davis was ordered to active duty effective Septem- 
ber 1, 1941, and presumably is still on active duty under these orders. 

Under paragraph 1 of Special Orders 86, dated Headquarters First 
Military Area, June 14, 1940, Lieutenant Davis was, with his con- 
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sent, ordered to active duty effective July 1, 1940, and, if not sooner 
relieved, would be relieved from duty in time to enable him to arrive 
at his home July 14, 1940, on which date he would revert to inactive 
status. Paragraph 1 of Special Orders 130, dated Headquarters 
Fort Niagara, N. Y., July 11, 1940, provided as follows: 


1. The action of the Commanding Officer, Fort Niagara, New York, of 5 July, 
1940, relieving Second Lieutenant EDWIN A. DAVIS, 0354,192, Adjutant 
General’s Department Reserve, from further active duty at this station, effec- 
tive at midnight, 5 July, 1940, because of serious illness preventing his return 
to this station from temporary absence at his home authoriged verbally by the 
senior instructor of his unit, having been approved by the commanding general, 
Second Corps Area (lst Indorsement, 201—-Davis, Edwin A. ORO, Headquarters 
Second Corps Area, 8 July, 1940, on 201—Davis, Edwin A. (Res), this head- 
quarters, 5 July, 1940, Subject ‘‘Relief from Active Duty’’) is confirmed and 
made of record, the circumstances having been such as to make impracticable 
the issuance of orders in advance. 


The period July 1 to July 5, 1940, did not represent the completion 
of a period of active duty training of 3 months or less. This officer 
thus had completed only two periods of active duty training of less 
than 3 months in separate fiscal years and is entitled to payment 
of $150. See B-27271, case of Mayes, supra. This voucher will 
be returned through the Chief of Finance to Lieutenant Colonel 
Carl Witcher for payment in the amount of $150, if otherwise correct. 


B-28058 


Lt. Col. J. C. Carter, F. D., U. S. Army, Fort Benning, Ga., pre- 
sents a voucher in favor of Capt. Vincent L. Ruwet for $150. 

The data attached to this voucher indicates that Ruwet was 
originally commissioned second lieutenant, Infantry Reserve, June 
8, 1938; appointed first lieutenant in the Army of the United States 
February 1, 1942, and appointed second lieutenant in the Regular 
Army and temporarily appointed as a first lieutenant in the Army 
of the United States effective February 21, 1942, and that he accepted 
the Regular Army appointment February 26, 1942. The active 
duty is shown as follows: 


From June 14, 1938, to June 27, 1938. 
From July 7, 1938, to June 30, 1939. 


The officer apparently has been on continuous active duty since 
August 15, 1940, under paragraph 17 of Special Orders 186, dated 
Headquarters First Corps Area, August 8, 1940, pursuant to direc- 
tion of the President. 

The act of March 9, 1942, effective from that date, provides in 
the enacting clause of section 2 for payment of the uniform and 
equipment allowance to any officer originally commissioned below 
the grade of major, on or subsequent to September 26, 1941, an 
officer in the Army of the United States, and the first proviso applies 
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to officers of the Officers’ Reserve Corps who were commissioned 
prior to September 26, 1941. On March 9, 1942, Lieutenant Ruwet 
was not an officer in the Officers’ Reserve Corps; he was a former 
officer of the Officers’ Reserve Corps, but the act is not applicable 
to them. Also, his appointment in the Regular Army was not an 
original commission as contemplated by the enacting clause of 
section 2. See the answer to question 14 of decision B-25104, dated 
May 21, 1942. Payment of this voucher, which is retained in this 
office, is not authorized. 


B-28060 


Lt. Col. Carl Witcher, F. D., U. S. Army, Washington, D. C., 
presents a voucher in favor of Capt. Marion W. Day, CE-Res., 
for $150. 

The data presented with this voucher indicates that the officer 
held a commission in the National Guard of the State of Vermont 
from December 8, 1931, to February 15, 1936, and that during that 
period he had three periods of active duty training of 3 months or less 
in separate fiscal years. It appears further that Day accepted appoint- 
ment as second lieutenantein the Officers’ Reserve Corps on December 
7, 1936; promoted to first lieutenant, Coast Artillery Corps—Reserve, 
date not shown, and that he performed active duty training as a 
member of the Officers’ Reserve Corps, as follows: 


From November 28, 1937, to December 11, 1937. 
From March 26, 1939, to April 8, 1939. 


By paragraph 24 of Special Orders 226, dated Headquarters Third 
Corps Area, September 17, 1940, the officer by direction of the Presi- 
dent was ordered to active duty effective September 19, 1940, and 
presumably is still on active duty. Neither the act of May 14, 1940, 
nor the act of March 9, 1942, was made applicable to officers of the 
National Guard except possibly National Guard officers who may 
have been, or may be, commissioned on or subsequent to September 
26, 1941 in the Army of the United States. The active duty training 
performed at the National Guard encampments during the period that 
this officer was a member of the National Guard does not constitute 
active duty training periods within contemplation of Public Law 492 
and may be excluded from the computation. On the assumption 
that the officer completed two periods of active duty training as a 
member of the Officers’ Reserve Corps, as listed above, he would be 
entitled under Public Law 492 to the payment of $150. See B-27271, 
case of Mayes, supra. The voucher will be returned through the Chief 
of Finance to Lieutenant Colonel Witcher for payment in the amount 
of $150, if otherwise correct. 
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B-28062 


Maj. M. A. Braude, F. D., U. S. Army, Madison Barracks, N. Y., 
presents a voucher in favor of Second Lieutenant Jacques M. 
L’Homme, Infantry-Reserve, for $150. 

The statement of service of Lieutenant L’Homme attached to the 
voucher is as follows: 

JACQUES MARCEL L’HOMME O-267148 

Acc. appt. 2nd Lt. Inf. Res. 11/15/29. Federally recognized 2nd Lt., Inf. 
NYNG 7/10/31. Acc. appt. 2nd Lt. Inf. (based on Federal recognition) 9/18/31 
which terminated 5/26/32. 

He again accepted appointment as 2nd Lt. Inf. Res. in the Officers’ Reserve 
Corps on 8/1/32 and is now a 2nd Lt. Inf. Res. He has had the following periods 
of active duty: 


None 
Ordered to Extended Active Duty Effective 
2/9/42. 


Section 3 of the act of June 6, 1924, 43 Stat. 470, amended section 
38 of the National Defense Act to provide that all officers appointed 
reserve officers shall be commissioned in the Army of the United 
States and that officers of the National Guard, federally recognized 
as such under the provisions of the National Defense Act, who are 
appointed reserve officers under the provisions of section 37 thereof 
shall be appointed for the period during which such recognition shall 
continue in effect and terminating at the expiration thereof, in lieu 
of the 5-year period thereinbefore prescribed, and in time of peace shal] 
be governed by such special regulations appropriate for that class of 
reserve officers as the Secretary of War may prescribe. Section 38 
was further amended by section 4 of the act of June 15, 1933, 48 Stat. 
153, 155, which provided that all persons appointed officers in the 
National Guard of the United States are reserve officers and shall be 
commissioned in the Army of the United States. Section 3 of this 
act, 48 Stat. 154, amended section 37 of the National Defense Act with 
reference to the further organization of the Officers’ Reserve Corps. 
It is not clear from the “Statement of Service” whether it was in- 
tended to imply that no active duty was performed by Lieutenant 
L’Homme from the date of his acceptance of the original appointment, 
November 15, 1929, including the period he was an officer in the New 
York National Guard, or whether it was intended to mean that no 
active duty had been performed following his appointment in the 
Officers’ Reserve Corps August 1, 1932. In any event, the active 
duty periods during the period of Federal recognition as a National 
Guard officer would not be included as periods of active duty training 
as a reserve officer under the act of May 14, 1940, or the act of March 
9,1942. While there was authority at the time for federally recognized 
National Guard officers to be appointed as reserve officers (section 2 
of the act of September 22, 1922, 42 Stat. 1033) any periods of active 
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duty as National Guard officers would not be for consideration in 
determining rights to the uniform and equipment allowance under the 
1940 or 1942 acts and such intervening status as a National Guard 
officer would not affect any rights the officer might otherwise receive 
as an officer of the Officers’ Reserve Corps. These rights to the uni- 
form and equipment allowance would continue so long as conditions 
of the statute have been met. 

Paragraph 6 of Special Orders 28, dated Headquarters Second Mili- 
tary Area, February 2, 1942, shows that by order of the President 
Second Lieutenant L’Homme, Infantry-Reserve, was ordered to active 
duty effective February 9, 1942, and presumably is still on active 
duty in pursuance thereof. 

If it be a fact that Second Lieutenant L’Homme has not completed 
three periods of active duty training of three months or less during 
the time he held a commission in the Officers’ Reserve Corps, he would 
be entitled to the benefits of the first proviso of section 2 of Public 
Law 492. See answer to question 8 of decision B-25104, and the 
decision B-15062, therein referred to as to the meaning of the term 
“during their original appointment.” This voucher will be returned 
through the Chief of Finance to Major Braude for payment in the 
amount of $150, if otherwise correct. 


B-28078 


Lieutenant Colonel Carl Witcher, F. D., U.S. Army, Washington, 
D. C., presents six vouchers, each for $150 uniform and equipment 
allowance in favor of the following named officers: 


First Lt. Frank A. Petito, Q. M. C. 

Capt. John N. Dick, C. W. S. 

Capt. Joseph M. Howorth, A. U. S. 

First Lt. Walter A. Simon, A. U. S. 

Second Lt. Kenneth Berger Heggenhaugen, A. U.S. 
Capt. George Edward McCabe, M. C. 


The vouchers will be considered in the order named. 

The records indicate that Frank A. Petito, following service as an 
enlisted man in the active and inactive National Guard of the State 
of New Jersey, was appointed second lieutenant, New Jersey National 
Guard, September 11, 1940; federally recognized September 16, 1940, 
and presumably was ordered into the active military service of the 
United States September 16, 1940, by Executive order of August 31, 
1940, pursuant to Public Resolution 96 approved August 27, 1940. 
The first proviso of section 2 of Public Law 492 is made specifically 
applicable to officers of the Officers’ Reserve Corps. On the present 
record, it appears that Lieutenant Petito is not an officer of the 
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Officers’ Reserve’ Corps commissioned prior to September 26, 1941. 
Payment of this voucher, which is retained in this office, is not 
authorized. 

It appears from the record presented that John N. Dick was com- 
missioned in the Officers’ Reserve Corps October 3, 1931, and has had 
the following periods of active duty: 


From May 14 to May 27, 1933. 

From July 31 to August 13, 1938. 
From June 9 to June 29, 1940. 

From June 30, 1940, to June 29, 1941. 


It is not shown that he is now on active duty. 

The first three periods of active duty training listed above would 
preclude the officer from receiving any part of the $150 uniform and 
equipment allowance under the first proviso of section 2 of the act of 
March 9, 1942 (see decision, B-25104, eupra), if the conditions of that 
act have been met. It is suggested that the third period was termi- 
nated in a call to extended active duty. By paragraph 97 of War 
Department Special Orders 133, dated June 6, 1940, this officer was 
ordered to active duty effective June 9, 1940, to be relieved in time to 
enable him to arrive at his home on June 29, 1940. Paragraph 43 of 
War Department Special Orders 147, dated June 22, 1940, provided: 


43. By direction of the President, Second Lieutenant JOHN NICHOLAS 
DICK (O-289881), Chemical Warfare Service Reserve, now at Washington, D. C., 
is, with his consent, ordered to active duty effective 30 June, 1940. On that date 
he will report in person to the Chief of Chemical Warfare Service, Washington, 
D. C., for duty. Lieutenant DICK will rank from 11 May, 1940. He will be 
relieved from duty in time to enable him to arrive at his home, Queens, New York, 
on 29 June, 1941, on which date he will revert to inactive status. FD 1322 
P15-0121A 1505-0 and 1. The travel directed is necessary in the military service 
FD 1322 P15—0621—0284-1378-0700-0730 A 1505-0 and 1. 

The third period of active duty training was completed and the 
officer is entitled to nothing. See decision, B-15608, dated March 
29, 1941. Payment of the voucher, which is retained in this office, 
is not authorized. 

The official statement of service attached to the voucher in favor of 
Joseph M. Howorth is to the effect that he was appointed a second 
lieutenant, United States Marine Corps Reserve, September 27, 1926, 
accepted October 12, 1926, and that he resigned March 22, 1929. 
He was appointed Captain in the Army of the United States October 
15, 1941, accepted the same day, and is now on active duty under 
paragraph 116, War Department Special Orders 243, dated October 
17, 1941. The appointment of October 15, 1941, was an original 
commission in the Army of the United States in contemplation of the 
enacting clause of section 2 of the act of March 9, 1942, and, if other- 
wise correct, the officer is entitled to payment of the $150 uniform and 
equipment allowance, having apparently been ordered to, found 
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qualified and accepted for active duty in the military service for a 
period of more than three months. This voucher will be returned 
through the Chief of Finance to Lieutenant Colonel Witcher for 
payment to the extent it is otherwise correct. 

It appears from the papers attached to the voucher in favor of 
Walter A. Simon that he was commissioned in the Regular Army 
June 9, 1928; that he resigned April 1, 1930; temporarily appointed 
first lieutenant in the Army of the United States March 18, 1942, 
and by paragraph 36 of War Department Special Orders 74, dated 
March 23, 1942, was ordered to active duty effective April 6, 1942. 
The appointment as first lieutenant in the Army of the United States 
March 18, 1942, although subsequent to September 26, 1941, was not 
an original commission as required by the enacting clause of section 
2 of the act of March 9, 1942, and the officer is not entitled to payment 
of the uniform and equipment allowance therein referred to. See 
answer to question 14 of B-25104, supra. Payment of this voucher 
which is retained in this office, is not authorized. 

The record of service attached to the voucher in favor of Kenneth 
Berger Heggenhaugen indicates that he accepted appointment as 
first lieutenant, Infantry, in the Officers’ Reserve Corps June 15, 
1931, which appointment terminated November 6, 1935, “due to 
National Guard enlisted status”; again accepted appointment as 
second lieutenant in the Officers’ Reserve Corps December 14, 1935, 
which appointment terminated on December 5, 1940; accepted 
appointment as second lieutenant in the Army of the United States 
on May 7, 1942, and has been on active duty since May 17, 1942, 
pursuant to paragraph 20 of War Department Special Orders 115, 
dated May 3, 1942. The appointment of May 7, 1942, was not an 
original commission in contemplation of the enacting clause of section 
2 of the act of March 9, 1942, and since he was not an officer in the 
Officers’ Reserve Corps on March 9, 1942, the officer is not entitled 
to the benefits of the act. See answer to question 14 of B-25104, 
supra. Payment of this voucher, which is retained in this office, is 
not authorized. 

The official statement of service attached to the voucher in favor 
of George Edward McCabe shows that he accepted appointment as 
first lieutenant in the Medical Corps Reserve, September 24, 1936; 
reappointed first lieutenant, Medical Corps Reserve, September 12, 
1941; commission terminated September 30, 1941; appointed captain, 
Medical Corps, Army of the United States, May 4, 1942, and was 
ordered to active duty effective May 18, 1942, in accordance with 
paragraph 20 of War Department Special Orders 116, dated May 4, 
1942. Payment of this voucher, which is retained in this office, is 
not authorized, as the last appointment was not an original appoint- 
ment in the Army. 
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B-28098 
Lt. Colonel E. W. Gude, F. D., U. S. Army, Camp Polk, La., 


presents four vouchers stated for $150 each in favor of the following 
named officers: 


Capt. William L. Shaffer, AC-Res. 
Maj. James L. Salmon, MC-Res. 
Maj. Samuel B. Frank, Med-Res. 
Capt. Jack A. Boulger, Inf-Res. 


The statement of service attached to the voucher of Captain 
Shaffer indicates that he served in the Army as a conmissioned 
officer during the period January 20, 1918, to January 6, 1919; ac- 
cepted appointment as first lieutenant, Air Corps Reserve, March 
27,1919, which terminated March 17, 1924; again accepted appoint- 
ment as first lieutenant, Air Corps of the Officers’ Reserve Corps, 
on September 25, 1926, and is now a captain, Air-Reserve. It is 
reported that he completed two active duty training periods from 
July 24 to August 6, 1927, and July 1 to July 14, 1928, and since 
May 4, 1942, has been in the active military service under Special 
Orders 106, dated Headquarters Eighth Corps Area, April 20, 1942. 

The act of March 9, 1942, is addressed to the peace time training of 
the Army; and so far as it relates to “original” commissions does not 
include commissioned service during the World War (1917-1918r 
in any component of the Army of the United States except the Regula) 
Army. Where the service during that war was only as an emergency 
officer, that service or the commission under which it was rendered 
is not within the act. While, of course, it was a first appointment in 
the Army and therefore an “original’’ commission in the Army, it was 
not a service or a “commission” that could have continued except 
during that war and is not within the reason or purpose of the act 
of March 9, 1942. Since Captain Shaffer is shown as having com- 
pleted only two periods of active duty training of three months or 
less, he is entitled to $150 uniform and equipment allowance. The 
voucher in his favor will be returned through the Chief of Finance to 
Lieutenant Colonel Gude for payment in that amount, if otherwise 
correct. 

It appears from the papers attached to the voucher in favor of 
James L. Salmon that he was commissioned as a second hieutenant (it 
is so stated) in the Officers’ Reserve Corps May 23, 1928; completed 
one period of active duty training of three months or less during the 
fiscal year 1930; performed one year of active duty from June 1, 1936, 
to May 31, 1937, and entered upon active duty as a captain, Medical 
Reserve, effective March 26, 1941, in accordance with paragraph 5 of 
Special Orders 44, dated Headquarters Kentucky Military Area, 
March 11, 1941, under authority of Public Resolution 96, approved 
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August 27, 1940. Having performed less than three periods of active 
duty training of three months or less, this officer is entitled to $150 
uniform and equipment allowance. The voucher will be returned 
through the Chief of Finance to Lieutenant Colonel Gude for pay- 
ment in the amount of $150, if otherwise correct. 

The statement of service of Samuel B. Frank indicates that he was 
originally commissioned in the Officers’ Reserve Corps May 31, 1933, 
and had the following periods of active duty: 

June 13-30/34 

July 1/34—Sept. 18/34 
Sept. 18—-Oct. 22/34 

Oct. 23-Dec. 27/34 

Dec. 28-Jan. 30/35 

Jan. 31/34 [5?]-June 30/35 
July 1/35-Sept. 30/35 

By paragraph 56, War Department Special Orders 79, dated April 
5, 1941, Captain Frank was ordered to active duty effective April 
28, 1941. It appears from the record of service quoted above that 
this officer performed active service with the Civilian Conservation 
Corps continuously from June 13, 1934, to September 30, 1935, under 
autnority of War Department Civilian Conservation Corps Regula- 
tions promulgated pursuant to section 1 of the act of March 31, 1933, 
48 Stat. 22. Although the service is shown in broken periods, it is 
apparent that collectively it was continuous service with the Civilian 
Conservation Corps and no part of such service may reasonably be 
considered as active duty training periods of three months or less as 
contemplated by the first proviso of section 2 of Public Law 492. It 
is concluded, therefore, that Captain Frank has not performed any 
of the three periods of active duty training of three months or less, 
in separate fiscal- years, and that payment of the voucher, which is 
returned through the Chief of Finance to Lieutenant Colonel Gude, 
is authorized, if otherwise correct. 

According to the record attached to the voucher in favor of Jack A. 
Boulger he was originally commissioned in the Officers’ Reserve Corps 
June 6, 1939; had active duty training for the period June 17 to June 
30, 1939, and has been on active duty continuously since July 16, 
1939. The voucher in his favor will be returned through the Chief of 
Finance to Lieutenant Colonel Gude for payment in the amount of 
$150, if otherwise correct. See the Mayes case, B-27271, supra. 


B-28099 


Maj. E. J. Kleckner, F. D., U. S. Army, Camp Joseph T. Robin- 
son, Ark., presents a voucher for $150 in favor of Captain William L. 
Godfrey, Quartermaster Corps-Reserve. 

The statement of service attached, to the voucher indicates that 
William L. Godfrey accepted appointment as second lieutenant in 
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the Officers’ Reserve Corps September 13, 1932, and has had the 
following active duty: 


From April 12 to April 25, 1937. 
From February 4 to April 5, 1940. 
From June 2 to June 29, 1940. 
From June 19, 1941, to date. 


It is to be noted that two of the periods of active duty training 
were in the same fiscal year and the second of such periods, namely, 
June 2 to June 29, 1940, would not entitle the officer to a $50 pay- 
ment under the act of May 14, 1940. See 20 Comp. Gen. 37. This 
active duty training period from June 2 to June 29, 1940, is not one 
of the three periods of active duty training in separate fiscal years 
within the meaning of the first proviso of section 2 of Public Law 492. 
See answer to question 4 of decision B-25104, supra. The officer 
thus had completed only two periods of active duty training within 
contemplation of section 2 of Public Law 492 and is entitled to $150. 
See the Mayes case, supra. This voucher will be returned through 
the Chief of Finance to Major Kleckner for payment in the amount 
of $150, if otherwise correct. 

B-28102 


Capt. D. L. Chamberlin, F. D., U. S. Army, Fort Lewis, Wash., 


presents a voucher for $150 in favor of Major Edward S. Nelson, Jr., 
IGD-Reserve. 

The papers attached to this voucher indicate that Edward S. 
Nelson was originally commissioned as second lieutenant in the 
Officers’ Reserve Corps, June 28, 1928, and has had active duty 
since that time as follows: 


From July 5, 1928, to August 8, 1928. 

From August 4, 1932, to August 6, 1932. 

From February 17, 1935, to March 2, 1935. 
From May 10, 1935, to May 9, 1936 (C. C. C.). 
From August 10, 1940, to August 23, 1940. 
From April 18, 1941, to date. 


There is also attached to the voucher a certificate from the officer 
to the effect that upon reporting for active duty August 4, 1932, he 
was examined and found to be physically disqualified for active duty 
at that time and as a result was ordered to return home by August 6, 
1932, without having commenced any of the active duty training’ 
which was originally intended to begin August 4, 1932. The orders, 
et cetera, connected with that period of training duty were not fur- 
nished but, excluding the period of August 4 to August 6, 1932, it 
is still shown that this officer has completed his first three periods of 
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active duty training of three months or less in separate fiscal years 
following his original appointment. See the case of John N. Dick 
under B-28078, supra. Payment of this voucher, which is retained 
in this office, is not authorized. 


(B-28373) 


PAY—LONGEVITY—‘‘FLIGHT OFFICERS”’ 


The longevity pay of flight officers in the Army should be computed upon the 
basis provided for warrant officers by the act of June 16, 1942, and not 
upon the basis provided for warrant officers by the prior, less liberal, act of 
August 21, 1941, even though the statute creating the title of “flight officer” 
in the Army states that the longevity pay of flight officers shall be as pro- 
vided for warrant officers by the said act of August 21, 1941, it being clear 
that the Congress intended that the longevity pay of the two classes of 
officers should be computed on the same basis. 


Assistant Comptroller General Elliott to the Secretary of War, September 10, 
1942: 


There has been considered your letter of August 20, 1942, as follows: 


Reference is made to Section 1, Act of July 8, 1942 (Public Law 658, 77th 
Congress), which reads as follows: 

‘That there is hereby created for the Army Air Forces the title of ‘flight officer.” 
A flight officer shall have the rank, pay, and allowances, provided for a warrant 
officer, junior grade, and shall take rank as of the date of appointment. Flight 
officers shall be entitled to the benefits of all existing laws or regulations covering 
retirement, pensions, and disability as are applicable to members of the Army of 
the United States when called or ordered into the active military service of the 
United States under existing statutory authorizations and shall be entitled to 
longevity pay as provided for warrant officers in section 1 of the Act of August 21, 
1941 (Public Law 230, Seventy-seventh Congress). Flight officers (warrant offi- 
cers, junior grade) appointed “under this authority shall not be limited by the 
restriction as to numbers established by section 3 of the Act of August 21, 1941 
(Public Law 230, Seventy-seventh Congress).”’ 

Section 1, Act of August 21, 1941 (55 Stat. 651), reads in part as follows: 

* and all warrant officers shall receiv e, a8 & permanent addition to 
tate pay, an increase of 5 per centum of their base pay for each four years of 
active service now counted for pay purposes, not to exceed 25 per centum.” 

Section 8, Act of June 16, 1942 (56 Stat. 369), which prescribes the rates of 
pay and allowances of warrant officers, reads in part as follows: 

* * Every person paid under the provisions of this section shall receive 
an increase of 5 per centum of the base pay of his period for each three years of 
service, not exceeding thirty years. * 

In view of the apparent conflict acs the acts cited, with respect to the 
basis on which longevity pay will be computed for flight officers, your decision 
is requested as to which law governs in the computation of longevity pay of 
flight officers. 


It will be noted the act of July 8, 1942, 56 Stat. 649, creates the 
title “flight officer’, and provides that such officers shall have the 
rank, pay, and allowances provided for warrant officers, junior grade, 
and, further, that they shall be entitled to longevity pay as provided 
for warrant officers in section 1 of the act of August 21, 1941, 55 Stat. 
651. This latter section reads in part as follows: 


* * * and all warrant officers shall receive, as a permanent addition to their 
pay, an increase of 5 per centum of their base pay for each four years of active 
service now counted for pay purposes, not to exceed 25 per centum. 
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The above-quoted provision is a restatement, without any material 
change, of the basis provided for longevity pay for warrant officers 
by the act of June 10, 1922, 42 Stat. 625. 

The Flight Officer Act was introduced in both Houses of Congress 
on May 25, 1942. Subsequent to its introduction and prior to its 
enactment there was passed the act of June 16, 1942, 56 Stat. 359, 
362, Public Law 607, 77th Congress. Section 8 of this act, covering 
pay and allowances of warrant officers, provides, in part, as follows: 

Every person paid under the provision of this section shall receive an increase 
of 5 per centum of the base pay of his period for each three years of service, not 
exceeding thirty years. * * * 

The obvious intent of the Flight Officer Act was to put such officers 
on a parity as to pay and allowances with warrant officers, junior 
grade, and this it does in plain language in the second sentence of 
section 1 of the act. The provision in the act relating to longevity 
pay is unnecessary and was, when drafted, a mere reiteration of the 
then effective basis for such pay. The fact that the longevity pro- 
vision was not deleted from the act, then in process of enactment, 
upon passage of the act of June 16, 1942, is not sufficient indication 
of an intent to deprive flight officers of the more liberal longevity pay 
to which they would otherwise be entitled under the latter act, par- 
ticularly in view of the report of the Committee on Military Affairs 
of the House of Representatives, dated July 1, 1942, two weeks sub- 


sequent to the act of June 16, 1942, that the Flight Officer Act would 
“create the title of flight officer in the Army Air Forces with the rank, 
pay (including longevity pay), and allowances of a warrant officer, 
junior grade.” 

Accordingly, you are advised that longevity pay of flight officers in 
the Army Air Forces should be computed under the act of June 16, 
1942. 


(B-28554) 


OFFICERS AND EMPLOYEES ACTING AS UNITED STATES WITNESSES— 
“ APPROPRIATION AVAILABLE FOR TRAVELING EXPENSES; TRAVEL 
ORDER NECESSITY 


Under the provision in the appropriation “Fees of Witnesses, Department of 
Justice, 1943,” that the traveling expenses of employees of the United States 
who perform official travel in order to appear as witnesses on behalf of the 
United States in any case involving the activity in connection with which 
they are employed shall be payable from the appropriation otherwise 
available for their travel expenses, the traveling expenses of employees of 
the Post Office Department who perform such travel are chargeable to the 
same appropriation that would be available were the travel performed for 
other official purposes. 

Where Government employees are subpoenaed as witnesses in connection with 
their official duties, travel orders should be issued so that the applicable 
appropriation from which their traveling expenses are to be paid may be 
designated and in order to fix the rates of 9 diem and of mileage if travel 
is authorized by privately owned automobile. 
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Comptroller General Warren to the Postmaster General, September 10, 1942: 


I have your letter of August 31, 1942, as follows: 


Reference is made to Circular No. 3698 issued by the Department of Justice, 
which reads as follows: 
DEPARTMENT OF JUSTICE, 
Washington, D. C., June 18, 1942. 


CrrcuLar No. 3698 


To all United States Attorneys and Marshals: 


Re: Witness fees, traveling expenses, etc., of Government employees. 

The Appropriation Act of ‘Fees of Witnesses, Department of Justice, 1943” 
is amended to provide as follows: 

‘“* %* * that whenever an employee of the United States performs travel 
in order to appear as a witness on behalf of the United States in any case involving 
the activity in connection with which such = is employed, his travel expenses 
in connection therewith shall be payable from the appropriation otherwise 
available for the travel expense of such employee.” 

Effective July 1, 1942, no Government employee who serves as a witness for 
the United States will be paid from our witness appropriation unless he appears 
in a case which does not involve the activity in connection with which such person 
is employed. The only exception therefrom is that persons employed without 
compensation, particularly those engaged in the administration of the Selective 
Service System, are in all cases entitled to the witness fees of $1.50 for each day’s 
attendance and travel regardless of the nature of their testimony. 

As for traveling expenses and subsistence, persons employed without com- 
pensation should be treated in the same manner as salaried officers and employees 
of the United States. 

T. D. Quinn, 
Administrative Assistant to the Attorney General. 


On the basis of the instructions in the above quoted circular the United States 
Marshals have refused to reimburse postal employees for travel and subsistence 
when subpoenaed to appear as witnesses on behalf of the United States. The 
Department of Justice contends that under this change in legislation the activity 
involved in the case should bear the expense of travel and subsistence. 

The Post Office Department is unaware of any appropriation under its control 
from which payment can be made for travel expense and subsistence for postal 
employees subpoenaed by the United States Government. It is requested that 
you inform this Department which of its appropriations can be used for this 
purpose, if any. 

In the event of an affirmative decision covering this matter it is requested that 
you advise whether subpoena issued by the court is sufficient authority for pay- 
ment of the expense accounts or will it be necessary to supplement this document 
by a travel order. 

A copy of subpoena referred to is attached for your information. 

In view of the fact that there are several accounts outstanding it is requested 
that a decision be rendered as early as possible. 


The language quoted from the appropriation “‘Fees of Witnesses, 
Department of Justice, 1943,”’ 56 Stat. 486, makes no change in the 
general rule. In 5 Comp. Gen. 677, 678, it is stated: 


The established rule is that the appropriation ‘‘Fees of Witnesses, U. S. Courts” 
is not chargeable with expenses of Government employees who appear as witnesses 
in United States courts where it is the official duty of the officer, employee, or 
agent, who is called upon as a witness in a case before a commissioner, or grand 
jury, or in court, to investigate and find out the facts upon which the case is 
predicated, where he appears in such case in his official capacity to give evidence of 
the fact so acquired, and when there is an appropriation under the control of the 
bureau or department where such witness is regularly employed applicable to the 
payment of expenses. See 15 Comp. Dec. 298; 16 Comp. Dec. 412. * * * 


See, also, 18 Comp. Gen. 26; 19 id. 201. Some exceptions to the 
general rule heretofore have been made by statute, one exception 
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in particular being that relating to employees of the Secret Service 
Division of the Treasury Department. The annual appropriations 
for that service have provided for a number of years “‘that no part of 
the amount herein appropriated shall be used in defraying the expenses 
of any person subpoenaed by the United States courts to attend any 
trial before a United States court or preliminary examination before 
any United States Commissioner which expenses shall be paid from the 
appropriation for ‘Fees of Witnesses, Department of Justice.’” See 
the act of May 13, 1941, 55 Stat. 224, and prior annual appropriation 
acts for the Treasury Department. However, this provision has been 
eliminated from the appropriation for the Secret Service Division for 
the fiscal year 1943, act approved March 10, 1942, Public Law 495, 56 
Stat. 150. It appears from the hearings before the subcommittee of 
the House Committee on Appropriations upon the Department of 
Justice appropriation bill for 1943 that it was for the purpose of elimi- 
nating this and similar exceptions that the Department of Justice 
requested the insertion of the language quoted in your submission. 

With respect to the question as to what appropriations of your 
Department may be used for travel expenses of employees subpoenaed 
as witnesses, your attention is invited to the proviso in the appro- 
priation for your Department for 1943, act approved March 10, 1942, 
Public Law 495 as follows: 


* * * That the actual and necessary expenses of officials and employees of 
the Post Office Department and Postal Service, when traveling on official business, 
may continue to be paid from the appropriations for the service in connection with 
which the travel is performed, and appropriations for the fiscal year 1943 of the 
character heretofore used for such purposes shall be available therefor: * * 

Accordingly, the travel expenses of employees of your Department 
subpoenaed as witnesses in connection with the work upon which 
they are engaged will be payable from the same appropriation that 
would be available if their official travel were performed for other 
purposes under said appropriation. 

Travel orders should be issued to employees so subpoenaed so 
that the applicable appropriation may be designated and in order 
to fix the rates of per diem in lieu of subsistence and of mileage if 
the travel is authorized by privately owned automobile. See, in 
this connection, 11 Comp. Gen. 142. 


(B-28595) 


TRANSPORTATION—HOUSEHOLD EFFECTS—TRANSFERS TO FILL 
VACANCIES OF INDEFINITE DURATION 


Where an employee is transferred from one official station to another within the 
same department or agency to fill a vacancy pending the return of another 
employee from the military service or from service in another Federal agency 
to which transferred for national defense work pursuant to Executive er 
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No. 8973, he is regarded as having been ‘‘transferred from one official station 
to another for permanent duty” within the meaning of the act of October 
10, 1940, and the President’s regulations thereunder, with respect to pay- 
ment of the expenses of transporting the household effects of an employee 
upon change of official station. 


Comptroller General Warren to the Chairman, Interstate Commerce Commis- 
sion, September 10, 1942: 


I have your letter of August 31, 1942, as follows: 


The Commission is faced with the necessity of transferring employees from 
one official station to another to fill vacancies caused by the induction of certain 
personnel into the military service, and to fill vacancies resulting from transfers 
of employees to other departments having higher priority rating. 

The Act of October 10, 1940, Public No. 839, 76th Congress, provides for 
uniformity of allowances for the transportation of household goods of civilian 
officers and employees when transferred from one official station to another for 
permanent duty. 

The “Selective Training and Service Act of 1940,”’ Public 783, 76th Congress, 
Sec. 8(a) provides that persons entering military service and leaving a position— 
“if such person was in the employ of the United States Government, * * ¥*, 
such person shall be restored to such position or to a position of like seniority, 
status, and pay.” 

Executive Order No. 8973 of December 12, 1941, entitled ‘‘Transfer of Em- 
ployees Possessing Qualifications for National-Defense Work” provides in part— 

“Any person, except one holding a temporary position, transferred under this 
order whose services are subsequently terminated without prejudice shall be 
entitled to reemployment benefits as stated below provided that he is still qualified 
to perform the duties of his position and that he makes application for reinstate- 
ment within forty days after the termination of his services or forty days after 
the present national emergency shall have ceased to exist: 

1. He shall be reinstated within thirty days of his application in the same 
department or agency, and approximately the same locality, in his former position 
or in a position of like seniority, status, and pay, provided that such a position 
then exists.” 

The question presented is whether or not the Act of October 10, 1940 and 
Executive Order No. 8588, or any subsequent act or executive order, authorizes 
the transportation, at Government expense, of household goods of Government 
employees when transferred from one official station to another to fill a vacancy 
of an employee that has been inducted into the military service with reemploy- 
ment rights in accordance with the ‘Selective Training and Service Act, 1940’; 
or, that has been transferred from a lower priority government department or 
agency to one with higher priority, with reemployment rights in accordance 
with Executive Order No. 8973. 


Your formal ruling on this question is respectfully requested. 

The words, ‘‘when transferred from one official station to another 
for permanent duty’’, as used in both the title and body of the act of 
October 10, 1940, 54 Stat. 1105—as well as in the President’s regula- 
tions thereunder, Executive Order No. 8588, dated November 7, 
1940—appear to relate to a change in the permanent duty station of 
the employee and not to the tenure of the appointment of the em- 
ployee. Thus, if other conditions of the statute and regulations be 
met, household goods are authorized to be transported at the expense 
of the Government when the official station or headquarters of an em- 
ployee is transferred from one place to another—as distinguished from 
official travel to another place on temporary duty away from the 
official station or headquarters of an employee—regardless of the ten- 
ure of the appointment of the employee. In that connection, see the 
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decision of September 12, 1939, 19 Comp. Gen. 347, 351, wherein it 
was stated: 

* * * The fixing of the tenure of an appointment, either temporary or 
permanent, is not synonymous with the fixing of a temporary or permanent duty 
station for the pa rpose of ee an employee traveling expenses under 
the Subsistence Expense Act and the Standardized Government Travel Regula- 
tions. An employee serving either under a temporary or permanent appoint- 
ment may have both a permanent and a temporary duty station. * 


Compare 18 Comp. Gen. 423, and the decision of July 2, 1942, 
B-26782, 22 Comp. Gen. 1. 

Accordingly when an employee is appointed and transferred to 
another official station to fill a vacancy pending the return of another 
employee from the military service or from service in another Federal 
agency to which transferred pursuant to Executive Order 8973, he 
is to be regarded as having been “transferred from one official station 
to another for permanent duty” within the meaning of the act of 
October 10, 1940, and the President’s regulations thereunder. 

The question presented is answered in the affirmative. 


(B-28268) 


OFFICERS AND EMPLOYEES—NEGLIGENCE—GOVERNMENT 
LIABILITY 


The Government itself is not responsible for the wrongs, negligence or omissions 
of duty of its officers or agents, and, therefore, in the absence of specific 
statutory provision to the contrary, appropriated funds of the Civil Service 
Commission may not be used to pay the statutory fees for the issuance of 
new naturalization certificates in lieu of certain naturalization certificates, 
filed with the Commission by civil service applicants, which were destroyed 
through the negligence of Government employees. 


Comptroller General Warren to the President, United States Civil Service Com- 
mission, September 11, 1942: 


I have your letter of August 17, 1942, as follows: 


In December 1940 and January 1941, a considerable number of applications 
for civil service examinations were destroyed, before being processed, by mem- 
bers of the Building and Maintenance cleaning force, on duty in the Com- 
mission’s main building at 8th and F Streets NW. 

Among the material lost at that time were approximately twenty naturaliza- 
tion certificates, which were forwarded by applicants by registered mail to es- 
tablish their claims to United States citizenship, and for which the applicants 
have return receipts. The Commission desires, of course, to be of all possible 
assistance to these applicants, and in these cases we have requested them to fill 
out and return to this office applications for new penne pemnee in lieu 
of those lost, Form N-565, a copy of which is inclosed. We now have received 
a Form N-565 from each applicant involved, and wish to submit such forms 
to the Commissioner of the Immigration and Naturalization Service in order 
that new certificates may be issued by his agency direct to the applicants. 

The charge for each new certificate in lieu of one lost is one dollar ($1.00), and 
advice is eater as to whether appropriated funds available to the United 
States Civil Service Commission are properly chargeable with such an expenditure. 


An examination of the terms of the legislation appropriating funds 
for the necessary expenses of the Civil Service Commission fails 
to disclose any provision expressly authorizing an expenditure of the 
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type to which you refer. Moreover, although it is apparent that the 
naturalization certificates received by your Commission from the 
civil service applicants here involved were destroyed as the result 
of the negligence of an employee or employees of the Government, 
it is a well established principle, as was stated by the Supreme Court 
of the United States in the case of Robertson v. Sichel, 127 U.S. 507, 
515, that— 


The government itself is not responsible for the misfeasances or wrongs, or 

negligences, or omissions of duty of the subordinate officers or agents employed 
in the public service; for it does not undertake to guarantee to any person the 
fidelity of any of its officers or agents whom it employs; since that would involve 
it, in all its operations, in endless embarrassments, and difficulties, and losses, 
which would be subversive of the public interests. 
And, in the absence of anything to indicate a contrary intent, the 
conclusion is required that the Congress, in appropriating the funds 
which are available to the Civil Service Commission, contemplated 
that such funds would not be expended in derogation of the above- 
stated principle. Hence, under the circumstances, it must be held 
that the appropriated funds available to the Civil Service Commission 
properly may not be used to pay the statutory fee required in con- 
nection with the issuance of new naturalization certificates. Ac- 
cordingly, the question presented is answered in the negative. 

It is noted, however, that the last paragraph of section 341 of the 
Nationality Act of 1940 (54 Stat. 1161) provides as follows: 


(e) The Commissioner or a Deputy Commissioner is authorized to make and issue, 
without fee, certifications of any part of the naturalization records of any court, 
or of any certificate of naturalization or citizenship, for use in complying with any 
statute, State or Federal, or in any judicial proceeding. No such certification 
shall be made by any clerk of court except upon order of the court. 

If the certificates of naturalization in the cases to which you refer 
are required by your Commission in the performance of its functions 
as authorized and required by law, with respect to pending applications 
of the persons concerned, the issuance of new certificates may be for 
consideration by the Naturalization Service under this subsection 
without requiring the payment of fees. 


(B-28271) 


CONTRACTS — COAL— DEDUCTIONS FOR INFERIOR DELIVERIES 
RESULTING IN BITUMINOUS COAL CODE, ETC., VIOLATIONS 













There is no authority of law for a contracting officer or other administrative official 
of the Government to refuse to give effect to a contract provision which 
authorizes a deduction from the contract price of coal if the coal furnished is 
shown upon analysis to contain an ash content in excess of that specified in 
the contract, even though such deduction will result in a net price below the 
minimum price established under the Bituminous Coal Code, or will result 
in the violation by the contractor of some rule or regulation issued by the 
Bituminous Coal Division. 
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Comptroller General Warren to the Secretary of the Interior, September 14, 1942: 


I have your letter of August 18, 1942, as follows: 


On August 15, 1941, W. W. Harrison, Acting Purchasing Officer for the Depart- 
ment of the Interior, entered into contract I-1—ind-24311 with the West Kentucky 
Coal Company, the original of which is on file in Spey Office, for a quantity of coal 
for the Indian Field Service. Standard Form 43 of the contract provided amon 
other things, that if the coal delivered was subject to analytic tests, and ae 
tests showed an excessive ash content in the coal, the Government has the 


t to: 

“Retain the coal, in which event a reduction in price shall be computed by 
multiplying the value of the coal (as determined by the contract price if it is 
purchased for delivery at destination, or otherwise as determined by the contract 

rice plus freight charges by common carrier to destination) by the difference 

tween the oe of ash by analysis and the percentage of ash as specified 
by the contractor. The resultant product computed to the nearest cent, shall 
then be deducted from the contract price.” 

Item 19 herein involved covers a quantity of coal size 1%’’ x 2’’ nut, at $1.44 
per ton f. o. b. cars at mine. Form B, made a part of the contract, guaranteed 
that the coal to be delivered under this item would not exceed 9.5% in ash content. 
An analysis of the 148.85 tons delivered on Order 681 for the period October 30 to 
November 8, 1941, reported by the Bureau of Mines, shows that the percentage 
of ash was 11.5%, or 2% in excess of the guarantee. Accordingly, the Super- 
intendent of the and Fox Sanatorium was instructed to investigate the regu- 
larity of the method of sampling, and if satisfied as to its regularity to call on the 
contractor for a refund of $13.40, arrived at as follows: 


Ash content by analysis 
Ash content guaranteed under contract____--.-_--- 
Ash content difference 


Contract rate f. o. b. Sturges, Ky 
Net freight Toledo, Iowa 


Delivery cost per ton 


Delivery cost per ton $4.64 x 2.0%=.09 per ton. 
148.85 tons x .09= $13.40 total penalty. 


The contractor on being apprised of the penalty by a copy of Purchasing Office 
letter addressed to the Superintendent, voiced his objection to the payment of 
the penalty on the premise that to do so would be in violation of Article 18 of the 
Bituminous Coal Act. The matter was referred to Mr. Harvey L. Wells, Mgr. of 
District No. 9 of the Bituminous Coal Division at Ashland, Ky., by the contractor 
who was informed by Mr. Wells, copy of letter attached, that a “mere deficiency 
in the analytical properties of coal is not sufficient basis on which to make an 
allowance for substandard preparation or quality’. The matter was referred to 
the Acting Director of the Bituminous Coal Division for his opinion. The Acting 
Director in his reply, original memorandum attached, indicates his concurrence 
with the opinion expressed by Mr. Wells. 

This Department regards contracts for the purchase of coal as being subject to 
the rules and regulations promulgated pursuant to the Bituminous Coal Act. 
Accordingly, the provision of Standard Form No. 43, of the contract referred to 
above, would appear to be governed by the Division’s ruling. Will you kindly 
advise this Department of your opinion with respect to this matter? 

Please return the papers submitted when they have served their purpose. 


The copy of the letter of January 27, 1942, from the Manager, 


District No. 9, Bituminous Coal Division, to the contractor, is as 
follows: 


We have oe letter of January 19th, with reference to a refund claimed b 


the Indian Field Service of the Department of Interior, due to excessive as 
contained in the coal. 
It appears from your letter that this coal was sold on a contract containing a 
aranteed analysis and a penalty clause, although this term does not appear in 
abstract of the contract which you filed with this office. If this coal was sold 
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under a contract containing a penalty clause, Rule 6, Section VIII of the Market- 
ing Rules and Regulations would prohibit making an allowance which would 
permit the sale of the coal at an aggregate contract price below the applicable 
minimum price. 

With reference to Section X of the Marketing Rules and Regulations, a mere 
deficiency in the Analytical properties of coal is not sufficient basis on which to 
—_ = allowance for substandard preparation or quality. Your file is returned 

erewith. 


The memorandum of April 23, 1942, from the Acting Director, 
Bituminous Coal Division, to the Acting Purchasing Officer, reads: 


In your memorandum dated April 3, 1942, reference 12311-FER-1942, En- 
closure 2875377, you state that your office entered into a penalty contract with the 
West Kentucky Coal Company, Arlington, Kentucky, for the purchase of bitu- 
minous coal for the Indian Field Service. You state that the contractor was 
aware at the time of bidding that he would be penalized for any coal delivered 
which was more than 2% in excess of the ash content specified in the contract and 

ou further state that a penalty of $13.40 has been assessed against the West 

entucky Coal Company for the delivery of inferior coal under the above- 
mentioned contract. You inquire whether it would be proper for the contractor 
to make a refund of this amount pursuant to Section X of the Marketing Rules and 
Regulations established by the Bituminous Coal Division and you enclose a copy 
of a letter from Mr. Harvey L. Wells dated January 27, 1942, addressed to the 
West Kentucky Coal Company advising that company that a mere deficiency in 
the analytical qualities of coal is not in itseif a sufficient basis upon which a pro- 
ducer may be permitted to make allowance for substandard preparation and 
quality pursuant to Section X. 

It is my opinion that the statement contained in Mr. Wells’ letter is correct. 
Allowances may be granted pursuant to Section X only where the coal is sub- 
standard in preparation and quality as compared to the coal normally produced 
from the mine; this is true regardless of whether the coal was sold pursuant to a 

nalty contract. Therefore, in the situation outlined in your memorandum 
Bection X may not be used by the producer, West Kentucky Coal Company, to 
justify penalties which bring the aggregate contract price below the applicable 
minimum price, unless West Kentucky Coal Company can show that the coal 
involved was substandard in preparation and quality as compared to the grade 
and size of the coal regularly produced from the mine. 


The reference in your letter of August 18, to the objection by the 
contractor to payment of the penalty on the ground that to do so 
would constityte a “violation of Article 18 of the Bituminous Coal 
Act’’ is not understood, and it is assumed that the contractor objected 
for the reason stated in the letter of January 27, 1942, supra, from 
the Manager, District No. 9, Bituminous Coal Division; that is, on 
the ground that payment of the excessive ash content penalty will 
constitute a violation by the contractor of section VIII, Rule 6, of 
the Marketing Rules and Regulations of the Bituminous Coal Division, 
which provides as follows: 


Ru e 6. From and after the effective date of these Marketing Rules and Regula- 
tions, no Code Member, his Sales Agent or a Distributor shall enter into or perform 
any agreement made upon a penalty or a premium and penalty basis which will 
permit the sale of coal at an aggregate contract price below the applicable mini- 
mum price or prices established by the Division for the coal sold and delivered 
upon such agreement subsequent to said effective date. 


Section X of the Marketing Rules and Regulations, referred to in 
the memorandum of April 23, supra, from the Acting Director, 
Bituminous Coal Division provides, in pertinent part, as follows: 


Where any claim of allowance or counterclaim is requested by a buyer for any 
delivery of “oal claimed to be substandard in preparation or quality, or where it 
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is claimed by the buyer that due to an error on the pent of the shipper the buyer 
has incurred additional expense in accepting the shipment, the Code Member, 
his Sales Agent or a Distributor may, within a reasonable time after delivery of 
the coal, make settlement and agree with the buyer upon an amount reasonably 
to be deducted for such inferior coal or on account of such error and may accept 
payment therefor at less than the applicable minimum price: * * 


It appears that under the terms of the contract here involved both 
your department and the contractor definitely intended to make 
provision for the deduction of a penalty from the contract price in 
the event coal was furnished thereunder and used by the Government 
which was shown upon analysis to have an ash content in excess of 
that specified in the contract. Moreover, such provision was not 
subject to any qualification or condition that it would be inoperative 
if the deduction of the penalty resulted in a violation by the contractor 
of some provision of the Bituminous Coal Code or the regulations 
issued thereunder. In this connection, the invitation for bids 
stipulated expressly that— 

Standard Form No. 43 (Standard Government Purchase Conditions for Coal) 

is a part of this bid. * * 
And paragraph 16 thereof, quoted in part in your letter of August 18, 
provided that in the event coal was delivered which upon test showed 
an excessive ash content of 2% or more over that specified by the 
contractor in its bid, the Government would have the right to retain 
the coal subject to the deduction from the contract price, as a penalty, 
of an amount computed in accordance with the method outlined 
therein. Also, paragraph 2 of “General Conditions Applicable to all 
Bituminous Coal Contracts’, which was made a part of the instant 
contract provided that samples of coal would be assembled, prepared, 
and forwarded immediately to the Bureau of Mines for analysis and 
tests at no cost to the contractor. 

Therefore, the question presented by your letter is, in substance, 
whether a Government contractor may be required to pay a penalty 
which is proper for assessment in accordance with the plain terms of 
its contract, because coal furnished thereunder has an excess ash con- 
tent over that specified, when the payment of such penalty will result 
in the net price of the coal being below the minimum price established 
under the Bituminous Coal Code, or will result in the violation by 
the contractor of some rule or regulation issued by the Bituminous 
Coal Division. 

It was held in decision published in 19 Comp. Gen. 453 that con- 
tracting officers of the Government are not required or authorized to 
reject bids for the furnishing of bituminous coal to the Government on 
the ground that the prices quoted therein are below the minimum 
prices established pursuant to the Bituminous Coal Act of Apr. 26, 
1937, 50 Stat. 72. However, in my decision of November 13, 1940, 
B-12894, 20 Comp. Gen 259, the Administrator of Veterans’ Affairs 
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was advised that no objection would be made to a paragraph in an 
invitation for bids designed for the protection of those bidders who 
wish to comply in all respects with the Bituminous Coal Act of 1937, 
provided that such invitation contained, also, suitable provisions 
authorizing the submission of bids on an alternative basis so that the 
right of the Government to obtain coal from a bidder on other terms 
would not be foreclosed. With respect to the provisions of para- 
graph 16, Standard Government Purchasing Conditions (Coal), 
Standard Form No. 43, pertaining to the analysis, sampling and 
payment for coal furnished, including the right of the Government to 
make a deduction from the contract price in the event coal contained 
excess ash, the Administrator of Veterans’ Affairs was advised in the 
latter decision that if a bidder wished to submit a quotation not 
subject to such provisions because of restrictions in the Bituminous 
Coal Act, no reason was apparent why it might not do so or why the 
advertisement should not be so prepared as to provide for the receipt 
and consideration of such bids so long as those restrictions are retained 
in the advertisement for application to other bidders who might not 
object thereto. 

Therefore, while the contractor here involved could have sub- 
mitted a bid on the condition that the prices quoted for the coal 
would not be subject to a deduction because of excessive ash content 
if such deduction resulted in a violation of the Bituminous Coal Code 
or the rules and regulations issued thereunder, it appears, as is stated 
above, that the contractor’s bid was not made subject to such qualifi- 
cation but that the contractor definitely agreed, without any excep- 
tion, that the deduction because of excess ash could be made from its 
contract price. In view thereof, and since there is no authority of 
law for a contracting officer or other administrative official of the 
Government to refuse to give effect to a contract provision merely 
because the enforcement thereof will result in the violation by the 
contractor of the Bituminous Coal Code or the rules and regulations 
issued thereunder (19 Comp. Gen. 453), you are advised that there is 
no authority of law for the waiver of the penalty. deduction in this 
case. 

Accordingly, the sum of $13.40 should be collected by your Depart- 
ment from the contractor either directly or by deduction from amounts 
which otherwise may be due to it either under the instant or other 
contracts. 

The papers are returned herewith. 
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(B-28231) _ 


TRANSFERRED SAINT ELIZABETHS HOSPITAL PATIENTS—TRANS- 
” - FERS OF PERSONAL AND PENSION FUNDS 


Aihonah Executive Order No. 9079, authorizing the transfer of insane persons 
from St. Elizabeths Hospital to the Public Health Service Hospitals at 
Lexington, Kentucky, and Fort Worth, Texas, contains no specific direction 
to transfer the personal and pensions funds to the credit of such transferred 
patients, such authority is implied by the power to order the transfer of the 
pare themselves, provided that in cases where a committee or guardian 
as control of the funds of a patient, proper acquittance or rclease be obtained 
in respect of the transfer of such funds. 


Comptroller General Warren to the Federal Security Administrator, September 
15, 1942: 


I have your letter of August 17, 1942, as follows: 


By Executive Order No. 9079, dated February 26, 1942, the Federal Security 
Administrator is authorized to admit, to the extent that he may deem desirable, 
insane persons (except those from the District of Columbia) to the Public Health 
Service Hospitals at Lexington, Kentucky, and Fort Worth, Texas, for care and 
treatment, upon the same terms and conditions as such persons may be entitled 
to admission to Saint Elizabeths Hospital, and also to transfer persons of the 
same class for the same purpose from Saint Elizabeths Hospital to the said Public 


Health Service Hospitals. Under authority of this order and the stress of the 


present situation 400 patients have already had to be transferred from Saint 
Klizabeths Hospital to the Public Health Service Hospital at Fort Worth, Texas. 
In the case of certain of these patients there remain on the books of Saint Eliza- 
beths Hospital certain balances of both personal and pension funds to their credit. 
It is desired to transfer these funds to the Medical Officer in Charge of thePublic 
Health Service Hospital at Fort Worth, but it is not clear from either the Executive 
Order or the statutes relating to the respective institutions or from your previous 
decisions with regard to the transfer of funds of patients from Saint Elizabeths 
Hospital whether this may properly befdone. 

The Executive Order contains no provision pertaining to this subject other than 
as above stated, and in view of the fact that the Act of January 19, 1929 (45 Stat. 
1089, 21 U. 8.’ C. 221-237) which authorized the establishment of the Public 
Health Service Hospitals in question, contains no provision with regard to the 
funds of patients in those hospitals, it may be that it could not appropriately have 
done so. You have rendered a number of decisions (see 5 C. C. 890, 17 C. G 
120, 20 C. G. 403) with regard to the handling of such funds where patients are 
transferred to Veterans’ facilities, but your conclusions therein appear to have 
been grounded to such a large extent upon the provisions of the statutes and 
regulations pertaining to veterans and Veterans’ facilities that we are not entirely 
sure whether they can be accepted as precedents in cases involving transfers to 
other hospitals. 

Accordingly, this Agency would appreciate advice from your office as to the 
proper procedure for transferring funds of the patients above referred to. 


Section 4839, Revised Statutes, as amended, and as it appears in 
24 U.S. C. 165, provides, in pertinent part, as follows: 


* * * The superintendent * * * shall, subject to the approval of the 
board of visitors, appoint a responsible disbursing agent for the institution, who 
shall give a bond satisfactory to the Federal Security Administrator * * 
The said disbursing agent, under the direction of the s < 9 geet shall ae 


the custody of and pay out all moneys appropriated by Congress jor Saint 
Elizabeths Hospital, or otherwise received for the purposes of the hospital, and 
all moneys received by the superintendent in behalf of the hospital or its patients 
and keep an accurate account or accounts thereof. The said disbursing agent 
shall deposit in the Treasury of the United States, under the direction of the super- 
intendent, all funds which may be intrusted to the latter by or for the use of 
patients, which shall be kept in a separate account; and the said disbursing agent is 
authorized to draw therefrom, under the direction of the said superintendent, 
from time to time, under such regulations as the Federal Security Administrator 


540712™—43——-17 





228 DECISIONS OF THE COMPTROLLER GENERAL 


may sachedibes for the use of such patients, but not to exceed for any one patient 
the amount intrusted to the superintendent on account of such patient. * 


This office has held that upon the transfer of an incompetent veteran 
from Saint Elizabeths Hospital to a Veterans’ Administration Facility, 
both the pension and personal funds of the veteran may be transferred 
with him. 17 Comp. Gen. 120; 20 id. 403. However, these decisions, 
are based—as suggested by you—upon the particular laws and regula- 
tions applicable to veterans. Thus, in the decision 20 Comp. Gen. 
403, 406 it was stated: 


In view of the broad powers vested by law in the Administrator of Veterans’ 
Affairs with respect to the domiciliary care of veterans, the managers of the 
Veterans’ Administration facilities being charged with the responsibility for the 
care and custody of funds received from the Government and other sources, it may 
well be said that the transfer of personal funds, as well as “pension” funds, to the 
credit of a veteran committed to St. Elizabeths Hospital and who is later trans- 
ferred to a Veterans’ Administration facility, is consistent and compatible with 
existing law applicable to St. Elizabeths Hospital, namely, that part of section 1 
of the act of February 2, 1909, 35 Stat. 593, providing— 

“* * * That in the case of any pensioner transferred to the hospital from 
the National Home for Disabled Volunteer Soldiers [now a part of the Veterans’ 
Administration], any pension money to his credit at said home at the time of his 
said transfer shall be transferred with him to said hospital and placed to his 
credit therein, to be expended as hereinbefore provided, and in case of his return 
from said hospital to the home any balance to his credit at said hospital shall in 
like manner be transferred to said home, | to be expended in accordance with the 
rules established in regard thereto. * 


However, the following language appearing in decision of June 20, 


1924, A-2080, would appear pertinent in your present inquiry: 


If the moneys belong to a class of patients as to which the law has directed no 

cific application of their moneys while patients of the hospital, it would appear 
t at upon a transfer of the patient to another hospital or institution the moneys of 
the patient should follow the patient and be transferred to the other hospital or 
institution, it being understood that other property of the patient than money 
would be so transferred. In this connection the authority or order which directs 
the transfer of the patient may have some bearing. If there be such an order given 
by competent authority it should include a direction as to the disposition of the 
moneys or property of the patient, there being included a consent to such dis- 
position of the moneys by those so related or connected with the patient as may 
properly give such consent; or by those whose consent is ordinarily required to be 
obtained in other matters concerning the welfare of the patient; observing also, 
that if there be a committee of the person or property of the patient, that the 
acquittance of such committee for the delivery of the moneys or other property 
of the patient be obtained. 


Following the reasoning of that decision it may be concluded that 
although Executive Order No. 9079 contains no specific direction to 
transfer the personal effects of the patients—including personal and 
pension funds to their credit—such authority is implied by the 
power to order the transfer of the patients themselves, provided, 
that in such cases where a committee or guardian has control of the 
funds of a patient proper acquittance or release will be obtained in 
respect of such transfer. 

Your letter suggests that these funds be transferred to the Medical 
Officer in charge of the Public Health Service Hospital at Fort Worth. 
It has been informally ascertained that the actual handling of funds 
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of patients at that institution is under the jurisdiction of an agent 
cashier who is a bonded official. Under such circumstances, it may 
be preferable to have the funds in question transferred direct to the 
agent cashier of the institution at Fort Worth rather than to the 
Medical Officer in charge. 


(B-28464) 


OFFICERS AND EMPLOYEES—PAYMENT FOR CIVILIAN LEAVE 
DURING MILITARY SERVICE 


Regardless of when an application for payment for accrued annual leave, con- 
currently with military service, is filed by or adminstratively approved 
for an employee under the act of August 1, 1941, as amended, the period 
over which the leave must be computed begins with the day following the 
last day of active civilian service. 

Where a pone employee, after entering the military service but prior to the 
time he applied for payment for his accrued annual leave pursuant to the 
act of August 1, 1941, as amended, had been promoted on the departmental 
rolls to a higher rate of compensation to which he became entitled by opera- 
tion of law, and the leave period—which must be counted as beginning with 
the day following the last day of active civilian service—had expired before 
the compensation increase became effective, compensation for the leave is 
payable at the same rate the employee was receiving when he entered the 
military service. 

A civilian employee on active military duty who elected to be paid, and was 
paid, pursuant to the act of August 1, 1941, as amended, for his accrued 
annual leave concurrently with military service has exhausted his right 
of election under the statute either to receive payment for the leave or to 
have it remain to his credit until his return from military service, and, 
therefore, he may not refund the amount paid in order to have the leave 
remain to his credit at a higher rate of compensation to which promoted 
= the departmental rolls by operation of law after entrance on military 

uty. . 


Comptroller General Warren to the Postmaster General, September 15, 1942: 


There was received a letter dated August 4, 1942 (file Ry P C-T), 
from the Second Assistant Postmaster General, as follows: 


It is desired that you consider further your decision of June 3, file P-RMS, 
about the payment for annual leave to Alan Bryen, a railway postal clerk. 

Mr. Bryen entered the service as a substitute clerk May 6, 1939, and on Febru- 
ary 1, 1941, he was appointed regular at $2,000 per annum. On February 10, 
1941, he was inducted into military service. His statutory right to promotion 
to $2,150 accrued April 1, 1941, and an order was issued promoting him with 
that date. 

The law authorizing payment for accrued annual leave, Public Law 202, 55 
Stat. 616, was not enacted until August 1, 1941. Therefore, Mr. Bryen could 
not claim payment for his accumulated annual leave until August 1, 1941, and 
before that date his statutory promotion to $2,150 had become effective. 

It has been held that an employee entering military service is entitled to the 
benefit of a statutory promotion effective within a period of annual leave granted 
pursuant to the act of August 1, 1941. Here Mr. Bryen’s statutory promotion 
was made before his right to the leave accrued, and it is respectfully urged that 
he is entitled to the benefit of the promotion. 

On April 1, 1942, he was advanced automatically to grade 4, $2,300, and should 
he elect to refund the pay allowed for his leave at $2,150 he, on his return to duty, 
could claim the pay at the rate of $2,300. If it is decided to allow the leave at 
$2,000, Mr. Bryen should be informed so that he may elect whether to refund 
the whole amount received by him in order to preserve the leave credit for use 
after his return to duty, at the higher rate of $2,300. 
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In connection with the postmaster’s accounts the Postmaster 
General certified to this office that Alan Bryen was appointed a regular 
railway postal clerk at $2,000 per annum, effective February 1, 1941, 
was promoted to $2,150 per annum, effective April 1, 1941, and 
to $2,300 per annum, effective April 1, 1942. In his account 
for the quarter ended December 31, 1941, the Postmaster at 
Cleveland, Ohio, claimed credit for $41.50, for payment to Mr. 
Bryen for 6% days compensation at the rate of $2,150 per annum 
computed over a period from October 16 to 31, 1941, and indicated 
that the payment was under the act of August 1, 1941, Public Law 
202, 55 Stat. 616, for accrued annual leave of absence standing to the 
credit of the clerk at the time of his induction into the military service 
on February 10, 1941. In the audit of the Postmaster’s accounts he 
was allowed credit for $38.63 which was the proper amount for 6% 
days leave in a 28-day month at the rate of $2,000 per annum, that 
being the salary rate received by the employee on February 10, 1941, 
when he entered the military service, and said rate continuing during 
the entire period of the leave—there having been no change in rate 
until April 1, 1941, a date occurring after the leave had expired. 
Accordingly, there was charged against the postmaster the amount 
of $2.90. 

In letter dated March 19, 1942, the superintendent of the railway 
mail service at Cleveland, Ohio, stated— 


Referring to your item relative to Alan Bryen, you are informed that this clerk 
was transferred from the 6th Division to the 9th Division effective July 1, 1941 
and his salary at that time was at Grade 3, $2,150 per annum. His application 
for annual leave was received and payment made on the payroll for the second 
half of October and our Chief Clerk at Detroit evidently assumed that the annual 
leave was to be granted at Grade 3. Department Circular Letter No. 4607 dated 
9-25-41 relative to military service, paragraph 4 reads as follows: 

“The leave may be taken when desired on or after August 1, 1941 and will 
cover duty time or work days the same as would be the case if the employee were 
actually absent taking annual leave during the period.” 

In view of the paragraph referred to, please advise if this office should com- 
municate with this clerk who entered military service on Feb. 10, 1941 and 
endeavor.to make a collection of the debit, namely $2.90. 


In decision of September 25, 1941, 21 Comp. Gen. 258, it was held 
as follows (quoting from syllabus) : 


The period immediately following the last day of active service in a civilian 
position is the period for which payment may be made to employees for annual 
leave, concurrently with active military or naval service, pursuant to the act of 
August 1, 1941, and the fiscal year salary appropriation chargeable with the 
payment is the one which would have been available had the leave been granted 
in advance for such period, the charge to be apportioned if the leave falls in 
two fiscal years. 


Regardless of the time when an application for annual leave is filed 
by, or administratively approved for, an employee in the military 
service pursuant to the provisions of the act of August 1, 1941, and 
as now amended by the act of April 7, 1942, Public Law 517, 56 Stat. 
200, the period over which the leave must be computed begins with 
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the day following the last day of active service in his civilian position, 
even though—as in this case—the employee has been promoted on 
the rolls of the department by operation of law after expiration of 
the leave period and prior to the time he applied for and was granted 
his leave. See 20 Comp. Gen. 789. Accordingly, if such action has 
not already been taken, Departmental Circular Letter 4607, dated 
September 25, 1941, quoted by the superintendent of the railway mail 
service at Cleveland in his letter of March 19, 1942, supra, should be 
clarified to accord with the above-stated rule. 

You are advised, therefore, that as the employee’s rate of compen- 
sation remained at $2,000 per annum during the entire period over 
which the leave should have been computed (compare 21 Comp. Gen. 
310; id. 742; id. 1007), the audit action in this case was correct and 
is hereby sustained. 

Referring to the concluding paragraph of the letter of the Second 
Assistant Postmaster General, the employee having elected to be paid 
for his accrued annual leave and having been paid, his rights under 
the act of August 1, 1941, as amended by the act of April 7, 1942, 
have been exhausted, and there would be no right of election to refund 
the amount paid to him in order to have the leave remain to his 
credit at a higher rate of compensation until he returns from military 
services. 


(B-28780) 


TRAVELING EXPENSES—CONSULTANTS EMPLOYED ON “‘WHEN 
ACTUALLY EMPLOYED”’ BASIS 


The mere designation of an officer or employee, employed either for full or part 
time work, as a consultant and paying him only “when actually employed” 
does not relieve him of the general requirement to bear the cost of transpor- 
tation from his home or place of residence to his regular post of duty. 

When no official station or designated post of duty of a consultant employed on 
the basis of ‘‘when actually employed” can be administratively fixed or deter- 
mined in advance, the consultant may be paid his traveling expenses, includ- 
ing a per diem in lieu of subsistence, in accordance with the Subsistence 
Expense Act and the Standardized Government Travel Regulations while 
traveling on official business away from his home or residence, but his home 
or residence is not to be regarded nor designated as his official station. 

Where a consultant employed on the basis of ‘‘when actually employed”’ is directed 
the same day he is appointed to report for duty to a place other than that 
administratively designated as his official station—at which station it is not 
intended that he perform any duty—the place to which he reports and uses 
as a base of operations is in fact his first duty station to which he is required 
to bear the expense of travel and at which place he is not entitled to per diem 
in lieu of subsistence as in a travel status. 

Where a consultant employed on the basis of ‘‘when actually employed”’ works 
intermittently several days per week at the same post of duty and reports to 
that place and returns to his residence each week, such place of regular duty 
is to be regarded as his official station, even though the place of his residence 
has been designated as his official station, and he is not entitled to traveling 
expenses from and to his residence. 
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Comptroller General Warren to O. H. Nielson, War Production Board, Septem- 
er 16, 1942: 


I have your letter of September 8, 1942, as follows: 


In order for the War Production Board to carry out certain duties and func- 
tions vital to the war effort, it has become necessary to engage the services of 
experienced and specialized individuals of private industry to serve the Board 
in advisory capacities. The services rendered by many of these consultants 
are continuous in nature while others serve intermittently working three or four 
days per week or for just specific periods of time, namely one day. These con- 
sultants are compensated on a per diem WAE basis. 

The Audit Section of the Board has for consideration a number of travel 
reimbursement vouchers which indicate that the official headquarters of these 
consultants are designated as their places of residence. In addition, the vouchers 
indicate that on the day of the employee’s appointment, he is instructed to pro- 
ceed at Government expense to another point of duty where he remains indefinitely 
or for periods of short duration, claiming per diem and using this point as a 
base of operation. On weekends these consultants return to their residences 
which are designated as their official headquarters. 

I am cognizant of the decision of the Comptroller General A-33731, Volume 10, 
Page 14, which reads in part. 

“Tt is the well-established rule that the actual post of duty of an employee for 
the purpose of allowance of travel expenses and subsistence when absent there- 
from is required to be fixed with relation to the duties to be performed and that 
the actual facts and circumstances as to the post of duty and not the arbitrary 
designation of the official headquarters governs the right to the payment of 
traveling expenses.” 

It has been held by the Comptroller General in Volume 10, Page 471 that: 

“* * * the authority to determine and designate the post of duty of an 
officer or employee of the Government includes only the authority to fix the 
place at which the employee should actually establish official headquarters, and 
from which he should in fact operate, which, ordinarily, is the place where the 
employee would be required to spend most of his time. The designation of any 
other place, for the purpose of giving the employee a subsistence allowance for 
the greater portion, or all, of his time, is not within the authority vested in the 
head of a department or other administrative official charged with the duty of 
designating posts of duty of Government employees, and does not entitle an 
employee to per diem when absent therefrom, and performing duty at another 
place, which latter place is in fact his post of duty.” 

It has also consistently been held by the Comptroller General that: 

“In the absence of specific statutory authority or contract provision to the 
contrary, an employee upon appointment to the Government must bear the 
expenses of reporting to the place to which his duty is to be performed. (5 C. G. 
271; id. 941; id. 987; 6 id. 377; id. 537; 7 id. 203; 13 id. 390; 14 id. 564).” 

I am also cognizant of a ruling by the Comptroller General in a letter dated 
April 6, 1933, A-47819 to the Secretary of the Interior concerning payment of 
expenses of consultants employed on a WAE basis. In that ruling your office 
stated: 

“The services involved in Mr. Henny’s appointment are not for performance 
in any fixed place and the appointment appears to have contemplated travel at 
government expenses between his home and the various places where his services 
might be required. Under the circumstances he will be considered as actually 
employed and entitled to salary per diem as well as per diem in lieu of subsistence 
when necessarily absent from his place of residence for purpose of consultation 
on reclamation projects including necessary travel time and intervening Saturday 
afternoons, Sundays, and holidays.” 

In view of the facts related above and since it is impossible to obtain the serv- 
ices of these consultants without paying the actual transportation expenses and 
also per diem, it is the contemplation of the Board to allow expenses between 
his home and the various places where his services might be required at Govern- 
ment expense in accordance with the ruling to the Secretary of the Interior, 
however, I would appreciate your prompt decision with respect to the following 
questions: 

Question (1). Is it permissible to designate an employee’s official station as 
his residence when it can not be determined the actual place a major portion of 
his work will be performed? 
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Question (2). Where an employee is appointed with his official station desig- 
nated at one point and instructed to report the same day to another point for an 
indefinite duration and where he thereafter uses his temporary post of duty as 
a base of operations traveling from and returning thereto, may he be reimbursed 
traveling expenses in reporting to the latter place and per diem in lieu of sub 
sistence enroute and while at his temporary post of duty notwithstanding the 
fact that he has never performed any duties at his designated headquarters? 

Question (3). Where a consultant employed on a per diem WAE basis works 
intermittently several days per week, may he be reimbursed traveling expenses 
and per diem enroute for reporting each week to his post of duty and return to 
his residence, which has been designated his official headquarters, at the com- 
pletion of his assignment. 

Question (4). Where a.consultant employed on a per diem WAE basis is specif- 
ically instructed to report to a place other than his official headquarters, may 
he be reimbursed traveling expenses and per diem enroute for reporting to a 
apaeine point and return to his residence at the completion of his assignment if 
the assignment is only for a specific purpose and of a duration of two or three 
days, or less? 

An early decision in the matter will be greatly appreciated. 


In 21 Comp. Gen. 1128, it was held as follows (quoting from the 
syllabus): 


Under section 3 of the act of December 29, 1941, granting to certifying officers 
the right to obtain decisions by the Comptroller General, a certifying officer is 
entitled to a decision only on a question of law involved in payment on a specific 
voucher presented to him for certification. 


No vouchers were submitted with your letter but it is understood 
from the statements made in the second paragraph of your letter 
that there are vouchers now before you for certification involving all 
of the questions presented, and, to avoid delay, the questions pre- 
sented will be answered on that basis in this instance without requiring 
said vouchers. 

The First Supplemental National Defense Appropriation Act, 1943, 
approved July 25, 1942, Public Law 678, 56 Stat. 707, contains, 
among others, the following items: 


OFFICE FOR EMERGENCY MANAGEMENT 


Par. 1. For all necessary expenses of the constituent agencies of the Office 
for Emergency Management in paragraphs 2 to 12, inclusive, in performing 
their respective functions and activities, without regard to section 3709, Revised 
Statutes (except as otherwise specified herein), including (in addition to the 
objects specified respectively under eath head) personal services in the District 
of Columbia and elsewhere; * * * traveling expenses, including expenses 
of attendance at meetings of organizations concerned with the work of the agency 
from whose appropriation such expenses are paid, and actual transportation and 
other necessary expenses, and not to exceed $10 (unless otherwise specified) per 
diem in lieu of subsistence, of persons serving while away from their permanent 
homes or regular places of business in an advisory capacity to or employed by 
any of such agencies without other compensation from the United States, or at 
$1 per annum, as follows: 

* * x * ok * < 


Par. 11. War Production Board: For the War Production Board, $68,546,300, 
including not to exceed $50,000 for the employment of aliens; not to exceed 
$50,000 for the temporary employment of expert witnesses, by contract or other- 
wise, without regard to the civil-service or classification laws; and not to exceed 
$500,000 for scientific research on materials, material substitutes, and other sub- 
jects related to the functions of the Board, without regard to section 3648, Revised 

tatutes: Provided, That funds available for expenses of the War Production 
Board for the fiscal years 1942 and 1943 may be used for the rental, maintenance, 
and operation of one airplane. 
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It is stated in your letter that the consultants referred to are com- 
pensated on the basis of “when actually employed” and this is under- 
stood to mean that they are paid for each day they are employed a 
per diem compensation of «0 of the annual salary as fixed by the 
classification act, as amended, for full-time services in the same 
capacity. See 11 Comp. Gen. 211; id. 217, id. 260, id. 362, 17 id. 303, 
21 id. 569. Hence, as the consultants receive “other compensation 
from the United States”, they do not fall with the class of persons 
who are entitled under the terms of paragraph 1 of the above-quoted 
appropriation act to actual transportation and not to exceed $10 per 
diem in lieu of subsistence while serving away from their permanent 
homes or places of business in an advisory capacity. 

It must be held, generally, that a consultant who is employed and 
paid either full time or part time on the basis of “when actually 
employed”’ is in no different status from any other full-time or part- 
time officer or employee of the Government insofar as concerns his 
being required to bear the expense of reporting to his first duty station 
and of reporting for duty from his residence to a regularly established 
official station or designated post of duty. That is to say, there is no 
authority, simply by designating an officer or employee as a “con- 
sultant” and paying him only ‘‘when actually employed”, to relieve 
him of the requirement to bear the cost of travel necessarily involved 
in reporting from his home to post of duty. 15 Comp. Gen. 342; 
19 id. 836. Such action would be tantamount to increasing the salary 
of the employee beyond that fixed by law. 13 Comp. Gen. 390; 
cf. 19 id. 71. Compare decisions of this office involving officers and 
employees who serve the Government without compensation 24 Comp. 
Dec. 617; 21 Comp. Gen. 377; id. 886; decision of August 8, 1942, 
B-27674, 22 Comp. Gen. 129; decision of September 4, 1942, B—28301. 

In the decision of April 6, 1933, A-47819, to the Secretary of the 
Interior, a portion of which is quoted in your letter, this office recog- 
nized that where no regular official station or designated post of duty 
had been administratively fixed or could have been administratively 
fixed in advance, the consultant was entitled to be paid transportation 
and a per diem in lieu of subsistence while away from his home traveling 
on official business. Under the rule stated in that decision, this office is 
not required to object to the payment of otherwise authorized travel 
expenses, including a per diem in lieu of subsistence as fixed in the 
travel order, in accordance with the Subsistence Expense Act and the 
Standardized Government Travel Regulations, for travel performed by 
a consultant employed and paid on the basis of “when actually em- 
ployed” while traveling on official business away from his home or 
residence in those cases ‘when it cannot be determined the actual 
place a major portion of his work will be performed’ (quoting from 
question (1)). However, it is to be clearly understood that said rule 
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is applicable only when no official station or designated post of duty 
of the consultant may be fixed or determined in advance, and in such 
cases the home or residence of the consultant is not to be regarded nor 
designated as his official station. 16 Comp. Gen. 47. Question (1) 
is answered accordingly. 

From the facts stated in question (2) it would appear that it is not 
intended that the employee (understood to be a consultant) is to 
perform any duty at the first place (home or other place) administra- 
tively designated as his official station, but rather that the other place 
to which the employee is directed to report for duty the same day he is 
appointed and from which latter place he operated, is in fact his first 
duty station, as to which station he is required to bear the expense of 
travel and at which place he would not be entitled to per diem in 
lieu of subsistence as in a travel status. See paragraph 46 of the 
Standardized Government Travel Regulations. Also, see decision of 
December 10, 1939, 19 Comp. Gen. 347, wherein it was held (quoting 
from the syllabus): 


An administrative office may not by a designation contrary to the actual facts 
fix the permanent duty station of an employee at one place for the purpose of 
paying him a per diem in lieu of subsistence as on temporary duty in a travel 
status at another place. 

On the basis of facts presented, question (2) is answered in the negative. 

If the consultant referred to in question (3) works regularly, even 
though intermittently, for several days each week at the same place, 
the place where hé regularly performs his duty is to be regarded as 
his official station and the conditions stated in the answer to question 
(1) to justify reimbursement of traveling expenses while away from 
his residence are not present. The “post of duty” and “official 
station” of an officer and employee are one and the same thing. See 
paragraph 3 of the Standardized Government Travel Regulations. 
On the basis of the facts presented, question (3) is answered in the 
negative. 

It is believed the answer to question (4) will be found, generally, 
in the answers to the preceding questions. If the consultant is 
properly entitled to traveling expenses while traveling away from his 
residence under the rules above stated, the question would be for 
answering in the affirmative. If some place other than his residence 
has been administratively designated, or should have been adminis- 
tratively designated as the official station of the consultant—it being 
improper in any case to designate the home of a consultant at which 
no work is performed as his official station—he would be entitled 
to authorized traveling expenses while traveling on temporary duty 
for a specific purpose away from his official station but not for all 
time while away from his residence. 
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(B-27564) 


PAY AND ALLOWANCES OF NAVY PERSONNEL AS AFFECTED BY 
SAVING, ETC., PROVISIONS OF PAY READJUSTMENT ACT OF 1942 


A permanent commissioned warrant officer of the Navy promoted from the grade 
of warrant officer, with less than 3 years’ commissioned service and over 
21 years’ total service, serving in the temporary grade of lieutenant (jg), 
under the act of July 24, 1941, is entitled to the pay, computed under sec- 
tion 8 of the Pay Readjustment Act of 1942, of a warrant officer with over 
21 years’ total service, and the allowances of the second pay period pro- 
vided for commissioned warrant officers with less than 3 years’ service. 

A permanent warrant officer who, on June 1, 1942, was being paid the greater 
pay and allowances applicable to the temporary grade of first lieutenant 
in which he was temporarily serving under the act of July 24, 1941, is en- 
titled under the saving provisions of section 7 (a) of that act to receive on 
and after June 1, 1942, the greater pay and allowances, computed under sec- 
tion 8 of the Pay Readjustment Act of 1942, applicable to his permanent 
grade of warrant officer. 

A commissioned warrant officer of the Navy with less than 3 years’ commissioned 
service and over 27 years’ total service who, on June 1, 1942, was bein 
paid the saved pay of a warrant officer and the allowances of the oe 
pay period, is entitled, under the provisions of section 8 of the Pay Read- 
justment Act of 1942, to receive on and after June 1, 1942, the pay, including 
longevity increase, of a warrant officer with over 27 years’ service and the 
allowances of the second pay iperiod prescribed by said section 8 for com- 
missioned warrant officers with his commissioned service. 

Warrant officers of the Navy, Marine Corps and Coast Guard may count 
all service, both active and inactive, and commissioned warrant officers may 
count all commissioned service, both active and inactive, in the former 
Naval Reserve Force created by the act of August 29, 1916, in computing 
longevity increases in pay as provided in section 8 of the Pay Readjust- 
ment Act of 1942, for each 3 years of service. 

Only active commissioned service in the Navy, Marine Corps and Coast Guard, 

and the reserve components thereof, may be counted’ by a commissioned 
warrant officer of any of those services in determining whether he has com- 
pleted the 10 or 20 years of commissioned service with creditable record 
on the active list to entitle him to the pay of the third or fourth period, 
as the case may be, under section 8 of the Pay Readjustment Act of 1942. 

Enlisted men of the Navy, Marine Corps, and Coast Guard may count inactive 
service in the former Naval Reserve Force and the former Marine Corps 
Reserve Force created by the act of August 29, 1916, in computing longevity 
increases in pay as provided by section 9 of the Pay Readjustment Act of 
1942 for each 3 years of service. 

A Navy enlisted man whose pay prior to June 1, 1942, plus the $10 per month 
additional pay after 12 months’ service provided by section 8 of the act 
of August 18, 1941, was greater than his pay when computed under the 
Pay Readjustment Act of 1942, is entitled, under the saving provisions of 
section 19 of the 1942 act, to continue to receive his former pay including the 
$10 per month additional, so long as his grade or rating is not changed, until 
the pay computed under the 1942 act equals or exceeds such former pay, 
notwithstanding the repeal of said section 8 by the 1942 act. 

The general saving clause in section 19 of the Pay Readjustment Act of 1942, 
providing that no person shall suffer, by reason of the act, any reduction 
in any pay, allowances, or compensation to which entitled upon the effective 
date of the act, operates only when the total of the pay and allowances com- 
puted under prior laws exceeds the total of the pay and allowances computed 
under the 1942 act, and does not operate to entitle a permanent warrant 
officer of the Navy to greater pay computed under prior laws and greater 
allowances computed under the 1942 act. 


Assistant Comptroller General Elliott to the Secretary of the Navy, September 
18, 1942: 


There has been considered your request of July 20, 1942, for decision 
on questions set forth in a letter transmitted therewith, dated July 
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14, 1942, from the Chief of the Bureau of Supplies and Accounts, 
arising under certain provisions of the Pay Readjustment Act of 1942, 
Public Law 607, approved June 16, 1942, 56 Stat. 359. 

The questions will be considered in the order stated. 


(a) A permanent commissioned warrant officer with less than three years’ 
commissioned service and with over twenty-one years’ total service, serving in 
the temporary grade of lieutenant (jg) under the provisions of the Act of July 24, 
1941, (Public Law 188, 77th Congress) on June 1, 1942, was being paid the pay and 
allowances (second pay period) of a commissioned officer with less than three 
years’ commissioned service as provided by Section 1 of the Act of June 10, 1922, 
due to the fact that the total of such pay and allowances was the same as he would 
have received in his permanent grade as a commissioned warrant officer by reason 
of the limitations imposed by the Act of February 16, 1929. 

QUESTION. Under the provisions of the saving clause in the last proviso of 
Section 7 (a) of the Act of July 24, 1941, is such an officer entitled on and after 
June 1, 1942, to be paid saved pay computed on the basis of the pay of a warrant 
officer, with over twenty-one years’ total service (longevity increase of 35% on 
the base pay of a warrant officer) as prescribed by Section 8 of the Act of June 
16, 1942, and the allowances of the second pay period? 


Section 8 of the act of June 16, 1942, Public Law 607, 56 Stat. 362, 
provides: 


(1) Sec. 8. Warrant officers (junior grade) of the Army except first mates and 
assistant engineers of the Army Mine Planter Service, and warrant officers of the 
Navy, Marine Corps, and Coast Guard, shall receive the base pay of the first 
period as established by section 1 of this Act and shall be entitled to the money. 
allowances for subsistence and for rental of quarters as established by sections 
5 and 6 of this Act for officers receiving the pay of the first period. 

(2) First mates and assistant engineers of the Army Mine Planter Service shall 
receive base pay at the rate of $1,950 per annum and shall be entitled to the money 
allowances for subsistence and for rental of quarters as established by sections 5 
and 6 of this Act for officers receiving the pay of the first period. 

(3) Chief warrant officers of the Army except masters in the Army Mine 
Planter Service, and eommissioned warrant officers with less than ten years of 
commissioned service, of the Navy, Marine Corps, and Coast Guard, shall receive 
base pay at the rate of $2,100 per annum and shall be entitled to the money 
allowances for subsistence and for rental of quarters as established by sections 5 
and 6 of this Act for officers receiving the pay of the second period: Provided, 
That a commissioned warrant officer or chief warrant officer promoted from the 
grade of warrant officer or warrant officer (junior grade) shall suffer no reduction 
of pay by reason of such promotion: Provided further, That nothing herein con- 
tained shall be held to affect the authority of the Secretary of War to designate 
permanent or temporary chief warrant officers of the Army to receive the base pay 
and allowances of the third and fourth pay periods as provided in section 3 of the 
Act approved August 21, 1941 (Public Law 230, Seventy-seventh Congress) . 

(4) Comeninlened warrant officers of the Navy, Marine Corps, and Coast 
Guard with creditable records on the active list, after ten years of commissioned 
service, and masters in the Army Mine Planter Service, shall receive the base 
pay of the third period as established by section 1 of this Act and shall be entitled 
to the money allowances for subsistence and for rental of quarters as established 
by sections 5 and 6 of this Act for officers receiving the pay of the third period. 

(5) Commissioned warrant officers of the Navy, Marine Corps, and Coast 
Guard, with creditable records on the active list, after twenty years of com- 
missioned service, shall receive the base pay of the fourth period as established 
by section 1 of this Act and shall be entitled to the money allowances for subsist- 
ence and for rental of quarters as established by sections 5 and 6 of this Act for 
officers receiving the pay of the fourth period. ( 

(6) Every person paid under the provisions of this section shall receive an 
increase of 5 percentum of the base pay of his period for each three years of serv- 
ice, not exceeding thirty years. Such service shall be: active Federal sqryice in 
any of the services mentioned in the title of this Act or Reserve components 
thereof; service in the active National Guard of the several States, Territories, 
and the District of Columbia; and service in the Naval Reserve, Marine Corps 
Reserve, and the Coast Guard Reserve: Provided, That commissioned warrant 
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officers shall be credited only with all commissioned service in any of the services 
mentioned in the title of this Act including commissioned service in the Reserve 
components thereof and the National Guard. 

(7) When the total pay and allowances authorized by this section for any 
person shall exceed the rate of $458.33 per month, the amount of the allowances 
to which such person is entitled shall be reduced by the amount above $458.33. 
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The second paragraph of section 19 of the act of June 16, 1942, 
56 Stat. 369, provides in part: 

* * * That Acts or parts of Acts incorporating directly, by implication, 
or by reference, the provisions of the Act of June 10, 1922, as amended, and not 
in conflict herewith, shall not be considered modified by the provisions of this 
Act, except that the pay, allowances, or compensation established herein shall 


be substituted for the py allowances, or compensation set out in the Act of 
June 10, 1922, as amended. 


The first paragraph of section 19 of the act provides, in part: 


No person, active or retired, of any of the services mentioned in the title of 
this Act, including the Reserve components thereof and the National Guard, 
shall suffer, by reason of this Act, any reduction in any pay, allowances, or com- 
pensation to which he was entitled upon the effective date of this Act: * * * 

Section 7 (a) of Public Law 188, approved July 24, 1941, 55 Stat. 
603, 604, provides: 

Sec. 7. (a) The permanent, probationary, or acting appointments of those 
persons temporarily appointed in accordance with the provisions of this Act 
‘shall not be vacated by reason of such temporary appointments, such persons 
shall not be prejudiced thereby in regard to promotion, advancement, or appoint- 
ment in accordance with laws relating to the Regular Navy or Marine Corps, 
and their rights, benefits, privileges, and gratuities shall not be lost or abridged 
in any respect whatever by their acceptance of commissions or warrants here- 
under: Provided, That except as otherwise provided herein no person who shall 
accept a commission or warrant under sections 2 and 3 of this Act shall, while 
serving thereunder, be entitled to pay or allowances except as provided by law 
for the position temporarily occupied: Provided further, That no person tempo- 
rarily appointed under the authority of this Act shall suffer any reduction in 
pay and allowances to which he would have been entitled had he not been so 
temporarily appointed. 

Under section 19 of the act of June 16, 1942, the pay and allow- 
ances provided by that act are substituted for the pay and allowances 
authorized by the act of June 10, 1922, as amended, and the general 
saving clause in the first paragraph of that section prohibits any 
reduction in any pay, allowances or compensation to which the person 
was entitled on the effective date of the act. The saving clause in 
section 8 of the act provides that a commissioned warrant officer 
promoted from the grade of warrant officer shall suffer no reduction 
of pay by reason of such promotion. The seventh paragraph of 
section 8 of the act of June 16, 1942, removed, effective June 1, 1942, 
the maximum limitations upon the total monthly pay and allowances 
of commissioned warrant officers which appeared in section 2 of the 
act of February 16, 1929, 45 Stat. 1187, except as to a maximum 
limitation of $458.33 per month. 

The officer referred to in this question is a permanent commissioned 
warrant officer with less than three years’ commissioned service, 


serving in the temporary grade of lieutenant (junior grade), and 
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unless the pay and allowances incident to his status as permanent 
commissioned warrant officer were greater than the pay and allow- 
ances of a lieutenant (junior grade), it is not understood that section 
7 (a) of the act of July 24, 1941, has any application. See 21 Comp. 
Gen. 1015, answer to question (a), paragraph 5. Under the first 
paragraph of section 19 of the act of June 16, 1942, the officer is entitled 
to have his pay and allowances as a permanent commissioned warrant 
officer and as a temporary lieutenant (junior grade) computed on 
the basis of the rates prescribed in the act of June 16, 1942, in order 
to ascertain whether there is any reduction “in pay and allowances 
to which he would have been entitled had he not been so temporarily 
appointed.” 

The act of March 3, 1909, 35 Stat. 771, contained a proviso that— 


* * * no warrant officer, heretofore or hereafter promoted six years from 
date of warrant, shall suffer a reduction in \ pay which, but for such promotion, 
would have been received by him: 

The analogous provision in section 1 of the act of June 10, 1922, 
42 Stat. 627, is: 


* * * That a commissioned warrant officer promoted from the grade of 
warrant officer shall suffer no reduction of pay by reason of such pro- 
motion. * * * ’ 

The present provision is in the third paragraph of section 8 of the 
act of June 16, 1942, as hereinbefore quoted. 

For all practical intents and purposes these three provisions last 
mentioned are substantially the same, namely, to save to a commis- 
sioned warrant officer promoted from the grade of warrant officer, the 
pay which was or may become applicable to the warrant officer grade 
if greater than the pay pertaining to the commissioned warrant grade. 
Prior decisions have held that in those cases where the warrant officer 
pay was greater, that pay was payable to the commissioned warrant 
officer plus the allowances pertaining to the commissioned warrant 
officer, subject to the limitation upon the total pay and allowances of 
commissioned warrant officers under section 2 of the act of February 
16, 1929. The act of June 16, 1942, does not change this method of 
comparison, its only effect being to increase the pay and allowances 
incident to the higher per centum for longevity increase applicable to 
warrant officers and to the greater allowances provided for commis- 
sioned warrant officers entitled to second period pay plus removal of 
the maximum limitation on total pay and allowances in the last para- 
graph of section 8. For reasons herein stated question (a) is answered 
in the affirmative. 24 Comp. Dec. 138. 


(b) A permanent warrant officer with no prior commissioned service, but with 
over twenty-one years’ total service, serving in the temporary grade of first lieu- 
tenant, under the provisions of the Act of July 24, 1941 (Public law 188, yom 
Congress) was being paid on June 1, 1942, the pay and allowances (second 
period) of a commissioned officer (temporary grade in which serving) with less t = 
three years’ commissioned service; as provided by Section 1 of the Act of June 10, 
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1922, due to the fact that the total of such pay and allowances was greater than 
the total pay and allowances of his permanent grade as a warrant officer. 

QUESTION. Under the provisions of the saving clause contained in the last 
proviso of Section 7 (a) of said Act of July 24, 1941, is such officer entitled on and 
after June 1, 1942, to be paid the total pay and allowances of his permanent grade, 
that of a warrant officer with over twenty-one years’ service as established by 
Section 8 of the Act of June 16, 1942? 


The saving clause in section 8 of the act of June 16, 1942, obviously 
has no application, the officer having been appointed temporary first 
lieutenant, not a commissioned warrant officer. See Allen v. United 
States, 67 C. Cls. 558, following 4 Comp. Gen. 237. Had this officer 
not been temporarily promoted to first lieutenant, he would have been 
entitled to the pay and allowances applicable to a warrant officer 
computed on the rates prescribed in the act of June 16, 1942. Section 
7 (a) of the act of July 24, 1941, is applicable to this case. 
This question is answered in the affirmative. 


(c) A commissioned warrant officer with less than three years’ commissioned 
service and with over 27 years’ total service, who, on June 1, 1942, was being paid 
the saved pay of a warrant officer and the allowances of the second pay period as 
prescribed by the Act of February 16, 1929. 

QUESTION. Is such officer entitled to be paid on and after June 1, 1942, the 
saved pay of a warrant officer, with over 27 years’ total service (longevity increase 
of 45% on the base pay of a warrant officer) as prescribed by Section 8 of the Act 
of June 16, 1942, and the allowances of the second pay period? 


This question is answered in the affirmative. See answer to question 
(a) of this paragraph. 


4. Prior to June 1, 1942, commissioned warrant officers of the Navy, Marine 
Corps, and Coast Guard were entitled to count only active service in determinin 
longevity inereases to which entitled under existing laws and active cieundeatadel 
service to determine period pay to which entitled under Section 1 of the Act of 
June 10, 1922, as amended by the Act of February 16, 1929. Section 8 of the 
“Pay Readjustment Act of 1942” prescribes the pay of commissioned warrant 
and warrant officers, and provides that: 

“Every person paid under the provisions of this section shall receive an increase 
of 5 percentum of the base pay of his period for each three years of service, not 
exceeding thirty years. Such service shall be: active Federal service in any of 
the services mentioned in the title of this Act or Reserve components thereof; 
service in the active National Guard of the several States, Territories, and the 
District of Columbia; and service in the Naval Reserve, Marine Corps Reserve, 
and the Coast Guard Reserve: Provided, That commissioned warrant officers 
shall be credited only with all commissioned service in any of the services men- 
tioned in the title of this Act including commissioned service in the Reserve 
components thereof and the National Guard.” 


No mention is made of the service which commissioned warrant officers may 
count in determining date of completion of ten and twenty years’ commissioned 
service for period pay purposes. Neither is it clear from the wording of the above 
quoted provision of law whether warrant officers may count all service, and 
whether commissioned warrant officers may count all commissioned service, in 
the Naval Reserve Force created by the Act of August 29, 1916, for longevity 
pay purposes, It is requested that a decision be obtained from the Comptroller 
General as to whether: 


(1) Warrant officers of the Navy, Marine Corps, and Coast Guard may count 
all service, both active and inactive, in the Naval Reserve Force created by the 
Act of August 29, 1916, in determining date of completion of each period of three 
years’ service for pay purposes. 

(2) Whether commissioned warrant officers of the Navy, Marine Corps, and 
Coast Guard may count all commissioned service, both active and inactive, in 
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the Naval Reserve Force created by the Act of August 29, 1916, in determining 
date of —_ letion of three years’ service for pay pu 

(3) Whether commissioned warrant officers of the Navy, Marine Corps, and 
Coast Guard may count all commissioned service, both active and inactive, in the 
services mentioned in the sixth paragraph of Section 8, including the Naval 
Reserve Force, in determining date of completion of ten and twenty years’ service 
to entitle them to the pay and allowances of the third and fourth pay period, 
respectively. 

The fourth and fifth paragraphs of section 8 of the act of June 16, 
1942, provide third and fourth period pay and allowances for com- 
missioned warrant officers with creditable records on the active list 
after 10 and 20 years’ commissioned service, respectively. Longevity 
pay, or pay for each three years of service, with a limit, is fixed in the 
sixth paragraph of section 8. By the proviso following the enacting 
clause of the sixth paragraph of section 8, commissioned warrant 
officers are excepted from the benefits of all but “commissioned service 
in any of the services mentioned in the title of this Act, including 
commissioned service in the Reserve components thereof and the 
National Guard.” 

The Naval Reserve Force created by the act of August 29, 1916, 
39 Stat. 587, et seg., preceded the Naval Reserve created by the acts 
of February 28, 1925, 43 Stat. 1080, and June 25, 1938, 52 Stat. 1175; 
members thereof were transferred to the Naval Reserve later created 
and it is clear that service therein was intended to be counted. Note 
in this connection that the National Defense Act in which compre- 
hensive provision was made for the National Guard, was the act of 
June 3, 1916, 39 Stat. 166, and active National Guard service is au- 
thorized to be counted. Question 1 and question 2 of paragraph 4 are 
answered in the affirmative. 

The sixth paragraph has no application to the commissioned 
service required in paragraphs 4 and 5 of section 8, the latter of which 
entitles a commissioned warrant officer to third or fourth period pay 
after 10 or 20 years of commissioned service with creditable record on 
the active list. The active list contemplates active service and 
therefore includes only active commissioned service in the Navy, 
Marine Corps, and Coast Guard and the reserve components thereof. 


* * * Tt is requested that a decision be obtained from the Comptroller 
General as to whether enlisted men of the Navy, Marine Corps, and Coast Guard 
may count inactive service in the Naval Reserve Force and Marine Corps Re- 
serve Force created by the Act of August 29, 1916, for longevity pay purposes. 


The third paragraph of section 9 of the act of June 16, 1942, 56 
Stat. 363, provides: 


Every enlisted man paid under the provisions of this section shall receive an 
increase of 5 per centum of the base pay of his grade for each three years of service 
up to thirty years. Such service shall be active Federal service in any of the ser- 
vices mentioned in the title of this Act or Reserve components thereof; service in 
the active National Guard of the several States, Territories, and the District of 
Columbia; and service in the enlisted Reserve Corps of the Army, the Naval 
Reserve, the Marine Corps Reserve, and the Coast Guard Reserve. 
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The question contained in paragraph 5 is answered in the affirma- 
tive. See the answers also to questions 1 and 2 of paragraph 4, supra. 

The question contained in the 6th paragraph of the letter of July 
14, 1942, is— 


* * * whether an enlisted man in receipt of the additional pay of $10.00 

r month on June 1, 1942 is entitled to saved pay computed under the Act of 

une 10, 1922, plus the additional pay of $10.00 per month authorized by the Act 

of August 18, 1941, until the pay prescribed for a man of his rating and length of 

service under the Act of June 16, 1942 equals or exceeds the pay he was in receipt 
of on June 1, 1942. 


Section 8 (a) of Joint Resolution approved August 18, 1941, 55 
Stat. 627, provides: 


Sec. 8. (a) Any person inducted into the land or naval forces of the United 
States for active training and service, under section 3 (b) of the Selective Training 
and Service Act of 1940 shall, in addition to the amounts otherwise payable to 
such person with respect to such training and service, be entitled to receive the 
sum of $10 for each month of such training and service in excess of twelve. The 
oe of this section shall also apply (1) to any enlisted personnel of the 

ational Guard of the United States or of any other reserve component of the 
Army of the United States ordered into the active military service under the au- 
thority of Public Resolution Numbered 96, approved August 27, 1940, or section 
37a of the National Defense Act of 1916, as amended, for any such service so 
rendered by any such personnel in excess of twelve months, and (2) to any enlisted 
penenes of the Regular Army for each month of military service rendered by 

after the date of enactment of this joint resolution, and after his total military 
service (rendered before or after such date) exceeds twelve months. 


While the language of this section was applicable to any person 
“inducted” into the land or naval forces, men who enlisted in the 
Navy secured its benefits by reason of the last sentence of section 
12 (a) of the act of September 16, 1940, 54 Stat. 895, and the last 
mentioned section was expressly repealed by the second paragraph of 
section 19 of the act of June 16, 1942, as was section 8 of the act of 
August 18, 1941, 55 Stat. 627. However, the first paragraph of sec- 
tion 19 definitely provides that: 


No person, active or retired, of any of the services mentioned in the title of 

this Act, including the Reserve components thereof and the National Guard, shall 
suffer, by reason of this Act, any reduction in any pay, allowances, or compensa- 
tion to which he was entitled upon the effective date of this Act. . 
Under the provision last above quoted, an enlisted man whose pay 
included the $10 per month provided by section 8 of the act of 
August 18, 1941, was greater than his pay when computed under 
the act of June 16, 1942, is entitled to continue to receive his former 
pay including the $10 item, so long as his grade or rating is not 
changed, until the pay computed on the basis of the 1942 act equals 
such former pay. The question in paragraph 6 is accordingly 
answered in the affirmative. 

7. Section 19 of the “Pay Readjustment Act of 1942” contains a general 
saving clause, which provides that no person, active or retired, of any of the 
services mentioned in the title of this Act, including the Reserve components 
thereof and the meena Guard, shall suffer, by reason of this Act any reduc- 
tion in any 28 ¥ erpuanem, or compensation to which he was entitled upon the 

te of t 


effective is Act. It is requested that a decision be obtained from the 
Comptroller General as to the effect of the aforementioned saving clause on the 
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pay and allowances to which a permanent warrant officer is entitled effective 
une 1, 1942, in the following case: 

(a) A permanent warrant officer with over twelve years’ service was being 
pert on June 1, 1942, the pay and allowances prescribed for his grade and service 

y the Act of June 10, 1922, as amended by the Act of February 16, 1929, i. e., 
Pay $189.00, Rental $40.00, Subsistence $18.00. 

QuEsTION. May a permanent warrant officer with over 12 years’ service be 
paid the pay of a warrant officer prescribed by the Act of June 10, 1922, as 
amended, and the rental and subsistence allowance of the first pay period as pre- 
scribed for a warrant officer by Sections 5 and 6 of the “Pay Reodimtenns 
Act of 1942?” 

The pay of a warrant officer with over twelve years’ service under 
the laws in effect prior to June 1, 1942, $189 per month, is greater 
than the pay of a warrant officer with the same length of service 
when computed under section 8 of the act of June 16, 1942 ($150 
base pay increased by $20 per month), but the allowances under 
sections 5 and 6 of the 1942 act, 56 Stat. 361, are greater. The 
question is whether the warrant officer in such a case may be given 
the advantages of greater pay under the prior laws, and the greater 
allowances under the act of June 16, 1942. The general saving 
clause contained in section 19 of the act of June 16, 1942, has been 
previously quoted herein and, while the language thereof is stated 
disjunctively, the obvious purpose of the provision is to save to the 
permanent warrant officer the total of his pay and allowances only 
when they exceed the total pay and allowances computed under the 
act of June 16, 1942. If his total pay and allowances when com- 
puted under the act of June 16, 1942, are greater than the total of 
such pay and allowances computed under the laws in effect prior 
thereto, there is no occasion or necessity for operation of the saving 


clause. This question is answered in the negative. 


(B-28703) 


MEDICAL EXAMINATIONS—APPLICANTS FOR POSITIONS—COST 
LIABILITY 


The cost of medical examinations to determine the physical eligibility or fitness 
for appointment to civilian Federal positions is a personal expense of the 
applicants for positions and is not chargeable to the Government unless 
provided for by statute or in an appropriation act. 22 Comp. Gen. 32, dis- 
tinguished. 


Comptroller General Warren to Col. Ray H. Larkins, U. S. Army, September 


By second endorsement dated August 31, 1942, the Director, Fiscal 
Division, Services of Supply, War Department, forwarded to this 
office your letter dated May 23, 1942, as follows: 


1. The enclosed voucher has been presented to the undersigned Disbursing 
Officer of the army for payment.” 

2. This voucher, Bureau Voucher No. 68, covers claim of F. E. Kibler, M. D., 
for services rendered in conducting the physical examination of civilian employees 
of the Area Engineer at Colorado Springs. Colorado. 


540712™"—43—_18 





244 DECISIONS OF THE COMPTROLLER GENERAL 


3. Doubt is entertained as to the propriety of payment of the enclosed claim 
for the reason that while such expenditures may be allowed from funds appro- 
priated for Rivers and Harbors, this officer knows of no such authority for the 
expenditure of funds appropriated for the War Department. 

The involved voucher is in the amount of $33 for professional 
services rendered by Dr. F. E. Kibler under contract W643 Eng 2495, 
dated February 4, 1942. There is attached to the voucher an item- 
ized bill, dated March 1, 1942, showing that professional services 
were rendered in February, 1942, to 33 individuals at $1 per person. 

Article 1 of the referred-to contract provides: 

The contractor is hereby employed by the Government as Physician, in connec- 
tion with the physical examination of employees of this office prior to their 
entrance on duty, and shall perform services satisfactory to the Government, on 
such days, continuous or intermittent, as such services are required until June 30, 
1942, for the consideration of one dollar and no cents ($1.00) for each physical 
examination. 

The statement and certificate of award (Standard Form 1036), 
dated February 4, 1942, alleges that “This contract was awarded in 
accordance with Paragraph 9, Subdivision IV, Schedule A, Civil 
Service Rules.’ Said rules’ authorized the appointments without 
examination of ‘‘Physicians and surgeons employed on a fee basis or 
under contract when in the opinion of the Commission the establish- 
ment of register is impracticable.” It is stated in the papers forwarded 
with your letter that the “services rendered were to determine the 
physical fitness of civilian employees for temporary duty,” quoting 
from seventh endorsement dated August 12, 1942, from U.S. Engineer 
Office, Camp Carson, Colorado Springs, Colo., to the Finance Office, 
U.S. Army, Denver, Colo. The amount of the voucher is proposed 
to be charged to the appropriation, “Construction of Buildings, 
Utilities, and Appurtenances at Military Posts, 1942-1943.” 

It is inferred from the papers accompanying your letter that the 
authority for payment of the voucher may be found in decision of this 
office, B—27022, dated July 14, 1942, 22 Comp. Gen. 32, to Lt. Col. C. H. 
Farish, Finance Department, U.S. Army, wherein it was stated, in 
part, as follows: 

It has been long recognized that the expense of medical treatment for civilian 
employees of the Government is personal to the employee and that there is no 
authority for the payment thereof from public funds unless provided for in the 
contract of employment or by statutory enactment or valid regulation. 6 Comp. 
Dec. 955; 8 id. 296, 11 id. 177; 16 id. 99; 3 Comp. Gen. 111; 18 id. 533. 

There has been found no provision either of statute or regulation specifically 


authorizing payment of the cost of these examinations from public funds, and, 
presumably, the contracts of employment of the employees contain no such 
provision. 

However, this office has held that where the circumstances are such that 
medical attention to an employee—including inoculation or vaccination to which 
these examinations seem more or less akin in view of their precautionary nature— 
may be considered as primarily for the benefit of the Government rather than the 
employee, the expense thereof may properly bé paid from appropriated funds. 

omp. Dec. 347; 6 id. 447; 60 MS Comp. Dec. 1425; A-29752, December 17, 
1929; A-32786, August 8, 1930; A-97344, August 26. 1938. Cf. 15 Comp. Gen. 20. 
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The matter involved in that decision consisted of periodic medical 
examinations of employees of the Chemical Warfare Service to prevent 
arsenic poisoning. In the instant case there is involved the question 
whether the Government may be charged with the cost of determining 
the physical eligibility of persons for Federal positions in the absence 
of a provision of law authorizing such payments. 

There appears nothing in the appropriation proposed to be charged 
(as made by the act of June 30, 1941, 55 Stat. 375, and as supplemental 
and extended to June 30, 1943, by the First Supplemental National 
Defense Appropriation Act, 1942, approved August 25, 1941, 55 Stat. 
670), making it available for the cost of medical examination of 
applicants for Federal positions to determine their physical fitness. 
Neither does there appear to beany such authority in any other statute 
or appropriation act. Compare terms of the appropriation provided 
for under the heading, “Medical Department, Army, Medical and 
Hospital Departments,”’ making it available “for the pay of civilian 
physicians employed to examine physically applicants for enlistment 
and enlisted men and to render other professional services from time 
to time,’’ quoting from the act of June 30, 1941, 55 Stat. 379. 

The following is quoted from Civil Service Commission Depart- 
mental Circular 240, dated October 24, 1940: 


Existing authorization to act as representatives of the Commission in ordering 
physical examinations by full-time Federal medical officers is hereby withdrawn 
from nominating and appointing officers as of October 31, 1940. Appointees 
heretofore required by the Civil Service Commission to be physically examined by 
Federal medical officers (see Items 1 and 2 of Attachment 1 to Departmental 
Circular 227) are still required to be so examined, but such examinations are to be 
performed, as a general rule, by Federal part-time and designated fee-basis medical 
officers at the expense of the appointee. Departments and establishments with 
their own medical facilities may elect to perform such physical examinations for 
their own appointees and to relieve their own appointees of this expense, provided 
that the expense is not transferred to the Civil Service Commission. The general 
procedure, however, will be for nominating and appointing officers to refer those 
appointees whose examination by Federal medical officers is required by the 

ommission to Federal part-time or designated fee-basis medical officers for 
execution of the required medical certificates at the expense of the individual 
appointees. 


Unless provided for by statute or in an appropriation act, the cost 
of medical examinations to determine physical eligibility or fitness for 
appointment to civilian Federal positions is required to be regarded 
as a personal expense chargeable to the applicants for positions and 
may not be charged to the Government. See the authority contained 
in the appropriation provided for the Civil Service Commission ‘‘for 
reimbursement of the Veterans’ Administration for services rendered 
the Commission in connection with physical examinations of appli- 
cants for and the employees in the Federal classified service,” quoting 
from the act of June 27, 1942, Public Law 630, 56 Stat. 396. 

I find no authority in the Engineer Office of the War Department 
to enter into a contract with Dr. Kibler—such as was done here—to 
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render professional services as a physician solely “in connection with 
the physical examination of employees of this office prior to their 
entrance on duty” (quoting from the contract). There is nothing in 
the civil service rule pursuant to which it is alleged this contract was 
entered into which purports to obligate appropriated funds for the 
employment by contract or otherwise of a physician on a fee-basis for 
which no provision has been made by law. 

Accordingly, payment on the voucher is not authorized, which 
voucher will be retained in this office. 


(B-28756) 


LEAVES OF ABSENCE—FORFEITURE UPON TRANSFER FROM PER- 
MANENT TO TEMPORARY POSITIONS; PAYMENT FOR LEAVE CON- 
CURRENTLY WITH MILITARY SERVICE 


Since section 6 of the Annual Leave Regulations does not provide for the transfer 
of leave credit to or from a temporary position, annual leave accrued in a 
permanent position is lost upon transfer to a temporary one, and, therefore, 
an employee who enters the military service while serving in a temporary 
position to which he transferred without break in service from a permanent 
position is not entitled under the act of August 1, 1941, as amended, to be 
paid, concurrently with military service, for annual leave earned during 
service in the permanent position. 


Comptroller General Warren to the Secretary of Commerce, September 18, 1942: 


There has been considered the matter presented by the Chairman, 
Civil Aeronautics Board, in his letter of September 5, 1942, as follows: 


The Civil Aeronautics Board has before it the question of whether it possesses 
the authority to pay an employee his accrued annual leave under the following 
circumstances: 

An employee was promoted from a permanent position in the Classified Civil 
Service to an excepted position under authority of Schedule A, Section XXXIV, 
Paragraph 4, of the Civil Service Rules and Section 202(b) of the Civil Aeronautics 
Act of 1938. The appointment in the excepted position is limited in time not 
to exceed six months. With no break in service, this employee has entered the 
military service and requests that he be granted his accrued annual leave. 

The Annual Leave Regulations for Government Employees issued by Executive 
Order No. 8384 on March 29, 1940, define “permanent employees” under section 
I(b) as “those appointed without limitation as to length of service for definite 
periods in excess of six months,” and “temporary employees” under (c) of that 
same tT as “those appointed for definite periods of time not exceeding six 
months. 

Section 6 of the above regulations provides: 

“An employee transferred or reappointed without break in service from one 
permanent, emergency, or indefinite position to another permanent, emergency, 
or indefinite position with the same or a different governmental agency shall at 
the time of his transfer or reappointment be credited with such accumulated and 
current accrued leave as may be due him, or charged with any unaccrued leave 
which may have been advanced, provided such latter position is also within the 
purview of the said act of March 15, 1936. An employee transferred or appointed 
without break in service from one permanent, emergency, or indefinite position 
within the purview of the said act of March 15, 1936, to another position or em- 
oo in the Federal Service which is not within the purview of that act, shall 

credited with all leave accumulated and accrued on the date of such transfer 
or appointment at such time as he may be subsequently retransferred or reap- 
pointed to a position within the purview of that act, provided such subsequent 
retransfer or reappointment is without break in service. ‘Break in service’ 
means separation from the Federal service for a period of one or more work days.” 
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On several occasions you have interpreted the predecessor section to the above 
section 6 as giving no authority for the transfer of accrued annual leave from a 
permanent position to a temporary position. See 16 C. G. 403; 17 id. 830; and 
18 id. 317. The language of the predecessor section 6 reads: 

“An employee transferred or reappointed without break in service from one 
permanent position to another permanent position within the same or a different 
governmental agency shall at the time of the transfer be credited with such accu- 
mulated and current accrued leave as may be due him, or charged with any un- 
accrued leave which may have been advanced. ‘Break in service’ means separa- 
tion from the service for a period of one or more work days.” 

The existing section 6 of the Leave Regulations makes possible the saving of 
annual leave on credit for an employee accrued in a position within the purview 
of the annua: leave act when there is a transfer back to a position within the act. 
However, may this section be interpreted as providing for transfer of leave from 
a permanent position to a temporary position, both of which positions are within 
the purview of the annual leave act? , 

Your decision on this question is requested. 


In decision of September 11, 1942, B-28489, a copy of which is 
enclosed, there was considered, among others, a question similar to 
that presented in the above-quoted letter. So far as here pertinent, 
it was stated in that decision with relation to administrative employees 
of the Work Projects Administration who were transferred to projects 
and returned to temporary administrative positions of 60 days duration, 
as follows: 


* * * Tf the employees involved here had been retransferred or reappointed 
without break in service to administrative positions other than temporary, within 
the purview of the leave acts, they would have been entitled to have had the leave 
to their credit at the time they were transferred to the project recredited to them 
when they were retransferred or reappointed without break in service to ad- 
ministrative positions. See second sentence of section 6 of the annual] leave regu- 
lations (Executive order No. 8384 dated \\ arch 29, 1940), and compare 20 Comp. 
Gen. 35. However, as the tenure of the administrative positions to which they 
were retransferred or reappointed after service on the WPA project was ex- 
pressly limited to 60 days—less than 6 months—they were retransferred or 
reappointed to “temporary” positions as that term is defined in section 1 (¢) of the 
annual leave regulations and they thereby lost their right to have their leave 
recredited to them for the reason that section 6 of the annual leave regulations, 
quoted in your letter, does not provide for transfer or retransfer of leave credit to 
or from a “‘temporary” position. See 16 Comp. Gen. 403; 17 id. 414; id. 830; 18 id. 
317. Cf. 18 Comp. Gen. 599; 19 id. 30. See, also, 19 Comp. Gen. 14; id. 366, 
which have been rendered inoperative in the instant cases by reason of a subse- 
quent change in section 6 of the annual leave regulations. 

* * In the case of Major Douglass, it is not clear just when he entered 
tlie military service but if he entered said service while he was serving under the 
temporary appointment of 60 days, he would have no right under the act of 
August 1, 1941, as amended by the act of April 7, 1942, Public Law 517, to be 
paid for the annual leave which he lost at the time he was reappointed to the 
temporary position. 


Similarly here, if the employee mentioned in the second paragraph 
of the quoted letter, supra, entered the military service while he was 
serving in a temporary position “limited in time not to exceed 6 
months”, he could not be paid under the act of August 1, 1941, as 
amended by the act of April 7, 1942, Public Law 517, 56 Stat. 200, for 
the annual leave earned during service in his permanent position but 
which was lost to him when he was transferred and appointed to the 
temporary position held at the time he entered the military service. 
Thus, the question in the last sentence of the penultimate paragraph 
of the said letter must be and is answered in the negative. 
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(B-26321) 


LOSSES OF PERSONAL PROPERTY BY NAVY PERSONNEL IN MARINE 
DISASTERS—CLOTHING, ETC., FURNISHED SURVIVORS OF TOR- 
PEDOED VESSEL 


The act of October 6, 1917, providing for the reimbursement of Navy personnel 
for certain losses of personal property in marine disasters, etc., does not 
extend to a case where Navy enlisted men furnished their personal clothing, 
blankets, etc., to survivors of a torpedoed vessel. 


Assistant Comptroller General Elliott to the Secretary of the Navy, September 


, 1942: 


There has been considered your letter of May 27, 1942, with 
enclosures, as follows: ‘ 


There are forwarded herewith for your consideration the claims of fifteen 
enlisted men for reimbursement for certain items of clothing and other personal 
poe furnished to the survivors of the U. 8. 8. Reuben James on or about 

ctober 30-31, 1941, upon the occasion of the torpedoing of that vessel during 
a National Emergency declared by the President to exist. 

The Act approved October 6, 1917 (40 Stat. 389; 34 U. 8. C. 981), provides, 
in part, as follows: 

“The Paymaster General of the Navy is authorized and directed to reimburse 
such officers, enlisted men, and others in the naval service of the United States 
as may have suffered, or may hereafter suffer, loss or destruction of or damage 
to their personal property and effects in the naval service due to the operations 
of war or by shipwreck or other marine disaster when such loss, destruction, or 
damage was without fault or negligence on the part of the claimant, or where 
the private property so lost, destroyed, or damaged was shipped on board an 
unseaworthy vessel by order of an officer authorized to give such order or direct 
such shipment, or where it appears that the loss, destruction, or damage of or 
to the private property of the claimant was in consequence of his having given 
his attention to the saving of the lives of others * * *.” 

The right of the claimants to reimbursement appears to be dependent on whether 
or not, in turning over their personal property to the survivors of the Reuben 
James, they suffered a loss within the meaning of the Act of October 6, 1917, 
supra, for which reimbursement is authorized, or whether they made an outright 
gift of such personal property for which reimbursement is not authorized under 
the cited act. 

That Congress intended reimbursement should be made in cases of this nature 
seems apparent from the language employed in the Act of October 6, 1917, which 
in plain terms contemplates reimbursement of any person in the naval service 
for any “‘loss” of personal effects suffered by him as a result of “operations of 
war” or in consequence of his “having given his attention to the saving of the 
lives of others’’. 

The right of claimants to reimbursement also appears to be established by 
various decisions of the Comptroller of the Treasury. For example, in 2 Comp. 
Dec. 347, it was held that the master of a lighthouse tender could be reimbursed 
for the amount he had expended in connection with the sickness and burial of 
one of the crew. The Comptroller of the Treasury has also held that an officer 
was entitled to reimbursement for subsistence purchased for certain recruits 
while in a travel status and for whom the Government failed to provide neces- 
sary rations. (Comp. Dec. April 24, 1901.) 

he Comptroller of the Treasury has also held (8 Comp. Dec. 43) that an officer 
or employee who makes an expenditure from his own funds for a necessary expense 
of the Government is entitled to reimbursement therefor. The general principle 
prescribed in this decision is stated thusly: 

‘‘Wherever an officer in the performance of his official duty has found it neces- 
sary, in order to properly perform his duty, to advance his private funds, such 
an advance has been regarded by this office, not as a voluntary and unauthorized 
advancement of funds creating no liability on the part of the Government, but 
as an advancement rendered necessary by the exigencies of a situation for the 
existence of which the Government was responsible, and for which the officer 
was entitled to reimbursement of the amount advanced,” 
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Applying the reasoning set forth in the above quoted excerpt from 8 Comp. 
Dec. 43 to the present case, the conclusion appears warranted that the enlisted 
men whose claims are transmitted herewith and whose personal property was 
used by the survivors of the Reuben James did not, by permitting such use of their 
property, make a voluntary gift thereof. On the contrary, the very fact that 
these enlisted men have submitted claims for reinbursement seems to clearly 
support the conclusion that their personal property on the occasion was turned 
over to the survivors of the Reuben James as a necessary consequence of the oper- 
ations of war. 


Moreover, it is not considered that the action of the claimants in turning over 
their personal property to the survivors of the Reuben James constituted a gift 
by them of such personal property. It is well settled by numerous decisions of 
the courts that a gift divests the owner of title and requires a renunciation of 
all claim and interest in the subject of the gift. The action of these enlisted 
men in submitting claim for reimbursement shows no intention on their part of 
renunciation of their rights in the personal clothing and other effects which they 
turned over to the survivors of the Reuben James disaster. Hence, any argument 
that may be advanced to the effect that the property turned over to such sur- 
vivors was in the nature of a gift would appear to be untenable. 

In consideration of the foregoing, the Navy Department considers that the 
enclosed claims are properly payable under the Act of October 6, 1917, but, before 
issuing instructions to such effect, your decision is requested on the question as 
to whether or not current naval appropriations may be considered legally avail- 
able for payment of the enclosed claims on the basis of the facts disclosed and 
the law applicable thereto, as herein stated. 

It appears that the fifteen claimants here referred to were enlisted 
men attached to the U. S. S. Niblack (424), who to a greater or less 
extent contributed to the necessities of some of the survivors of the 
U.S. 8. Reuben James by furnishing items of clothing belonging to the 
claimants. These items consisted mostly of personal attire such as 
shoes, shirts, trousers, jumpers, blankets, etc., and represented mostly, 
if not exclusively, such articles as are customarily issued to the service, 
which the law requires to be issued in kind. Each claim prepared 
on S. and A. Form No. 378 is to the effect that the articles were 
“damaged” or “given to a survivor” and that such “loss’’ or “damage” 
was due to “‘the attention given to the saving of lives of others’. 

Although some-of the claimants state specifically that the articles 
were “given to a survivor’ which language reasonably construed 
presupposes an intentional divesting of title by a donor for the benefit 
of the donee, other of the claims do not contain such specific terms of 
disposition and for the purpose of the case it may be assumed, not- 
withstanding the clear import of the words just referred to, that in 
none of the cases was there evinced an intention of making an outright 
gift. 

The word ‘“‘loss’’ as used in the act of October 6, 1917, 40 Stat. 389, 
partially quoted in your letter, undoubtedly means the unintentional 
parting with something of value. It is doubtful that the claimants 
unintentionally parted with possession of the articles, and if the 
voluntary release of possession did not constitute an outright gift, 
the most that could be spelled out of the transaction would seem to be 
a gratuitous bailment with the survivors charged with the respon- 


sibility and obligation of returning them to the bailors and if the article 
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of bailment was not in fact returned, the bailors should look to the 
bailee rather than to the Government. Nothing is shown in the 
record as to the items, if any, claimed by and allowed under the act of 
October 6, 1917, to the survivors of the Reuben James with particular 
reference to whether the items for which reimbursement is now claimed 
by the fifteen claimants were taken into consideration as deductible 
items. In the circumstances the claim is not for assertion by the men 
who voluntarily divested themselves of possession but by the men 
who suffered the losses as a result of the disaster. 

It is concluded that the appropriation available for reimbursement 
may not properly be charged with payment of the claims which are 
returned herewith. 





(B-28641) 


CONTRACTS—COST-PLUS—TRAVELING EXPENSES OF CONTRACTORS’ 
EMPLOYEES 


Under a cost-plus-a-fixed-fee contract providing that reimbursement for trans- 
portation and traveling expenses will be limited to the cost of transportation 
and an allowance of $6 per day in lieu of all other expenses, the contractor 
may not be reimbursed to the full extent of the allowance of $6 per day for 
travel of an employee unless it be shown that the employee actually was in a 
travel status for an entire day and that not less than $6 was paid to the em- 
ployee by the contractor as reimbursement for the employee’s travel expenses 
for each such day. 


Comptroller General Warren to the Secretary of War, September 19, 1942: 
I have your letter of September 1, 1942, as follows: 


At the inception of the war program, travel provisions of contracts of the 
Ordnance Department for the construction and operation of Ordnance plants 
provided for reimbursement to the contractor on the actual expense basis. 

This provision was used in preference to the Standardized Government Travel 
Regulations because the contractors we were dealing with were accustomed to 
travel under circumstances not so restricted. After the first few contracts had 
been negotiated, it became apparent, due to difficulties with disbursing officers, 
that this method of reimbursement would not be satisfactory, because of the 
necessity of itemization and obtaining receipts in substantiation of certain dis- 
bursements made by the contractor’s travelers. 

To obviate the necessity of this itemization and obtaining of receipts by trav- 
elers, and at the same time to compensate the contractors for expenditures in 
connection with travel as nearly as possible, it was concluded that the method of 
determining the amount the contractor should receive should be changed. 

With this objective in mind, and the fact that it was the desire of the con- 
tractor and the Ordnance Department that the contractors’ employees should be 
permitted to travel in circumstances comparable with the contractors’ organiza- 
tional policy for travel without diminution, and that the contractor should come 
out whole with respect to necessary travel, the following provision was nego- 
tiated in subsequent contracts: 

“d. Transportation and traveling expenses to and from the site of the Plant 
of the necessary field forces for the economical and successful prosecution of the 
work; transportation and traveling expenses of such other employees of the 
Contractor whose full time is devoted to the work under this Contract as is 
actually incurred in connection with such work; and costs and expenses reimbursed 
to permanent employees of the Contractor transferred to or from the Plant on 
account of transportation of themselves, their families and their household goods. 

‘Reimbursement for transportation and traveling expenses will be limited to 
the cost of transportation including Pullman where necessary and an allowance 
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of Six Dollars ($6.00) per day in lieu of all other expenses. Transportation by 
automobile on such required travel shall be reimbursed at the rate of Five Cents 
($.05) per mile as representing the actual cost of such transportation. 

‘fAll travel shall be either authorized or approved in writing by the Contracting 
Officer. Should the Contractor or any representative thereof, remain in a travel 
status in excess of six (6) days at any one time, not including the time consumed 
in travel, the cost for such excess travel status shall be at the expense of the 

Contractor, unless otherwise ordered in writing by the Contracting Officer.” 
It will be noted from the above quotation that the contractor is to be reim- 
bursed for transportation and traveling expenses and have an allowance of six 
dollars per day in lieu of all other expenses. It would seem proper at this point 
to state that at the time of the negotiation of this provision of the contract, it 

was the intention of the negotiators, both Government and contractor, that the 

contractor was to receive six dollars day for every day the contractor’s em- 
) ployees were in a travel status, regardless of whether the contractor paid a greater 
. or lesser amount to the traveler, and regardless of what period of the day was 
consumed in travel. The contractor was given an allowance of six dollars per 
day because of the fact, among others, that in many instances the contractor’s 
employees, while traveling (especially the higher bracket employees) spend 
greatly in excess of this figure, for which the contractor in its normal relations 
reimburses the employee, and further, the contract provides that ‘Should the 
contractor or any representative thereof remain in a travel status in excess of six 
(6) days at any one time, not including the time consumed in travel, the cost of 
such excess travel shall be at the expense of the contractor unless otherwise ordered 
in writing by the Contracting Officer”. Thus it will be seen that even though 
the contractor may benefit in some instances, it is just as likely that he will be 
required to absorb a like or greater amount in others. This matter was consid- 
ered in detail at the time the decision was made to use the clause cited. If the 
clear terms of the contract are to be ignored and it is held that the contractor 
may only claim the amount that he actually pays to his employees, that is, 
six dollars or less, it would seem just as logical and equitable to hold that the 
contractor is entitled to the amount he spénds in excess of the six dollar limi- 
tation for that is the basis upon which the contractor agreed to the limitation of 
six dollars per day. If one fails, the other fails. This was not contemplated 
for the reason that there would immediately arise the necessity for itemization 
and the obtaining of receipts, the very requirements that it was desired to avoid. 

Inasmuch as this is an allowance to the contractor, negotiated and fixed, and not 
a matter of reimbursement contingent on the disbursement of a specified amount 
> to the traveler by the contractor, it is the contention of the Ordnance Department 
that it makes no difference whether the contractor actually pays a greater or 
lesser amount to the traveler or what portion of the day is consumed in travel, 
that the contractor should be sequined’ under this provision of the contract to 
support his claim for the six dollars per diem, only with evidence sufficient to 
establish the fact that the traveler was in a travel status on the days claimed by 
the contractor whether for a full day or less, and that such travel was properly 
authorized or approved by the Contracting Officer. 

When it is considered that many of the contractor’s employees spent greatly 
in excess of six dollars per day, and that the contractor under the terms of the 
contract may be required to absorb this and any per diem in excess of the six 
day limitation, it will readily be seen that this figure as an average cost for per diem, 
regardless of whether the contractor pays a greater or lesser amount to the 
traveler, is not excessive. 

Due to the fact that disbursing officers are attempting to apply the Standard- 
ized Government Travel Regulations and decisions of your office on the subject, 
the Ordnance Department has experienced some difficulty in reimbursing contrac- 
tors on the contractual basis of an allowance where it is not shown to the satisfac- 
tion of such disbursing officers that the contractor paid the six dollars to the 
traveler. In this connection, see B-22344, dated December 22, 1941, wherein 
it is stated as follows: 

‘Since as understood, the persons here involved are not officers or employees of 
the United States, they would not come within the terms of the Subsistence EHx- 
pense Act of 1926, 44 Stat. 688, as amended by the act of June 30, 1932., 47 Stat. 
405, which subsistence act is limited to ‘civilian officers and employees of the 
departments and establishments’ or within the provisions of the Standardized 
Government Travel Regulations, which are limited to ‘civilian officials and em- 
ployees of the several executive departments and independent establishments.’”’ 
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See also, B—21165, dated November 3, 1941, wherein it is stated as follows: 

“Tf—as it is assumed—Mr. Bond was not an officer or employee of the United 
States during the travel time involved, his transportation and traveling expenses 
were not subject to the general restrictions prescribed by statute, the Standard- 
ized Government Travel Regulations, and the rules stated in the decisions of this 
office thereunder, applicable to officers and employees of the United States, but 
his right to reimbursement is governed by the terms of the agreement under which 
the travel was performed.” 

Since the terms of the agreement under which the travel was performed are that 
the contractor is to have an allowance of six dollars per day for every day or frac- 
tional part of day his employees are in a travel status, and since the contractor is 
an independent contractor and not an agency of the Government, whose employees 
are not employees of the United States (See Alabama v. King and Boozer, et al, 
314 U. S. 1), it would seem clear that the Standardized Government Travel 
Regulations and the rules stated in the decisions of your office thereunder are 
indisputably not for application. This being true, where then are we to look for 
guidance other than to the provisions of the contract, and the intent of the 
contracting parties. 

In view of the above, and the fact that this Office has numerous contractors’ 
reimbursement vouchers involving this question, running into large sums of money, 
and is unable to effectuate payment to the contractors, your early decision on the 
matter will be greatly appreciated. 


It is understood that the main question involved here is as to 
whether, under the quoted contract provision, a prime contractor is 
entitled to be paid the full amount of $6 specified therein as a per 
diem allowance for all traveling expenses—other than transporta- 
tion costs—for each day an employee performs travel in connection 
with the contract work despite the fact that the prime contractor 
may not have reimbursed the employee to the extent of the full 


amount of $6 per day, either because he was not in a travel status 
for an entire day or for some other reason. However, no reference 
is made to any particular contract nor to the facts pertaining to 
any particular voucher which has been presented for payment involv- 
ing the question. In this connection, it may be said that the deter- 
mination of the types and amounts of expenses for which a prime 
contractor is to be reimbursed by the Government under a “‘cost-plus”’ 
contract is dependent primarily on the terms of the particular con- 
tract involved and on the facts pertaining to a particular transaction 
rather than on the basis of any general theories relating to the status 
of cost-plus-a-fixed-fee contractors or their employees. See Alabama 
v. King and Boozer, et al., 314 U. S. 1; 20 Comp. Gen. 632, and 21 
Comp. Gen. 273, 835. Moverover, it is a rule of contract construc- 
tion—so well established that the citation of authorities would appear 
unnecessary—that the intent and meaning of a contract are not to 
be determined by the consideration of an isolated section or provision 
thereof by itself, but that the contract is to be considered in its en- 
tirety and each provision is to be construed in its relationship to other 
provisions and in the light of the general purpose intended to be 
accomplished by the contracting parties. 13 C. J. 525; 17 C. J.S. 
707, and cases cited therein. 
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Therefore, as a basis for answering the question presented, there 
has been considered—as representative of the current type of “‘cost- 
plus” contract being used by the Ordnance Department—contract 
No. W-ORD-635, dated March 31, 1942, with the Sunbeam Electric 
Manufacturing Company. Article III-A thereof, entitled ‘“Reim- 
bursement for Contractor’s Expenditures,”’ provides as follows: 


1. The Contractor shal] be reimbursed in the manner hereinafter described 
for such of its actual expenditures in the performance of the work under this 
contract, as may be approved or ratified by the Contracting Officer, and as are 
included in but not limited to the following items: 


* * * 7 * - * 

d. * * * 

Reimbursement for transportation and traveling expenses will be limited to 
the cost of transportation, including Pullman where necessary and an allowance 
of Six Dollars ($6.00) per day in lieu of all other expenses. Transportation by 
automobile on such required travel shall be reimbursed at the rate of Five Cents 
($0.05) per mile as representing the actual cost of such transportation. 

All travel shall be either authorized or approved in writing by the Contracting 
Officer. Should the Contractor or any representative thereof, remain in a 
travel status in excess of six (6) days at any one time, not including the time con- 
sumed in travel, the cost for such excess travel status shall be at the expense of 
the Contractor, unless otherwise ordered in writing by the Contracting Officer. 

It will be noted that the two clauses last above quoted are identical 
with the two clauses quoted in your letter which are material to the 
point here under consideration. It is stated in your letter that at the 
time the provision in question was negotiated it was the intention, 
both of the contractors and of the representatives of the Ordnance 
Department, that the contractors were to receive $6 per day for every 
day their employees were in a travel status, regardless of whether the 
contractors paid a greater or lesser amount to the employees, and 
regardless of what period of the day was consumed in travel. In other 
words, it is urged that the $6 per day was intended to constitute an 
arbitrary allowance to the contractors rather than a matter of reim- 
bursement upon a showing that said amount actually was disbursed 
by the contractors. Accordingly, it is contended by the Ordnance 
Department that, under the contract provision involved, in order for 
a contractor to be entitled to the allowance of $6 per day, there need 
only be shown that an employee was in a travel status on a particular 
day, whether for a full day or less, and that such travel was properly 
authorized or approved by the contracting officer. 

However, it is readily seen from the terms of Article IIJ—A, para- 
graph 1 of the contract, supra, that the general intention and purpose 
of the parties thereto was to reimburse the contractor for the actual 
expenditures incurred by it in the performance of the work covered 
by the contract. Such purpose and intention, of course, constitute 
the very essence of a “‘cost-plus” contract. It appears further that 
subparagraph d, supra, expressly provides that “reimbursement” for 
traveling expenses will be limited to an allowance of $6 per day in lieu 
of all expenses other than for transportation. Therefore, when the 
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terms of subparagraph d of paragraph 1 of Article III—A are considered, 
either by themselves or in connection with the terms of the first clause 
of said paragraph 1,-it is apparent from the plain and unambiguous 
language used by the parties that the purpose of said subparagraph d 
was not to provide for an arbitrary allowance of $6 to the contractor 
for each day an employee may have been in a travel status, regardless 
of the time spent in traveling or regardless of whether the contractor 
reimbursed the traveler the full amount of $6, but that its purpose 
was (1) to provide for the allowance of said sum to the contractor as a 
reimbursement of amounts paid by it to its employees in lieu of all 
actual expenses of travel, except transportation costs, incurred by 
them during the course of a day’s travel and (2) to fix a limitation on 
the extent to which such expenses would be reimbursed to the con- 
tractor by the Government, namely $6 per day. 

However, there is nothing in subparagraph d, or elsewhere in the 
contract, indicating that the parties intended allowance of the entire 
sum of $6 to the contractor whether or not an employee was in a 
travel status for an entire day and whether or not the amount paid 
to the employee by the contractor as reimbursement for traveling 
expenses was less than $6 per day. Said provision expressly stipu- 
lates that the contractor will be allowed $6 “per day’’, and not that 
$6 is to be allowed for any day or fraction thereof that an employee 
of the contractor is in a travel status. Furthermore, there is nothing 
in the language of subparagraph d, or elsewhere in the contract, from 
which it can be said that the implied intention of the parties was to 
-provide for an arbitrary allowance of $6 per day to the contractor for 
each day or part thereof that an employee traveled. On the contrary, 
when it is considered that the primary purpose of the parties to the 
contract was to reimburse the contractor for its actual expenditures, 
and when there is considered the fact that the sum of $6 per day 
represents the approximate amount of expenses an employee would 
incur during an entire day’s travel, the only reasonable interpreta- 
tion that can be given to the provision is that the allowance of $6 was 
intended to serve as the measure of reimbursement for an entire day’s 
travel. In this connection it may be said that an allowance of an 
arbitrary amount to a contractor in lieu of actual expenses or costs 
paid by it—even if shown to have been contemplated—would be 
contrary to the essence of a “‘cost-plus” contract. 

Consideration has been given to the statement in your letter that 
it was the intention of the Ordnance Department and the contrac- 
tors that contractors were to be paid an allowance of $6 for any 
day that an employee was in a travel status regardless of the fact 
that the employee was traveling for part of a day, only, and of the 
further fact that the contractor did not reimburse the employee to 
the full extent of $6. However, as appears from the foregoing, 
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there is nothing in the terms of the contract indicating that such 
was the intention of the parties. On the contrary, the plain terms 
of the contract show that the parties intended the allowance of $6 
per day to serve as a measure of reimbursement to the contractor 
for the amount paid by it in lieu of the actval traveling expenses 
which might be incurred by an employee during the course of an 
entire day’s travel. Even if it could be established that there was 
a secret understanding or intention of the Ordnance Department 
and the contractors that the provision would be construed as pro- 
viding an arbitrary allowance of $6 for each day or part of a day 
an employee of the contractor was in a travel status, such under- 
standing cannot be accepted to vary the plain intent of the parties 
as expressed in the contract. See Cold Blast Transportation Co. v. 
Kansas City Bolt, etc., Co., 114 Fed. 77 and 13 C. J. 523. 

Also, while it may be that the traveling expenses of certain 
employees of the contractor exceed $6 per day such fact affords no 
basis for the Government’s paying the contractor the full amount 
of $6 per day in those cases where the actual amounts required to be 
paid by a contractor to its employees is less than $6 per day. In 
this connection it is noted that subparagraph d, Article IIJ-A, 
stipulates specifically that: 


Reimbursement * * * will be limited to the cost of transportation, inclu- 
ding Pullman where necessary and an allowance of Six Dollars ($6.00) per day 
in lieu of all other expenses. * * * [Italics supplied.) 


Therefore, if despite this specific limitation on the Government’s 
obligation for reimbursement for travel expenses, a contractor per- 
mits its employees to incur expensés in excess of $6 per day while 
traveling, the excess is to be borne by the contractor or its employecs 
rather than by the United States. 

Furthermore, while it is provided in subparagraph d, supra, that 
if the contractor or one of its employees remains in a travel status 
in excess of six days at any one time the cost for such excess shall 
be at the expense of the contractor, it is provided further that the 
expense will be borne by the United States if the travel is ordered 
in writing by the contracting officer. In this connection it may 
be presumed that the contracting officer will order in writing any 
travel which is shown to be necessary to the performance of the 
contract even though such travel may exceed six days at one time. 

Accordingly, in answer to the question presented in your letter, 
you are advised that under contracts containing provisions similar 
to those of contract No. W-ORD-635, supra, there is no authority 
or law for reimbursing contractors to the full extent of the allow- 
ance of $6 per day provided in subparagraph d unless it be shown 
that the employee actually was in a travel status for an entire day 
and that not less than $6 was paid to the employee by the con- 
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tractor as reimbursement for the employee’s travel expenses for 
each such day. 


(B-28813) 
LEAVES OF ABSENCE—ARMY SPECIALIST CORPS 


The Army Specialist Corps, established pursuant to Executive Order No, 9078, 
is a civilian organization in the War Department, rather than in the military 
service, and an employee who enters the Corps from another branch of the 
Federal service does not enter ‘upon active military or naval service” within 
the meaning of the act of August 1, 1941, as amended, authorizing payment 
for accumulated and current accrued annual leave concurrently with active 
military or naval service, and, therefore, in the absence of other statutory 
authority therefor, payment for the annual leave earned by a member of the 
Corps in another civilian position is precluded by the dual compensation 
statutes. 

Section 6 of Executive Order No. 9078, extending reemployment benefits to civil- 
ian employees who enter the Army Specialist Corps from another branch of the 
Federal service and providing that such employees “be deemed tg be on leave 
of absence without pay from such position,” constitutes another exception by 
Executive order to the provision of section 9 of the Annual Leave Regulations, 
prohibiting the granting of leave of absence without pay prior to exhaustion 
of all accumulated and current accrued annual leave. 

Members of the Army Specialist Corps, being ‘‘officers and employees of the 
United States’’ within the meaning of sections 1 of the annual and sick leave 
acts of March 14, 1936, are entitled to leave benefits under the provisions of 
those statutes and the Executive regulations issued pursuant thereto, and, 
therefore, annual and sick leave to the credit of employees who enter the 
Corps from another branch of the Federal service without break in service 
may be transferred to their credit with the Corps. 


Comptroller General Warren to the Director of Strategic Services, September 19, 
1942: 


I have your letter of September 8, 1942, as follows: 


A decision is requested as to the propriety of making payment for annual 
leave accumulated and/or accrued to the credit of a civilian employee with Civil 
Service status entering the Army Specialists Corps from the last day on duty of 
such employee to the expiration of such leave, notwithstanding the fact that the 
employee enters on duty with the Corps on the day following his last day of active 
duty with this agency, without break in service. 

Executive Order No. 9078, approved February 26, 1942, establishing the 
Army Specialist Corps, places the Corps under the direct control of the Secretary 
of War and grants such leave without pay and reemployment privileges to Corps 
members as are granted civilian employees entering the military establishments of 
the Army and Navy under the provisions of Public Law 517—77th Congress, 
approved August 1, 1941, amended as of April 7, 1942. 

It is noted that Section 6 of Executive Order No. 9078 reads, in part, as follows: 

“Any person occupying a position, other than a temporary position, in the 
Government of the United States, may with the consent of the head of the de- 
partment or establishment in which he is employed, be transferred or appointed 
to a position in the Corps, and shall during the period of employment therein be 
ae ° be on Leave of Absence without pay from such position.” [Italics 
supplied. 

Th view of the italicized portion of the foregoing quotation, may that section 
of Executive Order No. 8384 (approved March 29, 1940), which reads in part as 
quoted below, be applied: 

“Src. 9. Leave without pay shall not be granted until all accumulated and 
current accrued leave allowable under these regulations is exhausted, except that 
* * * ” (neither of the exceptions appears to apply). 

If you determine the answer to the primary issue presented herein to be in the 
negative, it is respectfully requested that your decision include information as to 
the proper disposition of annual leave accumulated and/or accrued to the credit 
S the individual leaving the employ of this agency to enter the Army Specialists 

Orps. 
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Section 1 of Executive Order No. 9078, dated February 26, 1942, 
establishes “in the War Department, under the supervision and 
direction of the Secretary of War, a corps of uniformed civilian 
employees to be known as the Army Specialist Corps.’”” The Execu- 
tive order further provides for the fixing of compensation of members 
of the Corps in accordance with laws and regulations applicable 
to civilian personnel of the Government. Hence, it must be con- 
cluded that the Army Specialist Corps is a civilian organization in 
the War Department, rather than in the military service, and that 
an employee of your office who enters the Army Specialist Corps does 
not enter ‘upon active military or naval service” within the meaning 
of the act of August 1, 1941, as amended by the act of April 7, 1942, 
Public Law 517, 56 Stat. 200, authorizing payment of compensation 
in civilian positions covering accumulated or accrued annual leave 
when entering the active military or naval service. Compare 21 
Comp. Gen. 1116. Accordingly, employees of your office who enter 
the Army Specialist Corps may not be paid compensation covering 
annual leave under the provisions of that statute. Neither may the 
employee of your office be paid compensation covering annual leave 
under any other statute while employed and paid in the Army Spe- 
cialist Corps because such payment would contravene the dual com- 
pensation statutes. See 2 Comp. Gen. 649; 4 id. 521; 5 id. 806; 
18 id. 94; 19 id. 501, 503. The question presented in the first para- 
graph of your letter must be and is answered in the negative. 

Section 6 of Executive Order No. 9078, quoted in your letter, 
relating to the Army Specialist Corps, extending reemployment 
benefits to employees in civilian positions in another branch of the 
Federal service who enter the Corps and providing that such em- 
ployees may ‘“‘be deemed to be on leave of absence without pay from 
such position”, constitutes another exception established by Executive 
order to the provision in section 9 of the annual leave regulations, 
Executive Order-No. 8384, dated March 29, 1940, also quoted in your 
letter, prohibiting the granting of leave of absence without pay prior 
to exhaustion of all accumulated and current accrued annual leave. 

Section 6 of the annual leave regulations, supra, provides, in 
pertinent part, as follows: 


An employee transferred or reappointed without break in service from one 
permanent, emergency, or indefinite position to another permanent, emergency, 
or indefinite position within the same or a different governmental agency shall 
at the time of his transfer or reappointment be credited with such accumulated 
and current accrued leave as may be due him, or charged with any unaccrued 
leave which may have been advanced, provided such latter position is also within 
the purview of the said act of March 14, 1936. * * * 


See, also, section 9 of the sick leave regulations, Executive Order 
No. 8385, dated March 29, 1940. 





258 DECISIONS OF THE COMPTROLLER GENERAL 


Since members of the Army Specialist Corps are ‘officers and 
employees of the United States” within the meaning of section 1 of 
the annual and sick leave acts of March 14, 1936, 49 Stat. 1161 and 
1162, and in such status are entitled to leave benefits under the 
provisions of those statutes and the regulations issued by the Presi- 
dent pursuant thereto, it follows that the annual and sick leave to 
the credit of employees of the Office of Strategic Services, when they 
enter the Army Specialist Corps without break in service, may be 
transferred to their credit with the Corps. The question presented in 
the concluding paragraph of your letter is answered accordingly. 


(B-28292) 


PAY AND ALLOWANCES OF ARMY OFFICERS—PAYMENTS TO ATTOR- 
NEYS IN FACT 


A power of attorney executed by an Army officer authorizing an attorney in fact 
to demand payment of moneys from the United States cannot be recognized 
if the item being claimed under such power could also be paid to the principal 
as a part of his pay and allowances by a paymaster of the Army; and any 
such powers of attorney that have been or may be held by this office to be 
valid are valid only as to items of allowance that cannot be paid the officer 
by a paymaster of the Army where he may be on duty. 


Assistant Comptroller General Elliott to Col. J. P. Tillman, U. 8S. Army, Septem- 
ber 21, 1942: 

There has been considered your letter of August 18, 1942, request- 
ing decision whether you are authorized to make payment on a voucher 
transmitted therewith in favor of Capt. Melvin T. Sullivan, CAC. 
The voucher, which is only the first part of Standard Form No. 1012, 
has not been completed to show the amount proposed to be paid or 
the circumstances under which the claim arose. It is stated in your 
letter that there are submitted a voucher and supporting papers cover- 
ing the travel of the officer’s dependent wife and children in con- 
nection with his transfer from Fort Moultrie, S. C., to duty outside 
the continental limits of the United States. The only order furnished 
is a copy of paragraph 2, Special Orders No. 39, dated Headquarters 
Carolina Sub-Sector, Fort Moultrie, S. C., April 10, 1942, granting 
the officer two days’ leave effective April 11, 1942, and directing him 
to report at the expiration thereof to the Commanding Officer, 252nd 
Coast Artillery, Fort Screven, Ga., not later than 8 a. m., April 13, 
1942. - In the officer’s behalf, his wife has signed a statement that his 
old station was Fort Moultrie; that his new station is Fort Screven; 
and that his dependents traveled from Sullivan’s Island, S. C., where 
they were located when the orders were received, to Williamston, 
N. C., during the period June 6 to 7, 1942. For the purpose of answer- 
ing your question, it will be assumed that upon a full statement of 
the facts his case would come within the applicable statutes. 
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Apparently, it was intended to prepare a voucher covering reim- 
bursement of the commercial cost of transportation for the travel 
performed by the officer’s dependents. The rights under the statutes 
authorizing such payments are those of the officer. See B—27023, 
August 24, 1942. 

There has been furnished a certified copy of a power of attorney 
executed April 11, 1942, in the county of Anderson and State of South 
Carolina, appointing the officer’s wife, Laura Norton Sullivan, his 
attorney in fact, and the voucher has been signed by her in that 
capacity. The power authorizes the attorney in fact to perform 
certain acts in the officer’s behalf, including— 


* * * to-ask, demand, sue for, collect, receive and give acquittances, 

releases and satisfactions, for all debts and demands whatsoever which shall be 
due and owing me now or hereafter; to borrow money with or without security, 
and to make, execute and deliver in my name, all deeds, assignments, mortgages, 
notes, checks, acknowledgments, agreements and any and all other instruments 
in writing of whatsoever nature, my said attorney may deem necessary = desir- 
able in the premises as fully as I could do if personally present * 
While the instrument has not been acknowledged by the officer as is 
usually required in the execution of powers of attorney, it has been 
signed by him in the presence of two witnesses and to prove the officer’s 
signature, one of the witnesses has signed a statement in the form 
customarily used for this purpose in the State where the instrument 
was executed to the effect that she saw the officer sign, seal, and as his 
act and deed deliver the within written power of attorney and that 
she, with the other witness, witnessed the execution thereof. 

A power of attorney authorizing the attorney to demand payment 
of moneys from the United States must be exclusive, including the 
principal; the United States cannot recognize a voucher presented by 
an attorney in fact for an item which can also be claimed and paid to 
the principal as a part of his pay and allowances by a paymaster of 
the Army. Any power of attorney that has been or may be held by 
this office to authorize the attorney to execute a voucher in the name 
of the principal must be understood as applicable only to items of 
allowance that cannot be paid to the principal by a paymaster of the 
Army where he may be on duty. In this case, it is understood that 
at present the cost of transportation of the dependents of an officer on 
permanent change of station is paid only by the Finance Office of the 
Army at Washington, D. C. 

The power of attorney quoted above may not be sufficient to 
authorize the attorney in fact to perform some of the acts mentioned 
therein; it appears sufficient to authorize the officer’s wife to sign the 
voucher in his behalf for transportation of dependents on permanent 
change of station. If the officer is otherwise entitled to payment 
under the applicable statutes, payment on voucher herewith returned 
is authorized with the understanding that in no event can this item 
540712"—43—19 
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be paid to the officer at his post of duty and that the Finance Office 
at Washington, D. C., is the only office authorized to settle such 
accounts. See B-27305, August 20, 1942, and B-28290 to you today, 
case of Messmore. 


(B-28638) 
CONTRACTS—MODIFICATION—HARDSHIP 


Unless otherwise provided, valid contracts, including leases, are to be enforced 
and performed as written and the fact that supervening events or unforeseen 
causes render performance more burdensome or less profitable, or even 
occasion a loss, is not sufficient to excuse performance or to entitle a contractor 
to an adjustment in the contract price. 

In the absence of a statute spectadiey so providing, accounting and adminis- 
trative officers of the Government have no authority to give away or sur- 
render a right vested in or acquired by the Government under a contract, 
and considerations of sympathy for the possible misfortune of a contractor 
do not authorize any exception to the rule. 15 Comp. Gen. 238, and 20 
Comp. Gen. 782, distinguished. 

Where premises were leased from the Government at a stipulated per annum 
rental for use as a parking lot and the lessee’s volume of business subsequently 
decreased due to the gasoline rationing program instituted by the Government 
in its capacity as a sovereign, there is no legal basis, in the absence of a con- 
tract provision to the contrary, for modification of the lease by reducing the 
rental to be paid thereunder. 


Comptroller General Warren to the Executive Officer, The Alley Dwelling Author- 
ity of the District of Columbia, September 23, 1942: 


I have your letter of August 26, 1942, as follows: 


On May 16, 1941, The Alley Dwelling Authority entered into a lease agree 
ment (Contract No. AD-386) with the Triangle Parking Center, Inc., of 2135 
Pennsylvania Avenue NW., Washington, D. C., whereby a part of Square 104, 
bounded by 20th, 21st, E and F Streets, Northwest, in the District of Columbia, 
was leased to the Triangle Parking Center, Inc., for use as a parking lot. The 
lease is for a period of two years, beginning May 17, 1941, and ending May 16, 
1943, at a rental of $28,800, payable in advance in equal ‘monthly installments 
of $1,200. The lease contract is based upon public bids submitted to The Alley 
Dwelling Authority in response to an advertisement for bids dated May 7, 1941. 
(A copy of the bid document and a copy of the contract are seitiael) ) 


The normal capacity of the parking lot is approximately 350 automobiles. 
T 


Since the gasoline rationing program, The Alley Dwelling Authority has made 
periodic inspections to determine the decrease in business at the lot. It is now 
estimated that the Triangle Parking Center, Inc., is receiving fifty to sixty per- 
cent of the business they received prior to the gasoline rationing program. he 
lessee represents to this Authority that its overhead expense is approximately 
$300 per month. At the present time this Authority has determined that there 
fis an average of 140 automobiles parked on the lot per day, and that the average 
ee for parking is $7 per month, or a gross income of $980 monthly to the lessee. 

As a matter of equity, The Alley Dwelling Authority recommends a reduction 
to the extent of fifty percent in the contract price, believing this to be fair and 
reasonable due to conditions beyond the control of the lessee. 

The lessee represents that it is impossible for it to continué its tenancy under 
the contract, and that it must abandon its operations unless an adjustment can 
be made. In Com troller General’s opinion A-4025(17), dated September 23, 
1935, it was said, ‘“‘Without repeating at length the statements made in my letter 
of July 1, 1935, it seems sufficient to say that administrative officers of the Gov- 
ernment are without authority to reform contracts under which the United 
States has obtained vested rights as in the instant case. Reformation of con- 
tracts is a judicial, and not an administrative function, and may be effected only 
when the established facts fully justify such action. See Hygienic Fibre Co v. 
United States, 59 Ct. Cls. 892, and American Sales Co. case, 27 Fed. (2d) 389, 
affirmed 32 Id. 141, and certiorari denied, 280 U. 8. 574. With respect to obli: 
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gations of, and those in favor of, the United States, however, the jurisdiction 
being in the accounting officers of the Government to make final settlement, the 
procedure has long been and operates to save the cost and delay of litigation, on 
submission to them of the facts fully justifying, to authorize adjustments having 
like effect.” j 

In view of the facts involved as applied to the above statement, we respect- 
fully ask your authorization to reform the subject contract. 


It is a well settled principle of law that valid contracts, including 
leases, are to be enforced and performed as written and that the fact 
that supervening or unforeseen causes render performance more bur- 
densome or less profitable, or even occasion a loss, is not sufficient 
to excuse performance or to entitle a contractor to a reduction in 
rental. Columbus Ry. Power & L. Co. v. Columbus 249 U. S. 399, 
412; 19 Comp. Gen. 903, and cases therein cited. 

Since the lease here involved makes no provision for any decrease 
in rental for any cause or contingency, the principle of law stated 
above is applicable here, and the Triangle Parking Center, Inc., is 
bound to perform the contract in accordance with its terms and the 
tental stipulated therein. Satterlee Admz. v. United States, 30 C. Cls. 
31 (1895). 

In the absence of a statute specifically so providing, no officer of 
the Government has authority to give away or surrender a right 
vested in or acquired by the Government under a contract. Simpson 
v. United States, 172 U.S. 372 (1899); 14 Comp. Gen. 897, 900. This 
rule is applicable to the accounting as well as the administrative 
officers of the Government; and considerations of sympathy for the 
possible misfortune of a contractor do not authorize any exception to 
the rule. 20 Comp. Gen. 703. 

Even though the decrease in the lessee’s volume of business ap- 
pears to have been caused by the gasoline rationing program, it can- 
not be said that such governmental action constitutes a legal excuse 
for failure to perform in accordance with the terms of the lease. 
Gasoline rationing was instituted by the United States, not as a con- 
tractor, but as a sovereign, and the program affects equally all within 
its scope. It is the established rule that the United States as a con- 
tractor is not liable for its acts as a sovereign, and that individual 
hardship resulting therefrom does not establish grounds for the relief 
of a government contractor from the obligations of a contract freely 
and fairly assumed by him. 20 Comp. Gen. 703, supra. 

The decision cited by you, A-4025 (17), September 23, 1935, 15 
Comp. Gen. 238, does not hold to the contrary as to the power of the 
accounting officers, for the question there presented was not one of 
relieving a contractor from an onerous contract, but of re-forming the 
agreement to conform with the intent of the parties. The same situ- 
ation was presented in 20 Comp. Gen. 782, and a similar result arrived 
at. But in neither of those decisions was there an attempt made to 
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waive undisputed vested rights of the United States under an agree- 
ment as to the meaning or intent of which there was no possible dis- 
pute. 

Accordingly, you are advised that, upon the facts presented, there 
appears no legal basis for modification of the lease of May 16, 1941, 
by reducing the rental to be paid thereunder. 


(B-28646) 


TRANSPORTATION—DEPENDENTS OF MILITARY PERSONNEL 
EXCLUDED FROM ASSIGNED STATIONS 


The provision in section 4 (b) of the act of June 5, 1942, authorizing transporta- 
tion at Government expense of dependents of military personnel, who are 
otherwise entitled to transportation, to locations designated by such mili- 
tary personnel when they are transferred or assigned to stations where 
Government quarters are not available for dependents, applies only after 
the Secretary of War through his proper agent has refused permission for 
the dependents to accompany the officer or man because of the nonavaila- 
bility of Government quarters, and does not apply to a case where the 
officer or man himself determines that public quarters are not available 
at a station from which dependents have not been excluded by proper 
authority. 


Assistant Comptroller General Elliott to the Secretary “of War, September 23, 
1942: 


There has been received your letter of September 1, 1942, as 
follows: 


A claim has been. submitted by Bernard Thielen, Major, FA, for reimburse- 
taent of traveling expenses of his wife from West Point, New York, to Los 
Angeles, California, under the provisions of Section 4 (b), Public Law 580—77th 
Congress, June 5, 1942. 

Major Thielen was relieved from the United States Military Academy, West 
Point, New York, effective about May 30, 1942, and assigned to the Armored 
Force Pool, Fort Knox, Kentucky, by Par. 36, War Department Special Order 
No. 59, March 7, 1942. On May 16, 1942, in anticipation of this move, Mrs. 
Thielen traveled to Fort Knox, Kentucky. Major Thielen has been reimbursed 
by the Government for expenses covering this travel in the amount of $37.90. 

War Department letter, dated May 19, 1942, Subject: Amendment of Orders 
file AG 201—Thielen, Bernard (5-16-42) OD, amended orders affecting Major 
Thielen by assigning him to Headquarters, Services of Supply, Washington, D. C., 
effective May 23, 1942. The claimant’s wife then moved from Fort Knox, 
Kentucky, to Los Angeles, California, and further reimbursement is requested 
under the provisions of Section 4 (b), Public Law 580—77th Congress, predicated 
upon the statement by Major Thielen that no Government quarters are avail- 
able in Washington, D. C. 

It is considered that the “Government quarters’”’ section of the Act was 
intended to refer to quarters at military posts or stations to which dependents 
are not_permitted to accompany military personnel or to a Government post 
where quarters are not available. There is no restriction against dependents 
of officers accompanying them to Washington, D. C. 

On the basis of the amended orders in the subject case, it is considered that 
Major Thielen should, under Par. 7g (2), AR 30-920, be required to reimburse 
the Government for the excess travel payment over the applicable allowance 
for travel from West Point, New York, to Washington, D. C. 

This” case is submitted for clarification and a decision as to the application of 
Section"4 (6), Public Law 580-77th Congress to this claim and to many others 
that” will undoubtedly be submitted under this Act. 
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Sections 3 (6) and 4 (6) of the act of June 5, 1942, 56 Stat. 314, 
315, provide: 


Sec.3. * * * (6) Whencivilian employeesareon duty at places designated 
by the Secretary of War as within zones from which their dependents should 
be evacuated for military reasons, or upon transfer or assignment to duty of 
such civilian employees to places where their dependents are not for military 
reasons permitted to accompany them, their dependents and household effects 
may be moved at Government expense under such regulations as the Secretary 
of War may prescribe, to such locations as may be designated by the employee 
concerned and later from such locations to a duty station to which the employee 
is assigned and at’ which the above restrictions do not apply: Provided, That 
the provisions of this subsection shall be applicable to travel performed by 
dependents and household effects moved on and after December 8, 1941. 

Ec.4. * * * (6) When such military personnel are on duty at places 
designated by the Secretary of War as within zones from which their dependents 
should be evacuated for military reasons, or upon transfer or assignment to 
duty of such military personnel to places where their dependents are not, for 
military reasons, permitted to accompany them or where Government quarters 
for their dependents are not available, dependents for whom travel allowances 
and travel in kind is authorized, and household effects which are authorized to 
be moved at Government expense, may be moved at Government expense to 
such locations as may be designated by the officer, warrant officer, or enlisted 
man concerned and later from such locations to a duty station to which such 
officer, warrant officer, or enlisted man may be assigned and at which the above 
restrictions do not apply: Provided, That the provisions of this subsection shall 
be applicable to travel performed by dependents and household effects moved 
on and after December 8, 1941. 


These were amendments inserted by the Committee on Military 
Affairs of the Senate on H. R. 4476, and in explaining them it is stated 
in Senate Report No. 1285, 77th Congress, second session: 


Section 3. * * #* 

Upon the outbreak of war, and for some time prior thereto, it was considered 
essential to evacuate the dependents and household effects of some civilian em- 
ployees from danger areas. This situation continues to exist in some areas and 
may come to exist in other areas under the varying war conditions. Section 3 (b) 
will permit this to be done 

* * * +. + * ~ 

Section 4, as amended, will grant the same authority, where it does not exist, 

for military personnel, as will section 3 for civilian employees. 


Col. L. P. Worrall, testified for the War Department as to the 
purpose of section 4 (b) in the Hearings Before the Senate Military 
Affairs Committee, on H. R. 4476, at page 28, as follows: 


This is a permanent move only. As you all know, there are a great many 
places where troops are serving now and where there are not adequate quarters 
for dependents. We do not allow families on any of the larger cantonments, 
obviously there is no place for them. That means then that the officer goes, if 
he is on a post where his family is now residing, that space may be needed for 
someone else, and where is she to go? We must logically get her off the military 
post. 

Presumably she will go home to some place where she originally came from. 
At present there is no authority to move her or her household goods anywhere 
except where the officer goes, and we won't let her go there. 

So, our thought is, if we can move her back to mother, or anywhere she would 
like to go, then she must stay there until after this emergency is over, and then 
bring her and her household goods back to wherever the husband is then serv ing. 

It also applies to all persons, that is, I mean, those who are now authorized to 
have household goods moved, the first three grades of enlisted men and all officers 
and warrant officers. It is just a fair proposition. 

Now the other portion of this is: 

To zones within where they are not allowed. 
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And if they are already there, maybe the officer will not be moved and they 
will be. 

Conceivably on the western coast, the situation may make it necessary to 
evacuate the noncombatants. There is no authority in Jaw now to move the 
family away from this place because the officers’ station has not been changed, 
or the enlisted men. I speak generally, 

We want to have authority to move the family out of that area and put the 
family in the place they select, and then after the emergency, the family may be 
moved back to where the officer is serving, it may be there or elsewhere. 

A difference exists between the clause in section 3 (b) and section 
4 (b) set out below, the italicized portion being included in section 
4 (b) and not in section 3 (b): 


* * * or upon transfer or assignment to duty * * * to places where 
their dependents are not, for military reasons, permitted to accompany them 
or where Government quarters for their dependents are not available 


This difference doubtless is due to the fact that civilian seiiariias 
are not ordinarily furnished public quarters for dependents and if 
such quarters are furnished they are charged a rental therefor. This 
is not true of military personnel entitled to quarters for dependents. 
The purpose of the additional language in section 4 (b) was to recog- 
nize a right in the War Department to exclude dependents of military 
personnel from areas not alone for military reasons but also because 
quarters for the dependents of such personnel are not available at the 
individual’s new station. The testimony of Colonel Worrall shows 
that at that time such places included stations where troops are 
serving where there are no adequate quarters for dependents, and that 
families were not allowed in any of the larger cantonments. It was 
never intended that an officer ordered to duty in Washington, D. C., 
or any city of the United States and not within the danger area, 
should himself determine that public quarters are not available and 
thus on transfer from one station to another in continental United 
States secure transportation of his dependents in excess of the cost 
of transportation of the dependents from the last old station to the 
ultimate new station assigned the officer. It is the Secretary of War 
who has the authority under the section to determine areas from 
which dependents are to be evacuated or excluded or are to be ex- 
cluded because Government quarters for the dependents of military 
personnel are not available, and in that situation the statute provides 
that the dependents or household effects ‘‘may be moved at Govern- 
ment expense” as therein provided. It is only after the Secretary of 
War through his proper agent has refused to permit dependents to 
travel to the officer’s or man’s new permanent station that the case 
comes within the section, and the officer or man may then designate a 
location to which his dependents or household effects are to be moved 
at Government expense. The dependents having been refused per- 
mission to accompany the officer or man to his new station pursuant 
to the provisions of the subsection and the benefits of the subsection 
having been accorded, he is not entitled to any further benefit under 
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the provision until he is assigned to a station where the restrictions 
in the subsection do not apply. 

As the dependent of Major Thielen was not prohibited from travel- 
ing to Washington when that place was assigned as Major Thielen’s 
permanent station he is not entitled to anything under section 4 (b) 
of the act of June 5, 1942. His rights to transportation of dependents 
are fixed by section 12 of the act of May 18, 1920, 41 Stat. 604, 10 
U. S. Code 756, and section 12 of the act of June 10, 1922, 42 Stat. 
631, 37 U. S. Code 21. The conclusion as to his rights under those 
laws, as stated in the next to the last penegneye of your letter, is 
correct. 


(B-28185) 


CONTRACTS—FAIR LABOR STANDARDS ACT COMPLIANCE; CANCEL- 
LATION OF CONTRACTS FOR CARRYING MAILS 


It is not one of the functions of this office to determine whether a contractor or 
subcontractor, such as one holding a contract for carrying the mails, is or is 
not subject to the provisions of the Fair Labor Standards Act of 1938, or is 
« is not required to comply with wage orders issued pursuant thereto. 19 

Comp. Gen. 748, amplified. 

When there is in existence at the time bids are submitted a law—such as the Fair 
Labor Standards Act of 1938—which may increase the cost of performing the 
contract work, it must be presumed that all bids submitted were prepared 
in contemplation of and subject to that law 

Where the original contractor under a contract for carrying the mails is author- 
ized by the Post Office Department to sublet the work to a subcontractor, 
the subcontractor may not be relieved of its obligation to perform by reason 
of increased cost of performance unless the Postmaster General exercise the 
authority conferred by section 3951, Revised Statutes, as amended, to re- 
lease the original contractor. 


Comptroller General Warren to the Postmaster General, September 24, 1942 
I have your letter of August 15, 1942, as follows: 


Reference is made to the prior decisions of your office relating to the necessity 
of including in contracts for carrying the mail provisions requiring compliance 
with the Eight-Hour Law or the Fair Labor Standards Act. (See 17 C. G. 37; 
18 id. 285; 19 id. 748 and 20 id. 24.) 

The Wage and Hour Division of the Department of Labor has informed a sub- 
contractor on a screen wagon route that he must comply with the new wage order 
issued by that Department, which was effective as of March 15, 1942. There 
was nothing in the contract on this route requiring compliance with the Fair 
Labor Standards Act or the Eight-Hour Law. The original contractor requested 
to be relieved of his contract by reason of the increased cost of service and his 
own physical disability. His request was denied, but when he subsequently 
applied for permission to sublet service on the route, such permission was granted, 
effective May 1, 1942. The first information had by the subcontractor from the 
Department of Labor was received in June, 1942. 

In the circumstances it is requested that you advise: 

(1) Whether the subcontractor on this route must comply with the wage order 
of the Department of Labor; 

(2) If so, whether the Department may relieve the subcontractor by cancelling 
his contract and readvertising for new bids; 

(3) What effect, if any, the provisions of Section 1820, paragraph 2 of the 
= Laws and Regulations (requiring that contracts be ‘for the remainder of 

original contract term or for a period not less than one year) would have if 
your reply to the 2d question is in the affirmative. 

A prompt decision will be appreciated. 
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The wage order referred to in your letter above quoted apparently 
is that entitled “IN THE MATTER OF THE RECOMMENDA- 
TION OF INDUSTRY COMMITTEE NO. 34 FOR A MINIMUM 
WAGE RATE IN THE PROPERTY MOTOR CARRIER INDUS- 
TRY * * * WAGE ORDER,” issued by the Wage and Hour 
Division, Department of Labor, to be effective on March 16, 1942, 
7 F. R. 994. This order recites that it was issued under authority 
contained in section 8 of the Fair Labor Standards Act, 52 Stat. 
1064. 

Your letter refers to past decisions of this office relating to the 
propriety of including in Government contracts provisions requiring 
compliance with various statutory enactments. In considering the 
effect of such statutes on Government contracts, and more especially 
the effect which the omission of any reference to a particular statute 
in the contract may have on the rights and liabilities of the contractor, 
there must not be overlooked the fact that some such statutes may 
be for application and enforcement on a different basis than others. 

There are statutes such as the eight-hour law of 1912, 37 Stat. 
137, the Walsh-Healey Act, 49 Stat. 2036, and the Bacon-Davis 
Act, 49 Stat. 1011, containing provisions which it is contemplated 
will be included in certain types of Government contracts and, by 
virtue of the contractual obligations thus created, effect enforcement 
of the act and the carrying out of the purposes thereof. Thus, as to 
the eight-hour law of 1912, supra, it was stated in 20 Comp. Gen. 
890, 893— 


* * * The requirement that the provision and stipulation be made a 
part of the contract no doubt was for the purpose of obtaining the contractor’s 
assent thereto and thus enable the Government to enforce the provisions more 
readily and, in the event of violation thereof, to enable the Government summarily 
to withhold the amount of the penalty from the contract price, as a matter of 
contractual right, without a violation of the due process clause of the Federal 
Constitution and without the necessity for judicial proceedings. * * * 

On the other hand, other statutes enacted for a somewhat similar 
purpose—the advancement of the social and economic welfare of the 
country through the establishment of better working conditions— 
comprehend Government contracts within their sphere of operation 
but encompass the much larger sphere of all interstate commerce. 
In this latter category are the National Labor Relations Act, 49 
Stat. 449, and the Fair Labor Standards Acts, supra. These statutes 
depend for the backbone of the effectiveness upon the regular legal 
processes of the courts rather than upon contractual rights and obli- 
gations. 

It was held in 19 Comp. Gen. 748, that contracts for carrying the 
mails properly may not require compliance by contractors with the 
Fair Labor Standards Act. However, this was not intended, nor may 
it reasonably be construed, as constituting a holding that the act 
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does not apply to the services rendered under that type of contract. 
As of importance in the consideration of the first question in your 
letter, attention is invited to the decision 20 Comp. Gen. 24, 26, which 
discussed the inclusion of provisions requiring compliance with the 
said act in Government contracts generally. In the course of said 
decision it was said: 


* * * Section 15 of the act prescribes and designates as ‘unlawful’’ certain 
acts or undertakings as enumerated in said section. Section 16 (a) provides the 
penalties attendant upon conviction for willful violation of any of the provisions 
of section 15 and section 16 (b) relates to the civil liability of an employer to 
employees affected by a violation of sections 6 or 7 of the act. Other sections of 
the statute provide the machinery for the administration of its provisions. 

Thus, the statute specifies the means by which and manner in which it is to be 
administered and enforced and prescribes the punishment to be imposed upon 
conviction for its violation. But the statute does not provide for, or authorize, 
the inclusion in contracts of the United States of any requirement that a con- 
tractor otherwise amenable to its provisions shall pledge compliance with the 
law as a matter of contract undertaking. * * * 

Accordingly, you are informed that, aside from any consideration as to whether 
employees engaged, wholly within a State, in the construction, alteration, or repair 
of a road are covered by the Fair Labor Standards Act, as to which I express no 
opinion, and which appears from the correspondence to be somewhat of an open 
question with the Wage and Hour Division, Department of Labor, there would 
appear to be no legal authority—as there would appear to be no need—for the 
inclusion in Government contracts of a requirement for compliance with the 
Fair Labor Standards Act of 1938, or of any other reference to the statute. If 
a contractor with the Government is amenable to the law in any instance, which 
question would necessarily await judicial determination in case of doubt or un- 
certainty, the recourse—and the only recourse—of the United States, acting in 
its sovereign capacity and not in its capacity as a contractor, would be as set forth 
and provided in the statute. See 19 Comp. Gen. 748, 750; cf. 17 Comp. Gen. 37; 
18 id, 285; and B—10675, July 8, 1940, 20 Comp. Gen. 14. 


In other words, it is not one of the functions of this office to deter- 
mine whether, under the facts of a particular case, a Government 
contractor is or is not subject to the provisions of the Fair Labor 
Standards Act, orisor is not required to comply with wage orders 
issued pursuant thereto. See, however, Magann v. Long’s Baggage 
Transfer Co., 39 Fed. Supp. 742, and rulings of the Interstate 
Commerce Commission and of the Wage and Hour Division cited 
and discussed therein; also, Thompson v. Daugherty, 40 Fed. Supp. 
279. Therefore, as to your first question, it may be said that it is 
not for answering by this office. 

A note appended to section 1816 of the Postal Laws and Regulations, 
1940, reads, in pertinent part, as follows: 


* * * A contractor may, with the consent of the Postmaster General, make a 
subcontract with another for the performance of the service undertaken by him, 
but he continues as contractor and is responsible for the due fulfillment of his contract. 
* * * [Italics supplied.] 

In view of this provision, and if it be assumed to have been determined 
by proper authority that the subcontractor on this route is required 
by law to comply with the wage order issued by the Wage and Hour 
Division, it may be said, in answer to question 2 in your letter, 





268 DECISIONS OF THE COMPTROLLER GENERAL 


that relief of the subcontractor could be accomplished only by can- 
celation of the original contract, thus indirectly relieving the sub- 
contractor of his obligation under the subcontract. 

The contract in the instant case contained no provision requiring 
compliance with the Fair Labor Standards Act, but, as pointed 
out in the above-quoted portion of the decision reported in 20 Comp. 
Gen. 24, none was needed. Presumably this contract resulted from 
an invitation to bid circularized in the usual manner and the accept- 
ance of the lowest responding bid thereto. It would appear further 
that the Fair Labor Standards Act was in existence at the time bids 
were invited for this service. Under such circumstances the appli- 
cability of this law was a matter to be considered, and the risk of 
increased cost of performance by reason of enforced compliance with 
wage orders to be issued thereunder guarded against by all persons 
submitting bids. 

It is no more incumbent on the Government to inform a prospec- 
tive contractor of his legal obligations under the Fair Labor Standards 
Act than of his obligations under any other law the provisions of 
which may affect in some way the cost or manner of performing his 
contract. When there is in existence a law which may increase the 
cost or add to the onus of certain work, it must be presumed that all 
bids submitted were prepared in contemplation of and subject to that 
law. 

The fact that the wage order was issued by the Government as 
sovereign has no material bearing in the matter, the Government as 
a contractor being a separate and distinct character. Compare 8 
Comp. Gen. 25; 13 id. 46; 18 id. 160; 19 id. 903. 

The act of May 31, 1940, 54 Stat. 227, amending section 3951, Re- 
vised Statutes, as amended, provides in part: 


The Postmaster General may, in his discretion and in the interest of the Postal 
Service, readvertise and award new contracts for the purpose of releasing con- 
tractors and their sureties under the following conditions: * * * (d) where 
it is found after full investigation that the compensation of such contractors is 
wholly inadequate and that the continuation of the contract would impose undue 
hardship upon the contractor: Provided, That provision (d) shall be effective only 
upon the giving, by the contractor of ninety days’ advance notice of his desire 
to be released: Provided further, That such contractor shall waive the one month’s 
extra pay authorized by law where contracts are canceled under section (d). 

In view of the statement in your letter that the request of the 
original contractor to be relieved of his contract by reason of the 
increased cost of the service and his physical disability has already 
been denied, presumably there does not exist that extraordinarily 
unfavorable financial arrangement from the contractor’s standpoint 
requisite for relief under the above-quoted statute. Under such 
circumstances there is no authority to waive or otherwise dissipate 


the contractual right of the United States to have the services 
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embodied in the original contract performed at the price stated 
therein. See generally 20 Comp. Gen. 448, and court cases cited 
therein. 

Since the answer to your second question must be in the negative, 
consideration of the third question appears unnecessary. 


(B-28781) 


DECEDENTS’ ESTATES—CLAIMS SETTLEMENTS IN ABSENCE OF 
EXACT PAY ACCOUNT INFORMATION 


Section 236, Revised Statutes, as amended, providing that all claims by and 
against the United States shall be settled by the General Accounting Office, 
leaves to the discretion of this office what evidence is required in support 
of such claims. 

By virtue of its authority under section 236, Revised Statutes, as amended, to 
settle all claims by and against the United States, this office has authority 
to settle claims for the pay and allowances of officers and employees of the 
United States who have died in the service under circumstances making 
it impossible to obtain exact information as to the state of the account of 
the individual, and it is within the discretion of this office in such cases to 
determine what evidence reasonably establishes that the United States is 
indebted in a specific amount to the estate of the decedent. 

Where War Department reports on claims of heirs for arrears of pay, etc., due 
military personnel who die in service show that death occurred under con- 
ditions making it impossible to obtain .exact pay account information from 
official disbursing records, and the statement of account is made, based on 
information in the War Department, on the assumption that the decedent 
was paid in full to the last day of the month preceding that in which death 
occurred, settlement of such claims will be made on that basis in the absénce 
of other considerations, with deductions being made for allotments and other 
indebtedness items accruing regularly or reflected by War Department 
records or otherwise brought to attention. ‘ 

Where claims of heirs of military personnel who die in service are settled without 
exact information as to the state of the account of the decedent being avail- 
able from official disbursing records, the settlements will be treated as final 
with respect to the limited information on which they were based and will 
not be revised on surmises or inferences, but such settlements will be open 
to revision on the basis of exact information subsequently becoming avail- 
able in the official records. 


Assistant Comptroller General Elliott to the Secretary ‘of War, September 25, 
1942: 


There has been received your letter of September 7, 1942, as follows: 


It is desired to bring to your atténtion, for such remedial action as may be 
possible under the circumstances, the matter of the settlement of arrears of pay 
of military personnel who die in the military service under conditions making 
it impossible or impracticable to secure complete information on which to base 
a settlement for arrears of pay in the exact amount due. 

You will appreciate that under present war conditions, with troops scattered 
throughout the world operating under varying conditions of combat service, it 
is impossible in many instances for the War Department to make an adminis- 
trative report on claims filed by the heirs of military personnel, who die in the 
service as to the date of the last payment of such personnel, as to the items of 
indebtedness due the United States or its instrumentalities, and, in many cases, 
as to the rank and grade actually held by such personnel on the date of death, 
this being especially true where records have been lost, destroyed, captured by the 
enemy, or are otherwise not available, or where means of communication are 
such that complete information cannot be secured, 
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A considerable number of such cases are now in this unsatisfactory status and 
the War Department is in receipt of an increasing volume of inquiries from such 
heirs, and Members of Congress on behalf of such heirs, as to the status of the 
settlement for arrears of pay in such cases. Doubtless your office also is receiv- 
ing a number of such inquiries. 

As illustrative of the general situation above described, reference is made to 
the case of Captain Henry Schipper, Jr., Infantry Reserve, Serial No. O-270166, 
who died in the Philippine Islands on December 25, 1941, under combat conditions 
which also resulted in the loss in whole or in part of military and disbursing 
records, thus making it impossible in this case to furnish your office with complete 
accounting data on which an exact settlement for arrears of pay could be made. 
The principal lack of accounting data in this case consists of being unable to 
furnish the date and amount of last payment, amounts that may be due the 
Government or its instrumentalities, or even exact information as to the rank 
held by Captain Schipper at time of death, the only data as to the latter item 
available to the War Department being that now of record in the office of The 
Adjutant General. Under date of February 12, 1942, your office requested of 
the Office Chief of Finance a transcript of the final pay account of Captain Schipper. 
Under date of May 19, 1942, the War Department made an administrative report 
in this case which, however, in view of the causes above indicated was incomplete, 
poets as to the date of last payment of Captain Schipper since no dis- 

ursing officers’ accounts from the Philippine Islands have been received in 
the War Department since October of 1941. It may be anticipated that the 
detailed information requested in this case may never be secured, thereby render- 
ing impossible under present practice a settlement of arrears of pay. The 
situation with reference to Captain Schipper’s case, and others now pending, 
pom out of conditions up to date. However, it is anticipated that in the 
uture the number of such cases may greatly increase to the extent where possibly 
thousands will exist. Unless some remedial action can be taken to adjust them 
on a basis other than that required under present practice the heirs of such 
deceased personnel will probably never be paid any amount of final pay. 

With a view, therefore, to the settlement of the account of Captain Henry 
Schipper, Jr., it is recommended that your office give favorable consideration to 
the settlement of that account on the basis of the rank or grade shown on the last 
official records of the War Department and upon the assumption that the date 
of last payment, in the absence of evidence to the contrary, was made on the last 
day of the month preceding that in which his death occurred, with necessary 
deductions for allotments or any items of indebtedness which may be shown on 
the records of the War Department in Washington. 

It is also recommended that, if the above basis of settlement is satisfactory, 
the same procedure be applied to other cases which are pending in the War Depart- 
ment, and to those which may arise in the future where similar conditions render 
impossible or impracticable the furnishing of information on which to make an 
exact settlement. If this method of settlement under the authority vested in your 
office under existing law is deemed improper, it is requested that consideration 
be given to such other method of settlement as may be deemed to be authorized 
under existing law in order that some measure of relief may be given to dependents 
of such personnel to meet the present situation. 


Section 236, Revised Statutes, as amended (31 U.S.C. 71) provides: 


All claims and demands whatever by the Government of the United States or 
against it, and all accounts whatever in which the Government of the United 
States is concerned, either as debtor or creditor, shall be settled and adjusted in 
the General Accounting Office. 


This has been the law in substantially this form since March 3, 
1817 (3 Stat. 366). It will be observed that the statute does not 
prescribe what evidence shall be the basis for the allowance of a claim. 
That is left to the discretion of the General Accounting Office. In 
the past, and in ordinary circumstances where it is practicable to 
furnish complete information as to the state of the account of any 
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deceased individual formerly employed by the Government, such 
complete information has been required, but where such information 
can not be furnished there is a discretion as to what other evidence 
may reasonably establish that the United States is indebted in a 
specific amount to tbe estate of the deceased former officer or employee. 
In some cases where exact information 1s not obtainable statutes have 
provided what substitute evidence may be accepted, See, for ex- 
ample, sections 284, 286 and 287, Revised Statutes. But even in such 
statutes a large discretion is left to the accounting officers. But not- 
withstanding the specific statutes cited, there is similar authority 
implied in section 236, Revised Statutes, to settle claims for the pay 
and allowances of officers or employees of the United States who have 
died in its service where, because of the circumstances of death, exact 
information as to the state of the account of the individual can not 
be furnished, if the interests of the United States are adequately pro- 
tected. 

Section 1268 of the Revised Statutes, 10 U. S. C. 861, provides that 
officers of the Army shall be paid in monthly payments. Accordingly, 
in those cases where disbursing activities were maintained by the 
War Department, it may be assumed that payments were made on 
the last day of the month preceding the month in which the officer or 
enlisted man died and that pay thereafter accrued and was in arrears 
from the first of the succeeding month to the date of death. 

If, therefore, in the described cases, reports of the War Department 
show the circumstances of death and state the account on the basis of 
information in the War Department on the assumption the deceased 
was paid in full to the last day of the preceding month and that the 
statement of account is made without access to the official disbursing 
records, settlement of such arrears in these cases will be made on that 
basis with deductions for allotment payments and other items of in- 
debtedness accruing regularly or which may be shown on the records 
of the War Department, including other proper charges coming to the 
attention of this office. Of course, if it is officially shown that the 
circumstances of a particular case justify a different method of cal- 
culation and the interests of the Government so require, those circum- 
stances and facts necessarily must be taken into consideration. 

Such settlements, it should be understood, will not be revised on 
surmises or inferences but will be treated as final with respect to the 
limited information upon which they were based. However, if sub- 
sequently exact information in the official records as to the state of 
the account of the individual becomes available the settlement will 
be revised on the basis of the official records then reported. 
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(B-28244) 


WARRANT OFFICERS—STATUS AS “ENLISTED ‘MEN 
OR ENROLLED MEN” 
A warrant officer to whom has been awarded the soldier’s medal pursuant to 
section 11 of the act of July 2, 1926, is not an “enlisted or enrolled man’”’ 
within the purview of section 13 of the act so as to entitle him to the addi- 


tional pay prescribed by said section for enlisted or enrolled men awarded 
the distinguished flying cross or the soldier’s medal. 


Assistant Comptroller General Elliott to Maj. H. L. Haviland, U. S. Army, 
September 28, 1942: 

Your letter of July 6, 1942, requests decision as to the propriety 
of payment of a voucher in the amount of $3.07 (enclosed with your 
submission), in favor of Stephan Polansky (W-2103320), warrant 
officer (jg), purporting to cover additional pay for soldier’s medal 
for the period from-May 15 to June 30, 1942. 

You state that doubt as to the propriety of payment exists due 
to the interpretation of section 13 of the Act of July 2, 1926, 44 
Stat. 780, 789. 


Relevant sections of the act in question are, in pertinent part, 
as follows: 


Sec. 11. Under such rules and regulations as he may prescribe the President 
is hereby authorized to present, but not in the name of Congress, a medal to be 
known as the soldier’s medal, * * * to any person who, while serving in any 
capacity with the Army of the United States, including the National Guard 
and the Organized Reserves, shall hereafter distinguish himself, or herself, by 
heroism not involving actual conflict with an enemy. 

* * * . * * * 

Sec. 12. Under such rules and regulations as he may prescribe, * * * the 
President is hereby authorized to present, but not in the name of Congress, a 
distinguished flying cross * * *, to any person who, while serving in any capac- 
ity with the Air Corps of the Army of the United States, including the National 
Guard and the Organized Reserves, or with the United States Navy, * * * dis- 
tinguishes himself by heroism or extraordinary achievement while participating 
in an aerial flight * * *. 

Sec. 13. Each enlisted or enrolled man to whom there shall be awarded the 
distinguished flying cross or the soldier’s medal shall be entitled to additional 
pay at the rate of $2 per month from the date of the act of heroism or extraor- 
dinary achievement on which the award is based, * * * and said additional 
pay shall continue throughout his active service, whether such service shall or 
shall not be continuous. 


It is thus apparent that the soldier’s medal may be awarded to any 
person otherwise qualified, and that officers as well as enlisted men, 
whom the President shall consider and select as entitled thereto 
“under such rules and regulations as he may prescribe” are eligible 
for the award thereof. But section 13 of the act expressly limits 
allowances of additional pay of $2 per month to enlisted or enrolled 
men who shall be awarded the soldier’s medal or the distinguished 
flying cross, and hence an officer or person other than an enlisted or 
enrolled man, who may be the recipient of the soldier’s medal or 
distinguished flying cross is not entitled to the statutory additional 
pay. Such has been the construction of the subject and other 
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statutes of like tenor, and similar if not identical phraseology. See 
generally 7 Comp. Gen. 77; id. 543; 13 id. 282; A-27550, June 28, 1929. 

Though you do not so state, it is presumed that your doubt lies 
in the question as to whether a warrant officer (jg) may be classified 
as an enlisted man, rather than an officer, and so entitled to the 
additional pay provided in the statute for enlisted men awarded the 
soldier’s medal, and your submission is herein considered on that 
basis. 

The grades or designations of “‘chief warrant officer” and ‘‘warrant 
officer (junior grade)” in the Army were established by the act of 
August 21, 1941, 55 Stat. 651, which modified preexisting provisions 
of law relative to warrant officers in the Army. However, such modifi- 
cations are not here important and need not be noted at length, since 
they did not fundamentally alter the status of warrant officers as such, 
and as they had theretofore been a recognized distinct official classi- 
fication of officers in the Army since the act of July 9, 1918, 40 Stat. 
881, which made provisions for warrant officers in the Army Mine 
Planter Service, and the Act of June 4, 1920, 41 Stat. 761, as amended, 
which provided for certain other warrant officers. Suffice it to point 
out for present purposes that the act of August 21, 1941, provides that 
warrant officers, whether chief or junior grade, and whether under 
original permanent appointment in the Regular Army or temporary 
appointment in the Army of the United States, as authorized in the 
statute, may be assigned to such duties as may be prescribed by the 
Secretary of War including, under certain conditions, those normally 
discharged by commissioned officers, which they are empowered to 
perform “under regulations to be prescribed by the President”; that 
they “shall take rank next below second lieutenants and among them- 
selves under regulations prescribed by the Secretary of War’’; and that 
warrant officers shall be entitled to retirement under the same condi- 
tions as commissioned officers, subject to provisos not here material. 
The act also provides that ‘“‘Warrant officers appointed under existing 
laws, other than masters and chief engineers of the Army Mine Planter 
Service, shall become warrant officers (junior grade), and masters and 
chief engineers of the Army Mine Planter Service shall become chief 
warrant officers, on the date this Act shall become effective. * * *” 

Apparently, the principal purpose and effect of the act was to re- 
group warrant officers then in the Army into chief warrant officers 
and warrant officers (junior grade) as among themselves, and to pro- 
vide that appointments, pay, allowances, functions and prerogatives 
of warrant officers in the Army should thereafter be in conformity 
therewith, and it would appear to be manifest that the statute wrought 
no material change in the classification of warrant officers as distinct 
from commissioned officers on the one hand, and certainly no less if, 
indeed, not more, distinct from enlisted men on the other. 
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In the comparatively recent case of Walton v. United States, 89 C. 
Cls. 28, the court said: 

In the U. 8. Code there are separate chapters dealing with Commissioned 
Officers, Warrant Officers, and Enlisted Men, indicating that ‘‘warrant officers” 
may not be generally classified with either commissioned officers or enlisted men. 
It seems to be a distinct classification, ranking after commissioned officers but 
before enlisted men. 

In support of that view, the court quoted from United States Code, 
Title 10, sections 593 and 594 and Title 37, sections 13 and 26a. In 
addition to what was said by the court in that respect, it may be 
pointed out that section 4a of the act of June 4. 1920, 41 Stat. 761, 
referred exclusively to ‘‘warrant officers” while section 4b dealt with 
“enlisted men”, and that section 8 of the act of June 16, 1942, Public 
Law 607, 77th Congress, 56 Stat. 362, effective as of June 1, 1942, 
deals with readjustment of pay and allowances for warrant officers of 
the services affected, while the pay and allowances of enlisted men are 
covered by section 9 of that act, 56 Stat. 363. Moreover, it may 
safely be said that whenever warrant officers and enlisted men of the 
Army are grouped together in legislative enactments, warrant officers 
are not classed as enlisted men, but the distinction is always drawn. 
The several statutes with reference to warrant officers of the Army, 
more particularly that of August 21, 1941, supra, would appear to 
emphasize the differentiation between warrant officers and enlisted 
men of the Army recognized by the Court of Claims in the above- 
cited case, and to establish clearly that warrant officers, as such can- 
not properly be classed or considered as enlisted men of the Army. 
See in this connection 27 Comp. Dec. 883. 

When the act of July 2, 1926, was passed, warrant officers were 
no less a part of the military establishment than they are today, 
and warrant officers in the Navy had been recognized as officers of 
the Navy well nigh from the beginning. See Rush’s case, 2 C. Cls. 167; 
Brown v. United States, 113 U.S. 568; Katzer v. United States, 52 C. 
Cls. 32; United States v. Hendee, 124 U. S. 309. But the Congress 
in section 13 of that act expressly and explicitly limited the right 
to additional pay of $2 per month to enlisted or enrolled men of the 
Army or of the Navy to whom the soldier’s medal or the distinguished 
flying cross should be awarded, and made no provision for additional 
payment to warrant officers of either service, though warrant officers 
were eligible for the award of the medal or the cross as the case might 
be. It must be presumed that the Congress imposed the limitation 
advisedly and intentionally, and such limitation by necessary impli- 
cation excludes warrant officers and all other recipients of the awards 
save enlisted or enrolled men from a right to additional payment by 
reason thereof. Expressio unius est exclusio alterius—the expression 
or naming of one is the exclusion of the other—is a fundamental canon 
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of statutory interpretation. Had the Congress intended that warrant 
officers of the Army or of the Navy awarded the soldier’s medal or the 
distinguished flying cross should receive additional pay of $2 per 
month, it would have said so. Walton v. United States, supra. 
Accordingly, it must be held that a warrant officer awarded the 
soldier’s medal is not entitled to $2 per month additional pay prescribed 
by the statute in question for enlisted men, and you are not author- 
ized to pay the voucher submitted, which is retained in this office. 


(B-28618) 


LONGEVITY PAY—MARINE CORPS RESERVE OFFICERS— 
SERVICE CREDITS 


The provision in section 3 of the Pay Readjustment Act of 1942, requiring confir- 
mation in grade and qualification for all general service in order that full 
time for periods during which an officer held a reserve commission may be 
counted for longevity pay purposes, applies only to the Naval Reserve 
Force and the Marine Corps Reserve Force in which, from 1916 to 1925, 
such confirmation and qualification were required, and does not apply 
to the other reserve services named therein the laws pertaining to which 
did not require such confirmation and qualification. 

A Marine Corps Reserve officer who, prior to acceptance of a commission in the 
Marine Corps Reserve, held a ‘commission in the Officers’ Reserve Corps 
of the Army may be credited, for purposes of computing longevity pay under 
section 3 of the Pay Readjustment Act of 1942, with full time for all periods 
during which he held a commission in such Officer’s Reserve Corps. 


Assistant Comptroller General Elliott to Col. Tom E. Thrasher, Jr., U. S. Marine 
Corps, September 28, 1942: 


There has been considered your letter of September 1, 1942, as 
follows: 


There has been presented to this office for payment the attached voucher on 
which Major John R. Moe, U. S. Marine Corps Reserve, active, claims the dif- 
ference between pay as an officer of the fourth pay period with over nine years’ 
service at the rate of $287.50 per month, and with over fifteen years’ service at 
the rate of $312.50 per month, for the period June 1 to August 31, 1942, inclusive. 

The records of this Headquarters, as furnished by the War Department, show 
that Major Moe accepted commission in the U. 8S. Army Reserve on September 12, 
1924, and that he had continuous commissioned service until the date of his 

separation therefrom, July 6, 1938, a total of thirteen years, nine months, and 
twenty-five days. The records further show that Major Moe performed active 
duty as a commissioned officer in the U. 8S. Army Reserve Corps for the periods 
August 8, 1926, to August 22, 1926; July 21, 1929, to August 3, 1929; October 18, 
1930, to October 31, 1930; October 7, 1934, to October 20, 1934; December 1, 1934, 
to February 15, 1936, and May 23, 1937, to June 5, 1937, all dates inclusive, a 
total of one year, four months, and twenty-six days’ active commissioned service. 
The records further show that Major Moe accepted commission as a captain in 
the U. S. Marine Corps Reserve on July 18, 1938, and has held commission con- 
tinuously since that date. Moe was promoted - the rank of Major in the Marine 
Corps Reserve for temporary service on May 8, 

In 2 Comp. Gen. 771-772, it was held that teThe | provision of section 3, ‘with 
full time for ‘all periods during which they have performed active duty under 
reserve commissions, and with one-half time for all other periods during which 
they have held reserve commissions’ has equal application to officers of ‘the 
reserve forces of any of the services mentioned in the title of this act. *") Te 
services mentioned in the title of the act of June 10, 1922, are the Army, Navy, 
Marine Corps, Coast Guard, Coast and Geodetic "Survey, and Public Health 
Service.” 

540712™"—43———-20 
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Accordingly, Major Moe has heretofore been credited and paid longevity pay on 
the basis of full time for all periods of active commissioned service and for one- 
half time for all other periods during which he held a commission in the U. 8. 
Army Reserve Corps. He had, therefore, a total of seven years, seven months, 
and eleven days’ service for longevity purposes prior to accepting commission in 
the Marine Corps Reserve and has been paid accordingly. 

Section 3 of the Act of June 16, 1942, Public Law 607, 77th Congress, insofar 
as here material, provides that: 

“In computing the increase of pay for each period of three years’ service, such 
officers shall be credited with full time for all periods during which they have 
held commissions as officers of any of the services mentioned in the title of this 
act, or in the Organized Militia prior to July 1, 1916, or in the National Guard, 
National Guard of the United States, or in the Officers Reserve Corps, or in the 
Naval Militia, or in the National Naval Volunteers, or in the Naval Reserve 
force, Naval Reserve, Marine Corps Reserve force, Marine Corps Reserve, Coast 
Guard Reserve, and the Reserve Corps of the Public Health Service, when con- 
firmed in grade and qualified for all general service.” 

In view of the foregoing, doubt exists as to whether the undersigned may, under 
the provisions of Section 3 of the Act of June 16, 1942, supra, on and after June 1, 
1942, pay officers of the Marine Corps Reserve longevity pay based on 100% for 
all service, both active and inactive, in the U. 8. Army Reserve Corps prior to 
May 31, 1942. Your decision is therefore requested as to whether the under- 
signed is authorized to pay the enclosed voucher. 

In view of the fact that there are a number of such cases now before this office 
it is requested that, if practicable, your decision be expedited. 


Section 3 of the act of June 10, 1922, 42 Stat. 627 provided in part: 


* * * Jn computing the increase of pay for each period of three years’ service, 
such officers shall be credited with full time for all periods during which they have 
held commissions as officers of any of the services mentioned in the title of this 
Act, or in the Organized Militia prior to July 1, 1916, or in the National Guard, 
or in the Naval Militia, or in the National Naval Volunteers, or in the Naval 
Reserve Force or Marine Corps Reserve Force, when confirmed in grade and 
qualified for all general service, with full time for all periods during which they 
have performed active duty under reserve commissions, and with one-half time 
for all other periods during which they have held reserve commissions. 

This was construed as authorizing full time credit for longevity 
for time during which the officer held a commission in any of the named 
organizations, unless the statute applicable to the organization re- 
quired confirmation in grade and qualification for all general service. 
The Naval Reserve Force Act of August 29, 1916, 39 Stat. 587, pro- 
vided that when first enrolled in the Naval Reserve Force, members 
(except those in the Fleet Naval Reserve) should be given a provisional 
grade, rank or rating, required qualification for all general service in 
the Naval Reserve Force, and certain active services for confirmation. 
Accordingly, under the act of 1922, one-half time credit only was 
allowed for inactive service in a provisional grade in the Naval or 
Marine Corps Reserve Force. It will be noted that the Officers’ 
Reserve Corps of the Army and the Public Health Reserve were not 
included in the named services for which full time credit was allowed 
for inactive service and those reserve services were included in the 
last clause of the section, that is, members were allowed one-half 
time credit for inactive service during the time the person held a 
commission in either of those reserves, and full time credit for active 
service, without reference to confirmation in grade and qualification 
for all general service. Section 11 of the Naval Reserve Act of Febru- 
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ary 28, 1925, 43 Stat. 1083, provided that when on the indicated active 
duty officers of the Naval Reserve “shall be deemed to have been con- 
firmed in grade and qualified for all general service.” The same 
provision appears in section 7 of the Naval Reserve Act of June 25, 
1938, 52 Stat. 1176, 1177. 

In section 3 of the act of June 16, 1942, it is specifically provided 
that officers— 


* * * shall be credited with full time oe all periods during which they 
have held commissions as officers * * * the Officers Reserve 
Corps, * * * Coast Guard Reserve, ca ‘the ene Corps of the Public 
Health Service, when confirmed in grade and qualified for all general service. 


The provision now appearing in the law requiring confirmation in 
grade and qualifications for all general service applies only to the 
Naval Reserve Force and the Marine Corps Reserve Force in which, 
from 1916 to 1925, such confirmation and qualification were required. 
It does not require confirmation in grade and qualification for all 
general service in any of the other reserve forces named in the section 
as the laws for such other service did not require such confirmation 
and qualification. The only effect therefore of the limiting words is 
to deny to officers of the Naval or Marine Corps Reserve Force any 
credit for longevity during the time they held only a provisional grade 
in the Naval or Marine Corps Reserve Force. 

You are authorized to pay the voucher, returned herewith, if other- 
wise correct. 


(B-28624) 


CONTRACTS—COST-PLUS—APPLICABILITY OF FAIR LABOR 
STANDARDS ACT 


If it be administratively determined that the interests of the Government will be 
best served by sogeoene in the view of a representative of the Adminis- 
trator, Wage and Hour Division, Department of Labor, that guards employed 
bya cost-plus-a-fixed- fee contractor engaged in the operation of an ordnance 
plant are entitled to overtime pay under the Fair’ abor Standards Act of 
1938, otherwise proper reimbursements under the contract for overtime 
payments made to the guards in accordance with such interpretation of 
said act will not be questioned. The decision sets forth the evidence which 
will be accepted in support of the reimbursement vouchers. 


Comptroller General Warren to the Secretary of War, September 28, 1942: 


I have your letter of August 25, 1942, as follows: 


There has been referred to the Office of the Chief of Ordnance by the Com- 
manding Officer of the Radford Ordnance Works a request for advice and instruc- 
tions as to the disposition of certain claims (and potential claims) for overtime 
worked by guards of the Hercules Powder Com ay, rime contractor with Ord- 

nance under cost-plus-a-fixed-fee contract No. 62, which request, after 
review by the Ordnance Department, is Steoseal” for your consideration and 
decision. 

The factual background as to the derivation of such claims is presented in detail 
in letters, Hercules Powder Company, dated May 11, 1942, War Department, 
Radford Ordnance Works, dated June 8, 1942, and the indorsements and inclo- 
sures thereto, all forming part of the file herewith. 

The claims arise under an interpretation of the Fair Labor Standards Act, 1938 
(29 U. S. C. 201-219) as given by investigators of the Wage and Hour Division 
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of the Department of Labor to the contractor, which investigators stated it to be 
their opinion that the guards in question were covered by the act. The employer, 
Hercules Powder Company, had assumed in good faith that they were not so 
covered, and, therefore, had not paid overtime for the periods of time that the 
guards were engaged in work train duty, were having uniforms inspected, and 
were getting to their respective guard posts. 

If the plant in question is engaged gf meng saw of goods for interstate commerce, 
and the inspectors of the Wage and Hour Division of the Department of Labor 
so contend, then these guards employed by the operating contractor apparently 
are covered by the Fair Labor Standards Act, and there arises against the con- 
tractors a contingent liability in the approximate amount of $57,000 in the instant 
case, for those wages accrued during the period when overtime was not paid such 
employees. 

n its consideration of decisions on the matter, the Ordnance Department 
could find nothing by the courts on the specific question of whether cost-plus-a- 
fixed-fee contractors working on Ordnance phases of a Government contract 
and producing materials thereunder are engaged in interstate commerce. The 
Supreme Court of the United States in Kirschbaum v. Walling, Admr., and 
Arsenal Building Corporation v. Walling, Admr., 86 Adv. Op. 1054; 62 Sup. 
Ct. Rep. 1116, both decided June 1, 1942, did, however, broadly construe the 
Fair Labor Standards Act and held it applicable to employees engaged in the 
operation and maintenance of a building in which goods for interstate commerce 
were produced by the occupants of the building. The court did not agree with 
the owner of such building in his contention that his ownership was purely local 
in character, and that the Act did not apply when an owner-employer like him- 
self was not engaged in an industry partaking of interstate commerce. 

It seems to be generally conceded by the Ordnance Department, in its Manual 
of Instructions for the Administration of Contracts, Section XI-G-1, 2, and 3, 
and Section XI-I-4, that the Act is applicable. (However, the expression was 
in September, 1941, and after the fact upon which part of the claim arose in 
the instant case.) This same view is expressed by the Office of the Under Sec- 
retary of War as may be seen from the following excerpt from a memorandum 
dated September 30, 1941, Director of Purchases & Contracts, to The Quarter- 
master General: 

‘“‘* * * Furthermore, it is the expressed policy of the War Department, 
that all its contractors should comply with the statement of labor policy adopted 
by the Advisory Commission on August 21, 1940. This statement of policy 
provides in part as follows: 

***All work carried on as part of the defense program should comply with 
federal statutory provisions affecting labor wherever such provisions are appli- 
cable. This applies to the Walsh-flealey Act, Fair Labor Standards Act, the 
National Labor Relations Act, etc.’ 

“It is the opinion of this office that this policy was intended to apply to em- 
ployees of cost-plus-a-fixed-fee contractors whenever applicable to employees of 
similar lump sum contractors.” 

The General Accounting Office, through the Assistant Chief, Audit Division, 
expressed a view as to the applicability of the Fair Labor Standards Act in a 
letter, dated June 30, 1942, sent through the Chief of Ordnance to the Com- 
manding Officer, Wolf Creek Ordnance Plant. The letter stated that the Fair 
Labor Standards Act was applicable to custodial and administrative employees 
of Procter & Gamble, operators of the Ordnance Plant at Milan, Tennessee under 
a cost-plus-a-fixed-fee contract, W-ORD-494. While not so stated in the 
letter, the logical implication appears to be that other contractors operating 
under similar contracts are also covered by the Act. ' 

The Ordnance Department is aware, of course, of the fact that the United 
States is not an employer as that term is defined in Section 3 (d) of the Fair Labor 
Standards Act, and is, therefore, specifically excluded from its requirements. 
See also 20 Comp. Gen. 24. This exclusion would not, however, cover Ordnance 
cost-plus-a-fixed-fee contractors as operating employers since such Ordnance 
Contractors have been designated in Title VIII, Article VIII-A-6 of the instant 
contract, and generally in other Ordnance contracts, to be independent con- 
tractors. The Supreme Court, in the case of Alabama v. King and Boozer, 
et al, decided November 10, 1941, 314 U. S.—, and the Comptroller General 
in his decisions B—-19726, B—19052, 21 Comp. Gen. 682, and B-23012, dated 
February 9, 1942, expressed the same opinion. As independent contractors, 
they would be employers, as that term is defined in the Fair Labor Standards 
Act, and, if engaged in interstate commerce, as they appear to be, then their 
employees are entitled to the overtime provided for in the Act. 
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Assuming that these employees are entitled to such overtime, then there exists 
the approximate contingent liability before mentioned. It is approximated for 
the reason that records of the time actually consumed by the employees involved 
were not maintained since the employer-contractor did not, until the Wage and 
Hours inspector’s visit, regard such employees as being covered by the Act. 
The question of what evidence will be required to support reimbursement to 
the contractor, in the event it is decided such payment may be approved, 
must, therefore, be decided. The contractor proposes to prepare caliuile time 
and other records, following a procedure as discussed in detail in his letter dated 
May 11, which is part of the file herewith, and which procedure, if satisfactory 
Sr office, will be approved for use by the Ordnance Department. 

ttention is called to the fact that by letter dated June 17, 1942, copy here- 
with, the Regional Director of the Wage and Hour Division of the United States 
Department of Labor stated, with respect to the accrued wages of the employees 
representing the above-mentioned contingent liability of the contractor, that no 

ministrative or other action forcing the contractor to pay will be taken b 
the Division, but stressed the fact that independent action by the contractor’s 
employees involved might be taken under 16 (b) of the Act. Such section reads 
as follows: 

“(b) Any employer who violates the provisions of section 6 or section 7 of this 
Act shall be liable to the employee or employees affected in the amount of their 
unpaid minimum wages, or their unpaid overtime compensation, as the case 
may be, and in an additional equal amount as liquidated damages. Action to 
recover such liability may be maintained in any court of competent jurisdiction 
by any one or more employees for and in behalf of himself or themselves and 
other employees similarly situated, or such employee or employees may desig- 
nate an agent or representative to maintain such action for and in behalf of all 
employees similarly situated. The court in such action shall, in addition to 
any judgment awarded to the plaintiff or plaintiffs, allow a reasonable attorney’s 
fee to be paid by the defendant, and costs of the action.” 

It is also evident, from the copies of the two letters addressed to the con- 
tractor written by guards at the plant, dated February 24, 1941 [1942], and 
March 7, 1942, forming part of the file herewith, that such independent action 
will be taken, and if successful, would represent a legal liability for the over- 
time in question, plus a further amount for liquidated damages, for reasonable 
attorney’s fees, and costs of the action.” 

In view of the fact that a substantial sum of money is involved in the instant 
case, and of the further fact that there are other cases where the same question 
is involved and a contingent liability exists in the contractor, the Ordnance 
Department hesitates to advise the contractor to pay the amount involved in 
advance of a decision by the General Accounting Office as to the reimbursability 
of such amount. . 

The questions therefore presented for your determination, under the fore- 
going facts, are: 

a. Is the Ordnance Department right in considering the Fair Labor Standards 
Act applicable to cost-plus-a-fixed-fee contractors engaged in operation and 
other Ordnance phases of cost-plus-a-fixed-fee contracts? ; 

b. If a is in the affirmative, may administrative approval of the Contracting 
Officer’s Representative be properly given the contractor for payment to his 
employees for accrued overtime? ee 

c. If such administrative approval may be given, and considering the fact 
that no time records are available, since none were maintained, what evidence 
will be required of the contractor in order to be reimbursed for the payment 
so made? 

Your expeditious consideration of these questions and decision thereon would 
be greatly appreciated. 


The pertinent reimbursement provisions of cost-plus-a-fixed-fee 
contract No. W-ORD-462, dated August 16, 1940, with the Hercules 
Powder Company, Wilmington, Delaware, covering the construction, 
equipment and operation of an ammunition plant at or near Radford, 
Virginia, are as follows: 


ARTICLE VI-A, Reimbursement for Contractor’s Expenditures. 
1. The Government shall bear all cost and expenses of every character and 
description incurred by the Contractor, when approved or ratified by the Con- 
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tracting Officer, in connection with the acquisition of site, design, construction, 
equipping and operating of said plant, or any part thereof (including equipment, 
alterations, maintenance and closing down), which costs and expenses shall 
include but shall not be limited to the following items, to wit: 


* * * * * * * 


(b) All labor (including guards and fire protection forces) * * *. 

Under Article V—D of the contract it is provided that in the opera- 
tion of the plant and the purchase of supplies and materials required 
for the production of powder in the operation of the plant, and not 
otherwise, the contractor shall comply with the requirements of 
the Walsh-Healey Act, 49 Stat. 2036, one of which is payment of 
overtime to the contractor’s employees. The Walsh-Healey Act 
expressly authorizes the Secretary of Labor to make, amend, and 
rescind such rules and regulations as may be necessary to carry out 
the provisions of the act. Pursuant to such authority the Secretary 
of Labor under Regulations No. 504 (amended as of April, 1939) 
has ruled that: 

Art. 102 (Employees Affected).—The stipulations shall be deemed applicable 

only to employees engaged in or connected with the manufacture, fabrication, 
assembling, handling, supervision, or shipment of materials, supplies, articles, or 
equipment required under the contract and shall not be deemed applicable to 
office or custodial employees. [Italics supplied.]} 
And, by way of amplification, custodial employees have been specifi- 
cally designated by the Secretary of Labor to be those whose duties 
are directed to the maintenance of the plant and who do not perform 
work on the commodities required by the Government, such as watch- 
men, et cetera. See section III, paragraph b (4), Rulings and Inter- 
pretations No. 2, September 29, 1939, under the Walsh-Healey Public 
Contracts Act. 

Since, therefore, guards employed by the contractor during the 
operation and production phases of the contract obviously are ex- 
cluded from the operation of the Walsh-Healey Act, you have pre- 
sented the question as to whether such guards are entitled to the over- 
time benefits of the Fair Labor Standards Act of 1938, 52 Stat. 1060, 
and, if so, whether reimbursement therefor is authorized under the 
terms of the contract. 

The applicability of the Fair Labor Standards Act to guards em- 
ployed by cost-plus-a-fixed-fee contractors engaged in operation and 
other ordnance phases of such contracts does not appear to have been 
the subject of judicial determination; however, it is to be observed 
that the said act, by its terms, is one of general application designed 
for the declared purpose of correcting and eliminating certain detri- 
mental labor conditions “in industries engaged in commerce or in the 
production of goods for commerce.” Moreover, it appears from sec- 
tion XI, paragraph G, of the Ordnance Manual of Instructions for 
the Administration of Contracts that the Administrator, Wage and 
Hour Division, Department of Labor, has advised the Chief of 
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Ordnance with respect to the status of employees of cost-plus-a-fixed- 
fee contractors as follows: 


It is our opinion that the employees of the private manufacturer are within the 
general coverage of the Fair Labor Standards Act if the manufacturer, at the time 
of production, had reason to believe the War Department after receiving the prod- 
ucts would transport them into interstate commerce. It is also our opinion that 
the provision contained in Section 3 (d) of the Act, excluding the United States 
from the coverage of the Act as an employer, does not exclude from the provisions 
of the statute a private Contractor with the War Department of the character 
described above. 


From copy of letter of June 17, 1942, forwarded with your submission, 
it appears, also, that the Regional Director of the said Division, after 
investigating the matter, has taken the position that the guards in 
question are covered by the act and are entitled to payment for over- 
time in accordance therewith. While the Fair Labor Standards Act 
does not specifically confer upon the Administrator, Wage and Hour 
Division, Department of Labor, or his representatives, any general 
authority to issue rulings including industries or employees within the 
coverage of the act and such rulings are not necessarily binding on the 
courts, their interpretations of the act are entitled to be given great 
weight and, if reasonable, will be followed by the courts. Thompson 
v. Daugherty, 40 F. Supp. 279. 

Therefore, if it be administratively determined that the interests 
of the Government will be best served by conceding that the guards 
here involved are entitled to overtime pay under the Fair Labor 
Standards Act, this office will not be required to take issue with that 
view. See Wood v. Central Sand & Gravel Co., et al., 33 F. Supp. 40; 
Reeves v. Howard County Refining Co., 33 F. Supp. 90; A. B. Kirsch- 
baum, Petitioner v. L. Metcalfe Walling, Admr., decided June 1, 1942, 
by the Supreme Court of the United States. 

Accordingly, this office will not question otherwise proper reim- 
bursements under the contract for such overtime payments as the 
contractor may make to the guards involved in accordance with 
such interpretation of the Fair Labor Standards Act. The reimburse- 
ment vouchers evidencing the overtime payments should show the 
contracting officer’s approval thereof, and should be supported by 
such applicable time or other appropriate records as will show with 
reasonable accuracy the actual overtime worked by each guard, to- 
gether with a report of the Government Field Auditor showing that 
he has verified the correctness of the methods used in computing the 
said payments. 


(B-26510) 
PAY—NAVAL AND FLEET RESERVISTS—SERVICE CREDITS 


Under section 1 of the act of May 4, 1942, authorizing warrant officers and en- 
listed men of the Naval Reserve, Marine Corps Reserve, and the National 
Guard of the United States to be credited with longevity for pay purposes 
on the basis of full time for all service since June 30, 1925, both active and 
inactive, in the Naval Reserve, Marine Corps Reserve, and the National 
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Guard, Navy enlisted men assigned or transferred to the Fleet Reserve prior 

to completion of maximum service which may be counted for pay purposes 
are entitled to count their inactive time as reservists, but only for longevity 
pay purposes when on active duty. 

Persons retired under the Naval Reserve Act of 1938, whether placed on the 
honorary retired list created by section 309 of the act or on the Regular Navy 
retired list, are not thereafter officers or enlisted men of the Naval Reserve 
in an inactive status, and, therefore, time on such honorary retired list of 
Naval Reserve warrant officers and enlisted men and time on such Regular 
Navy retired list of Fleet Reserve enlisted men who have been placed thereon 
for physical disability is not inactive reserve service which may be counted, 
pursuant to the act of May 4, 1942, for longevity pay purposes. 


Assistant Comptroller General Elliott to the Secretary of the Navy, September 
30 


, 1942: 


There has been received your letter of June 5, 1942, transmitting 
a letter dated May 29, 1942, from the Paymaster General of the 
Navy, as follows: 


Reference: 

(a) Act of July 1, 1922 (42 Stat. 799). 

ot Sections 201 and 205 of the Naval Reserve Act of 1938 approved June 25, 
193 

(c) Article H-9202 Bureau of Navigation Manual. 

(d) Section 7 of the Naval Reserve Act of 1938 approved June 25, 1938. 

(e) Paragraph G-4 (a) Pay Bill Instructions Appendix A Bureau of Supplies 
and Accounts Manual. 

1. Paragraph G—4 (a) Pay Bill Instructions, which is based on Section 7 of the 
Naval Reserve Act of 1938 and decisions of the Comptroller General in connection 
therewith, provides that service in the case of enlisted men of the Naval Reserve 
includes all service in the Navy, Marine Corps, Coast Guard, legal active service in 
the Naval Militia, active duty service (but not training duty) with the Naval 
Reserve Force, National Naval Volunteers, Marine Corps Reserve, and Naval 
Reserve. The Act of May 4, 1942, extended the service which may be counted 
for pay purposes by enlisted men of the Naval Reserve to include “full time for 
all service since June 30, 1925, both active and inactive, in the Naval Reserve, 
Marine Corps Reserve and the National Guard. 

2. It is requested that a decision be obtained from the Comptroller General as 
to whether enlisted men assigned or transferred to the Fleet Reserve prior to com- 
pletion of the maximum service which may be counted for pay purposes may 
count the service included in the Act of May 4, 1942 for purpose of determining 
date of completion of an increment of service for longevity: pay. 

3. It is also requested that a decision be obtained from the Toeunteaites General 
as to whether warrant officers and enlisted men of the Naval Reserve transferred 
to the honorary retired list prior to the completion of the maximum period of 
service which may be ssentel for pay purposes are entitled to include the time on 
the honorary retired list for longevity pay purposes under the act of May 4, 1942. 

4. It is further requested that a decision be obtained from the Comptroller 
General whether enlisted men transferred to the Fleet Reserve after completion 
of 16 or 20 years’ service and who are subsequently placed on the Retired List of 
the Regular Navy for physical disability prior to the completion of the maximum 
period of service which may be counted for pay purposes are entitled to include 
time on the retired list for liaaoviny pay purposes under the act of May 4, 1942. 


Section 1 of Public Law 538, approved May 4, 1942, 56 Stat. 266, 
provides: 


That hereinafter warrant Officers and enlisted men of the Naval Reserve, 
Marine — Reserve, and the National Guard of the United States shall be 
credited with longevity for pay purposes on the basis of full time for all service 
since June 30, 1925, both active and inactive, in the Naval Reserve, Marine 

rps Reserve, and the National Guard: Provided, That warrant officers and en- 
listed men of the National Guard of the United States shall not be credited for 


this purpose with time served in the inactive National Guard not in the active 
Federal service. 


By section 1 of the Naval Reserve Act of 1938, 52 Stat. 1175, 34 
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U. S. C. 853, there was created and established as a component part 
of the United States Navy :— 


* * * a Naval Reserve which shall consist of the Fleet Reserve, the Organized 
Reserve, the Merchant Marine Reserve, and the Volunteer Reserve: Provided, 
That all men who on the date of this Act are members of the Fleet Naval Reserve 
as the result of sixteen or more years of active naval service, are hereby transferred 
to the Fleet Reserve created by this Act, and shall continue to receive the same 
pay, allowances, and benefits which they were legally entitled to receive at the 
time of approval of this Act * * 

Title II of the Naval Reserve Act, pertaining to the Fleet Reserve 
in section 201, 52 Stat. 1178, provides: 


The Fleet Reserve shall be composed of officers and enlisted men transferred or 
assigned thereto in accordance with the provisions of this Aet: Provided, That 
subject to their own consent, ex-officers and ex-enlisted men of the Regular Navy 
who have been honorably discharged therefrom after not less than four years’ 
service therein, may, in the discretion of the Secretary of the Navy, be appointed 
or enlisted in the Naval Reserve in the ranks or ratings last held by them in the 
Regular Navy, and assigned to the Fleet Reserve created by this Act. 

In section 205 of the act, 52 Stat. 1179, the Secretary of the Navy 
was authorized to require enlisted men of the Regular Navy to 
obligate themselves to serve in the Fleet Reserve and provided for 
the advance payment to them of $20 per annum during such assign- 
ment or transfer to the Fleet Reserve. Section 203 of the act 52 
Stat. 1178, contains provisions for the transfer to the Fleet Reserve 
of men in the Navy prior to July 1, 1925, on the completion of 16 or 
20 years’ or more service at one-third or one-half the base pay they 
were receiving at the time of transfer plus all permanent additions 
thereto and section 204 makes somewhat similar provisions for en- 
listed men of the Navy who first enlisted after July 1, 1925, for transfer 
to the Fleet Reserve after 20 years’ naval service. Under section 1, 
the Fleet Reserve referred to in title II of the Naval Reserve Act of 
1938 is a part of the Naval Reserve and members thereof are entitled 
to count their inactive time as reservists for longevity pay purposes 
under the act of May 4, 1942, only when on active duty. When not on 
active duty the pay specifically provided by statute in that situation 
is not modified by the act of May 4, 1942. The first question is 
answered accordingly. 

Section 204 of the Naval Reserve Act, above referred to, provides 
in part as follows: 


* * * That all enlisted men transferred to the Fleet Reserve in accordance 
with the provisions of Sections 1 and 203 of this Act shall, upon completion of 
thirty years’ service, be transferred to the retired list of the Regular Navy, with 
the pay they were then legally entitled to receive and the allowances to which 
enlisted men of the Regular Navy are entitled on retirement after thirty years’ 
service: And provided further, That all enlisted men transferred to the Fleet 
Reserve in accordance with the provisions of this section shall, upon completion 
of thirty years’ service, be transferred to the retired list of the Regular Navy, 
with the pay they were then legally entitled to receive, plus all permanent addi- 
tions thereto, and the allowances to which enlisted men of the Regular Navy 
are entitled on retirement after thirty years’ service. 


See, also, section 206 relative to the retirement of transferred Fleet 
Reservists who are found not physically qualified. 
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Section 308, 52 Stat. 1182, requires officers of the Naval Reserve to 
be examined physically once every four years or oftener and if found 
physically disqualified they shall be honorably discharged or placed 
on the honorary retired list created by section 309, 52 Stat. 1183. 
Section 308 provides, also, for transfer to the honorary retired list 
on account of age. Section 309 establishes an honorary retired list 
for the Naval Reserve for officers and enlisted men of the Naval 
Reserve without pay or allowances upon reaching the age of 64 
years, or upon their own request after 30 years’ service and section 310 
of the act provides for retirement pay for the persons who qualify 
as therein required. 

Persons retired under the provisions of the sections of the Naval 
Reserve Act of 1938, hereinbefore referred to, whether to the Regular 
Navy or to the honorary retired list are not officers or enlisted men 
of the Naval Reserve in an inactive status. Their retirement 
separated them from the inactive list of the Naval Reserve; hence, 
they are not within the express or implied provisions of the act of 
May 4, 1942. Specifically, when not on active duty they are on the 
retired list not on the inactive list of the active Naval Reserve. Ques- 
tions 2 and 3 are answered in the negative. 


(B-27474) 


PERSONAL MONEY ALLOWANCE—RETIRED ADMIRALS 
AND VICE ADMIRALS ON ACTIVE DUTY 


When officers on the retired list of the Navy with the rank of admiral or vice 
admiral—by reason of temporary service on the active list in those grades— 
and with the retired pay and allowances of a rear admiral (upper half) are 
on active duty, the “full pay and allowances” to which they are entitled 
under section 15 of the Pay Readjustment Act of 1942 does not include the 
personal money allowance authorized by section 7 of said act for officers 
serving in the grade of vice admiral or admiral, unless they are serving in 
one of the positions for which the rank of vice admiral or admiral is author- 
ized for an officer on the active list. (Modified by 22 Comp. Gen. 1071.) 


Assistant Comptroller General Elliott to the Secretary of the Navy, 
September 30, 1942: 

There has been considered your letter of July 15, 1942, together 
with a letter dated July 3, 1942, from the Paymaster General of the 
Navy relative to the right of officers of the rank of admiral or vice 
admiral on the retired list, when employed on active duty, to be 
paid the personal money allowances authorized on the active list 
from and after June 1, 1942. 

In decision B-18819, dated August 21, 1941, 21 Comp. Gen. 161, 
it was held, quoting from the syllabus: 


A naval officer who was retired with the rank and pay of a rear admiral (upper 
half) while temporarily holding the rank of admiral during his service as Chief 
of Naval Operations and drawing the pay of rear admiral (upper half) plus a 
personal money allowance as provided by law for rear admirals temporarily 
serving as admirals or a Chief of Naval Operations, who is subsequently com- 
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missioned an admiral on the retired list under authority of the act of June 22, 
— is not entitled to the said personal money allowance upon recall to active 
uty. 


That decision considered the case of Admiral William Harrison 
Standley, U. S. Navy, retired, who on the effective date of retire- 
ment, as the result of having served as Chief of Naval Operations, 
was appointed an admiral on the retired list under the provisions 
of the act of June 22, 1938, 52 Stat. 839, which provides: 


* * * That any officer of the Navy or Marine Corps who may be retired while 
serving as Chief of Naval Operations, as Chief of a Bureau of the Navy Depart- 
ment, as Judge Advocate General of the Navy, or as Major General Comman- 
dant of the Marine Corps, or who has served or shall have served two and one- 
half years or more as Chief of Naval Operations, as Chief of a Bureau of the 
Navy Department, as Judge Advocate General of the Navy, or as Major General 
Commandant of the Marine Corps, and is retired after completion of such service 
while serving in a lower rank or grade, may, in the discretion of the President, 
be retired with the rank, pay, and allowances authorized by law for the highest 

rade or rank held by him as such Chief of Naval Operations, Chief of Bureau, 
vate Advocate General, or Major General Commandant: Provided, That the 
President in his discretion may extend the privileges herein authorized to such 
officers as have heretofore been retired and who satisfy the foregoing conditions: 
Provided further, That no increase provided herein in retired pay shall be held 
to have accrued prior to the passage of this Act. 


The authority for conferring the rank and title of admiral while 
serving as Chief of Naval Operations was contained in the act of 
August 29, 1916, 39 Stat. 558. This provision fixed the pay of the 
officer while serving as Chief of Naval Operations with rank and title 
of admiral at $10,000 per annum and no allowances, which rate 
remained in effect until June 30, 1922, when provision was made 
(section 8 of the act of June 10, 1922, 42 Stat. 629) that— 


* * * Rear admirals of the Navy serving in higher grades shall be entitled, 
while so serving, to the pay and allowances of a rear admiral (upper half) and 
to a personal money allowance per year as follows: When serving in the grade of 
vice admiral, $500;.when serving in the grade of admiral or as Chief of Naval 
Operations, $2,200. 


The act of May 22, 1917, 40 Stat. 89, 34 U.S. C. 212, et seg, provided 
for the designation of six officers of the Navy to command fleets or 
subdivisions thereof not more than three of whom shall each have 
the rank and pay of an admiral, the others to have the rank and pay 
of a vice admiral from the date of assuming such command to the 
date of relinquishment thereof. The 1917 act provided further: 


* * * That when an officer with the rank of admiral or vice admiral is detached 
from the command of a fleet or subdivision thereof, as herein authorized, he shall 
return to his regular rank in the list of officers of the Navy and shall thereafter 
receive only the pay and allowances of such rank: And provided further, That 
nothing in this Act shall be held or construed as amending or repealing the provi- 
sions of sections fourteen hundred and thirty-four, fourteen hundred and sixty- 
oreo, and fourteen hundred and sixty-four of the Revised Statutes of the United 

tates. 


One of the provisions referred to in the 1917 act was section 1463 of 
the Revised Statutes, 34 U. S. C. 424, which provides: 


In time of war the President, by and with the advice and consent of the Senate, 
may detail officers on the retired list for the command of squadrons and single 
ships, when he believes that the good of the service requires that they shall be so 
placed in command. 
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Section 1 of the act of June 21, 1930, 46 Stat. 793, as amended 49 
Stat. 377, mentioned by you is as follows: 


That all commissioned officers who served in the Army, Navy, Marine Corps, 
and/or Coast Guard of the United States during the World War, and who have 
been or may be hereafter retired according to Jaw, shall, on the date of the approval 
of this Act or upon retirement in the case of those now on the active list of the 
Army, Navy, Marine Corps, and/or Coast Guard, be advanced in rank on the 
retired list to the highest grade held by them during the World War: Provided, 
That any such officer on the active or retired list who died or may die prior to the 
approval of this Act, or on the active list who may hereafter die before retirement, 
shall be advanced in rank to said higher grade as of the date of death: Provided 
further, That no increase of active or retired pay or allowances shall result from the 
provisions of this section. 


In connection with the question you have presented, so far as this 
act is concerned, note the last proviso of the section. 

By the act of July 17, 1941, Public Law 180, 55 Stat. 598, it was 
provided: 


That in addition to those officers who may be serving in the grade of vice admiral 
by virtue of the provisions of secticn 18 of the Act of May 22, 1917 (40 Stat. 89; 
u. 8S. C., title 34, sec. 212), naval officers, not to exceed a total of nine at any one 
time, designated by the President to perform special or unusual duty, or to com- 
mand naval units afloat organized for the purpose of performing a special or 
unusual mission may, within the discretion of the President, have the rank, pay, 
and all allowances of a vice admiral while so serving. In time of war or national 
emergency the provisions of this Act shall be applicable only to officers on the 
active list of the rank or grade of captain and above. At all other times the said 
provisions shall apply only to officers of the rank or grade of rear admiral. 


The act of June 16, 1942, Public Law 608, 56 Stat. 370, provides: 


That any officer of the Navy who may be retired while serving as the com- 
mander of a fleet or subdivision thereof in the rank of admiral or vice admiral, 
or who has served or shall have served one year or more as such commander, may, 
if such rank was conferred pursuant to the provisions of section 18 of the Act of 
May 22, 1917 (40 Stat. 89; U. S. C., title 34, sec. 212), or thie Act of July 17, 1941 
(Public Law Numbered 180, Seventy-seventh Congress), in the discretion of the 
President, by and with the advice and consent of the Senate, when retired, be 
placed on the retired list with the highest grade or rank held by him while on the 
active list: Provided, That no increase in retired pay shall accrue as the result 
of such advanced rank on the retired list: Provided further, That the President, 
by and with the advice and consent of the Senate, may in his discretion extend the 
privilege herein granted to such officers as have heretofore been retired and who 
satisfy the foregoing conditions. 


The question presented is whether officers of the Navy retired in a 
rank above that of rear admiral by reason of the statutes hereinbefore 
quoted may be paid the special allowances of $500 or $2,200 per year 
authorized in section 7 of the Pay Readjustment Act of 1942, Public 
Law 607, approved June 16, 1942, 56 Stat. 362, upon their recall to 
active duty after retirement. 

The pertinent part of section 7 of the act of June 16, 1942, Public 
Law 607, provides: 


Officers of the Navy serving in the grade of vice admiral * * * shall be 
entitled, while so serving, tothe pay and allowances of a rear admiral (upper half) 
and to a personal money allowance of $500 per year. Officers of the Navy serv- 
ing in the grade of admiral or as Chief of Naval Operations, * * * shall be 
entitled, while so serving, to the pay and allowances of a rear admiral (upper 
half) and to a personal money allowance of $2,200 per year. 


The change between the language contained in section 8 of the 
act of June 10, 1922, and that contained in section 7 of the act of 
June 16, 1942, is not so material as to require any different conclu- 
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sion than that heretofore reached with reference to the active duty 
allowances applicable to officers who are retired while serving as 
Chief of Naval Operations with the rank of admiral. The 1917 act 
specifically provided for relinquishment of the higher rank and return 
to the regular rank upon detachment from command, and Public 
Law No. 608 approved on the same day that the Pay Read- 
justment Act of 1942 was approved, was specific that no increase 
in retired pay shall accrue as the result of such advanced rank on 
the retired list. It was disclosed by the proponents of this latter 
act that its main purpose was to confer rank upon retirement to 
approximately 37 officers who have commanded fleets or subdivisions 
thereof, similar to the provision contained in the act of June 22, 1938, 
52 Stat. 839, applicable to the Chief of Naval Operations and other 
Chiefs of Bureaus of the Navy Department but it seems to have 
been clearly understood that the question of pay incident to the 
advancement in rank upon the retired list was not involved. The 
representations were that the bill would merely extend to officers 
who commanded such fleets or subdivisions under the acts of 1917 
and 1941, the privilege of retirement similar to that provided by 
law to the Chief of Naval Operations. The following will be found 
at page 3201 of the Hearings on S. 2285 which became Public Law 608: 


Admiral Jacoss. The purpose of this provision is to give officers who have 
served at sea in a rank above that of rear admiral the same privilege that is 
~- now only to officers who have served on shore with the rank of Chief of 

perations. The reason for making it retroactive is because the act which 
gives increased rank to the Chief of Operations on the retired list was made 
retroactive. This will place all on a parity. 

Mr. Mort. If there is no pay involved, what good will this do? What good 
is it to the country? 

Mr. Maas. It is an incentive. 

It appears clear that if the change from the language in section 8 
of the act of June 10, 1922, to that used in section 7 of Public Law 
607 of June 16, 1942, was intended to accomplish any additional 
purpose, it was merely because the appointments to the ranks of 
vice admiral and admiral were not necessarily restricted to officers 
previously holding the rank of rear admiral of the Navy, see the act 
of July 17, 1941, quoted above. But all of the prior acts evince a 
purpose that no increase in pay was intended after retirement, and 
unless the person retired was recalled to active duty in the same ca- 
pacity as that which carried the increased rank, namely, commander of 
a fleet or Chief of Naval Operations, there would be no authority for 
payment of the personal money allowances provided for vice admirals 
and admirals on the active list. Insofar as the Chief of Naval Opera- 
tions is concerned, the purpose in both the 1922 act and the 1942 act 
is the same; provision is made for the payment to the incumbent 
officer of $2,200 per annum personal money allowances to the exclu- 
sion of any of his predecessors in office on the retired list upon recall 
to active duty, the responsibilities of the office residing with the 
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officer holding the title to that office; and there would be no reason- 
able basis for including in the benefits of section 8 any of the other 
retired officers holding rank of admiral or vice admiral and excluding 
the retired officers who at some time had served as Chief of Naval 
Operations. 

The portion of section 7 of the Pay Readjustment Act of 1942 pro- 
vides a money allowance for officers on the active list of the Navy 
who may serve temporarily in those grades or as the Chief of Naval 
Operations under specific provisions of law to that effect. That 
portion of the section is, therefore, addressed to the provisions of law 
under which officers on the active list of the Navy serve temporarily 
in the grades of admirals, vice admirals or as Chief of Naval Opera- 
tions. Officers on the retired list of the Navy with the rank of ad- 
miral or vice admiral and with the retired pay of a rear admiral (it is 
believed in all cases) of the upper-half—that is, pay based on $8,000 
per annum on the active list—who are called to active duty do not, 
by virtue of their rank alone, serve in the capacities of vice admiral or 
admiral under the provisions of law under which officers on the active 
list temporarily serve in those grades, and it is only when officers on 
the active list serve temporarily in those grades that the portion of 
section 7 referred to provides the money allowance therein authorized. 
This is made clear by the provision for a money allowance ‘when 
serving * * * as Chief of Naval Operations.” Certainly, under 
the present law there can be but one Chief of Naval Operations. 

When this portion of section 7 is read in connection with the pro- 
visions under which officers on the active list of the Navy may receive 
the money allowance therein provided, it becomes clear that this is 
an additional allowance provided for officers temporarily in those 
ranks under the laws specifically providing therefor—an additional 
allowance because of the needs of that service—and is not an addi- 
tional allowance payable generally to officers on the active list in 
either of those ranks, officers on the active list being entitled to either 
of these ranks only when serving in the limited situations described in 
the acts cited. When so understood the provision in section 15, 
56 Stat. 367, of the Pay Readjustment Act of 1942 is not difficult to 
apply. For example, officers on the active list now generally receive ad- 
ditional pay for foreign service or for sea duty, and officers participat- 
ing in regular and frequent aerial flights receive additional pay. But 
that additional pay is not the pay of the grade held but additional pay 
for performance of duty under the conditions fixed, and this addi- 
tional pay is not paid to a retired officer ordered to active duty except 
when assigned to and performing the duty for which the additional 
pay is provided. So, also, is the money allowance provided in sec- 
tion 7 for vice admirals and admirals payable only to an officer of that 
rank on the active list when serving in the position contemplated by 
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the statutes under which such rank is authorized for an officer on the 
active list. Officers on the retired list ordered to active duty and not 
serving in those situations are entitled to their full pay and allowances. 
If entitled to retired pay of a rear admiral of the upper half they are 
entitled, when on active duty and not serving in one of the positions 
for which the rank of vice admiral or admiral is authorized for an 
officer on the active list, to the full pay and allowances of a rear 
admiral in the upper half exclusive of the personal money allowance 
provided in section 7. These are the full pay and allowances of the 
grade or rank in which they serve on such active duty which is con- 
templated by section 15. 


(B-28788) 


RENTAL ALLOWANCE—NAVY OFFICERS—RIGHTS AS AFFECTED BY 
TEMPORARY SEA DUTY 


A Navy officer, without dependents, whose paramount duty is shore duty may 
not be paid rental allowance under section 6 of the Pay Readjustment Act 
of 1942 while on temporary additional duty at sea which has been defined 
as “‘sea duty” by the Secretary of the Navy for additional pay purposes 
under section 2 of said act, nor may he elect to receive rental allowance in 
a of the additional pay prescribed for sea duty. (Modified by 22 Comp. 

en. 467.) 


Aetiiest Comptroller General Elliott to the Secretary of the Navy, September 
30, 1942: 


There has been received your letter of September 9, 1942, as 
follows: 


The Navy Department has under consideration the question whether an officer, 
without dependents, whose paramount duty is shore duty and who is performing 
temporary additional duty at sea, is entitled to draw rental allowance for such 
period of temporary duty while at the same time drawing sea duty pay pursuant 
to the provisions of Alnav 131-42, issued under the authority of Section 2 of the 
Pay Readjustment Act of 1942 (Public Law 607—77th Congress), approved 
June 16, 1942. In the event this question is determined in the negative, a 
further question has arisen as to whether such an officer may continue to draw 
his rental allowance while on temporary duty at sea if he does not draw the 
, additional pay for sea duty. 

The payment of both rental allowance and sea duty compensation to officers, 
with dependents, is unquestionably proper, provided, of course that the dependents 
are not furnished quarters in kind by the Government. It is therefore considered 
that like payments to officers, without dependents, who are performing temporary 
sea duty, cannot be regarded as improper in the absence of a specific statutory 
prohibition, unless clearly inconsistent. The following examination of the 
respective purposes for which rental allowance and sea duty compensation are 
paid appears to indicate that such dual payments are proper in the case here 
under consideration. 

Section 2 of the Pay Readjustment Act of 1942 provides for a percentum in- 
crease in pay of officers for any period of service while on sea duty as such duty 
may be defined by the head of the Department concerned and that such section 
shall be effective from December 7, 1941, and shall cease to be in effect twelve 
months after the termination of the present war is proclaimed by the President. 
Under the provisions of Alnav 131-42, supra, sea duty pay may be drawn for 
service performed on a vessel pursuant to orders issued by competent authority 
including periods of temporary duty in such vessel even though primary duty is 
shore duty. P 

No pay for sea duty has been provided during time of peace for more than 
twenty years. It therefore seems apparent that the present extra pay for sea 
duty is intended as compensation for extra hazardous conditions that occur at 
sea in time of war when Navy personnel are exposed to enemy action. 
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With respect in rental allowances, Section 6 of the Pay Readjustment Act 
of 1942 provides, in part, as follows: 

“No rental allowance shall accrue to an officer having no dependents while he 
is on field orseaduty * * * 

The above quoted provision of law is a reenactment of the Act of June 10, 1922, 
as amended (37 U. 8. Code 10), under which Executive Order 4063 of 
August 13, 1924, was issued and in which sea duty was defined as follows: 

The term ‘sea duty’ shall be construed to mean service at sea by an officer 
in a vessel employed by authority of law under orders requiring him to report 
for duty on board said vessel or assigning him to duty in command of vessels 
or as a member of the staff of such commander: Provided, That the officer con- 
cerned is not during the same period required to render service on shore of a 
character determined by the Department concerned to be paramount to the duty 
which he is required to render at sea.’ 


A proposed Executive Order which contemplates a restatement of the foregoing 
provision under the present law is now pending. 

The history of the present statute thus establishes that it was contemplated 
that rental allowance should be paid to officers, without dependents, while 
temporarily employed on sea duty in such cases where the paramount duty of 
such officers is determined to be on shore. This practice was apparently intended 
to avoid the hardships that would occur were an officer deprived of his rental 
allowance when temporarily employed on sea duty and consequently required 
for economic reasons to surrender his quarters on shore despite his expectation 
that he would shortly return to shore duty. 

Since rental allowance is paid in order to provide quarters and may even be 
paid when an officer is temporarily at sea, while, on the other hand, sea duty com- 
pensation is paid in time of war by reason of extra hazardous conditions, the pay- 
ment of rental allowance and sea duty pay to an officer, without dependents, 
while he is temporarily employed on sea duty is neither inconsistent nor a double 
payment for the same purpose and, therefore, appears legally proper. 

Your decision is requested as to whether an officer, without dependents, whose 
paramount duty is shore duty and who is performing temporary additional duty 
at sea, is entitled to payment of rental allowance for such period of temporary 
duty while at the same time in receipt of sea duty pay pursuant to the provisions 
of Alnav 131-42. Inthe event this question is decided in the negative, your further 
decision is requested as to whether such an officer, without dependents, may con- 
tinue to be entitled to payment of rental allowance while on temporary duty at 
sea if he does not draw the additional pay for sea duty. 


Section 2 of the act of June 16, 1942, Public Law No. 607, 56 
Stat. 359, 360, provides that: 


The base pay of any enlisted man, warrant officer, or nurse (female) in the mili- 
tary or naval forces of the United States shall be increased by 20 per centum and 
the base pay of any commissioned officer of any of the services mentioned in the 
title of this Act shall be increased by 10 per centum for any period of service while 
on sea duty as such duty may be defined by the head of the Department concerned, 
or duty in any place beyond the continental limits of the United States or in 
Alaska, which increases in pe y shall be in addition to pay and allowances other- 
wise authorized: Provided, That the percentum increases herein authorized shall 
be included in computing increases in pay for aviation and submarine duty: 
Provided further, That this section shall be effective from December 7, 1941, and 
shall cease to be in effect twelve months after the termination of the present war 
is proclaimed by the President. 


Alnav. No. 131-42, promulgated pursuant to this statute defines 
sea duty as follows: 

(1) SERVICE PERFORMED IN A VESSEL PURSUANT TO ORDERS 
ISSUED BY COMPETENT AUTHORITY INCLUDING PERIODS OF 
TEMPORARY ADDITIONAL DUTY IN SUCH VESSEL EVEN THOUGH 
PRIMARY DUTY IS SHORE DUTY #* * 

(4) DUTY HEREIN DETERMINED SEA DU TY SHALL BE REGARDED 
AS SEA DUTY FROM SEVEN DECEMBER NINETEEN FORTY ONE 

Section 6 of the Pay Readjustment Act of 1942, 56 Stat. 361, 362, 
provides that: 
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No rental allowance shall accrue to an officer having no dependents while he 
is on field or sea duty, nor shall any rental allowance accrue to an officer with or 
without dependents who is assigned quarters at his permanent station unless a 
competent superior authority of the service concerned certifies that such quarters 
are not adequate for the occupancy of the officer and his dependents, ifany * * * 

You quote paragraph (d) of section 1 of Executive Order No. 4063, 
August 13, 1924, entitled “Definitions.” You do not quote a para- 
graph appearing in section 3 entitled ‘‘ Payments’’, as follows: ‘“ (b)— 
An officer who has no dependents shall not be paid a rental allowance 
for any period during which he is on field or sea duty.” 

Obviously this must be considered in connection with the definition 
of sea duty contained in the regulations as quoted by you. 

Section 2 of the Pay Readjustment Act of 1942, authorized the 
payment of additional pay for sea duty as such duty may be defined 
by the head of the department concerned, and your question involves 
the situation of an officer based at a shore station and assigned to 
temporary additional duty at sea and whose commanding officer 
apparently has determined that his paramount duty is shore duty. 
Under the plain and positive terms of section 6 of the Pay Readjust- 
ment Act of 1942, an officer without dependents is not while on sea 
duty entitled to rental allowance. While on sea duty he is under 
section 2 of the same statute entitled to the additional pay therein 
prescribed. Accordingly, as to your first question, you are advised 
that an officer without dependents whose paramount duty is deter- 
mined to be shore duty, is not entitled to rental allowance while 
assigned to and performing temporary additional duty at sea which 
has been defined by the Secretary of the Navy as sea duty, and as 
to your second question, you are advised that no election is given under 
the law to receive rental allowance in lieu of additional pay for 
sea duty. 


(B-28964) 


OFFICERS AND EMPLOYEES—EFFECTIVE DATE OF SEPARATION 
FROM SERVICE ' 


Where an employee was involuntarily separated from service by the administrative 
office under the erroneous assumption that the field office had recommended 
such separation, but the employee did not in fact receive notice of the 
administrative action, and continued to work, for some time after the effective 
date stated in the separation instrument, he is entitled to compensation for 
services actually rendered—at least to the date he received official notice of 
such administrative action. 

As a general rule when an authorized separation of an employee, by resignation 
or otherwise, becomes an accomplished fact, it cannot thereafter be rescinded 
by administrative action even though the separating officer acted on mis- 
information or under an erroneous assumption, but the separation does not 
become effective unless and until the employee receives proper notice thereof. 


Comptroller General Warren to the Secretary of War, September 30, 1942: 
I have your letter of September 11, 1942, as follows: 


Your decision is respectfully requested regarding the disposition of situations 
arising in this office as a result of erroneous issuance of personnel action instru- 
540712™—_43——21 





292 DECISIONS OF THE COMPTROLLER GENERAL 


ments. This office is fully aware of the general rules which govern in those cases 
involving error in establishing the effective date of voluntary separation, holding 
that a valid separation instrument may not be rescinded after the effective date 
of separation has passed. Such rules are recognized as necessary and desirable 
as they govern voluntary submittal of a resignation and acceptance thereof by 
a qualified authority. But, it is felt, serious injustice may result from application 
of this principle when involuntary separation is effected by a personnel office in 
error. The following case is submitted for your consideration and decision as 
to the Department’s authority to remedy the error by cancelling the action. 

A field employee had not been performing satisfactory work during the trial 
posted and his supervisory officer directed an inquiry to bureau headquarters in 

ashington as to the Department’s internal procedures for effecting separation 
in such cases. This inquiry was inadvertently and erroneously interpreted by 
the bureau chief as a recommendation for the employee’s discharge and an 
official request was made to this office that the separation be effected without 
prejudice. A discharge instrument was therefore prepared, to be effective on 
the date of the initial inquiry from the field station and copies were distributed 
to the employee and the station involved. 

As a result of this action it was discovered that no action had been taken to 
suspend the employee from duty, that the employing station had not recommended 
discharge and that, under close supervision and instruction, the ones? per- 
formance had improved to the extent that the employing station did not wish 
to terminate his services. Since the discharge instrument was issued bearing an 
effective date of April 4, 1942 (date of original communication) and the employee 
was not removed from service at that time, there is no authority for paying him 
for services rendered during the subsequent period of two months unless this 
office can rescind the original instrument. 

The pertinent factors in this case may be summarized as follows: (1) no official 
recommendation was made by the employing office to separate the employee; 
(2) the local Bureau office requested such action in error; (3) no action was taken 
to suspend the employee prior to belated receipt of the discharge notice as a result 
of which the employee was in active duty status for two months after the dis- 
charge date; and, (4) the employing office does not now wish to effect the separa- 
tion. 

It is felt in this office that the present difficulty could be resolved by cancelling 
the discharge on the ground that it was void ab initio, that no official reeommenda- 
tion had ever been made for the action taken and that it was never effective in 
fact since the employee was not removed from duty on the effective date of the 
discharge. Your decision on this interpretation is respectfully solicited. 

The general question involved in this matter, however, is more difficult to de- 
termine. May the employing Department revoke or amend an action which was 
palpably effected in error and both parties continued to act in good faith? This 
general problem, although not frequent, recurs often enough to warrant the present 
inquiry. It is the considered opinion of this office that some remedy should be 
available to correct administrative error such as that indicated above, especially 
when there is objective evidence of continued good faith on the part of the em- 
ployee, especially under present circumstances when an employee may not be 
officially advised of an action until after its effective date. 


It has been stated as a general rule that “when an authorized 
separation, by resignation or otherwise, becomes an accomplished fact 
it cannot thereafter be rescinded or set aside by administrative action.” 
(Quoting from the decision of November 3, 1941, 21 Comp. Gen. 
403, 406—Italics supplied.) Compare 22 Comp. Gen. 47, wherein 
an exception to the general rule was stated to effectuate the purposes 
of a particular statute (Act of April 7, 1942, 56 Stat. 200). However, 
the separation of an employee does not become effective unless and 
until the employee receives proper notice thereof. 26 Comp. Dec. 
804; 17 Comp. Gen. 488; 2t id. 517. Compare 20 Comp. Gen. 321. 
Accordingly, if the field employee whose case is presented in your 
letter, supra, did not in fact receive notice of the administrative action 
purporting to separate him from the service and continued to work, 
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he is entitled to be paid the compensation earned for services actually 
rendered—at least to the date he received official notice of such 
administrative action. 

Referring to the general question in the concluding paragraph of 
your letter, the above-stated general rule that a separation once 
effective may not be rescinded by administrative action, is applicable 
when the separation is a legal one; and in this connection, it may be 
stated that if the separating action is taken by the officer having au- 
thority to take it, the fact that he acted on misinformation or under 
an erroneous assumption does not affect the legality of the separation. 
Such an action may be rescinded at any time before it is consummated 
by the giving of official notice thereof to the employee, but not 
thereafter. 


(B-28135) 
TRAVELING EXPENSES—ARMY NURSE CORPS 


The amounts which may be paid to members of the Army Nurse Corps in a 
travel status, other than air travel status, for actual expenses of sub- 
sistence or per diem in lieu thereof may not exceed the limitation of $5 
per day for actual expenses specified in the act of April 6, 1914, or the 
limitation of $4 per diem in lieu of such actual expenses specified in the 
act of August 1, 1914. 


Assistant Comptroller General Elliott to the Secretary of War, October 1, 1942: 
There has been received your letter of August 13, 1942, as follows: 


Section 6 of the Act of July 9, 1918 (40 Stat. 879), provides: 

“That members of said Nurse Corps shall seceive transportation and neces- 
sary expenses when traveling under orders, * * * as may be prescribed in 
regulations by the Secretary of War; * * *” 

The statute cited above provides in general terms for the payment of neces- 
sary expenses, but does not expressly fix any specific maximum allowance 
for subsistence. Based on this fact, in decision, A-31829, of May 28, 1930, it 
was held that, as the Act of April 6, 1914 (38 Stat. 318), was general in its 
scope and covered all officers and employees whose maximum subsistence al- 
lowance was not otherwise expressly provided for by law, reimbursement fcr 
actual expenses to members of the Army Nurse Corps might not properly be 
paid in excess of $5.00 per day, the maximum rate prescribed in the statute. 

It was further held, in decision dated October 7, 1983, 13 Comp. Gen. 94, that 
payment to nurses of per diem in lieu of actual subsistence was limited to 
$4.00, under the provisions of the Act of August 1, 1914 (38 Stat. 680). 

The Acts of April 6 and August 1, 1914, supra, have been superseded as to 
other classes of personnel by statutes providing for higher rates and civilian 
employees are entitled, under the Act approved January 30, 1942 (Public Law 
424, 77th Congress), to a per diem allowance at a rate not to exceed $6.00 within 
the limits of the centinental United States, and not to exceed an average of 
$7.00 beyond the limits of the continental United States. 

Officers of the Army are authorized, under section 12 Act of June 16, 1942 
(Public Law 607, 77th Congress), to receive reimbursement for actual ex- 
penses not exceeding $7.00 per day, or a per diem -allowance not exceeding 
$6.00, and a separate proviso prescribes rates not in excess of $8.00 and $6.00, 
respectively, while traveling by air. Both these provisions are contained in 
the same subparagraph of the Act and, in the proviso, covering travel by air, 
members of the Nurse Corps are specifically included. 

It is believed to be evident that it was not the intent of the Congress that 
members of the Army Nurse Corps should continue to receive the lower rates 
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prescribed in earliér laws which have been superseded as to other classes of 
personnel, particularly in view of the fact that they are authorized to receive 
the same rates as officers for travel by air. Your decision is accordingly re- 
quested as to whether members of the Army Nurse Corps may be authorized 
by regulations to receive, while in a travel status, reinibursement of expenses 
actually incurred not in excess of $7.00 per day. or per diem in lieu thereof not 
exceeding $6.00 per day. 

As this is a matter affecting the entire Army Nurse Corps, it is requested 
that I be advised of your decision at the earliest practicable date. 


The act of April 6, 1914, 38 Stat. 318, provides: 


On and after July first, nineteen hundred and fourteen, unless otherwise 
expressly provided by law, no officer or employee of the United States shall 
be allowed or paid any sum in excess of expenses actually incurred for sub- 
sistence while traveling on duty outside of the District of Columbia and away 
from his designated post of duty, nor any sum for such expenses actually in- 
curred in excess of $5 per day * * *. 


The act of August 1, 1914, 38 Stat. 689, provides: 


That the heads of executive departments and other Government establish- 
ments are authorized to prescribe per diem rates of allowance not exceeding 
$4 in lieu of subsistence to persons engaged in field work or traveling on of- 
ficial business outside of the District of Columbia and away _from their desig- 
nated posts of duty when not otherwise fixed by law. * 


The quotation of the statute in your letter suggests the inference 
at least of an interpretation. Section 6 of the act of July 9, 1918, 
40 Stat. 879, in full, provides: 


That members of said Nurse Corps shall receive transportation and necessary 
expenses when traveling under orders, and such allowances of quarters and 
subsistence and, during illness, such medical care as may be prescribed in 
regulations by the Secretary of War; and when at places where no public 
quarters are available, commutation in lieu thereof, and of heat and light 
therefor at such rates and upon such conditions as are now or shall hereafter 
be provided by law. 


Section 783, Title 10 of United States Code, codifies a part of this 
section as follows: 
Members of the Nurses Corps shall receive transportation and necessary 
expenses when traveling under orders, and, during illness, such medical care 
as may be prescribed in regulations by the Secretary of War. 

Section 7 of the act of July 9, 1918, page 880, specifically repealed 
certain prior legislation, among others— 

* * * Chapter one hundred and ninety- two of Thirty-first Statutes, page 
seven hundred and fifty-three; * 

The Statute last cited, 31 Stat. 753, provided for the appointment 
of nurses, their pay, etc., and included a proviso: 

That the Superintendent and nurses shall receive transportation and 
necessary expenses when traveling under orders; that the pay * * *. They 
shall be entitled to quarters, subsistence, and medical attendance during illness. 
and they may be granted leave of absence * 

There was also repealed by section 7 of the a act of July 9,1918— 

* * * that part of the Act approved August twenty-fourth, nineteen 
hundred and twelve (Thirty-seventh Statutes, page five hundred and seventy- 


five), providing for allowances, subsistence, and medical care during illness 
for the Superintendent of the Nurse Corps; * * 
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The act of August 24, 1912, 37 Stat. 575, contained a proviso after 


the appropriation for the pay of the Superintendent of the Nurse 
Corps: 


That the Superintendent shall receive such allowances of quarters, subsistence 


and medical care during illness as may be prescribed in regulations by the 
Secretary of War. 

There is no question that under the statutes, including the act of 
July 9, 1918, after the passage of the acts of 1914 quoted above, the 
1914 statutes applied to the traveling expenses of nurses of the Army 
Nurse Corps, and that, certainly from the date of these 1914 acts, 
the Secretary of War was not authorized to prescribe by regulations 
any higher rates for actual expense of subsistence or per diem in lieu 
thereof for nurses of the Army Nurse Corps. The interpretation 
inferentially suggested in your question that rates of payment for 
actual expenses or per diem in lieu thereof are to be by regulations 
of the Secretary of War clearly was not intended by the statute. 

Section 12 of the act of June 10, 1922, 42 Stat. 631, authorized 
“for officers mentioned in the title of” that act actual expenses or 
per diem in lieu of subsistence in the situations described therein and 
provided that: 

* * * Unless otherwise expressly provided by law, no officer of the services 
mentioned in the title of this Act shall be allowed or paid any sum in excess 
of expenses actually incurred for subsistence while traveling on duty away 
from his designated post of duty, nor any sum for such expenses actually 
incurred in excess of $7 per day. The heads of the executive departments 
concerned are authorized to prescribe per diem rates of allowance, not exceeding 


$6, in lieu of subsistence to officers traveling on official business and away from 
their designated posts of duty. 


Section 12 of the act of June 16, 1942, 56 Stat. 364, Public Law 607, 
is identical in this respect to section 12 of the act of June 10, 1922. 

The Subsistence Expense Act of 1926, act of June 3, 1926, 44 Stat. 
688, 689, by its terms, section 3, applied only to “civilian officers and 
employees of the departments and establishments.” Public Law No. 
424, approved January 30, 1942, 56 Stat. 39, is an amendment of section 
3 of the act of 1926, and also applies only to “civilian officers and 
employees of the departments and establishments.” 

The Nurse Corps of the Army is a part of the Medical Department 
of the Army, section 10 of the National Defense Act, Title 10, U. S. 
Code, section 81. Provision has been made for officers of the six services 
included in the Pay Readjustment Act which does not include members 
of the Army Nurse Corps; and provision has been made for civilian 
officers and employees of the departments and establishments in the 
Subsistence Expense Act of 1926, as amended. No provision has been 
made for members of the Army Nurse Corps other than was made in 
the acts of 1914, and the Secretary of War was and is not authorized 
to provide by regulations that members of the Army Nurse Corps shall 
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receive more than the laws of 1914 provide. If more is believed to be 
necessary the matter should be presented to the Congress for consider- 
ation. 


(B-28820) 


USE OF PRIVATELY OWNED AUTOMOBILE AT OFFICIAL STATION ON 
ACTUAL EXPENSE BASIS 


In view of the prohibition in section 5 of the act of July 16, 1914. against the use of 
appropriated moneys for the purchase, maintenance, repair, or operation of 
motor-propelled passenger-carrying vehicles unless specifically authorized 
by law, an employee may not be reimbursed on an actual expense basis or 
otherwise for use of a privately owned automobile for official travel per- 
formed within the corporate limits of the employee's official station, in the 
absence of a provision in the appropriation sought to be charged authorizing, 
generally, the operation, etc., of motor-propelled passenger-carrying vehicles. 
22 Comp. Gen. 62, amplified ; 15 Comp. Gen. 819, distinguished. 

An appropriation providing for the maintenance and operation of three designated 
passenger-carrying vehicles may not be regarded as overcoming the prohibi- 
tion in section 5 of the act of July 16, 1914, against the use of appropriated 
moneys for the purchase, maintenance, repair, or operation of motor-pro- 
pelled passenger-carrying vehicles unless specifically authorized by law, to the 
extent of authorizing reimbursement from such appropriation of an employee’s 
actual expenses of operating a privately owned automobile on official business 
within the corporate limits of the employee’s official station. 


Comptroller General Warren to Raymond J. Weir, Department of Agriculture, 
October 1, 1942: 


There has been considered your letter of September 9, 1942, as 
follows: 


Reference is made to the Act of December 29, 1941, Public Law No. 389, 77th 
Congress. In accordance with Section 3 of this Act which provides that— 


“* * * certifying officers * * * shall have the right to apply for and 
obtain a decision by the Comptroller General on any question of law involved in 
a payment on any vouchers presented to them for certification.” 


there is transmitted for advance decision as to legality of payment travel reim- 
bursement voucher in favor of Mrs. Phylis H. Hawkins. 

Mrs. Hawkins’ letter of authority, copy of which is attached to the voucher, 
provides for use of privately owned automobile as follows: 

“(a) 5¢ per mile for travel within 50 mile radius outside the corporate limits 
of official station. 

“(b) Actual expenses for gasoline and oil for travel wholly within the area 
defined by official station.” 

As indicated in the supporting statement of Mr. Chalmers T. Forster, Chief, 
Division of Investigations, the work was of a confidential nature directly con- 
nected with the war effort of the Department, and it was extremely necessary 
that it be conducted with all possible speed. The traveler worked not only 
during office hours, but in the evenings, on Sundays, and on Saturday afternoons, 
making stops within the District, in Maryland and in Virginia, in her investiga- 
tion of the employees affected, accumulating during the period of the travel a 
total of 441 miles. 

In order to conform to the restrictions of the Act of February 14, 1931, 46 
Stat. 1103, which restricts reimbursement for use of personally owned automobile 
upon a mileage basis to travel outside the limits of designated post of duty, strict 
record was kept of the mileage driven within the States of Maryland and Vir- 
ginia, and claim for reimbursement has been prepared on the basis of that record, 
as reported on Mileage Report Form 1012-e. 

The official necessity for the use of privately owned automobile in the conduct 
of the work has been amply set forth, and adequate authority for incurring the 
expense is furnished in the letter of authorization. 
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Since the claim for reimbursement indicates that the travel was within the 
city limits of Washington or adjacent communities and some trips involved both 
a mileage claim and actual expenses, the voucher is submitted for determination 
as to the legality of payment. 


The voucher submitted with your letter represents that the mileage 
claimed by the employee involves only the travel performed by her 
outside of the corporate limits of Washington, D. C., the employee’s 
official headquarters, and that the amount claimed for reimbursement 
on an estimated actual expense basis for gas and oil involves official 
travel performed within the corporate limits of Washington, D. C. 
In that connection the employee stated on the voucher as follows: 


Mileage, outside District of Columbia, @ 5¢ per mi. 

District of Columbia travel, figured on reimbursable basis—15 miles, predeter- 
mined on basis of OPA rulings, per gallon, or 1344 gallons @ 21.2¢ per gallon, 

I hereby certify that travel indicated was performed in connection with confi- 
dential investigations, within the corporate limits of the District of Columbia as 
well as outside, as claimed; that the information is correct; and that no part of 
the travel for which compensation is claimed was performed between residence 
and place of business. 


The voucher is accompanied by an administrative explanatory 
statement as follows: 


Herewith is the reimbursement account of Mrs. Phyllis H. Hawkins for the 
period July 8 to 31, 1942, covering expenses incurred by her under a letter of 
authorization, No. 34-(O), dated July 2, 1942. This account claims reimburse- 
ment on an actual expense basis for the use of her personally owned automobile 
within the corporate limits of her headquarters, the District of Columbia, and 
outside her headquarters in visiting such points as Beltsville, Lanham, and 
Suitland, Maryland, various points in Arlington County and Alexandria, Vir- 
ginia, etc., at the rate of five cents a mile. 

For consideration in connection with this account, I should like to explain 
that this office has the responsibility of investigating as quickly as possible the 
background of a large number of employees who are engaged on vital war work 
of a confidential nature. Because of the urgency for the completion of this work, 
and also because of the shortage of investigators by reason of their loss to the 
armed services and to agencies of higher priority than this Department, it is 
deemed advisable to use automobile transportation in locating and interviewing 
employees and examining records at outlying points. In locating and inter- 
viewing employees and examining records at nearby points, we are using street- 
car transportation. 

It was our purpose, in requesting the letter of authorization for Mrs. Hawkins, 
to make it possible for her to be reimbursed on an actual cost basis for mileage 
incurred within the corporate limits of the District of Columbia, using as a basis 
of 15 miles per gallon of gasoline (OPA formula), and at the rate of five cents a 
mile for mileage incurred in visiting points definitely outside the limits of her 
headquarters. Much of this work must be done after regular working hours and 
on Sundays, which naturally makes it more difficult to locate the persons who are 
to be interviewed, and consequently the investigation will entail more mileage 
than would ordinarily be required. 

The Secretary personally has authorized the use of Mrs. Hawkins’ automobile 
for this work, and the appropriate rationing board, on the basis of the facts 
submitted, has issued supplemental gasoline rationing coupons for use in this 
work. 

My primary concern in this matter, of course, is to’ get this work done as 
promptly and effectively as possible, but I am reluctant to have Mrs. Hawkins 
incur too much expense before we know definitely the attitude of the General 
Accounting Office toward allowing reimbursement for expenses incurred under 
these conditions. Therefore, I shall appreciate it if this account may be passed 
along for consideration so that we may know whether we can proceed to do 
the work in this manner with the knowledge that our employees will be reim- 
bursed for the expenses which they incur. 





298 DECISIONS OF THE COMPTROLLER GENERAL 


Travel authorization No. 34-(O) dated July 1, 1942, issued to Mrs. 
Hawkins, reads, in pertinent part, as follows: 


5. Travel by privately owned automobile for which there will be allowed: 

(a) 5 cents per mile in lieu of all other transportation costs if such allowance 
is more economical and advantageous to the Government. Since economy and 
advantage have not been predetermined, a showing of such economy and ad- 
vantage must accompany vouchers covering such travel. (See * on page 2) 

. s . . a * 

(d) Actual expenses for gasoline and oil within the corporate limits of your 
Official station. (See ** on page 2) 

- . * s 7 * + 

*This authority applies only to travel within 50 mile radius outside the corporate 
limits of your official station. 

**This authority applies only to travel wholly within the area defined as your 
official station. 


The act of February 14, 1931, 46 Stat. 1103, as amended by section 
9 of the act of March 3, 1933, 47 Stat. 1516, and the act of April 25, 
1940, 54 Stat. 167, provides as follows: 

That a civilian officer or employee engaged in necessary travel on official 
business away from his designated post of duty may be paid, in lieu of actual 
expenses of transportation, under regulations to be prescribed by the President, 
not to exceed 2 cents per mile for the use of a privately owned motorcycle or 5 
cents per mile for the use of a privately owned automobile for such transportation, 
whenever such mode of travel has been previously authorized and payment on 
such mileage basis is more economical and advantageous to the United 
States. © * * 

The above-quoted administrative explanatory statement submitted 
with the voucher will be accepted by this office as establishing that 
it has been determined, as required by law and by the terms of para- 
graph 5 (a) of the travel order, that payment on a mileage basis 
for travel performed outside of the corporate limits of Washington, 
D. C., is more economical and advantageous to the United States 
than travel by common carrier, and if otherwise correct, the amount 
claimed for mileage for travel outside the District of Columbia is 
payable. Whether the amount claimed for estimated actual expenses 
for travel within the corporate limits of Washington, D. C., is payable 
requires the consideration of other applicable statutes. 

Section 5 of the act of July 16, 1914, 38 Stat. 508, provides, in 
pertinent part, as follows: 

* * * there shall not be expended out of any appropriation made by Con- 
gress any sum for the purchase, maintenance, repair, or operation of motor- 
propelled or horse-drawn passenger-carrying vehicles for any branch of the 
public service of the United States unless the same is specifically authorized 
bylaw * .* *. 

With reference to that statute it was stated in the decision of Sep- 
tember 24, 1926, 6 Comp. Gen. 212, 213, as follows: 

Section 5 of the act of July 16, 1914, 38 Stat. 508, contains the general ppro- 
hibition against the use of appropriated funds for purchase, maintenance, repair, 
or operation of motor-propelled or horse-drawn passenger-carrying vehicles unless 
the same is specifically authorized by law. Decisions of this office have distin- 


guished between the use of a privately owned conveyance for official business 
at the official headquarters or duty station of an officer or employee and the 
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use of a privately owned conveyance for official travel away from the official 
headquarters or duty station of an officer or employee. The former is within 
the prohibition of the 1914 statute as being tantamount to the maintenance or 
operation of a passenger-carrying vehicle, but the latter is not within the pro- 
hibition, for the reason that the travel is considered as in lieu of travel by 
common carrier or other public conveyance authorized by law, reimbursement 
for authorized items of operating expenses being limited to not in excess of 
what it would have cost the Government had the travel been performed by 
common carrier or other public conveyance. 4 Comp. Gen. 836; 5 id. 183. 


Also, in decision of January 11, 1942, to the Secretary of Agricul- 
ture, 11 Comp. Gen. 271, 273, it was stated: 


Reimbursement for use of a privately owned automobile for transportation 
within the limits of employee’s headquarters would be in contravention of the 
act of July 16, 1914, 38 Stat. 508, unless chargeable under an appropriation which 
is specifically available for the maintenance and operation of motor-propelled 
passenger-carrying vehicles. 10 Comp. Gen. 409; 11 id. 67; id. 91. Even when 
chargeable under an appropriation available for maintenance and operation 
of passenger-carrying vehicles, reimbursement for the use of a privately owned 
automobile at employee’s official headquarters is limited to reimbursement of 
actual expenditures, such as the cost of gasoline and oil actually consumed, and 
in such cases it must be established by competent evidence that no part of such 
expenditures was due to the use of the automobile upon private or personal 
business or pleasure. 2 Comp, Gen. 329. The appropriation proposed to be 
charged in the present case, “Bureau of Animal Industry, 1932,” act of February 
23, 1931, 46 Stat. 1251, contains no provision for the operation or maintenance 
of motor-propelled passenger-carrying vehicles. Accordingly, the. refusal to 
certify the voucher for payment upon preaudit was correct. * * 


See, also, 13 Comp. Gen. 82; zd. 178. The general statement in the 
decision of July 28, 1942, 22 Comp. Gen. 62, 66, that “When privately 
owned automobiles are used within the corporate limits of a head- 
quarters city, in the absence of express statutory authority providing 
otherwise, reimbursement must be confined to the actual expense 
basis, that is, reimbursement for gasoline and oil actually consumed 
not in excess of the cost by public conveyance, if available,” is, of 
course, subject to the condition stated in the other decisions above 
cited that the appropriation sought to be charged with the reimburse- 
ment on an actual expense basis, is specifically available for the 
maintenance and operation of motor-propelled passenger-carrying 
vehicles. 13 Comp. Gen. 178. 

The appropriation, “Miscellaneous Expenses, Department of Agri- 
culture”, act of July 22, 1942, 56 Stat. 665, Public Law 674, under 
which the proposed payment is sought to be charged, provides, in 
pertinent part, as follows: 


* * * for the maintenance, repair, and operation of one motorcycle and 
not to exceed three motor-propelled passenger-carrying vehicles (including one 
for the Secretary of Agriculture, one for general utility needs of the entire 
Department, and one for the Forest Service) and purchase of one motor- 
propelled passenger-carrying vehicle at not to exceed $1,500, including the ex- 
change value of one such vehicle, for official purposes only; for official travel 
expenses, including examination of estimates for appropriations in the field 
for any bureau, office, or service of the Department; and for other miscel- 
laneous supplies and expenses not otherwise provided for and necessary for 
the practical and efficient work of the Department, which are authorized by 
such officer as the Secretary may designate $98,341, together with such amounts 
from other appropriations or authorizations as are provided in the schedules 
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in the Budget for the fiscal year 1943 for such expenses, which several amounts 
or portions thereof, as may be determined by the Secretary, not exceeding a 
total of $131,605, shall be transferred to and made a part of this appropria- 
Gens 2'?-* 

There is for noting that said appropriation is available for the 
maintenance and operation of only the three motor-propelled pas- 
senger-carrying vehicles therein designated. Hence, said statute 
may not be regarded as a general authorization for maintenance and 
operation of motor-propelled passenger-carrying vehicles at the head- 
quarters of employees. See 15 Comp. Gen. 222, wherein a limita- 
tion—appearing in an appropriation act—upon the maintenance and 
operation of motor-propelled passenger-carrying vehicles was applied 
in connection with the payment of actual expenses for use of priv- 
ately-owned automobiles at official headquarters. Compare the de- 
cision of July 10, 1940, 20 Comp. Gen. 15, wherein was consider2d 
the provision in an appropriation act for the Federal Housing Ad- 
ministration authorizing an allowance of “not to exceed 3 cents per 
mile for travel performed in their personally owned automobiles 
within the limits of their official posts of duty when such work is 
performed in connection with such inspection.” The only specific 
statutory authority for reimbursing employees of the Department 
of Agriculture for cost of official travel at their official headquarters 
appears in the act of August 10, 1912, 37 Stat. 300 (5 U.S. C. 541), 
authorizing reimbursement of streetcar fares. 

While, under an appropriation available for traveling expenses, 
reimbursement is authorized upon an actual expense basis—including 
an estimated amount based on certain factors—for travel performed 
in a privately-owned automobile while away from the official head- 
quarters of an employee, when the conditions prescribed by law to 
authorize mileage had not been met (15 Comp. Gen. 819), you are 
advised that under the long standing rule stated in the decisions of 
this office, supra, reimbursement may not be made to Mrs. Hawkins, 
on an actual expense basis or otherwise for use of a privately-owned 
automobile for official travel performed within the corporate limits 
of Washington, D. C., her official headquarters. 

Accordingly, the voucher should not be certified by you in its 
present form. 

The voucher is returned herewith. 


(B-29039) 


REEMPLOYMENT AFTER RETIREMENT FOR AGE—RETENTION OF 
COMPENSATION AND ANNUITY PAYMENTS 


While the reemployment, -by contract or appointment, of a person retired for 
age without compliance with the conditions of statutes authorizing re- 
employment of such persons is in contravention of law, where the circum- 
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stances surrounding the reemployment are such as to constitute the person 
a de facto employee, no refund of compensation previously received for 
services rendered is required, but refund is required of all annuity pay- 
ments made during the period of reemployment for which compensation 
was received. 


Comptroller General Warren to Col. F. Pearson, U. S. Army, October 1, 1942: 

By first endorsement dated September 17, 1942, the Chief of Fi- 
nance, War Department, forwarded here for consideration your 
letter of September 12, 1942, as follows: 


1. Transmitted herewith is payroll for personal services covering claim 
for pay of Charles E. Yates, CCC Camp Physician for the period January 1 
to February 13, 1942. This voucher was submitted to the undersigned, who is 
a disbursing officer, for payment and is forwarded for an advance decision 
as to whether or not payment may properly be made in view of the fact that 
claimant was receiving Civil Service Annuity during the period covered by 
the payroll and also during the period July 1, 1988 to Dec. 31, 1941, while em- 
ployed in the same capacity. 
se There is filed in support of the claim correspondence which fully states 
the case. 


The facts in the case appear in a statement dated August 13, 
1942, made by the Acting Assistant Adjutant General, Omaha, 
Nebraska, as follows: 


1. Facts: 

a. Dr. Charles E. Yates, retired Indian Service employee, was first employed by 
the Civilian Conservation Corps July 1, 1988, as a full-time contract physician at 
$200 per month. 

b. Records indicate that prior to appointment, Dr. Yates informed the Corps 
Area Surgeon that he was a retired Indian Service employee having been in 
that service for approximately eighteen years and having retired on June 30, 
1938, with a monthly annuity at the rate of $737.76 per annum commencing 
July 1, 1988, on account of having reached retirement age. 

c. He was informed by letter from the Corps Area Surgeon's Office: 

“In reply to your letter of April 14, we are glad to note that your retirement 
fund is not classed as salary within the meaning of the law ; therefore we are able 
to disregard the matter.” 

d. Dr. Yates served in the capacity of full-time contract physician, $200 per 
month, until October 31, 1939, when his services were terminated in order that 
he might be reappointed November 1, 1939, as CCC Associate Medical Officer, 
— P-3, $3200 per annum, which appointment was confirmed by the Secretary 
0 ar. 

e. Dr. Yates served as CCC Associate Medical Officer through February 13, 1942, 
on which date he resigned due to outside interests. 

f. Dr. Yates’ salary was paid in full from July 1, 1938, to January 1, 1942; sum 
totaling $10,133.33. He has presented proof that he has received each month, 
beginning with July, 1938, and including December, 1941, a monthly annuity total- 
ling $736.76 per annum; sum totaling $2,578.56. Whether or not annuity is still 
being paid Dr. Yates is unknown. 

g. His salary from January 1, 1942, to February 13, 1942, is being withheld 
pending decisions on questions set forth in paragraph 4 below. 


The questions set forth in the referred-to paragraph 4, are as follows: 


a. Is there any provision of law that makes any recovery mandatory? 
b. If recovery is mandatory, should not the annuity be recovered rather than the 
salary? 


Section 204 of the act of June 30, 1932, 47 Stat. 404, provides, as 
follows: 


On and after July 1, 1932, no person rendering civilian service in any branch 
or service of the United States Government or the municipal government of the 
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District of Columbia who shall have reached the retirement age prescribed for 
automatic separation from the service, applicable to such person, shall be con- 
tinued in such service, notwithstanding any provision of law or regulation to the 
contrary: Provided, That the President may, by Executive Order, exempt from 
the provisions of this section any person when, in his judgment, the public inter- 
est so requires: Provided further, That no such person heretofore or hereafter 
separated from the service of the United States or the District of Columbia under 
any provision of law or regulation providing for such retirement on account of 
age shall be eligible again to appointment to any appointive office, position, or 
employment under the United States or the District of Columbia : Provided further, 
That this section shall not apply to any person named in any Act of Congress 
providing for the continuance of such person in the service. 
There is for noting particularly the second proviso of the statutes. 
See, also, the last paragraph of section 2 of the Civil Service Retire- 
ment Act of May 29, 1930, 46 Stat. 469, 470, and compare section 92, 
Title II of the Canal Zone Code, as originally enacted (which incor- 
porated therein the provisions of section 204 of the act of June 30, 
1932), and as amended by the act of July 29, 1942, 56 Stat. 726, Public 
Law 687, to authorize reemployment of retired personnel under certain 
conditions. Also, compare section 6 of the act of June 28, 1940, 54 
Stat. 679, authorizing the War and Navy Departments to reemploy 
persons retired under the Civil Service Retirement Act of May 29, 1930, 
46 Stat. 468. 

There is for noting too, the act of January 24, 1942, 56 Stat. 13, 
Public Law 411, which amended the Civil Service Retirement Act so 


as to authorize reemployment, generally, under certain conditions of 


persons retired for age, the statute being, in pertinent part, as follows: 


No person separated from the service who is receiving an annuity under the 
provisions of section 1 of this Act shall be eligible again to appointment to any 
appointive office, position, or employment under the United States or of the 
government of the District of Columbia unless the appointing authority determines 
that he is possessed of special qualifications, in which event payment of his 
annuity shall be terminated during the period of his appointment. Any such 
person whose annuity is terminated shall, upon the termination of his appoint- 
ment, have his subseqeut annuity rights determined under the provisions of law 
in effect at the time of such termination. 

It was not until on and after January 24, 1942, date of the statute 
last above quoted that Doctor Yates, a former employee of the Indian 
Service retired for age, might have been reemployed by the Civilian 
Conservation Corps. However, approval of the act of January 24, 
1942, did not épso facto validate his reemployment (previously entered 
into by the Civilian Conservation Corps) on and after January 24, 
1942, through February 138, 1942, when his services were terminated, 
because reemployment under that statute is subject to certain con- 
ditions, and requires affirmative action by the administrative office 
to determine that the reemployed person is possessed of special quali- 
fications, It is not understood that he was an employee of the War 


Department coming within the purview of section 6 of the act of 
June 28, 1940, supra, 
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Accordingly, during the entire time covered by the involved voucher, 
to wit, from January 1, 1942, to February 13, 1942, and also prior 
thereto (since July 1, 1938) while he was under reemployment by 
the Civilian Conservation Corps, Doctor Yates, by reason of his re- 
tired status, was disqualified for appointment to and ineligible to 
hold a civilian- “office, position, or employment” under the Civilian 
Conservation Corps either on the basis of a contract or appointment. 
The administrative advice to him that he was eligible for reemploy- 
ment notwithstanding his retired status was clearly in error. 

In a decision dated September 7, 1942, B-28211, to the Secretary 
of the Navy, involving the case of reemployment by the Navy De- 
partment of an employee who had been retired for age under the 
Canal Zone Retirement Act prior to the amendment in that statute 
authorizing reemployment of retired personnel under certain con- 
ditions, it was held: 

* * * However, his appointment was made by the proper appointing 
authority in accordance with the usual procedure, appeared regular on its face, 
and the prescribed oath of office was taken. He was in possession of the office 
or position under color of title, performed its duties, and received the regular 


compensation fixed for the office or position by or pursuant to statute. There 


was no fraud involved. Clearly, he was a de facto officer while he served under 
the appointment. 


As a general rule, and in the absence of a specific provision of law, such as 
a prohibition in an appropriation act, money paid for services actually rendered 
by a de facto officer may not be recovered back by the Government. Badeau v. 
United States, 130 U. S. 439, 452; United States v. Royer, 268 U. S, 394, 398; 
6 Comp. Gen. 263; 4 id. 43; 3 id. 823; and B-13546, December 12, 1940. Compare 
18 Comp. Gen. 815, wherein was considered an appropriation restriction against 
the employment of aliens. 


Accordingly, referring to the penultimate paragraph of your letter, Mr.. Milloy 
may be permitted to retain the sums heretofore paid him as salary for the 
services performed under his appointment as a de facto officer. However, re- 
tirement annuity installments are not payable for the period he was in receipt 
of compensation for services rendered under such appointment. See 10 Comp. 
Gen. 309 ; 13 id. 54; 14 id. 285; and 16 id. 121. 

The facts disclosed in the instant case also justify the conclusion 
that Doctor Yates was a de facto officer and as such may retain the 
compensation paid to him prior to January 1, 1942. However, he 
will be required to refund all annuity payments received during the 
period he was under reemployment with the Civilian Conservation 
Corps prior to January 1, 1942. The de facto rule does not authorize 
payment of compensation not already paid to an employee whose 
appointment was invalid. 8 Comp. Gen. 73, 74, and decisions therein 
cited. Accordingly, you are not authorized to pay the voucher for 
compensation covering the period January 1 to February 13, 1942. 

The voucher will be retained in this office. 

A copy of this decision is being forwarded to the United States 
Civil Service Commission for appropriate action with reference to 
the illegal payments of annuity benefits. 
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(B-23358) 


VOUCHERS—CHANGE IN AMOUNT AFTER CERTIFICATION BY 
CLAIMANT 


In accordance with the general rule that the amount of a voucher certified as 
correct by the claimant should not be increased by administrative or account- 
ing officers, the amount claimed on a voucher, certified correct and just by 
the claimant, for redemption of food stamps may not be increased by the 
administrative office in order that the voucher reflect the actual value of the 
stamps submitted in support thereof, the correct procedure in such a case 
being to allow the stamps the value of which is unclaimed to remain with 
the voucher and to make a proper notation of the facts both on the original 
voucher and administrative copy. 


Comptroller General Warren to the Secretary of Agriculture, October 2, 1942: 


Reference is made to your letter of July 25, 1942, in pertinent part 
as follows: 


In the administrative examination and certification of vouchers for redemption 
of stamps, submitted by or for retailers in connection with the Food Stamp Plan, 
considerable difficulty has been encountered by the Agricultural Marketing 
ae in expeditiously handling those vouchers which involve under- 
claims. 

Because of this fact, and also because it is believed that food stamp vouchers 
have characteristics different from the usual vouchers, the problem of under- 
claims was discussed by representatives of this department with the Chief, 
Audit Division, of your office. As a result of this discussion an informal 
arrangement was made whereby an underclaim voucher would be corrected 
during the administrative examination and then be given precedence in audit, 
to determine whether this method of handling would be acceptable. 

Accordingly, om November 18, 1941, there was forwarded to your office D. O. 
Voucher No. 807-13689, paid November 14, 1941 in the accounts of G. F. Allen, 
Chief Disbursing Officer, Symbol 890-907, which had been corrected in the manner 
described above. As a result of the request for expedited audit of the voucher, 
the following letter, dated March 19, 1942, addressed to the Administrator, Surplus 
Marketing Administration, signed by the Chief, Audit Review Section, Audit 
Division, File A-MFK-AR, has been received: 

“Under date of November 18, 1941, G. F. Allen, chief disbursing officer, Division 
of Disbursement, Treasury Department, forwarded D. O. Voucher No. 807-13689 
paid November 14, 1941, to the LaSalle National Bank in the amount of $90 to this 
office with the request that it be given precedence in the audit. 

“The voucher covers redemption of Food Order Stamps and in the administra- 
tive audit, the amount of $10 was added to the payee’s claim of $80 due to the 
fact that the food stamps attached to Stamp Card No. 10619865 have a value of 
$70 rather than $60 as indicated on the voucher. 

“There is no authority in the administrative nor in the accounting offices 
to increase the amount of a voucher representing a claim against the Government 
which has been certified as correct by the claimant. 9 Comp. Gen. 251. Since 
the amount paid is no more than the amount actually due, it would serve no use- 
ful purpose to withhold credit in the account of the disbursing officer in this 
case, however, you are advised that in similar cases action should be in accordance 
with decisions of this office.” [Italics supplied. ] 

This department is cognizant of the limitations imposed upon administrative 
officers as expressed by 9 Comp. Gen. 251 and other decisions, and consistently 
observes such limitations. However, the burden of handling stamp underclaims 
in accordance therewith is such that it was believed that a further effort should 
be made to obtain relief, through the medium of a full statement of the con- 
ditions surrounding the problem coupled with a request for reconsideration by 
your Office. 

An elementary but important fact to be kept in mind in connection with any 
discussion regarding food stamp vouchers is that each food stamp has a definite 
and fixed value of twenty-five cents, which value is imprinted upon each stamp. 
When an eligible food retailer receives stamps in exchange for food, from persons 
entitled to use them, he affixes them to serially numbered Food Stamp Cards 

















DECISIONS OF THE COMPTROLLER GENERAL 305 


and Continuation Sheets, each providing spaces for forty (40) stamps aggregating 
$10.00 in value. In order to redeem these stamps, the retailer must sign a cer- 
tificate on each Food Stamp Card and then either prepare a Public Voucher for 
Payment of Food Stamps, listing each Food Stamp Card and the value of the 
stamps affixed thereto, or submit the cards to a bank or a wholesaler who, acting 
in the capacity of a ‘collection agent’, prepares the voucher. The voucher and 
supporting stamp cards must then be submitted to the Agricultural Marketing 
Administration for consideration. One such voucher submitfed by a collection 
agent may cover stamp cards certified by various retailers. 

During the administrative examination, verification of the value of the stamps 
submitted and of the amount stated on the voucher is made. 

This examination has disclosed a considerable number of underclaims falling 
into one or more of the following case groups: 

(a) A serially numbered Stamp Card accompanies a claim but is not listed on 
the voucher nor is the value thereof included in the total amount claimed. 

(b) A serially numbered Stamp Card with one or more Continuation Sheets 
is listed on the voucher in an amount omitting the value of one or more of the 
Continuation Sheets, and the total amount claimed on the voucher is correspond- 
ingly understated. 

(c) The value of the stamps affixed to an individual Stamp Card or Continua- 
tion Sheet is only partially claimed on the voucher. 

(d) The items are listed correctly on the voucher but the footing is under- 
stated. (This situation, common to all types of vouchers, and mentioned here 
solely for completeness, presents no problem of handling). 

Various methods of handling such underclaims suggest themselves: 

(1) The unclaimed stamps may be allowed to remain with the voucher, which 
would be certified only in the amount claimed. Complete information would be 
noted on the voucher and administrative copy to record the unclaimed stamps. 

(2) The voucher and all related Stamp Cards may be returned to the claimant 
with advice that there appears to be a discrepancy on the voucher, or between the 
voucher and supporting documents. 

(3) In case (a), the voucher may be certified in the amount claimed and the 
unclaimed Stamp Card returned to the claimant with advice that the stamps 
appear to have been inadvertently attached to his claim and that they may be 
resubmitted when accompanied by a properly prepared voucher. 

(4) In cases (b) and (c), the Stamp Card and related Continuation Sheets, 
if any, may be suspended from the voucher and returned to the claimant for 
verification with his records as to the number of stamps submitted. 

(5) The voucher may be corrected to reflect the actual value of the supporting 
stamps, a difference statement being attached for the purpose of clearly setting 
forth the nature of the correction; and a copy thereof furnished to the payee. 
(This is the method employed in correcting D. O. Voucher No. 807-13689.) 

7 * * * * * * 

In view of the conditions herein described, it is respectfully requested that you 
reconsider the stand taken by your office in the above-quoted letter of the Chief, 
Audit Review Section, and advise whether or not you would be required to 
object to use by the Agricultural Marketing Administration of method numbered 
(5), as stated above, in the cases to which it is applicable. 


It is recognized that the basis for redemption of food stamps is 
the physical presence of the stamps, and that in the absence of the 
stamps, no payment could be made. On the other hand surrender- 
ing the stamps is not the only requirement for their redemption and 
payment of the amount the stamps represent. Established proced- 
ure requires submission of a voucher upon which are listed the food 
stamp card numbers, the amount of stamps attached to each card, 
and the total amount claimed. Furthermore the payee of the voucher 
is required to certify the voucher in form as follows: 

I certify that the above amount claimed is correct and just and that payment 


therefor has not been received. Payment for the food and surplus food deliv- 
ered for the food order stamps affixed to the food stamp cards attached is hereby 
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requested by the payee as retailer, or as agent for the retailers, or as the 
pore yg office of the branches of chain stores, indicated on such food stamp 

If this certification is to be ignored, the very purpose of the voucher 
is defeated and no useful purpose is served by requiring a voucher. 
Clearly, increasing the amount claimed on a voucher so certified is not 
a proper safeguard of the interests of the United States, and may not 
be sanctioned. 9 Comp. Gen. 251. In such cases where an underpay- 
ment has been made the payee always has a remedy to claim the balance 
due. 

Of the five methods suggested for handling such underclaims, 
method numbered (1) is the correct procedure. If proper notations 
are made both on the original voucher and the administrative copy, 
no reason is apparent why an adequate administrative report may 
not be made on a supplementary claim to be submitted to this office 
for direct settlement after proper verification of the original record. 

The suggested procedure numbered (5) would not only be at var- 
iance with uniform procedure established for general application 
but would not properly protect the interests of the Government. 
Hence it may not be sanctioned by this office. 


(B-23570) 


CONTRACTS—COST-PLUS—PRORATION OF VACATION PAY OF EM- 
PLOYEES ENGAGED PARTLY ON CONTRACTOR’S PRIVATE WORK 
AND PARTLY ON GOVERNMENT WORK 


Where a cost-plus-a-fixed-fee contractor allows a vacation with pay to its em- 
ployees after at least one year’s continuous service and allows a vacation 
during each succeeding calendar year if service has been continuous during 
the 12 months immediately preceding such vacation, the cost of the vacation 
pay should be prorated between the Government and contractor according 
to the number of days the particular employee was engaged on the contractor’s 
private work and the Government work, respectively, during the 12 months 
immediately preceding the vacation, rather than‘on the basis of service dur- 
ing the calendar year in which the vacation is taken. 

Where a cost-plus-a-fixed-fee contractor grants its employees, whose services are 
terminated for certain reasons, a cash allowance in lieu of a vacation with 
pay allowable after at least one year’s continuous service or in lieu of a 
vacation allowable during a succeeding calendar year if service has been con- 
tinuous during the 12 months immediately preceding the vacation, the cash 
allowance should be prorated between the Government and contractor accord- 
ing to the number of days the particular employee was engaged on the con- 
tractor’s private work and the Government work, respectively, during the 12 
months immediately. preceding the vacation allowance, and the unexpired 
portion of the calendar year in which termination occurs should not be 
charged to the work on which the employee was last engaged. 


ooo General Warren to Lt. Col. George Dobert, U. S. Army, October 2, 


There has been received by reference from Headquarters, Services 
of Supply, Fiscal Division, your letter of June 26, 1942, as follows: 


The inclosed voucher, properly approved and certified, has been presented to 
the undersigned Disbursing Officer for the Army for payment. The propriety 
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of the claim against the United States is in doubt and your decision is requested 
as to the validity of the voucher for reimbursement to the contractor, BE. L 
DuPont de Nemours & Company, Inc. 

The voucher constitutes a billing under Contract W-ORD-458, and covers 
vacations as reimbursable under Sub-Paragraph (1), Paragraph (a), Article 
(IV) of the above contract and is submitted for advance audit prior to 
reimbursement. 

The matter of reimbursement to the contractor for a vacation allowance made 
pursuant to the general policy of the contractor was reviewed and the payment 
thereof approved in a decision of the Comptroller General (#B-—23570) dated 
February 17, 1942. This decision, while approving the vacation plan also set 
forth that billings for such items must be pro-rated on a basis of service. 

There are numerous conditions to be encountered in an attempt to pro-rate 
these items and, therefore, in addition to an advance decision on items billed 
in the subject voucher, we also request decision of the Comptroller General as 
to the position to be taken with respect to other items detailed on the schedule 
attached to the public voucher and identified in the following manner: 

“Schedule of conditions to be encountered at Indiana Ordnance Works and 
which will therefore be reflected in vacation billings against the Contract.” 

The above noted schedule sets forth all conditions which it is expected will 
be encountered but for which it is difficult, at this time, to find examples to cover. 
Items billed on the Public Voucher are noted by item numbers to identify them 
with the schedule of conditions. 


The views of the Chief of Ordnance with respect to the question 
presented are set forth in 3rd indorsement of July 7, 1942, to the Chief 
of Finance, as follows: 


1. In compliance with 2nd indorsement, Office, Chief of Finance, dated June 30, 
1942, requesting remark and recommendation on proposed submission of a voucher 
in the amount of $433.40 covering reimbursement for vacation wages determined 
in accordance with a prorating schedule drawn by the du Pont Company, the 
following is furnished. 

2. It is the opinion of this Office that the prorating procedure, under which the 
vacation allowance for which the contractor will be reimbursed is made, repre- 
sents the most feasible and fair way of handling the prorating of amounts, The 
procedure in question was discussed with Mr. E. W. Bell, Chief, Audit Division, 
General Accounting Office, by representatives of Ordnance and of the contractor, 
at which time it was decided that the matter be submitted with illustrative cases. 
As a result of this discussion, the Commanding Officer of the Indiana Ordnance 
Works was instructed to have the contractor prepare a voucher, attach the pro- 
rating schedule thereto and, using as many of the illustrative cases as it was 
possible to obtain, claim reimbursement for the vacation allowances paid the 
employees. The disbursing officer in Jeffersonville, Indiana, was then requested 
to submit the case for advance decision of the Comptroller General so that numer- 
ous questions which otherwise would undoubtedly arise after the fact of prorating 
would be forestalled, and the parties concerned would have an approved procedure 
to guide their actions. 

3. The schedule for prorating, forming part of the file herewith, covers as many 
of the situations which would arise as it was possible to think of at the moment, 
but admittedly, is not comprehensive. It is the considered opinion of the Ordnance 
Department that the use of the prorating procedure as outlined is necessary in 
order to give all of the parties concerned .(Contractor, Ordnance Department, 
Finance Officer) a working basis under which their account might be set up, 
audits made thereof, and reimbursement sought and made. It may be stated 
that the Ordnance Department considers the scheduled procedure satisfactory 
and that its use has the approval of this Office. 

4. It is the view of the Ordnance Department that many of the situations out- 
lined, notably those designated as 8 (a), (b), (c), (d), will be infrequent, but 
these situations were presented in order to give the whole picture. Attention is 
called to the fact that in all cases the du Pont Company bears the same prorating 
allowance.cost as does the Government where the situation is such that part or all 
of the employees time was spent at the du Pont plant. 

5. The Ordnance Department being the moving party in having the proposed 
procedure submitted, is therefore in favor of having the submission as prepared 
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by the Finance Officer at Jeffersonville, Indiana, and supplemented by this in- 
dorsement, forwarded to the Comptroller General for advance decision. The 
Ordnance Department would appreciate expeditious consideration of the matter. 


The referred-to schedule of conditions covers the following antici- 
pated circumstances: 


Item No, 1. Employees spending full calendar year at Government plants. 

Item No. 2. Employees transferred to Government plants from du Pont plants 
after having taken current year vacation while at du Pont plants. 

Item No. 3. Employees transferred to Government plants from du Pont plants 
and given current year vacation after arrival at Government plant. 

Item No. 4. Employees transferred to du Pont plants from Government plants 
after having been given current year vacation while at Government plants. 

Item No. 5 Employees transferred to du Pont plants from Government plants 
without having been given current year vacation and to whom current year 
vacation is given after arrival at du Pont plants. 

Item No. 6. Employees given vacations who leave employ before completing 
current calendar year’s service either by voluntary resignation or where termi- 
nated for cause after having been given vacation. 

a. Where entire calendar year service to time of termination was spent at du 
Pont plants. 

b. Where entire calendar year service to time of termination was spent at 
Government plants. 

ec. Where part service in current calendar year was at du Pont plants and 
part at Government plants, and employee was at du Pont plant at time of 
separation from service. 

d. Where part service in current calendar year was at du Pont plants and 
part at Government plants, and employee was at Government plant at time of 
separation from service. 

Item No. 7. Employees terminated due to lack of work, or to enter military 
service, and granted vacation allowance at time of termination. 

a. Where entire calendar year service to time of termination was spent at 
du Pont plants. 

b. Where entire calendar year service to time of termination was spent at 
Government plants. 

ce. Where part service in current calendar year was at du Pont plants and 
part at Government plants, and employee was at du Pont plant at time of 
separation from service. 

d. Where part service in current calendar year was at du Pont plants and 
part at Government plants, and employee was at Government plant at time of 
separation from service. 

Item No. 8. Employees terminated due to lack of work and granted vacation 
allowance, but later re-employed in the same year. 

a. Services terminated while at Government plant and re-employed at Govern- 
ment plant. 

b. Services terminated while at Government plant and re-employed at du Pont 
plant. 

ce. Services terminated while at du Pont plant and re-employed at Government 
plant. 


d. Services terminated while at du Pont plant and re-employed at du Pont 
plant. 


The proposed basis of prorating vacation pay under the above 
schedule is as follows: 


Item No. : Chargeable to Government Contract wer Sy - 
1... Total vacation allowance. 
2_._.. Prorated according to length of service rendered 
each group in the calendar year. 
3... Prorated according to length of service rendered 
each group in the calendar year. 
4__.__ Prorated according to length of service rendered 
each group in the calendar year. 
5... Prorated according to length of service rendered 


each group in the calendar year. 
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« 
Chargeable to 
Item No.—Con. Chargeable to Government Contract du Pont 


6 a_- Total vacation allowance. 

b_. Total vacation allowance. 

c_. Prorated according to length of service rendered 
each group in the calendar year; unexpired por- 
tion of calendar year to be considered service on 
du Pont plant. 

d_. Prorated according to length of service rendered 
each group in the calendar year; unexpired por- 
tion of calendar year to be considered service on 
Government plant. 

1 Bev Total vacation allowance. 

b_. Total vacation allowance. 

ce.. Prorated according to length of service rendered 
each group in the calendar year; unexpired por- 
tion of calendar year to be considered service on 
du Pont plant. 

d_. Prorated according to length of service rendered 
each group in the calendar year; unexpired por- 
tion of calendar year to be considered service on 
Government plant. 

8 a,b,c,d. The charge for vacation allowance will have 
been taken care of in accordance with situations 
outlined in 7 (a) to (d) inclusive and that charge 
should be allowed to stand without change. 

The voucher involved covers the amount claimed by the contrac- 
tor as the Government’s proportionate share of the expense incurred 
for vacation allowances to five of its employees who, during a part 
or all of the calendar year in which such vacations were granted, 
were engaged by the contractor in the performance of the work 
covered by cost-plus-a-fixed-fee contract No. W-ORD-458. In sup- 
port thereof, there is attached to the said voucher pertinent infor- 
mation relative to the employment record of each of the said em- 
ployees upon the basis of which the vacation pay is prorated in ac- 
cordance with Items Nos. 1, 3, 6b, 6d, and 7b of the above-quoted 
schedule of conditions. 

As stated in your letter, swpra, the matter of the Government’s 
liability for vacation allowances to the contractor’s employees was 
considered in my decision of February 17, 1942, to the Secretary of 
War, wherein it was held that, while under the terms of the contract 
here involved it is the obligation of the Government to pay its share 
of such expense, the prorating thereof is required to be computed 
“on the basis of length of service on the [Government] project. That 
is, the Government is to be charged with only “the proportionate 
share of the vacation salary earned while there employed.” The ques- 
tion now presented is as to the propriety of the contractor’s proposed 
method of prorating such charges which, in substance, is based on 
the number of days’ service rendered by its employees on its private 
work and the Government work, respectively, during the calendar 
year in which the vacation is granted, and, in the event of termina- 


tion of services during the said calendar year, the work upon which 
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the employee was last engaged is charged with the remaining num- 
ber of days in the year. 

The employees covered by the voucher are classified as wage roll 
employees paid on an hourly basis as distinguished from wage roll 
employees paid on a monthly basis and from salary roll employees. 
So far as concerns the class of employee here involved, the contrac- 
tor’s policy with respect to the eligibility requirements for a vaca- 
tion, as set forth under Item 201, Section 2 of its Service Manual, 
a copy of which was forwarded to this office for use in the audit of 
payments under this contract, is, in pertinent part, as follows: 
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There are two separate and distinct eligibility requirements and an em- 
ploye in order to be eligible for a vacation must have fulfilled both require- 
ments. The first is that the employe must have at least one year of Continuous 
Service (See Service Requirement, Item 202) and the second is that he must 
not have been absent during the twelve months preceding his vacation except 
under certain specified conditions (See Attendance Requirement, Item 203). 


Item 202 of the said Service Manual provides, in part, as follows: 
SERVICE REQUIREMENT FoR ELIGIBILITY 


ONE YEAR OF CONTINUOUS SERVICE NECESSARY 


The Plan states that an employee in order to be eligible for a vacation must 
first have completed at least one year of continuous service with E. I. du Pont 
de Nemours & Company and/or Subsidiary Companies, as defined by the 
Continuity of Service Rules. 


Item 203 of the said Service Manual contains the following pro- 
visions : 


ATTENDANCE REQUIREMENT For ELIGIBILITY 
NO UNEXCUSED ABSENCES DURING THE PRECEDING TWELVE MONTHS 


The second eligibility requirement is that the employe must not have been 
absent from work during the twelve months immediately preceding his vacation 
except under one or more of the following conditions: 

Listed thereunder are the conditions under which absence from 
work will be excused and examples of the manner in which the 
eligibility date for vacations is to be computed in the event such 
absences exceed the limitations thereon. 

The Service Manual further provides under Item 502 that “In 
case of lay-off on account of lack of work, an employe who has not 
had a vacation in the current calendar year and is otherwise eligible 
will be granted a vacation allowance equivalent to one week’s vaca- 
tion pay. if laid off prior to May 1, or to two weeks’ vacation pay if 
laid off on or after May 1.” Item 205(3) of the Manual provides 
that employees inducted into military service who are eligible for 
and have not taken their vacations during the current calendar year 
will be granted pay in lieu thereof in accordance with the vacation 
allowance they would have received had they been laid off on ac- 
count of lack of work as of the day of induction into such service. 
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It thus appears to be the policy of the contractor to allow a va- 
cation with pay to its hourly wage roll employees after they have 
completed at least one year’s continuous service and to allow a va- 
cation during each succeeding calendar year provided there have 
been no unexcused absences during the twelve months immediately 
preceding such vacation. The vacation allowances are thus shown 
to be a form of additional compensation to the employees by reason 
of their continuous service and uninterrupted attendance for a period 
of at least twelve months prior to such vacations. In view thereof, 
there would appear to be no proper basis for the distribution of the 
cost of vacation allowances on the basis of service during the calen- 
dar year in which the vacation is taken with the unexpired portion 
of the year to be charged to the party for whom services were last 
rendered in the event of termination of services, but, rather, it 
would appear that the prorating thereof should be on the same basis 
as the vacations are earned. That is, the cost should be prorated ac- 
cording to the number of days the employee was engaged on the 
contractor’s private work and the number of days on the Govern- 
ment work during the twelve months immediately preceding the va- 
cation or the allowance in lieu thereof. 

Further, with reference to the statement that the contractor’s pro- 
posed method “represents the most feasible and fair way of handling 
the prorating of amounts”, it is to be noted in this connection that 
the application thereof would result in the Government being required 
to absorb part of the cost of vacation allowances granted to those 
employees who, after taking their vacations, were transferred to the 
Government work during the same calendar year. Since, under the 
terms of the contract involved, the liability of the Government is 
limited to the costs and expenses directly attributable to the work 
thereunder, and since it is evident that the cost of vacation allowances 
granted prior thereto bears no relation to the performance of the 
contract work and, accordingly, may not be considered as due thereto, 
the proposed procedure would serve to impose upon the Government 
the payment of amounts in excess of that provided for in the contract. 
Moreover, since the flow of employees presumably has been and will 
continue to be from the contractor’s private work to the Government 
work, it is not clear that the charging of the unexpired portion of the 
calendar year, in the event of termination of services, to the work upon 
which the employee was last engaged, represents a “fair” method of 
proration. In any event, since, for the reason heretofore stated, the 
adoption of the proposed method of prorating the cost of vacation 
allowances would result in a deviation from the terms of the contract 
and impose additional costs upon the Government, without any appar- 
ent compensating benefit therefor, it may not be approved, 
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Under the method hereinabove prescribed for the prorating of the 
cost of vacation allowances, based on the employee’s service during 
the twelve months immediately preceding the vacation, as applied to 
the employees for whose vacations reimbursement is claimed on the 
voucher involved, the Government’s liability for the full amount 
thereof as to Cyrus P. Warren, Clifford N. Brinson and Henry L. 
Gilliatt appears correct since each is’ shown to have been employed 
under the contract here involved for the twelve months immediately 
prior to receiving a vacation or a vacation allowance in lieu thereof. 
However, as to Theodore C. Grimmett, who was transferred from the. 
contractor’s private work to the contract operations on April 7, 1941, 
and received a vacation beginning June 16, 1941, the Government’s 
liability is on the basis of 70 days, covering the period from April 7 
to June 15, 1941, inclusive, instead of 269 days as charged. Also, with 
reference to William F. Murray, transferred from the contractor’s 
private work to the contract work on March 1, 1941, and whose 
vacation commenced on June 14, 1941, the Government’s liability is 
on the basis of 105 days instead of 306 days as charged. 

Accordingly, the voucher, together with accompanying papers, is 
returned with the advice that payment thereon, and under the various 
circumstances set forth in the schedule of conditions, is not authorized 
otherwise than on the basis herein indicated. 


(B-28864) 


COMPENSATION—DOUBLE—EMPLOYMENT ON BOTH AN ANNUAL 
SALARY AND A FEE BASIS 


The employment by one Government agency of a medical adviser on an annual 
salary basis who is also employed, whether by contract or otherwise, by an- 
other Government agency as a consultant on a fee basis does not constitute a 
violation of the restriction against the holding of more than one office con- 
tained in the act of July 31, 1894, as amended, (15 Comp Gen. 828, modified), 
nor does such employment constitute a violation of the dual compensation 
restrictions of section 1765, Revised Statutes, and the act of May 16, 1916, 
as amended. 


Comptroller General Warren to the Administrator of Veterans’ Affairs, October 


. + 


I have your letter of September 11, 1942, as follows: 


By letter dated August 22, 1989 the employment of Dr. Charles F. Jump as a 
Consultant (Eye, Ear, Nose and Throat) on a fee basis not to exceed $300.00 per 
annum, was authorized, effective August 2, 1989. On April 23, 1941 Dr. Jump 
informed the Manager of the Veterans Administration Facility, Fort Harrison, 
Montana, that on October 24, 1940 he entered on full time duty with the Selective 
Service System as State Medical Adviser at a salary of $4,600.00 per annum. 
The Manager immediately addressed a lettergram to Central Office inquiring 
whether payment could be made to Dr. Jump, inasmuch as it would appear that 
he would then be receiving income from two Government Departments in excess 
of $2,000.00 per annum. The attached copy of the Central Office reply to this in- 
quiry dated May 2, 1941 shows that the Fort Harrison Facility was_informed that 
it might continue to utilize the physician’s services under his fee basis contract. 
Based on the information contained in the letter of May 2, 1941 the Facility 
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continued to utilize the services of Dr. Jump and to authorize payment for the 
same. 

By communication dated April 13, 1942 the National Headquarters Selective 
Service System, Washington, D. C., brought the case of Dr. Jump to the attention 
of this Administration, particular reference being made to the syllabus of 15 
C. G. 828 reading: ; 

“The receipt of fees for services rendered a Government agency while employed 
by another such agency on a per annum basis is prohibited by section 2 of the 
act of July 31, 1894, 28 Stat. 205, but said statute is not for application to reim- 
bursement of traveling expenses incurred on behalf of the Government while 
so employed.” 

In view of the foregoing, by letter of April 30, 1942, Dr. Jump was informed 
that his services as Consultant (Eye, Ear, Nose and Throat) on a fee basis, were 
discontinued effective at the close of business October 23, 1940. The Fort 
Harrison Facility was instructed by letter dated June 25, 1942 to collect the fees 
paid Dr. Jump by the Administration since October 24, 1940, the date on which he 
entered on duty with the Selective Service System as State Medical Adviser. The 
physician accordingly refunded all fees paid to him by the Administration sub- 
sequent to October 24, 1940. The refund amounted to $274.50, and was deposited 
by G. F. Allen, Chief Disbursing Officer, Symbol 891-824, under Certificate of 
Deposit No. 18-68 dated July 10, 1942. The Appropriation Salaries and Expenses 
VA-1941, 3610100.001, was credited with the sum of $124.50, and the Appropria- 
tion Salaries and Expenses VA-1942, 3620100.001, was credited with the sum of 
$150. 

On July 10, 1942 the remitter protested payment of the amount of $274.50 and 
requested that same be submitted to the General Accounting Office for opinion. 
The protest herewith was supplemented by a telephone call on July 17, 1942, copy 
of the report thereof being attached hereto. Protest is accordingly forwarded 
for your consideration. 

This case differs from that of Dr. I. I. Hirschman on which you rendered 
Decision No. B—27457 under date of August 15, 1942, in that Dr. Hirschman was a 
consultant at a salary at the rate of $1,000.00 per annum when he rendered 
service to Rosalie V. Hull on a fee basis; whereas Dr. Jump was employed full 
time by the Selective Service System Draft Board at a salary of $4,600.00 per 
annum when he rendered service for the Fort Harrison Facility on a fee basis. 


Section 2 of the act of July 31, 1894, 28 Stat. 205, as amended (5 
U. S. Code 62), provides as follows (quoting from the Code) : 

Holding other lucrative office. No person who holds an office the salary or 
annual compensation attached to which amounts to the sum of two thousand 
five hundred dollars shall be appointed to or hold any other office to which com- 
pensation is attached unless specially authorized thereto by law; but this shall 
not apply to retired officers of the Army or Navy whenever they may be elected 
to public office or whenever the President shall appoint them to office by and 
with the advice and consent of the Senate. Retired enlisted men of the Army, 
Navy, Marine Corps, or Coast Guard retired for any cause, and retired officers 
of the Army, Navy, Marine Corps, or Coast Guard who have been retired for 
injuries received in battle or for injuries or incapacity incurred in line of 
duty shall not, within the meaning of this section, be construed to hold or to have 
held an office during such retirement. (July 31, 1894, c. 174, § 2, 28 Stat. 205; 
May 31, 1924, c. 214, 43 Stat. 245.) 

The engaging of the services of a physician as a consultant by 
contract or otherwise on a fee basis, for services actually performed 
is not an appointment to an “office to which compensation is attached,” 
within the meaning of the above-quoted statute. See 1 Comp. Dec. 
286 ; 2 id. 271; id. 467; 14 Comp. Gen. 68; 16 id. 909, 910; and decision 
of August 15, 1942, B-27457, to which you call attention in the con- 
cluding paragraph of your letter. 

Neither would payments by the Veterans’ Administration of fees 


to a doctor during the time he was employed as a medical adviser on 
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an annual salary basis by another Government agency contravene the 
provisions of the act of May 16, 1916, 39 Stat. 120, as amended by the 
act of August 29, 1916, 39 Stat. 582, because fees do not constitute 
“salary” within the meaning of said statute. See 18 Comp. Gen. 768, 
778, and the decisions therein cited. 

Section 1765, Revised Statutes (5 U.S. Code 70), provides as follows: 

No officer in any branch of the public service, or any other person whose salary, 
pay, or emoluments are fixed by law or regulations, shall receive any additional 
pay, extra allowance, or compensation, in any form whatever, for the disbursement 
of public money, or for any other service or duty whatever, unless the same is 
authorized by law, and the appropriation therefor explicitly states that it is for 
such additional pay, extra allowance, or compensation. 

That law does not prohibit a person from holding, and receiving 
the compensation of, two separate and distinct offices, positions, or 
employments, the salary or compensation of each of which is fixed by 
law or regulation, where the two services are not incompatible with 
each other. United States v. Saunders, 120 U. 8. 126; 1 Comp. Dec. 
366; 3 zd. 183; 16 Comp. Gen. 909, 910. See, also, Conwerse v. United 
States, 21 How. 463; United States v. Brindle, 110 U. S. 688; United 
States v. King, 147 U. S. 676, 681. Woodwell v. United States, 214 
U. S. 82; United States v. Stowe, et al., 19 Fed. 807; 15 Op. Atty. Gen. 
608; 17 éd. 321. 

Referring to the decision, 15 Comp. Gen. 828, the syllabus of which 
is quoted in your letter, it may be stated that while the conclusion in 
that case was correct it appears to have been based upon the wrong 
statute. That is to say, instead of relying upon the 7894 statute, the 
decision should have relied upon section 1765, Revised Statutes—there 
having been involved in that case a full-time salary fixed by law or 
regulation and an appraisal fee not so fixed. Thus, in the light of 
the discussion herein, it will be seen that the rule stated in the syllabus 
of said decision is erroneous and should be disregarded. 

As the position of medical adviser under the Selective Service 
System and the employment as a consultant on a fee basis for services 
actually performed under the Veterans’ Administration were separate 
and distinct and not incompatible with each other, and as the salary 
or compensation for each is fixed by law or regulation, the payment 
of authorized fees earned by Doctor Jump under the Veterans’ Ad- 
ministration were not unlawful. 

As it is stated in your letter that Doctor Jump has refunded to the 
Government the fees paid to him, he may file in this office a claim 
for the amount thereof citing this decision as authority for such 
action. 
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(B-29085) 


EXPENSES OF ATTENDANCE AT MEETINGS; APPROPRIATION 
LIMITATIONS 


The limitation of $1,000 for expenses of attendance at meetings contained in the 
regular appropriation, fiscal year 1943, for salaries and expenses of the 
Federal] Communications Commission is applicable not only to expenses of 
attendance at meetings of societies or associations, which, but for such 
specific provision, would be prohibited by the act of June 26, 1912, but also 
to expenses of attendance at all meetings necessary for the efficient discharge 
of the responsibilities of the commission when such expenses are chargeable 
to said regular appropriation. 

The appropriation for national defense activities of the Federal Communications 
Commission, which provides that it shall be available for all items for which 
the regular appropriation is available, may be used for expenses of attend- 
ance at meetings without regard to the $1,000 limitation contained in the 
regular appropriation on the amount which may be used for the expenses 
of such attendance, but the aggregate of such expenses must be considered 
as a part of the travel expenses limitation prescribed in the national defense 
appropriation. 


Comptroller General Warren to the Chairman, Federal Communications Com- 
mission, October 5, 1942: 


I have your letter of September 21, 1942, as follows: 


Referring to the Commission’s appropriation for the fiscal year ending June 
30, 1943, as provided for in Public Law 630, 77th Congress, approved June 27, 
1942, the regular appropriation provides for expenses of attendance at meetings 
not to exceed $1,000.00. However, under the appropriation covering expenses 
for the national defense activities, there is no such provision or a limitation 
although it does provide that expenditures may be made for all of the items 
which the appropriation “Salaries & Expenses, Federal Communications Com- 
mission” are available. It is believed that under this provision, the Commission 
may authorize expenses for attendance at meetings. 

As the Commission desires to authorize an employee to attend a meeting dealing 
with war problems, your opinion is requested as to whether the Commission’s 
interpretation of the language of the Act is correct. 

An early reply will be appreciated. 


The appropriation “Salaries and Expenses, Federal Communica- 
tions Commission, 1943”, as made by the act of June 27, 1942, 56 Stat. 
398, Public Law 630, contains the specific provision for “* * * travel 
expenses, including not exceeding $1,000 for expenses of attendance 
at meetings which in the discretion of the Commission are necessary 
for the efficient discharge of its responsibilities * * *.” The same 
act contains, also, the appropriation for national defense for your com- 
mission which provides, in pertinent part, as follows: 

For all expenses, including not to exceed $112,140 for traveling expenses, 
necessary to enable the Federal Communications Commission, without regard to 
section 3709 of the Revised Statutes, to perform its functions related to national 
defense, including radio monitoring and foreign broadcast analysis, including 
all of the items of expenditure for which the appropriation “Salaries and ex- 
penses, Federal Communications Commission”, is available; * * *” 

The item for attendance at meetings in your regular appropriation 
is obviously for the purpose of overcoming the prohibition in section 
8 of the act of June 26, 1912, 37 Stat. 184, which provides: 

Sec. 8. No money appropriated by this or any other Act shall be expended for 


membership fees or dues of any officer or employee of the United States or of 
the District of Columbia in any society or association or for expenses of attend- 
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ance of any person at any meeting or convention of members of any society or 
association, unless such fees, dues, or expenses are authorized to be paid by 
specific appropriations for such purposes or are provided for in express terms in 


some general appropriation. 
In addition to this provision of law, attention in invited to the joint 
resolution of February 2, 1935, 49 Stat. 19, which provides: 

That, unless specifically provided by law, no moneys from funds appropriated 
for any purpose shall be used for the purpose of lodging, feeding, conveying, or 
furnishing transportation to, any conventions or other form of assemblage or 
gathering to be held in the District of Columbia or elsewhere. This section 
shall not be construed to prohibit the payment of expenses of any officer or 
employee of the Government in the discharge of his official duties. 

The prohibition in the 1912 statute against the use of appropriated 
funds for payment of expenses for attendance at meetings or conven- 
tions has been held to be applicable only when the meeting or conven- 
tion is of members of a society or association (5 Comp. Gen. 834; 17 
id. 838) and the 1935 statute is, by its terms, not applicable “to prohibit 
the payment of expenses of any officer or employee of the Government 
in the discharge of his official duty.” See, generally, 16 Comp. Gen. 
839; id. 850. It is noted, however, that the limitation of $1,000 in the 
regular appropriation of your commission is not limited to expenses of 
attendance at meetings of societies or associations but appears to be 
made applicable to all expenses of attendance at meetings necessary 
for the efficient discharge of the responsibilities of your commission 
when such expenses are chargeable to said regular appropriation. How- 
ever, there is no such limitation with respect to such expenses when 
properly chargeable to the national defense appropriation. The pay- 
ment of expenses for attendance at meetings is an item of expenditure 
specifically authorized under the regular appropriation and since the 
national defense appropriation is made available for “all of the items 
of expenditure” for which your regular appropriation is available, the 
expenses of attendance at meetings such as referred to in your sub- 
mission is authorized under said national defense appropriation sub- 
ject only to the requirement that the aggregate of such expenses must 
be considered as a part of the travel expenses within the limitation 
prescribed in that appropriation for such expenses. 

Accordingly, the question you submit is answered in the affirmative. 


(B-22252) 


MARRIAGE—ANNULMENT—EFFECT UPON PRIOR RENTAL AND SUB- 
SISTENCE ALLOWANCE PAYMENTS 


A Navy officer whose marriage was, upon the officer’s own petition, annulled 
and decreed void ab initio should be required to make restitution of amounts 
previously received as rental and subsistence allowances pursuant to the act 
of June 10, 1922, as amended, on account of a “lawful wife.” 
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Ancient Comptroller General Elliott to the Secretary of the Navy, October 6, 


There has been considered your letter of November 29, 1941, re- 
questing decision of a matter presented by Lieutenant Commander 
John A. Fields (SC), U. S. Navy, Disbursing Officer, U. S. Naval 
Air Station, Jacksonville, Florida, as follows: 

Your decision is requested as to the right of Lieutenant Foley to retain pay- 
ments of rental and subsistence allowances credited to him on current rolls 
as an officer with dependents (lawful wife) prior to October 23, 1941, the date 


of the Final Decree of annulment of his purported marriage to Nancy G. Foley 
by the Circuit Court of Florida in and for Duval County, Florida. 


United States Code Title 31, Section 74, which derives from Section 
8 of the act of July 31, 1894, 28 Stat. 207, 208, as amended by Section 
304 of the Budget and Accounting Act of June 10, 1921, 42 Stat. 24, 
provides that disbursing officers, or the head of an executive depart- 
ment, or other establishment not in or under any of the executive 
departments, may apply for and the Comptroller General shall render 
his decision upon any question involving a payment to be made by 
them or under them, which decision, when rendered, shall govern 
the General Accounting Office in passing upon the account containing 
said disbursement. The question presented in your submission does 
not involve a payment “to be made”, but bears upon the legality of 
payments already made, and the right of the payee to retain the 
amount thereof, upon the basis of the representations and facts in 
and with your submission. Hence, the matter hardly is one for an 
“advance decision”, rather being primarily for administrative con- 
sideration and action. It is understood that, in effect, your request 
is for an advance consideration of the legal question arising on the 
papers, for the purpose of protecting the disbursing officer by timely 
collections if in the audit of his accounts overpayments should be 
found because of the facts now appearing. 

It may be observed at the outset that the presentation is meager, 
and leaves something to be desired of clarity and detail, thus necessi- 
tating some resort to assumption and presumption in considering 
the question at hand. It is stated that Lieutenant Foley was mar- 
ried to Nancy Owen at Warrenton, Virginia, on January 25, 1940, 
and that’ on June 1, 1941, more than sixteen months after his pur- 
ported marriage, “evidence of his marriage was submitted to the 
Disbursing Officer.” It will be assumed for present purposes that 
said evidence was documentary in character and adequate to estab- 
lish that a formal marriage had been celebrated at the place and 
date shown, in conformity with the laws of Virginia. It appears 
elsewhere that on vouchers covering the period from June 1 to 
September 30, 1941, Foley gave his wife’s address as Highland Apart- 
ments, 1914 Connecticut Avenue, Washington, D. C. It is further 
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stated that credit for rental and subsistence allowance for a depend- 
ent wife was continued until October 23, 1941, “when Lieutenant 
Foley presented evidence of an annulment of his marriage.” This 
was less than five months after he first claimed dependency allow- 
ances. 

The question, as stated in the final paragraph of the disbursing 
officer’s letter is whether “in view of the legal effect of the annulment 
of marriage”, Lieutenant Foley is entitled “to retain the allowances 
paid prior to notice of annulment.” 

The act of June 10, 1922, 42 Stat. 627 as amended by the act of 
February 21, 1929, 45 Stat. 1254, and related statutes, provide for 
certain dependency allowances to officers, under prescribed con- 
ditions, and said act provides in pertinent substance that the term 
dependent as used in the statute “shall include at all times and in all 
places a lawful wife.” [Italics supplied.] 

The concrete question for consideration, therefore, is whether Lieu- 
tenant Foley, during the period for which he claimed and was cred- 
ited with dependency allowances on her account actually had a law- 
ful wife, since the dependency statutes make the possession of a 
lawful wife a prerequisite to the right of an officer to allowances on 
account of a wife. 

There is forwarded a copy of a “Final Decree” entered October 23, 
1941, in the Circuit Court of Florida in and for- Duval County, Flor- 
ida, in the cause of Francis D. Foley, plaintiff v. Nancy G. Foley, 
defendant. The decree, merely recites in substance by way of pre- 
amble that the cause came on to be heard upon the Special Master’s 
report, the evidence before the Special Master having been taken 
orally, transcription to writing being waived by stipulation of plain- 
tiff and defendant, which stipulation was confirmed by the court, and 
that counsel for plaintiff and defendant were respectively present at 
the final hearing. But the conclusion of the decree is clear, emphatic, 
and unequivocal, as follows: 

It is Further Considered, Ordered, and Decreed that the equities are with 
the plaintiff and that the purported marriage as alleged in the bill of complaint 
be and is hereby declared void ab initio as if the same had never been entered, 
and that said marriage is hereby annulled. [Italics supplied.] 

The difference between divorce from a marriage and annulment 
of a marriage is distinct and well recognized. Broadly speaking, a 
divorce dissolves and terminates a lawful matrimonial relation, legal 
in its inception, consummation and continuance, and is granted for 
some supervenient cause, that is, some cause arising subsequent to the 
marriage, which is recognized by the law of the jurisdiction where 
the divorce is granted as sufficient to justify the dissolution of the 
bond. A divorce presupposes and is predicated upon the existence of 
a marriage relation legal in all its aspects. The divorce decree is 
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wholly present and prospective in its operation and effective only 
from the date of its finality, without affecting the legality of the prior 
marital status of the parties. On the other hand, the annulment of 
a marriage is granted only upon a showing that some preexisting im- 
pediment as to either or both the persons precluded the contraction of 
a legal marriage between the parties involved, and that for that rea- 
son no valid marriage between them actually was consummated. A 
decree of annulment, unlike one for divorce, is retroactive in its effect 
and operation to and from the inception of the so-called marriage, 
and serves to strip the mantle of legal sanction from a relation os- 
tensibly lawful but actually spurious. Ridgely v. Ridgely, 79 Mary- 
land 298, 25 L. R. A., 800; Millar v. Millar, 175 California 797, 167 
Pacific 394. In the latter case the court said: 

* * * Strictly speaking the word “divorce” means a dissolution of the bonds 
of matrimony, based upon the theory of a valid marriage, for some cause arising 
after the marriage, while an annulment proceeding is maintained upon the 
theory that, for some cause existing at the time of marriage, no valid marriage 
ever existed. This is true even though the marriage be only voidable at the 
instance of the injured party, or * * * “capable of being annulled.” 

And the decree of nullity in such a proceeding determines that no valid mar- 
riage ever existed. 

And where the remedy of divorce is available to plaintiff on the 
grounds alleged in an action for annulment, the courts ordinarily will 
not assume jurisdiction of the cause for annulment, but will leave the 
plaintiff to the other remedy. Selby v. Selby, 27 R. I. 172, 61 Atl. 142. 

Applying the principle and distinction thus stated to the record 
here presented, it immediately is apparent that Lieutenant Foley, 
having gone through a form or ceremony of marriage with Nancy 
Owen, went into the Florida Court, of his own motion (he was plain- 
tiff in the cause) and petitioned said court, not for divorce from his 
wife but for the annulment of his purported marriage to Nancy 
Owen. Both parties were representated by counsel and presumably 
both parties introduced evidence before the Special Master bearing 
upon the actual status of legality of the alleged marriage relation 
theretofore entered into between them. The Special Master made 
his report to the court, based upon that evidence, “and the same having 
been duly considered” the court considered, ordered and decreed “that 
the equities are with the plaintiff” and that the “purported marriage 
as alleged in the bill of complaint” was “void ab initio as if the same 
had never been entered.” The import of this language is conclusive 
and inescapable. Its simple meaning is that the purported marriage 
between Francis D. Foley and Nancy Owen which had been entered 
into in Warrenton, Virginia, on January 25, 1940, was not a valid 
marriage and that Nancy Owen had not thereby become Foley’s lawful 
wife, nor he her lawful husband. The evidence before the court is 
not before this office, but it may be presumed that it was convincing 
and sufficient to support the judgment and decree of the court. And, 
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since Foley himself instituted the action for annulment the inference 
is that he presented adequate evidence that by reason of some preex- 
isting impediment, Nancy Owen was not capable, at the time of the 
purported marriage, of contracting a legally valid marriage with him. 
But, however that may be, the effect of the court’s decree of annul- 
ment was to hold that Nancy Owen was not and never had been 
Lieutenant Foley’s lawful wife. 

As said above, the dependency statutes require the existence of a 
lawful wife to entitle an officer to dependency allowances, and it fol- 
lows from the foregoing that since Lieutenant Foley at no time had 
a lawful wife, he was not entitled to be paid such allowances on 
account of one during the period involved, and such payments to him 
were therefore erroneous and unauthorized. Such being the case, 
Lieutenant Foley should be required to make restitution of the 
amount so paid, being ex aequo et bono liable to refund them. Heidt 
v. United States, 56 F. (2d) 559; Wisconsin Central Railroad v. 
United States, 164 U.S. 190, 212; United States v. Wurts, 303 U.S. 414, 
415; United States v. Burchard, 125 U.S. 176, 180-181. Accordingly, 
a charge will be raised in the General Accounting Office for the amount 
paid him on this account and the assistance of the Navy Department 
in securing the refundment of the money will be appreciated. 


(B-28760) 
PAY—LONGEVITY—REGULAR ARMY RESERVE 


Prior inactive service in the Regular Army Reserve, established by the act of 
April 25, 1988, may not be counted by an enlisted man thereof, on active 
duty, in computing his longevity pay under section 9 of the Pay Readjust- 
ment Act of 1942. 


Assistant Comptroller General Elliott to Lt. Col. D. J. Cragun, U. S. Army, 
October 6, 1942: 


There has been considered your letter of September 4, 1942, in 
which you request advance decision as to whether you are authorized 
to pay a voucher, forwarded therewith, in favor of Corporal Samuel 
B. Whitmire, Regular Army Reserve, for the difference between pay 
of a corporal with over 6 years’ service, and pay received as a cor- 
poral with over 3 and less than 6 years’ service for the period June 1, 
1942, to July 31, 1942. It is stated on the voucher that Whitmire 
served as an enlisted man in the Regular Army from April 24, 1934, 
to April 23, 1937, enlisted in the Regular Army Reserve April 4, 1939, 
and was called to active duty February 10, 1941. Apparently this 
active duty has been continuous to date. The claimant contends that 
full credit should be allowed him for all time served in the Regular 
Army Reserve, which would give him 6 years’ service as of April 8, 
1942. 
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The Regular Army Reserve, abolished by the act of June 4, 1920, 
41 Stat. 775, was reestablished by the act of April 25, 1938, 52 Stat. 221. 
The latter act reads as follows: 


Under such regulations as the President may prescribe there shall be organized 
and maintained as a part of the Regular Army and in addition to the authorized 
strength thereof otherwise provided a Regular Army Reserve. Any person who 
has served in the Regular Army and who has been honorably discharged there- 
from, and who is less than thirty-six years of age may, under regulations pre 
scribed by the President, be reenlisted for the Regular Army Reserve. Each 
soldier thus reenlisted shall be entitled to receive, during each year of his service 
in the Regular Army Reserve, an enlistment allowance of $24 per annum payable 
in installments under such regulations and conditions as the President may 
prescribe. Service in the Regular Army Reserve not on active duty shall confer 
no right to pay, longevity pay, retirement or retired pay, or any other emoluments 
upon members thereof except as provided in this section; and members of the 
Regular Army Reserve shall become entitled to pensions only due to disability 
incurred while on active duty in the service of the United States. Active duty 
for such purposes shall be deemed to begin on the date of acceptance for such 
duty following compliance with the order to report for active duty and shall 
terminate when relieved or discharged from such duty. Members of the Regular 
Army Reserve may be ordered to active duty only in case of emergency declared 
by the President and when so ordered shall be furnished transportation and 
subsistence allowances at Government expense from their homes within the 
continental limits of the United States or its possessions to points where ordered 
to report for active duty. In addition, if found qualified and accepted for active 
duty following such order they shall receive a sum at the rate of $3 per month 
for each month they have been enlisted in the Regular Army Reserve but not to 
exceed $150. While on active duty they shall have the same status and receive 
only the same pay and allowances provided by law for enlisted men of the active 
Regular Army of like grade and length of service. In computing length of service 
for puy purposes, time spent on active duty only will be counted. Within six 
months after the termination of an emergency declared by the President, they 
shall be placed in an inactive status or discharged, whichever is appropriate. 

Members of the Regular Army Reserve shall be subject to military law only 
from the date they are required to obey an order to report for active duty. 


Section 14 of the act of June 16, 1942, 56 Stat. 367, Public Law 607, 
77th Congress, effective June 1, 1942, provides in part: 


Officers, warrant officers, and enlisted men of the Reserve forces of any of the 
services mentioned in the title of this Act, when on active duty in the service of 
the United States, shall be entitled to receive the same pay and allowances as 
are authorized for persons of corresponding grade and length of service in the 
Regular Army, Navy, Marine Corps, Coast Guard, or Public Health Service. 


Section 9 of the above act, 56 Stat. 363, establishes rates of pay for 
enlisted men of the Army, Navy, Marine Corps, and Coast Guard, 
and further provides: 


Every enlisted man paid under the provisions of this section shall receive an 
increase of 5 per centum of the base pay of his grade for each three years of 
service up to thirty years. Such service shall be active Federal service in any 
of the services mentioned in the title of this Act or Reserve components thereof ; 
service in the active National Guard of the several States, Territories, and the 
District of Columbia ; and service in the enlisted Reserve Corps of the Army, the 
Naval Reserve, the Marine Corps Reserve, and the Coast Guard Reserve. 


The act of April 25, 1938, hereinbefore quoted, provides: 


* * * Service in the Regular Army Reserve not on active duty shall confer 
no right to pay, longevity pay, retirement or retired pay, or any other emoluments 
upon members thereof except as provided in this section; * * * While on 
active duty they shall have the same status and receive only the same pay and 
allowances provided by law for enlisted men of the active Regular Army of like 
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grade and length of service. In computing length of service for pay purposes, 
time spent on active duty only will be counted. * * * [Italics supplied.] 

Here is a clear and explicit restriction of longevity credit for Regu- 
lar Army Reserve service to time spent on active duty. This restric- 
tion is continued in the act of June 16, 1942, insofar as enlisted men of 
the Regular Army are concerned, by the provision in section 9 of that 
act that such men may count, for longevity, active Federal service in 
any of the services mentioned in the title of the act or the reserve 
components thereof. The Army is one of the services so mentioned; 
the Regular Army Reserve is a reserve component thereof. Act of 
April 25, 1938, supra. Thus an enlisted man of the Regular Army 
may not count, for longevity pay purposes, prior inactive service in 
the Regular Army Reserve. 

Section 14 of the act of June 16, 1942, supra, places members of the 
Regular Army Reserve, while on active duty, on a parity, as to pay 
and allowances, with members of the Regular Army of corresponding 
grades and length of service. The latter may not include, in comput- 
ing length of service, inactive service in the Regular Army Reserve. 
Accordingly, the former may not be credited with such inactive service. 
To hold otherwise would be to allow a member of the Reserve more 
longevity pay than accrues to an enlisted man of the Regular Army 
with exactly the same length and kind of prior service. Obviously, 
this is not the intent of section 14. 

Accordingly, you are advised that in the computation of longevity 
pay of an enlisted man of the Regular Army Reserve, on active duty, 
prior inactive service in the Reserve may not be included. The voucher 
transmitted by you may not be paid, and is retained in this office. 


(B-28543) 


SHIPMENT HOME OF CIVILIAN CLOTHING OF SELECTEES, ETC.— 
TRANSPORTATION PROCEDURE 


If an appropriation is available for shipping home the civilian clothing of selectees 
and certain other personnel at Government expense, the procedure proposed 
is approved whereby the War Department will not issue Government bills of 
lading but will make the shipments by prepaid express, provided the provision 
authorizing shipment, with articles authorized to be shipped at Government 
expense, of other articles at the expense of the shipper be either eliminated 
or clarified to permit of accurate verification of the Government’s share of 
the transportation charges; and proyided the carrier be required to support 
its bills with consignees’ receipts for delivery of shipments at destination. 


Assistant Comptroller General Elliott to the Secretary of War, October 7, 1942: 
Reference is made to your letter dated August 27, 1942, as follows: 


Army Regulations provide that enlisted men will send their civilian clothing 
to their homes or otherwise dispose of it, and that cost of shipment will be borne 
by the Government. (See Sec. II, Cir. No. 122; Sec. I, Cir. No. 181; and Sec. VII, 
No. 235, W. D., 1942.) 

Issuance of Government bills of lading to cover such of those shipments as 
normally move by express is a paper-work undertaking not only out of propor- 
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tion to the importance of the shipments, but impossible without material outlays 
for personnel, space, and equipment. Elimination of the use of express service 
for such shipments will (1) deprive shippers of inherent advantages which ex- 
press service offers in many instances, evidenced by choice of such service by this 
class of shipper for a material number of such shipments, and (2) result in 
ultimate withdrawal of certain advantageous express facilities at points of ship- 
ment, which are used for both outbound and inbound shipments. It is hereby 
administratively determined that, in connection with shipments of civilian 
clothing of members of forces under the jurisdiction of the War Department, 
it is against the best interest of the Government: 

1. To issue Government bills of lading for such shipments by express. 

2. To require proof of delivery of all such shipments by express, as a condition 
precedent to payment of charges. 

3. To eliminate or limit the use of express service for such shipments, other 
than to the extent to which it may be limited by considerations of service, 
economy, and facility, under normal competitive conditions not artificially in- 
fluenced by special Governmental requirements. 

It is also hereby administratively determined that Item 1 next above is, in 
addition, impracticable. It is also the judgment of the Department that Item 2 
next above is equally impracticable from the standpoint of the express company. 

The Department wishes to assume no custodial relationship, actual or implied, 
to the shipments described above. It appears that the method employed by 
the War Department to bear the cost of such shipments is not legally material. 
Should it be held that it is necessary for representatives of the War Department 
to take physical charge of such shipments and consign them, in order to validate 
the waiver sought of customary accounting formalities, it will be the purpose 
of the Department to provide by appropriate regulations, in lieu of the provisions 
of subparagraphs 1b and 1d of inclosed draft, substantially as follows: That 
owners will deliver packages, properly packed and marked, to local Army trans- 
portation officers. That transportation officers will deliver all such packages 
periodically, but at least once a week, to express company and require the 
company to prepare separate prepaid express receipts for each shipment tendered 
in the name of the owner of the property, and will warn owners that the Govern- 
ment assumes no responsibility for the property or delivery thereof. 

It is requested that you furnish information of whether your office will be 
required to object to the methods of arranging for transportativn of shipments 
of civilian clothing, and of paying for such transportation, prescribed by inclosed 
draft of Circular of the Services of Supply, this Department. In the event your 
office would be required so to object, it is requested such suggestions be made 
as may be appropriate, considered in the light of the administrative determina- 
tions and desires set forth herein above. Because of the important and wide- 
spread operating consequences, your early reply will be appreciated. 


The “draft of Circular of the Services of Supply” referred to is as 
follows: 


Shipments of civilian clothing at War Department expense from military 
establishments.—1. Whenever shipments of civilian clothing are made, cost of 
shipment of which is borne by the War Department, under the provisions of 
paragraph 23 c (2), MR 1-7, as amended by Section II, Circular No. 122, War 
Department, 1942, or paragraph 21 d (3), MR 1-5, as amended by Section I, 
Circular No. 181, War Department, 1942 (see also Section VII, Circular No. 235, 
War Department, 1942), or under any other provisions subsequently published 
under which cost of shipment of small packages of property of enlisted men, 
selectees, or members of the Women’s Army Auxiliary Corps or of the Army 
Specialist Corps are borne by the War Department, the following portions of 
procedure are prescribed: 

a, All shipments weighing not more than 4 pounds will be made by parcel 
post. Other shipments will be made by either parcel post or railway express. 
Initial choice of method of transportation of shipments weighing more than 
4 pounds will be made by shipper, subject to general control by local transporta- 
tion officer to provide reasonable over-all economy in the cost to the Government. 
In comparing charges, fifteen (15) cents per shipment will be added to postage 
charge, as a constructive differential to cover insurance which is automatically 
provided by express. An effort will be made to use only service which will 
reach actual destination address. Departure from most economical method of 
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shipment is authorized upon verbal representation by shipper that service chosen 
is necessary to provide delivery to consignee, and also when such departures are 
caused by ordinary working inadvertences. 

b. No shipments will be made in the name of the War Department. Address- 
ing will be performed by the shipper or by another on the shipper’s responsi- 
bility. Shipper will be informed that the War Department assumes no re- 
sponsibility for shipment, and that shipper should take such precautions as he 
desires to assure safe delivery or recovery for loss or damage in transit. 

c. For such shipments as are made by parcel post, postage will be issued. 
Postage for insurance is authorized when insurance is requested by shipper, 
at actual valuation but not to exceed fifteen (15) cents fee. 

d. Such shipments as are made by railway express will be tendered in the 
name of enlisted man or selectee on the prepaid commercial forms of the express 
company. Being privately owned, the property is never subject to land-grant 
rates. Officer who will certify bills for payment will assure himself in advance 
that prepaid receipts will bear sufficient identification of shipper to enable 
certification. 

e. The transportation officer will arrange with the express company for the 
rendition of bills periodically, but at least once a week. Bills in quadruplicate, 
listing each shipment and showing name of the shipper and consignee, destina- 
tion, weight and charges will be prepared and certified by the express company. 
Bills will be supported by the original and one copy of each prepaid express 
receipt, and transmitted by the express company to the transportation officer. 
The transportation officer will indicate on the bills the appropriation chargeable, 
certify that shipper is entitled to shipment at Government expense under 
(authority to be cited), and transmit bills and supporting papers to the local 
disbursing officer for payment in the manner provided for commercial vouchers. 

f. The disbursing officer will return the triplicate copy of the bill to the express 
company with check in payment thereof, and return the quadruplicate copy, 
bearing notation of the disbursing officer’s voucher number and date of payment, 
to the transportation officer for his files. 

g. Whenever shippers are permitted, by specific authority of local com- 
mander, to include other property with authorized shipments, the additional 
(not prorata) cost will be paid in cash by shipper. More than one package 
may be included in one express shipment. Transportation officer will require 
express agent to bill the Government only for authorized portion of shipment, 
as if alone, and to collect the difference in cash from shipper. Postage and 
insurance excesses will likewise by paid by shipper. 

h. Such local supervision and control as may be found necessary, not in 
conflict with these instructions, may be established. Shipments may be made 
in such articles of luggage as were brought to point of shipment by shipper 
and are acceptable for transportation by means selected, but induction stations 
or other processing stations will discourage the carriage of luggage and ex- 
cess clothing or articles to point of shipment. 

i, Assistance or facilities offered by express company to shippers for pre- 
paring and making shipments will be permitted to the extent that no impor- 
tant interference with functions of the establishment is entailed. 

2. Details or other portions of procedure not specified above are not pre- 
scribed hereby. 


War Department Circular No. 122 of April 25, 1942, amending 
Mobilization Regulations No. 1-7 of October 1, 1940, provides, with 
respect to Selective Service inductees, as follows: 


IL. * * * 

23c (2). The enlisted man will be instructed to send home or otherwise dispose 
of all civilian outer clothing.. Cost of shipment will be borne by the Government. 
[A. G. 420 (3-7-42).] 

War Department Circular No. 181 of June 10, 1942, amending 
Mobilization Regulations No. 1-5 of October 1, 1940, provides, with 
respect to enlisted men (volunteers), as follows: 
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2id (3). Each reception center will make necessary provisions for enlisted 
men to send to their homes or otherwise dispose of all civilian outer clothing. 
Cost of shipment will be borne by the Government. [A. G. 420 (5-23-42).] 

In War Department Circular No. 235 of July 18, 1942, it is stated: 


* * 

The Post Office Department has ruled that the civilian clothing of the mil- 
itary forces of the United States may be mailed free of postage under War 
Department penalty label if mailed by the sender’s commanding officer and 
provided the parcel does not weigh more than 4 pounds. The cost of shipping 
such parcels in excess of 4 pounds will be borne by the War Department from 
appropriate funds available to the commanding officer. See section II, Circular 
No. 122, and section I, Circular No. 181, War Department, 1942, [A. G. 420 
(7-14-42).] 

In general, the regulations of this office prescribe that Standard 
Form No. 1058, Government Bill of Lading, be used for the “ship- 
ment, transportation, and delivery of Government property.” See 
General Regulations No. 69 of August 24, 1928, 8 Comp. Gen. 695. 
This form is so prepared as to show on its face the Governmental 
agency to be billed for the service, the appropriation chargeable 
therewith, receipt by the initial carrier for the shipment, a state- 
ment of the authority for the shipment, a certificaté by the issuing 
officer identifying the contract, if any, involved in the matter, and 
a certificate of delivery of the property at destination for accom- 
plishment by the consignee showing where and by what carrier de- 
livery has been made at destination and the date of such delivery. 
In addition, provision is made on the back of the cited form for the 
showing of data to serve (1) as notice to the delivering carrier of any 
loss or damage to the shipment and (2) as a claim for the value of 
lost or damaged material. Thus the Standard Form No. 1058, in it- 
self, when properly executed, affords a sufficient showing of the facts 
involved to support a claim for charges for the transportation serv- 
ice rendered. 

The procedure proposed in the present submission, however, under- 
takes to avoid the large amount of clerical work that would be entailed 
in the issuance of, and accounting for, Government bills of lading to 
cover the shipments here involved. With that in view, and giving 
consideration to the facts (1) that the property to be shipped is not 
Government property, (2) that the Government explicitly assumes no 
responsibility for loss thereof or damage thereto in transit, (3) that 
the weight of, and charges on, the separate or individual shipments 
probably will be relatively small and (4) that apparently there will 
be a large number of such individual shipments, you are advised that 
—having regard to the necessity for the conservation, and the full 
utilization otherwise, of available clerical facilities—this office will not 
require the issuance and use of Government bills of lading for the 
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transportation of this particular class of shipments during the present 
emergency. 

There remains for consideration, however, the procedure suggested 
and the sufficiency of the record or evidence upon which it is proposed 
to base the payments for the service. Assuming, but not deciding, that 
there is authority of law for making these shipments at Government 
expense—it being noted in this connection that neither your present 
submission nor the cited regulations make mention of any appropria- 
tion or other statutory authority therefor—it would appear that the 
question whether the service of transporation shall be procured through’ 
the procedure of having the prospective shipments delivered to the 
carrier directly by the individual owners, presumably under appropri- 
ate administrative instructions or supervision, or whether such ship- 
ments shall first be delivered by the owners to a transportation officer 
to be by him turned over to the carrier for transportation would be a 
matter primarily for administrative determination ; and while the lat- 
ter method would seem to afford a greater opportunity for an adequate 
policing of the transactions, it may well be that other considerations 
for the welfare of the service would make the procedure, in this re- 
spect, as proposed in the regulations, preferable. Therefore, the ad- 
ministrative determination as to this feature of the procedure will 
not be questioned. 

Relative to the provisions of paragraph (g) of the proposed regula- 
tions, it apparently is contemplated that permission may be given the 
individual enlisted men to ship, with the articles purported to be 
authorized for shipment at Government expense, other articles the 
additional (not prorata) cost for the transportation of which is to be 
borne by the individual shippers and to be collected from them by 
the carrier. The regulation makes no provision, however, as to how 
such additional (not prorata) cost is to be determined; and while pro- 
vision is made that more than one package may be shipped, there is no 
specified requirement that articles not authorized to be transported at 
Government expense be packed separately from articles so authorized 
and, in instances in which the unauthorized and authorized articles 
may be combined in one package, it is not apparent what opportunity 
would be afforded the carrier for determining the charges properly 
applicable on the unauthorized and authorized portions respectively, 
or how the transportation officer, following any attempt at such ap- 
portionment by the carrier, could verify the correctness thereof. In 
view of the lack of any definite basis for arriving at or verifying the 
charges properly accruing against the Government in such a situation 
and in the absence of specific statutory authority for such commingling 
of authorized with unauthorized property the regulation would appear 
objectionable in this respect. It is believed, therefore, that if disallow- 
ances of credit or recoupment of unauthorized payments in connection 
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with such shipments is to be avoided, paragraph (g) of the proposed 
regulations should be eliminated or clarified. 

Concerning the question of the sufficiency of the record upon which 
payment for the service is to be made, it is noted that the proposed 
regulations would require merely that bills “prepared and certified 
by the express company” be supported by the original and one copy 
of the so-called prepaid express receipt issued by the carrier upon 
receipt of the shipment for transportation by it and that the trans- 
portation officer “will certify that the shipper is entitled to shipment 
at Government expense under {authority to be cited).” In other 
words, it is proposed that payment of bills certified by the carrier 
shall be based merely upon the fact that there is shown to have been 
delivered to the carrier for transportation certain property for which 
it is administratively certified that the owner is entitled to transporta- 
tion at Government expense. It is essential to a proper audit of Gov- 
ernment expenditures that the record in support of such expenditures 
affirmatively establish the fact of performance by or on behalf of the 
claimant, where such expenditure is based upon a claim for service 
rendered. In the instant matter, it seems clear that, under the pro- 
posed procedure, no administrative official would be in possession of 
facts that would make possible such a certification as a matter of his 
own knowledge and, accordingly, it would appear that the carrier’s 
bill should be supported by some evidence, other than the so-called 
prepaid receipt, establishing that the service for which the charges are 
claimed have in fact been performed. In this connection it may be 
stated that the Railway Express Agency, Incorporated, generally 
requires a receipt from the consignee showing delivery of the ship- 
ment, such receipt being apparently the only definite record of final 
performance of the service, and generally until such delivery the 
carrier would not earn, or be entitled to retain, the transportation 
charge. In the case of Government shipments it has been found that 
where, because of unusual circumstances, the Government Bill of 
Lading, Standard Form No. 1058, has not been used, the Railway 
Express Agency, Incorporated, has used its form (1088 3-29), “Deliv- 
ery Record of Government Shipment,” signed by the consignee to show 
delivery at destination and it is not apparent why, in connection with 
such shipments as are here involved, the carrier should not be required 
to support its bills by such form, or one similar thereto, properly 
completed by the signature of the consignee, in event the carrier does 
not find it practicable to furnish the form of receipts it would receive 
from the consignees, if these were ordinary commercial shipments. It 
is the view of this office, therefore, that the proposed regulations 
should be changed to require that the carrier support its bill by the 
consignee’s receipt for delivery of the shipment at destination as evi- 
dence of performance of the service for which it claims charges. 
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As hereinbefore indicated, the present submission does not designate 
the appropriation or appropriations intended to be used for the pay- 
ment of claims arising under the proposed procedure. Hence, the 
question as to which, if any, appropriations are available for such 
payments has not been considered herein. 


(B-28580) 


PAY—ACTIVE DUTY—RETIRED ARMY OFFICERS 


Where a retired Army officer, who had been retired as a colonel, after having 
served as Chief of the Air Corps, with the rank, pay, and allowances of a 
major general as authorized by section 4c of the National Defense Act, was 
ordered to active duty as a colonel, and such orders were subsequently 
amended to show his rank as major general effective from the effective date 
of the original orders, the officer is not entitled to the active duty pay and 
allowances of the higher grade prior to the date of the amending orders. 


Assistant Comptroller General Elliott to Lt. Col. Carl Witcher, U. S. Army, 
October 7, 1942: 


There has been considered your letter of August 15, 1942 (received 
by indorsement of August 27, 1942), as follows: 


Attached hereto is a voucher in favor of Major General James E. Fechet, 
U. S. Army Retired, in the amount of $958.32, covering the difference in pay 
and allowances between a Colonel and Major General on active duty for the 
period March 15, 1942 to July 22, 1942, which has been presented to the under- 
signed, a disbursing officer, for payment. 

By paragraph 1, Special Orders 62, dated March 10, 1942, General Fechet 
was placed on active duty with the rank of Colonel effective March 15, 1942. 
By letter orders, dated July 23, 1942, the order of March 10, 1942, was amended to 
place him on active duty with the rank of Major General effective March 15, 1942. 

The undersigned is in doubt as to whether General Fechet is entitled to the 
pay of Major General during the period in question due to the fact that his 
original orders placed him on active duty as a Colonel, and your decision in the 
matter is respectfully requested. 


Paragraph 1, Special Orders No. 62, dated War Department, Wash- 
ington, D. C., March 10, 1942, is as follows: 


1. DP MAJ GEN JAMES E. FECHET 01139 USA Ret is placed on AD with rank 
of Col the rank held upon retmt effective 15 Mar 1942 is then asgd to Hq Army 
Air Forces, Washington, DC. WP fr his home, Laguna Beach, Calif., to Wash- 
ington, DC. MAJ GEN FECHET will rank as Col fr 30 Sept 1939. TDN FD 
1402 P’ 1-06, 15-06 A 0410-2. 


Letter orders of July 23, 1942, from The Adjutant General’s office 
are as follows: 


Subject: Amendment of Orders 

Thru: Commanding General, Army Air Forces. 

To: Major General James E. Fechet 01139, USA. 

By direction of the President, paragraph 1, Special Orders 62, War Depart- 
ment, 1942, pertaining to Major General James E. Fechet 01139, United States 
Army, Retired, is amended to read as follows: Major General James E. Fechet 
01139, United States Army, Retired, is placed on active duty effective March 15, 
1942, and is then assigned to Headquarters, Army Air Forces, Washington, D. C. 
He will proceed from his home, Laguna Beach, California, to Washington, D. C., 
and report for duty. Major General Fechet will rank from March 15, 1938. 
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The travel directed is necessary in the military service. FD 1401 P 1-06, 


15-06 A 0410-2. 


By order of the Secretary of War: 
/8/ J. A. ULio, 
J. A. Ulio, 
Major General, 
The Adjutant General. 

The Army Register shows that General Fechet was appointed 
second lieutenant July 25, 1900, and accepted August 10, 1900; he 
was successively promoted, becoming a lieutenant colonel July 1, 
1920. He was appointed Assistant to the Chief of Air Service, with 
the rank of brigadier general, April 25, 1927, and accepted April 25, 
1927. He was appointed Chief of Air Corps, with the rank of ma- 
jor general, December 14, 1927, and accepted December 20, 1927. He 
was promoted to colonel July 17, 1929. He was relieved as major 
general, Chief of Air Corps, December 19, 1931. He was retired at 
his own request after 30 years’ service, with the rank of major gen- 
eral, on December 31, 1931. 

General Fechet’s appointments as Assistant to the Chief of Air 
Service, and as Chief of Air Corps, and his retirement with rank 
of major general were in accordance with section 4c of the National 
Defense Act, added by the act of June 4, 1920, 41 Stat. 762, as fol- 
lows: 

* * * Except as otherwise herein prescribed, chiefs and assistants to 
the chiefs of the several branches shall hereafter be appointed by the President, 
by and with the advice and consent of the Senate, for a period of four years, 
and such appointments shall not create vacancies. * * * Any officer who 
shall have served four years as chief of a branch, and who may subsequently 


be retired, shall be retired with the rank, pay and allowances authorized by 
law for the grade held by him as such chief. - 


See Title 10 U. S. Code sections 6 and 1026. 

Section 13—a of the same act, 41 Stat. 768 (10 U. S. C. 291), pro- 
vides that the Air Corps shall consist of, among others, “one Chief 
of the Air Corps, with the rank of major general.” Upon termina- 
tion of his service as Chief of Air Corps, December 19, 1931 (or 
possibly December 13, 1931, 12 Comp. Gen. 641; 37 Op. Atty. Gen. 
282) General Fechet reverted to the rank of colonel. He was retired 
as a colonel with the rank, pay, and allowances of a major general. 
But his office remained that of colonel. See Wood v. United States, 
15 C. Cls. 151, 107 U. S. 414. 

As General Fechet held the office of colonel it was competent to 
call him to active duty in that grade. This was done by the orders 
of March 10, 1942, supra. Rights to the active duty pay and allow- 
ances of a colonel vested in General Fechet upon his reporting for 
duty under such orders. Later orders can have no retroactive opera- 
tion to change the rights thus vested. The orders of July 23, 1942, 
are effective only from the date issued. 
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Accordingly, General Fechet has been properly credited with the 
active duty pay and allowances of a colonel during the period of 
his claim, and you are not authorized to make payment on the sub- 
ject voucher, representing additional pay and allowances for such 
period. The voucher will be retained in this office. 


(B-28356) 
BANKRUPTCY AND CIVIL-SERVICE RETIREMENT FUND 


Moneys in the civil-service retirement and disability fund of a person who at 
the time of his filing of a petition in bankruptcy, and since, is employed in 
a position within the purview of the Civil Retirement Act of May 22, 1920, as 
amended, do not become part of his estate in the bankruptcy proceedings. 

A discharge in bankruptcy of a Government employee from a note securing a 
loan indebtedness to a private creditor which was listed on the bankrupt’s 
schedule of liabilities and assigned to the United States subsequent to the 
filing of the petition in bankruptcy upon payment by the Federal Housing 
Administration of its obligation as insurer of the loan affords the bankrupt 
a complete legal defense to any action brought by the United States to 
recover such debt, thus precluding the earmarking of the moneys to the 
credit of the employee in the civil-service retirement fund for the purpose 
of setting off the amount of the Government’s loss against moneys to be 
paid from such fund at some future date. 

It is for administrative consideration whether it is in the interest of the United 
States to continue in its employment a Government employee who refuses 
to make good a loss to the Government resulting from his discharge in 
bankruptcy. 


ae a General Warren to the National Housing Administrator, October 8, 


I have a letter dated August 21, 1942, from the Assistant Commis- 
sioner, Federal Housing Administration, as follows: 


In reply Refer to: MCP No. 617858, Charles and Bertha Kessler, 916 West 
Madison Avenue, Hyattsville, Maryland. 

We have for consideration the case of Charles R. Kessler and Bertha V. Kessler 
of 916 West Madison Avenue, Hyattsville, Maryland, in which this Administra- 
tion reimbursed the Commercial Investment Trust Incorporated of New York, 
N. Y., because of a claim this institution filed under its Contract of Insurance 
with this Administration, due to the default of the borrowers on a loan secured 
under Title I Regulations of the National Housing Act. 

The note executed in this transaction is dated November 30, 1989. On March 
2, 1941, the note went into default and subsequently Charles R. Kessler filed a 
Petition in Bankruptcy and was adjudicated a bankrupt on May 16, 1941. The 
first meeting of the Bankrupt Creditors was held June 24, 1941, and Mr. Kessler 
received his discharge on July 8. The last day set for filing objections to the 
bankrupt’s discharge was August 4, 1941. The last date for filing Proof of 
Claim against the bankrupt’s estate was six months from the date of the first 
meeting, or December 24, 1941. 

The Commercial Investment Trust Incorporated filed claim with this Admin- 
istration on this transaction on September 2, 1941 and we reimbursed them on 
September 25, 1941, at which time all right, title and interest in the note executed 
by Charles and Bertha Kessler were assigned to the United States of America. 

Charles R. Kessler is presently employed by_the United States Post Office 
Department, Washington, D. C., as a clerk and has been employed in that posi- 
tion for approximately 14 years. Eventually Mr. Kessler will be eligible for 
annuity payments, or refund under the Civil Service Retirement Act. 

In accordance with our policy on October 27, 1941, we informed the Civil Service 
Commission of our claim against this annuitant and requested that a “Set-off” 
- made, should a claim for annuity or refund of deductions be filed by Mr. 

essler. 
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It is the opinion of Mr. Kessler’s attorney that this Administration does not 
hold valid security that would permit a claim against Mr. Kessler’s Retirement 
Annuity Fund, because he contends that the note came into our possession sub- 
sequent to the date of Mr. Kessler’s Discharge in Bankruptcy, and also since this 
obligation was listed in the Bankrupt’s Schedule of Liabilities. 

In previous cases where an employee is eligible for annuity and the employee 
has been discharged in bankruptcy, subsequent to the date we reimbursed the 
financial institution under the Regulations of the National Housing Act, the Civil 
Service Commission has taken the position that the employee is not relieved from 
the attachment of his Retirement and Annuity Fund, as this fund is not scheduled 
by the bankrupt as an asset and cannot be attached for distribution to creditors. 
The Civil Service Commission does not appear to have an established rule con- 
cerning the instant case. 


The attached file is therefore referred to you for your consideration and it would 
be appreciated if a decision would be rendered concerning this Administration’s 
right to place a safe-guard on the Retirement and Annuity Fund of Mr. Kessler. 

It would appear that the authority to set off the obligation in ques- 
tion rests upon two propositions: (1) that moneys in the retirement 
fund deducted from the salary, pay, or compensation of an employee 
pursuant to the Civil Retirement Act of May 22, 1920, as amended, 5 
U.S. C. 691 et seg, do not become part of the bankrupt estate; and (2) 
in the event said proposition is tenable, that the Government possesses 
a valid and enforceable claim in the amount of its loss against Mr. 
Kessler at such time as moneys to his credit in the retirement fund 
become due and payable. 

The Civil Retirement Act, as amended by the act of May 29, 1930, 
46 Stat. 475, 5 U. S. C. 719, makes compulsory certain deductions from 
the pay of employees who come within the purview of the act, and 
requires that the amounts so deducted be deposited into the Treasury of 
the United States to the credit of the “civil-service retirement and 
disability fund.” Refunds prior to retirement are authorized only in 
the event of absolute separation from the service or transfer to a posi- 
tion not within the purview of the act, and, even then, in the case of 
employees with 5 or more years of service, only to the extent of amounts 
deducted prior to January 24, 1942. See 21 Comp. Gen. 1000, 1002, 
5 U.S. C. 724, as amended. 

Section 18 of the amendatory act of May 29, 1930, 46 Stat. 479, 5 
U.S. C. 729, expressly provides that: 

None of the moneys mentioned in this chapter shall be assignable, either in law 
or equity, or be subject to execution, levy, or attachment, garnishment, or other 
legal process. 

It does not appear that Mr. Kessler became separated from the 
Federal service, or had been transferred to a position not within the 
purview of the Civil Retirement Act, prior to his adjudication as a 
bankrupt, or since. Such statutory conditions not having been met, 
he could not have obtained a refund of any part of his retirement de- 
ductions. Furthermore, in view of the provision above quoted, he 
could not have assigned them and they could not have been reached by 
his creditors under any legal process. 
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Section 70 (a) of the Bankruptcy Act, as amended, 11 U. S. C. 110, 
provides : 


The trustee of the estate of a bankrupt * * * shall in turn be vested by 
operation of law with the title of the bankrupt, as of the date of the filing of 
the petition in bankruptcy or of the original petition proposing an arrangement 
or plan under this title, except insofar as it is to property which is held to be 
exempt, toall * * * (3) powers which he might have exercised for his own 
benefit, but not those which he might have exercised solely for some other person 
* * * (5) property, including rights of action, which prior to the filing of 
the petition he could by any means have transferred or which might have been 
levied upon and sold under judicial process against him * * *. [Italics 
supplied.] 

The bankrupt could have resigned from his Federal position at the 
time of the said bankruptcy proceedings, and thus could have perfected 
a right to a refund of his retirement deductions under the law in 
effect at that time. But, obviously, the personal prerogative of re- 
signing is not a “power” which in any event could be exercised for 
the bankrupt by the trustee and, hence, would not be a power vesting 
in the trustee under the said provision of section 70 (a) (8) of the 
Bankruptcy Act. And as the Civil Retirement Act expressly pro- 
hibits assignment of the funds deposited in the Treasury and places 
them beyond levy or other legal process, they could not have been 
transferred by the bankrupt or levied upon and sold under judicial 
process, and, hence, do not come within the provisions of section 
70 (a) (5). 

That an inchoate right which could be perfected only by the personal 
action of the bankrupt could not be enforced by the trustee, see Jn re 
Furness, 75 F. (2d) 965. Cf. Hull v. Farmers Loan & Trust Co., 
245 U. S. 312. That governmental pensions and salaries are not 
affected by proceedings in bankruptcy, see Fisher v. Cushman, 103 F. 
860, 863. See, also, Audubon v. Shufelt, 181 U.S. 575. That property 
not subject to be taken under process for enforcement of a demand 
is “exempt” within the meaning of section 70 (a) of the Bankruptcy 
Act excluding exempt property from the provision vesting the trustee 
with title, see Stratton v. Ermis, 268 F. 533. That the words “except 
insofar as it is to property which is held to be exempt” are a qualifica- 
tion that excludes exempt property from all the provisions contained 
in the respective enumerations in the other clauses of section 70 (a) 
of the Bankruptcy Act, see Holden v. Stratton, 198 U. S. 202. That 
it was the intention of the Congress that property should not pass to 
the trustee which could not be the subject of conveyance or disposition 
by the bankrupt at the time the bankruptcy proceedings were inau- 
gurated, see Hesseltine v. Prince, 95 F. 802; In re Russie, 96 F. 609; 
In re Cohn, 171 F. 568; Olmstead-Stevenson Co. v. Miller, 231 F. 69. 
That Federal statutes exempting money due any pensioner from attach- 
ment, levy, or seizure by or under any legal or equitable process, 
protect the funds until they have come safely into the hands of the 
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pensioner, although pension money received and invested or actually 
in the hands of a bankrupt at the time of adjudication is not exempt, 
see Jn re Bean, 100 F. 262; In re Stout, 109 F. 794; Jn re Jones, 166 
F. 337. In this latter connection, see, also, Lawrence v. Shaw, 300 U.S. 
245. Cf. Carrier v. Bryant, 306 U. S. 545. 

In view of the statutory provisions and judicial precedents, supra, 
the conclusion appears justified that moneys in the retirement fund 
of an employee whose position is within the purview of the Civil 
Retirement Act, supra, and who continues in that position—or other 
position likewise under the act—do not become part of his estate 
in bankruptcy proceedings. Consequently, such moneys as may be 
in said fund remain available for payment to Mr. Kessler or his 
beneficiaries in accordance with applicable provisions of law or for 
set-off against debts owned by the employee to the United States. 
See 21 Comp. Gen. 1000, and cases cited therein. 

The loan to Mr. Kessler by the Commercial Investment Trust, 
Incorporated, was insured by the Federal Housing Administration 
pursuant to Title I of the National Housing Act, as amended, 12 
U. S. C. 1701, et seg. It appears from the chronology of events stated 
in the second paragraph of the Assistant Commissioner’s letter, supra, 
that it was not until several months after default on the note and 
the filing of a petition in bankruptcy by the maker thereof that the 
Administration was called upon by the lending institution to in- 
demnify its loss. It is on this latter date that the Administration took 
an assignment of the note upon which the loss was incurred. The 
courts uniformly have held under such circumstances that since the 
rights of creditors are fixed by the Bankruptcy Act as of the date 
of filing of the petition in bankruptcy, the obligation is not a debt 
of the United States but one due a private institution so far as its 
status in the bankruptcy proceedings is concerned. The subsequent 
assignment of the note to the Federal Housing Administration passed 
only such rights as the assignor possessed, which in the instant case 
was the right to file proof of claim as a general creditor of the bank- 
rupt estate. United States v. Marxen, Trustee, 307 U. S. 200; Federal 
Housing Administrator v. Moore, 90 F. (2d) 32; Jn re Hansen Bak- 
eries, 103 F. (2d) 665; Jn re Miller, 105 F. (2d) 926. Cf. Korman, 
Trustee v. Federal Housing Administrator, 113 F. (2d) 748. 

Apparently, the debt was listed on the bankrupt’s schedule of lia- 
bilities and notice was duly given the Commercial Investment Trust, 
Incorporated, of the first meeting of creditors. It is stated that sub- 
sequently the bankrupt was granted a discharge. It does not appear 
whether a proof of claim was ever filed but it has been held that 
where a provable claim against a bankrupt is duly scheduled, it is 
included in the discharge regardless of whether the creditor proves 
it or does not prove it. Jn re Wood, 283 F. 565; In re Kuffler, 158 
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F. 667. See, also, 8 C. J. S. 564, p. 1507. It would appear, therefore, 
that the discharge constitutes a legal defense to any action on the 
note by the Commercial Investment Trust, Incorporated, and may 
now or hereafter successfully be pleaded against an action thereon 
by the United States, because it is well settled that an assignee of 
a chose in action takes the same subject to all defenses against it 
in the hands of the assignor at the time of the assignment. The North 
Chicago Rolling Mill Company v. The St. Lowis Ore and Steel Com- 
pany, 152 U.S. 596; Williams v. Neeley, 134 F. 1; Andresen v. Thomp- 
son, 52 F. (2d) 642; Page on the Law of Contracts, section 2269. 

However, a discharge in bankruptcy does not extinguish the debt. 
Federal National Bank v. Koppel, et al., 253 Mass. 157, 148 N. E. 379; 
Robinson v. Exchange National Bank of Tulsa, Okla., 28 F. Supp. 
-244, 249. It does afford the bankrupt a complete legal defense to 
an action brought to recover such debt, but in order to avail himself 
of it as a defense it is necessary for him to plead the discharge in any 
such action. Jn re Weisberg, 253 F. 833. The moral obligation to 
pay the debt remains, and since the discharge is personal] to the bank- 
rupt, it may be waived by him whenever he sees fit. 8 C. J. S. 559, 
p. 1491. 

It is difficult to comprehend a situation in which the moral obliga- 
tion to pay a debt could be greater than where an employee files a 
voluntary petition in bankruptcy and includes in the schedule of 
liabilities an obligation which he knows his employer eventually 
will be called upon to pay and then, subsequent to bankruptcy pro- 
ceedings disclosing no assets for distribution to creditors, he is con- 
tinued in his employment by that same employer. That precisely is 
the situation here. It would seem that occasions should be rare in 
which employees of the United States Government will not feel it a 
bounden duty aside from any legal obligation to make whole a loss 
which they have directly caused the Government to suffer—especially 
where the employee continues to depend for his livelihood upon Gov- 
ernment employment; and, in such rare instances, it would appear 
advisable in the interest of efficient and sound administration of Gov- 
ernment affairs that officials of the department in which the person 
is currently employed be informed of the situation so as to enable them 
to decide whether it would be in the interest of the United States to 
permit that type of employee to continue in the service. 

Accordingly, while, on the present record, there would appear no au- 
thority to take any action in respect of Mr. Kessler’s retirement fund 
with a view to setting off the amount of the Government’s loss in 
this transaction against moneys to be paid from such fund at some 
future date, it is suggested that steps be taken to secure the written 
consent of Mr. Kessler to such a set-off thereby waiving the defense 
of the discharge in bankruptcy so far as it applies to this obligation. 
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In the event of a refusal on the part of the employee to give such 
assent, or otherwise recompense the Government for its loss, the matter 
should be brought to the attention of the Post Office Department— 
where Kessler is employed—for such administrative action as may be 
deemed proper under the circumstances. 


(B-28710) 


PAY—ADDITIONAL—AIDES 


A major general of the Regular Army holding the temporary rank of lieutenant 
general under the provisions of section 127a of the National Defense Act, 
as amended, is, while holding such temporary rank, entitled to the three 
aides authorized for a major general by section 1098, Revised Statutes, so 
that a lieutenant of the Army assigned to duty as an aide to such lieutenant 
general is entitled to the additional pay provided for aides by section 1261, 
Revised Statutes, as amended. 


Assistant Comptroller General Elliott to Lt. Col. Carl Witcher, U. S. Army, 
October 9, 1942: 


There has been received by indorsement of September 3, 1942, your 
letter of August 19, 1942, as follows: 


1. Attached hereto is a voucher in favor of ist Lt. William W. Naramore, Jr., 
M. I.-Res., in the amount of $1.11 covering additional pay for aide-de-camp to 
Lt. General Lesley J. McNair, U. S. Army for the period July 29 to. July 31, 1942 
which has been presented to the undersigned, a disbursing officer, for payment. 

2. The records of this office show that Ist Lt. William W. Naramore reported 
for duty on July 29, 1942 as aide to Lt. General Lesley J. McNair by par. 5, S. O. 
113, Hdaqrs. A. G. F., Washington, D. C. 7/29/42. 

3. The undersigned is in doubt as to whether or not an aide to a Lt. General 
is entitled to the additional pay and your decision is respectfully requested as to 
whether the payment of the voucher is authorized. 


Paragraph 5, Special Orders No. 113, Headquarters Army Ground 
Forces, Washington, D. C., July 29, 1942, provides as follows: 
5. ist Lt. William W. Naramore, Jr. 0345529 MI, is reld fr asgmt and duty 


with Ground G-2 Section, and is announced as Aide-de-Camp to Lt. Gen. Lesley J. 
McNair 01891 USA. 


Section 1098, Revised Statutes, provides: 


Each major general shall have three aids, who may be selected by him from 
captains or lieutenants of the Army, and each brigadier-general shall have two 
aids, who may be selected by him from lieutenants of the Army. 

Section 1261, Revised Statutes, as amended by the act of May 11, 
1908, 35 Stat. 108, as codified 10 U. S. Code 692, provides: 

Aides shall receive pay in addition to the pay of their rank, as follows: Aide 
to major general, $200 a year; and aide to brigadier general, $150 a year. 

Section 127a of the National Defense Act, as amended by section 20, 
act of June 15, 1933, 48 Stat. 161, and by section 101, act of September 
9, 1940, 54 Stat. 875, provides as follows: 

In time of war or national emergency determined by the President, any officer 
of the Regular Army may be appointed to higher temporary grade without 


vacating his permanent appointment. In time of war any officer of the Regular 
Army appointed to higher temporary grade, and all other persons appointed, 
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as officers, shall be appointed and commissioned in the Army of the United 
States. Such appointments in grades below that of brigadier general shall be 
made by the President alone, and general officers by and with the advice and 
consent of the Senate: Provided, That an appointment, other than that of a 
member of the Regular Army made in time of war, shall continue until six 
months after its termination, and an officer appointed in time of war shall be 
entitled to be relieved from active Federal service within six months after its 
termination if he makes application therefor. 


Paragraph 2, Special Orders No. 148, War Department, June 20, 
1941, provides: 


Announcement is made of the temporary appointment on 20, June, 1941, of 
Major General Lesley J. McNair (0-1891), United States Army, to the grade 
of lieutenant general, Army of the United States, with rank from 9 June, 1941, 
under the provisions of section 127a, National Defense Act, as amended by an 
act of Congress approved 9 September, 1940. 


According to the provisions of section 127a of the National Defense 
Act, as amended, an officer of the Regular Army holds the higher 
temporary grade to which appointed in time of war without vacating 
his permanent appointment, to which he reverts upon relinquishing 
the higher rank. Special Orders No. 143 quoted above, shows that 
Major General Lesley J. McNair was temporarily appointed a lieu- 
tenant general in accordance with the provisions of section 127a of 
the National Defense Act, as amended. The law provides for aides- 
de-camp to a major general and states that they shall receive in addi- 
tion to the pay of their rank the sum of $200 a year. It is provided 
under section 241, Title 34, U. S. Code that vice admirals of the Navy 
shall rank with lieutenant generals of the Army. It was held in 
decision, of this office of August 26, 1930, A-33026, as follows: 

* * * YVice-Admiral Leigh, however, holds the rank of vice-admiral merely 
by virtue of his designation to the command of a division of the Battle Fleet 
in accordance with Section 18, act May 22, 1917, 40 Stat. 89 (entitled to pay and 
allowances of rear-admiral, upper half, and to money allowance of $500 per 
annum while so serving in the higher grade of vice-admiral. Section 8, act 
June 10, 1922, 42 Stat. 629) and under those circumstances, notwithstanding 
he temporarily holds the rank of vice-admiral, in view of his “regular rank” of 
rear-admiral, lower half, additional pay is authorized at $150 per annum to 
not to exceed two officers (the number allowed to a brigadier general of the 
Army) of the rank of lieutenant or lieutenant (junior grade) regularly assigned 


to duty as aides on his personal staff provided all the other requisite conditions 
aremet, © * © 




















In view of the circumstances in this case, notwithstanding Lieuten- 
ant General McNair temporarily holds rank as such, in view of his 
regular rank of major general, additional pay is authorized at $200 
per year to the officer regularly assigned to duty as aide on his personal 
staff. Accordingly, you are authorized to pay the voucher, which is 
returned herewith, if otherwise correct. 


(B-29193) 


COMPENSATION—WITHIN-GRADE PROMOTIONS—EFFECTIVE DATE 


Under ‘the within-grade salary-advancement statute of August 1, 1941, which 
contemplates a mandatory within-grade promotion effective at the beginning 
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of the quarter following the quarter during which all of the conditions 
specified in the statute become fixed and accrued, an employee, previously 
ineligible for such a within-grade promotion by reason of having attained 
the maximum salary of his grade, who was appointed to a new position in a 
different grade at the minimum salary thereof on July 1, 1942, and who 
met all conditions of the statute on that date, is not entitled to a within- 


grade promotion until the beginning of the following quarter, October 1, 
1942. 


Comptroller General Warren to the Postmaster General, October 10, 1942: 
I have your letter of September 23, 1942, as follows: 


A decision is requested on the following: 

An employee of the Post Office Department serving in Grade CAF-13 was pro- 
moted to the maximum of that grade effective June 16, 1939. On July 1, 1942, he 
was promoted to a new position in Grade CAF-—14 at $6500 per annum. 

Is this employee, whose current efficiency rating is “Very Good” and who has 
not had an equivalent increase in compensation from any source for more than 
thirty months of continuous service, entitled to a promotion on July 1, 1942, to 
$6750 per annum? 

If the answer to this question is in the negative, will you please advise the 
date on which this employee will be entitled to an automatic promotion under 
the provisions of Public Law 200—77th Congress. 


Subsection (b) of section 7 of the Classification Act, as added by 


the amendatory act of August 1, 1941, 55 Stat. 613, 614, provides as 
follows: 


All employees compensated on a per annum basis, and occupying permanent 
positions within the scope of the compensation schedules fixed by this Act, 
who have not attained the maximum rate of compensation for the grade in which 
their positions are respectively allocated, shall be advanced in compensation suc- 
cessively to the next higher rate within the grade at the beginning of the nezt 
quarter, following the completion of: (1) Each eighteen months of service if 
such employees are in grades in which the compensation increments are $60 
or $100, or (2) each thirty months of service if such employees are in grades 
in which the compensation increments are $200 or $250, subject to the following 
conditions : 

(1) That no equivalent increase in compensation from any cause was received 
during such period, except increase made pursuant to subsection (f) of this 
section ; 

(2) That an employee whose rate of compensation is below the middle rate of 
the grade shall not be advanced unless his current efficiency is good or better 
than good ; 

(3) That an employee whose rate of compensation is at or above the middle 
rate of the grade shall not be advanced unless his current efficiency is better 
than good; 

(4) That the service and conduct of such employee are certified by the head 
of the department or agency or such official as he may designate as being other- 
wise satisfactory. [Italics Supplied.] 


The statute contemplates a mandatory increase in compensation 
effective at the beginning of the quarter following the quarter during 
which each and all of the prerequisite conditions specified by the statute 
have become fixed and accrued. Of course, prior to the quarter be- 
ginning July 1, 1942, there was no question of eligibility for an in- 
crease of compensation because the employee had already “attained the 
maximum rate of compensation [$6,400] for the grade [CAF-13]” in 
which his position was allocated. It was not until July 1, 1942, when 
he was promoted to grade CAF-14, at the minimum ($6,500) of that 
grade, that he had “not attained the maximum rate of the compensa- 
tion for the grade” in which his then position was allocated, and hav- 
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ing met that part of the statutory requirement (the words just quoted), 
the statute then operates, and thereby the employee is required to “be 
advanced in compensation successively to the next higher rate within 
the grade at the beginning of the neat quarter” (italics supplied) 
after having met the remaining requisites of the statute. The increase 
which occurred on July 1, 1942—amounting to only $100—was not an 
“equivalent increase in compensation” to the compensation increments 
($200) in the lowest grade in which the employee had served during 
the previous thirty months. See decision B-28027, dated August 19, 
1942, 22 Comp. Gen. 151. Therefore, such increase of $100 would not 
affect any promotion otherwise due under the statute. See section 
1(d) of the President’s regulations (Executive Order No. 8882, dated 
September 3, 1941) implementing the statute. Thus, since it was not 
until July 1, 1942, that the employee had “not attained the maximum 
rate of compensation for the grade” of his then position, and since, 
furthermore, the statute then operated to grant him a mandatory pro- 
motion “at the beginning of the newt quarter,” after meeting, also, the 
other requirements set forth in the statute, it follows that “the begin- 
ning of the next quarter” in this case is October 1, 1942. 

Answering your question specifically, you are advised that the 
employee is not entitled to the automatic increase on July 1, 1942, to 
$6,750 per annum, but that he would be entitled to such increase on 
October 1, 1942, if he otherwise met the conditions of the statute re- 
garding efficiency, conduct, etc. 


(B-29216) 


STATUTORY LIMITATION ON NEWSPAPER AND PERIODICAL PUR- 
CHASES—SCOPE OF WORD “PERIODICAL” 


A publication in pamphlet form which contains selected opinions, with digests 
thereof of State and Federal courts, and articles on matters of particular 
interest to the legal profession may be regarded as a “technical periodical” 
within the meaning of section 6 of the Independent Offices Appropriation Act, 
1948, which, in imposing a limitation of $50 on the amount of an agency’s 
funds appropriated thereby that may be expended for newspapers and 
periodicals, excepts scientific, technical, trade, or traffic periodicals necessary 
in the performance of the agency’s authorized functions. 

The exception of scientific, technical, trade or traffic periodicals necessary in the 
performance of an agency’s authorized functions from the $50 limitation 
imposed by section 6 of the Independent Offices Appropriation Act, 1943, on 
the amount of an agency’s funds appropriated by said act which may be 
expended for newspapers and periodicals does not include daily publications 
which, while containing matters primarily of interest to the legal profession, 
are published in the form, style, and appearance of newspapers within the 
commonly accepted meaning of that word, and which are held out by the 
publishers, and regarded by the courts, as newspapers for the publication 
of notices required by law or rules of court to be so published. 


Cnet General Warren to the Administrator of Veterans’ Affairs, October 


I have your letter of September 26, 1942, as follows: 


There are submitted herewith sample copies of the publications described 
below for your consideration and determination as to whether said publications 
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may be considered to be “scientific”, or “technical” periodicals necessary in 
connection with the performance of authorized official functions, within the 
meaning of these terms as used in the proviso embodied in Section 6 of the 
Independent Offices Appropriation Act for the fiscal year 1943, Public Law 630— 
77th Congress, the provisions of which are as follows: 

“Where appropriations in this Act are expendable for the purchase of news- 
papers and periodicals and no specific limitation has been placed thereon, the 
expenditures therefor under each such appropriation may not exceed the amount 
of $50, but this limitation shall not apply to the Office of Government Reports 
and the Selective Service System: Provided, That this limitation shall not apply 
to the purchase of scientific, technical, trade, or traffic periodicals necessary in 
connection with the performance of the authorized functions of the agencies for 
which funds are herein provided.” 


The publications in question are: 


. The Pittsburgh Legal Journal, Pittsburgh, Pa. 
. The Recorder, San Francisco, California. 

. The Ohio Law Reporter, Cincinnati, Ohio. 

. Detroit Legal News, Detroit, Michigan. 

. St. Louis Daily Record, St. Louis, Mo. 

. New York Law Journal, New York, N. Y. 

. The Legal Intelligencer, Philadelphia, Pa. 

. The Daily Record, Baltimore, Md. 


These publications are all primarily dedicated to the publication of legal 
notices, transactions and related news items, and while each of them carries 
some news items of general interest, most of such news items appear to be of 
special interest to those who follow the legal profession, and possibly none of 
these publications carries a sufficient quantity of news of general interest to 
induce any great numbers of persons other than those particularly interested in 
legal proceedings to subscribe to, or become regular readers of said publications. 

While it is believed that all of these and similar publications are to all intents 
and purposes essentially “technical periodicals” within the meaning of that 
term as used in the Act cited and quoted above, all of them are tinged to some 


extent by characteristics of “newspapers and periodicals” in general to such an 
extent as to render their proper classification debatable. 

It is necessary to provide the various Chief Attorneys with copies of publica- 
tions of this kind in order to enable them to properly perform their official duties, 
and since most of these publications seem to fall within the border line classifi- 
cation described above, it will be appreciated if, in passing upon the classifi- 
eation of the attached publications, you will set forth for the future guidance 
of this Administration the rules to be applied in classifying other similar publi- 
cations, in order to obviate the necessity of making a submission in each 


The provisions of section 6 of the Independent Offices Appropria- 
tion Act, 1943, 56 Stat. 422, quoted in your letter, were considered in 
decision of August 14, 1942, B-27628, 22 Comp. Gen. 146. It was 
there pointed out that the words “newspapers” and “periodicals” in 
the legislation apparently were used in their commonly accepted mean- 
ing, and, also, that both the context of the section and its legislative 
history showed that the express exception of “scientific, technical, 
trade, or traffic periodicals” from the $50 limitation on the purchase of 
“newspapers and periodicals” was not intended to extend to publica- 
tions commonly regarded as newspapers even though administratively 
considered necessary for the scientific, technical, trade or traffic infor- 
mation to be gleaned therefrom. 

The matter was further considered in decision of September 2, 1942, 
B-27628, where it was said, in part: 

For the reasons given in the decision [of August 14, 1942, supra], I am not 


persuaded that in exempting “scientific, technical, trade, or traffic periodicals” 
540712™—43——_24 
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from the express limitation on the purchase of “newspapers and periodicals” 
the Congress intended to exempt, also, publications commonly regarded as news- 
papers rather than periodicals. For example, the Montreal Gazette, mentioned 
in your first letter, is a standard metropolitan daily newspaper and if that could 
be purchased outside the limitation, there is no newspaper or other publication 
which could not be so purchased, and the statutory limitation would be rendered 
nugatory. From the character of its contents, the New York Journal of Com- 
merce, particularly mentioned in your last letter, comes closer to being a “trade 
* * * periodical.” But in decision of October 16, 1924, 4 Comp. Gen. 384, the 
said Journal of Commerce was held to be a newspaper rather than a periodical. 
In form and style it is a newspaper. In its heading, the publishers refer to it 
as “This newspaper.” It is published daily, except Sundays and holidays; has 
“Complete A. P. Service”; has an editorial page and carries general advertising 
in the form and manner of the usual newspaper. While it is devoted largely to 
trade and business news and reports, together with general news, topics, and 
editorials of particular interest to those engaged in trade and commerce, I have 
little doubt that it is commonly regarded as a newspaper. At least, I do not 
find sufficient basis to overrule the conclusion of a former Comptroller General 
in the said decision of October 16, 1924, that the Journal of Commerce is to be 
classed as a newspaper rather than a periodical. 

Of the eight publications listed in your letter, seven are newspapers 
in form, style, and appearance. The other one, “The Ohio Law Re- 
porter”—or, giving it its full name, “The Ohio Law Reporter and 
Weekly Law Bulletin”—is in pamphlet form, with a colored heavy 
paper cover, and is described on the cover, along with a summary of its 
contents, as “Containing official advance sheets for Ohio Opinions” 
and “The Latest in Case Law—The Best in Current Legal Thought.” 
The copy submitted is “Volume 24: pages 54 to 71”, and it is given 
over to the publication of selected opinions of the Ohio and Federal 
courts, with a digest thereof, and several short articles‘on matters 
of particular interest to the legal profession. I think there can be 
no doubt that this publication is a periodical and not a newspaper 
as those terms are commonly understood and as they are used in the 
present statute. See Houghton v. Payne, 194 U.S. 88. The only 
question is whether such periodical properly may be regarded as a 
“scientific, technical, trade or traffic” periodical within the statutory 
exception. You suggest that the listed publications are essentially 
“technical” periodicals. As to the said Ohio Law Reporter, I agree 
with that view. The New Standard Dictionary defines “technical” 
as “Specially or exclusively pertaining to some particular art, science, 
trade, occupation, or the like.” This definition is broad enough to 
include matters specially pertaining to law and the legal profession 
and there appears no reason to assume that the term was used in a 
more restrictive sense in the statute. 

The other seven publications present greater difficulties. As you 
say— 

These publications are all primarily dedicated to the publication of legal 
notices, transactions and related news items, and while each of them carries 
some news items of general interest, most of Such news items appear to be of 
special interest to those who follow the legal profession, and possibly none of these 
publications carries a sufficient quantity of news of general interest to induce 


any great numbers of persons other than those particularly interested in legal 
proceedings to subscribe to, or become regular readers of said publications. 
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But these matters are not determinative that such publications are not 
commonly regarded as newspapers as distinguished from. periodicals. 
The question as to whether publications of this character are “news- 
papers”, or “newspapers of general circulation”, within the meaning 
of statutes governing the publication of legal notices often has been 
before the courts; and by the great weight of authority they have been 
held to be not only newspapers but newspapers of general circulation. 
See Burak v. Ditson, 229 N. W. 227, 68 A. L. R. 588, the cases cited 
therein and the comprehensive annotation thereto, 68 A. L. R. 542. 
In Jn re Sterling Cleaners and Dyers, 81 F. (2d) 596, decided Febru- 
ary 12, 1936, the Circuit Court of Appeals, Seventh Circuit, had to 
decide whether the Chicago Daily Law Bulletin was a “newspaper” 
within the meaning of section 28 of the Bankruptcy Act, 30 Stat. 554, 
directing courts of bankruptcy by order to designated a “newspaper” 
published within their respective districts in which notices required to 
be published shall be inserted. The said Chicago Daily Law Bulletin 
was described in the opinion as follows: 

The facts in evidence before us, which appear not to be in dispute, disclose that 
the Chicago Daily Law Bulletin is a publication that has been published and 
circulated in sheet form every weekday since 1854; that it is now, and during its 
entire existence has been, devoted principally to the publication’ of news and 
notices of the proceedings in the various courts sitting in Chicago; that it has pub- 
lished many notices of different character directed to be published by the state and 
federal courts of Chicago, and has, since October 1, 1934, published more than 
1,000 notices in bankruptcy matters; that it consistently publishes announcements 
of proceedings before various courts and the calls of the various judges thereof; 
that it habitually publishes some items of general news interest, but in comparison 
with its entire space they occupy a small portion; that it circulates among sub- 
scribers in Chicago, Chicago Heights, Berwyn, Evanston, Oak Park, Higin, and 
Springfield in the state of Illinois, Atlanta, Ga., New York City, Washington, 
D. C.; that it has some 2,500 subscribers in various classifications, but confined 
chiefly to lawyers, public officials, commercial and financial institutions in and 
about the city of Chicago; that in its present form it carries from 8 to 16 pages of 
7 columns each ; that in addition it carries display advertising matter of a varying 
character, want ads, notices of real estate transfers, and weather reports. 

After reviewing at some length the various State court decisions in 
similar cases and the legislative history of section 28 of the Bankruptcy 
Act, the court held that the term “newspaper” in that section was used 
in its generally accepted meaning and that the said Chicago Daily 
Law Bulletin was a newspaper within such meaning. In the light 
of that decision I am unable to hold that the similar publications 
listed in your letter are not newspapers in the commonly accepted 
meaning of that word. As noted above, they are newspapers in form, 
style and appearance. None of the seven differs so materially in 
character from the Chicago Daily Law Bulletin described by the 
court as to justify a decision that it is a periodical rather than a news- 
paper. The submitted copies of the New York Law Journal, the 
Pittsburgh Legal Journal and the Detroit Legal News contain little, 
if any, news of general interest. Yet the New York Law Journal 
contains the statement that it has been “designated by the Rules of 
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the United States District Court for the Southern District of New 
York as one of the newspapers in which shall be published all adver- 
tisements in Civil actions and Admiralty”, together with a copy of an 
order of the Justices of the Appellate Division of the New York Su- 
preme Court for the First Judicial Department designating the said 
New York Law Journal “as a newspaper having a circulation calcu- 
lated to give public notice of legal publications in the First Judicial 
Department”; the Pittsburgh Legal Journal describes itself as “A 
daily newspaper of general, court, business and financial news” and 
states in its heading that it is “Designated by the Courts of Allegheny 
County and the U. S. District Court for Western Pennsylvania as the 
legal newspaper for the publication of all notices required by law or 
rules of Court”; and the Detroit Legal News describes itself in its 
heading as “Official Newspaper of the City of Detroit” and “Official 
Paper of Wayne Circuit Court—U. 8S. District Court in Bankruptcy.” 
Such publications being regarded by the State and Federal courts 
as newspapers, this office would not be justified in holding that they are 
not newspapers, in the usual meaning of that term, on the sole ground 
that the news therein is of special rather than general interest. 

For these reasons I have to advise that, of the eight publications 
listed in your letter, only the Ohio Law Reporter comes within the 
exception of “scientific, technical, trade, or traffic periodicals” made 
- in said section 6 of the Independent Offices Appropriation Act, 1943. I 
think what has been said herein and in the cited previous decisions 
may serve as a sufficient guide for the administrative determination 
of similar problems arising by reason of the limitation placed by that 
section on the purchase of newspapers and periodicals. 


(B-29286 ) 
SUBSISTENCE—PER DIEMS—ITINERANT FIELD EMPLOYEES 


Where a newly appointed employee, assigned to duty requiring substantially 
continuous travel from place to place in the field, reports for duty at a 
temporary field office—rather than to his designated permanent duty station 
at which no performance rf duty is contemplated—and actually performs 
some duty at that place, such temporary field office is proper for regarding 
as his first duty station, and, upon leaving such station under competent 
travel orders, per diem in lieu of subsistence accrues, even during occa- 
sional periods when the employee returns to the first duty station, so long 
as his travel status continues, but per diem must cease upon arrival at his 
true, designated permanent duty station. 


oo General Warren to E. V. Lackey, Department of Agriculture, 
tober 13, 1942: 


Reference is made to your letter of September 22, 1942 (A, Dis- 
bursement, R-5, General Accounting Office), as follows: 
There is before me as an Authorized Certifying Officer a claim for reim- 


bursement of travel expenses submitted by Mr. Stuart BE. Law, an Assistant 
Engineering Aide, employed by the Forest Service on a War Mapping Project. 
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This project is being operated by the Forest Service on funds advanced by the 
War Department for mapping strategic areas. Claim in the amount of $76.25 
and a certified copy of the travel authorization are attached hereto. 

Mr. Law was hired for field duty with the expectation that he would spend all 
of his time in the field traveling from place to place in California while per- 
forming mapping work. His duties require his staying at each point for a 
period of from two days to as much as a month. It was understood at the 
time of hire that he would be entitled to a per diem allowance while at these 
field points. 

The only headguarters established for the duration of this project are located 
at San Francisco, and it was assumed that the employees’ headquarters would 
be this point, on the basis of a previous Comptroller General’s decision of 
, January 17, 1936 (15 C. G. 624) in which he stated that the headquarters of 
“itinerant topographic engineers of the Geological Survey” should be Washing- 
ton, D. C., for lack of any other proper headquarters. In this decision, per 
diem claim was not allowed at the first duty point in the field. The adminis- 
trative officers of this project are following the same policy. The employees, 
however, were directed to report to field points instead of to San Francisco for 
reasons of economy to the Government and to get the project under way with 
the least delay in the present national emergency. The temporary office was 
established at Maricopa, California, to which some employees were directed 
to report. They reported to this office and were dispatched to field points. 
Some were dispatched within a few hours after arrival and did not return to 
this point again. Others were dispatched after a short period of from one to 
four days’ duty at Maricopa before being sent to field duty points and then 
returned again to Maricopa for further duty. 

The claim of Mr. Law, attached, states that he reported to Maricopa for duty 
at 8:00 AM., June 4, 1942, and left there thirty minutes later for duty at a 
Government-subsisted camp where he stayed until 1:00 PM., returning to Mari- 
copa at 1:30 PM. The following two days and a portion of the third day were 
spent at Maricopa after which the employee went to other field points, return- 
ing _ Maricopa on June 23, 1942, at 8:00 AM for duty lasting approximately 

ys. 

Mr. Law was directed in his appointment orders to report to Maricopa although 
he was assigned to headquarters at San Francisco. Maricopa was not a per- 
manent field headquarters. - 

The per diem claim attached includes all time in the field, starting with the 
departure from Maricopa at 8:30 AM, June 4. Is it proper to certify the account 
as submitted including days spent at Maricopa in view of the fact that this was 
the first duty station to which this employee reported? 


The travel order (No. 478 R-5) issued to Mr. Law is dated June 3, 
1942, and reads as follows: 


Official station San Francisco, California. 
Beginning on or about: June 3, 1942. Ending on or about: June 30, 1942. 
Itinerary: Points throughout Region 5 and adjacent areas in California and 


regon. 

Purpose: Defense Mapping Project. . 

Per diem allowance: $3.00—except that upon arriving in a Government-subsisted 
camp, per diem will be reduced to $1.00 and one-fifth per diem deduction will 
be made for each meal and lodging while in camp. 

The paragraphs applicable under this authority are #3. 

Indicate paragraphs 
~ 2s a . + * * 


3. Purchase necessary supplies and incur necessary incidental expenses. 


The matter here presented is closely akin to the situation presented 
in your letter, dated August 18, 1942 (A-Disbursement, R-5, General), 
in the case of Mr. J. Robert Jones, principal engineering aide, em- 
ployed by the Forest Service on a war mapping project which was the 
subject matter of the decision dated September 5, 1942, B-28501. In 
that decision the following question and answer were stated: 
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“Is it proper to allow per diem to start upon leaving the first point to which 
he was directed to report in view of the fact that the account shows he spent 
only one hour there on official work?” 

As it is shown on the voucher presented, and in your letter, that Mr. Jones was 
directed to, and did report for duty at Bakersfield and actually performed duty 
at that place, even though for only one hour, Bakersfield is properly for regarding 
as his first duty station, and under the rule stated in the cited decisions, he is 
entitled to traveling expenses, including per diem, ‘for official travel from the 
time he left that place. Your first question is answered in the affirmative. 

Under the holding in that decision as applied in the instant case, 
Mr. Law was in a travel status and entitled to per diem in lieu of sub- 
sistence from the time he left Maricopa, California, the place where ° 
he first entered upon duty. 

The second question presented in your letter of August 13, 1942—not 
answered in the decision, supra, for the reason that you had presented 
no voucher involving the question—was as follows: 

Is Bakersfield, the first duty point, considered a point at which he may not claim 
per diem should he return to this point at some future time for official duty? 

That question is involved in the instant case as it is shown that Mr. 
Law returned to Maricopa, California, and performed duty at that 
place away from his designated headquarters at San Francisco, Cal- 
ifornia. 

Per diem in lieu of subsistence does not accrue while a newly ap- 
pointed employee remains at the particular point to which he first 
reports for duty because an actual travel status has not yet begun. 
However, upon his leaving such point upon proper orders, per diem 
may accrue so long as his travel status continues (regardless of 
whether he may return thereto on certain occasions), provided only 
that per diem must cease upon his arrival at his true, designated per- 
manent duty station. In other words, the “first duty station” may or 
may not be the “permanent duty station”, depending upon the sur- 
rounding facts, and if it is not, there is no reason to deny per diem upon 
return there after his original departure therefrom. Compare 19 
Comp. Gen. 347. The designation of San Francisco as the permanent 
duty station is not necessarily determinative, but appears unobjection- 
able in the present case since, from the facts disclosed, it does not ap- 
pear that Maricopa or any other point is the true permanent post. Ac- 
cordingly, per diem is payable for temporary duty there as well as 
elsewhere, and the voucher, returned herewith, properly may be certi- 
fied for payment. 


(B-28976) 


PAY—RETIRED ENLISTED MEN—EFFECT OF SAVING PROVISIONS OF 
PAY READJUSTMENT ACT OF 1942 


The word “compensation” as used in section 19 of the Pay Readjustment Act of 
1942, which saves a person, active or retired, covered by the act from any 
reduction in any pay, allowances, or compensation to which entitled upon 
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the effective date of the act, means the total of pay and allowances received 
by such person. 

The provision in section 19 of the Pay Readjustment Act of 1942, saving persons, 
active or retired, covered by the act from any reduction in any pay, allow- 
ances, or compensation to which entitled on the effective date of the act, 
Saves to previously retired enlisted men only the total retired payment 
theretofore received, whether it was pay alone or consisted of pay plus 
commuted allowances, and where the retired pay computed on pay prescribed 
by the said 1942 act is greater than the total payment (consisting of pay and 
commuted allowances) theretofore received, the man may not continue to 
receive the commuted allowances in addition to the greater pay. 


Decision by Assistant Comptroller General Elliott, October 14, 1942: 

There has been submitted for decision, in connection with a pending 
claim, a question as to the proper construction of the saving clause 
appearing in the act of June 16, 1942, 56 Stat. 359, Public Law 607, 
Pay Readjustment Act of 1942, insofar as it relates to the continued 
payment to a retired enlisted man of the allowances provided for in 
the act of March 2, 1907, 34 Stat. 1217, notwithstanding the fact 
he is being paid retired pay under the act of June 16, 1942, from June 
1, 1942. 

The act of 1907 (10 U. S. C. 980) provides that enlisted men on the 
retired list shall receive— 


* * * Seventy-five per centum of the pay and allowances he may then be 
in receipt of, and that said allowances shall be as follows: Nine dollars and 
fifty cents per month in lieu of rations and clothing and six dollars and twenty- 
five cents per month in lieu of quarters, fuel, and light * * *. 


Section 9 of the Pay Readjustment Act of 1942, 56 Stat. 363, in 
creased the pay of enlisted men of all grades as shown below: 


Old pay 

Section 10, act of 
June 10, 1922, 
Title 37, U.S. C. 
section 14 and 
section 12a of 
act of Septem- 
ber 16, 1940, 5 
Stat. 895, 37 
U. 8. C. 13—a. 


First Grade 

Second Grade 

Third Grade 

Fourth Grade 

Fifth Grade 

Sixth Grade 

Seventh Grade 30 or $21 


Enlisted men were entitled to a longevity increase of pay of 10 
percent for the first four years of service and 5 percent for each four 
years thereafter to a total of 25 percent, 37 U. S. C. 18a and 15. 
Section 9 of the Pay Readjustmeft Act of 1942 provides: 


Every enlisted man paid under the provisions of this section shall receive an 
increase of 5 per centum of the base pay of his grade for each three years 
of service up to thirty years. Such service shall be active Federal Service 
in any of the services mentioned in the title of this Act or Reserve components 
thereof; service in the active National Guard of the several States, Territories, 
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and the District of Columbia; and service in the enlisted Reserve Corps of 
the Army, the Naval Reserve, the Marine Corps Reserve, and the Coast Guard 
Reserve. 


The prior laws permitted counting active service by Navy or Coast 
Guard enlisted men for active service in either of those services and 
by enlisted men of the Army or Marine Corps for enlisted service 
in either of those services. 


Section 15 of the Pay Readjustment Act of 1942, 56 Stat. 367, 
provides: 


On and after the effective date of this Act, retired officers, warrant officers, 
nurses, enlisted men, and members of the Fleet Reserve and Fleet Marine Corps 
Reserve shall have their retired pay, retainer pay, or equivalent pay, computed 
as now authorized by law on the basis of pay provided in this Act, which pay 
shall include increases for all active duty performed since retirement or transfer 
to the Fleet Reserve or Fleet Marine Corps Reserve in the computation of their 
longevity pay and pay periods: Provided, That nothing contained in this Act 
shall operate to reduce the present pay of officers, warrant officers, nurses, and 
enlisted men now on the retired list or drawing retainer pay, or personnel in 


an equivalent status in any of the services mentioned in the title of this 
peer er 


Section 19 of the act, 56 Stat. 369, is, in part, as follows: 


No person, active or retired, of any of the services mentioned in the title of 
this Act, including the Reserve components thereof and the National Guard, 
shall suffer, by reason of this Act, any reduction in any pay, allowances, or 
compensation to which he was entitled upon the effective date of this act: 
Provided, however, That nothing in this Act shall be construed to deprive any 
enlisted man transferred to the Fleet Reserve on or prior to the date of enact- 
ment of this Act, or transferred from the Fleet Reserve to the retired list of 
the regular Navy for physical disability, of any benefits, including pay, allow- 
ances, or compensation, which he would be entitled to receive upon the completion 
of thirty years under laws in force on the date of enactment of this Act. 

* * * those portions of the act of March 2, 1907 (34 Stat. 1217), and 
of the act of June 30, 1941 (Public Law 140, Seventy-seventh Congress) [55 
Stat. 395] which authorize allowances for enlisted men on the retired list, and 
all other laws and parts of laws which are inconsistent with the provisions of 


this Act, are hereby repealed: * 

It is to be noted that both saving clauses appearing in the act 
apply to retired personnel. The one contained in section 15 relates 
specifically to pay and follows the usual form of saving clauses in 
acts relating to the pay of the armed services and the one in section 
19, applicable to all persons active and retired included within the 
act, saves them from “any reduction in any pay, allowances, or com- 
pensation to which he was entitled upon the effective date of this Act.” 

The argument has been advanced that this applies the saving to 
each of the items separately, that it saves a person’s old pay if higher, 
and that, if not, he takes the new pay and, in addition thereto, any 
and all allowances at the old rates if not continued by or increased 
in the new act. No argument has been submitted as to the field of 
operation of the word “compensation.” 

In the case of United States v. Landers, 92 U.S. 77, the court stated : 

* * * Under the term “allowances” everything was embraced which could 
be recovered from the government by the soldier in consideration of his enlist- 


ment and _ services, except the stipulated monthly compensation designated as 
pay. 
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In Sherburne v. United States, 16 C. Cls. 491, at page 496, the court 
stated : 

Pay is a fixed and direct amount given by law to persons in the military 
service, in consideration of and as compensation for their personal service. 
Allowances, as they are now called, or emoluments, as they were formerly 
termed, are indirect or contingent remuneration, which may or may not be earned, 
and which is sometimes in the nature of compensation, and sometimes in the 
nature of reimbursement. Both pay and allowances are compensation for services 
while in service, and the system of making a portion of the compensation con- 
tingent was at the time of the passage of the Act 1870 common to all armies. 
(Scott’s Military Dictionary; Art., allowances.) 

With respect specifically to enlisted men on the retired list, in view 
of the repeal of the law for the payment of the commuted value of 
rations, clothing, quarters, fuel and light, a saving clause as to pay, 
alone, would not have been adequate. So, also, as to persons on the 
active list and in receipt of allowances, it was necessary to save their 
rights to allowances which entered into their total compensation. No 
item payable to persons either on the active or retired list is collo- 
quially, technically, or usually referred to as “compensation”, and 
that term applies to the total of pay and allowances received by such 
person. It is possible, in view of the fact that persons on the active 
or retired list of the National Guard and of the Reserve components 
are included in the saving clause, some portion of the payments ac- 
cruing to them by reason of their status in those components may 
be referred to as “compensation” but none now comes to mind. But 
by reason of the language and form of expression, it has been argued, 
for example, that a master sergeant, retired after 30 years of service, 
who prior to June 1, 1942, was entitled to receive a total of $133.875 
per month (three-fourths of $126 increased by 25 percent, or $118.125 
plus $15.75, the commuted value of rations, clothing, quarters, fuel 
and light) is entitled under this act to the new pay of $155.25 (three- 
fourths of base pay of $138 increased by 50 percent, $69, or $207) and, 
also, to $15.75 the commuted allowances theretofore received by him. 
That is, although the increase in the total payments over the retired 
pay and allowances he theretofore received would be nearly 12 percent, 
it is argued the Congress intended him to have that increase and, also, 
to retain the old commuted allowances, making the payment to him $171 
per month or an increase of over 23 percent. Obviously, an enlisted 
man of the same grade and length of service retired after June 1, 1942, 
would not receive this amount of retired compensation, he would re- 
ceive $155.25. The basis on which it could be assumed that the Con- 
gress intended to make so much more generous provision for enlisted 
men retired prior to June 1, 1942, than for enlisted men retired after 
that date is difficult to understand. The argument advanced appar- 
ently rests entirely on the language used but overlooks the fact that 
the use of the word “allowances” was to assure to enlisted men retired 
prior to June 1, 1942, that the payment to them under the new act 
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should not be less than the total payment (inclusive of retired pay and 
their commuted allowances) theretofore received by them. 
Accordingly, I am constrained to hold that the saving clause in 
section 19 was intended to save the total of the payment theretofore 
received, whether it was pay alone or was made up of pay and allow- 
ances in money—that is, the “compensation” which was being received 
by the individual on May 31, 1942. Settlement of accounts and claims 
will be made on that basis. 


(B-29347) 


ANNUAL AND SICK LEAVE RECORDS OF EMPLOYEES—JURISDICTION ; 
REESTABLISHMENT AFTER LOSS OF ORIGINALS 


The keeping of records of employees’ accrued annual and sick leave is an admin- 
istrative duty and responsibility, and, therefore, the administrative deter- 
mination as to the amount of annual and sick leave an employee has to his 
credit ordinarily will not be questioned by this office. 

No objection will be made to the acceptance by the War Department of the sworn 
statement of any employee, as to the amount of leave previously taken by him, 
for the purpose of reestablishing his service and leave records which appar- 
ently have been lost as a result of enemy action. 


Comptroller General Warren to the Secretary of War, October 14, 1942: 
I have your letter of September 28, 1942, as follows: 


The Department is in receipt of a letter from one of its employees whose 
service record was apparently lost due to enemy occupation of the area in which 
he was formerly employed. This letter states in pertinent part as follows: 

“1. Information is requested as to what action, if any, is necessary to determine 
the amount of sick and annual leave to which I was entitled at the time of my 
transfer to the Sacramento Air Depot on December 13, 1942 [1941]. 

“2. On the above date I was transferred from the Philippine Air Depot to the 
Sacramento Air Depot; but due to conditions in the Philippines at that time, 
there was no transfer of my service record and it is possible that the leave 
record maintained there no longer exists. March 28, 1942 I was taken to the 
hospital for an appendicitis operation, and was absent from work up to, and includ- 
ing, April 21, 1942. In the absence of records prior to December 13, 1941, the 
Sacramento Air Depot personnel office was unable to allow me credit for any 
sick leave I had accumulated during the preceding five years’ service. 

“3. On April 5, 1987 I was appointed a Senior Storekeeper at the Philippine 
Air Depot. From that date to the present there has been no break in my services, 
and no absences without leave. I am willing to state under oath that to the best 
of my knowledge and belief, I took only two days’ sick leave from the date of my 
appointment up to March 28,1942. Any additional sick leave due me accumulated 
and was placed to my credit. On July 16, 1941 I sailed from Manila for 120 
days’ accumulated leave in the United States. Following my arrival in San 
Francisco on August 4, 1941, I was on leave status except for one week, October 
30, 1941 to November 6, 1941, while on temporary duty at Wright Field and the 
Fairfield Air Depot; and one week, December 6, 1941 to December 12, 1941, while 
on duty at the Sacramento Air Depot. On December 13, 1941, two days before 
the expiration of my leave in the United States, a transfer was effected and I was 
placed on duty status at my present station.” 

The Department is not familiar with the proper action to be taken in such 
eases. ‘The question is therefore presented for your consideration as to whether 
a sworn statement by the employee would be accepted by your Office as sufficient 
basis for reestablishing his service record and making payment for sick leave 
earned and accumulated during foreign service. 

Your early consideration of the question here involved and advice as to pos- 
sible solutions will be appreciated. 
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The granting of annual and sick leave of absence to employees of 
the Government primarily is an administrative matter, subject to the 
terms and conditions of the controlling leave statutes and regula- 
tions. It follows that the keeping of the record of an individual 
employee’s accrued annual and sick leave is an administrative duty 
and responsibility, and thus, the administrative determination as to 
the amount of annual and sick leave an employee has to his credit 
ordinarily is not for questioning by this office. As having a bearing 
upon the matter presented, attention is invited to section 11 of the 
act of March 7, 1942, Public Law 490, 56 Stat. 146, providing as 
follows: 

The head of the department concerned, or such person as he may designate, 
is authorized to settle the accounts of persons for whose account payments have 
been made pursuant to the provisions of sections 2 to 7, both inclusive, of this 
Act, and the accounts of survivors of casualties to ships, station and military 
installations which result in loss or destruction of disbursing records, and such 
settlements shall be conclusive upon the accounting officers of the Government 
in effecting settlements of the accounts of disbursing officers. [Italics supplied.] 

In the light of the terms of the controlling leave laws and regula- 
tions and having regard for the above-quoted provisions of the act 
of March 7, 1942 (see decision B-28386, dated September 7, 1942, 22 
Comp. Gen. 192, to you), this office is not required to object to the 
acceptance by the War Department of the sworn statement of the 
involved employee (whose leave record apparently has been lost by 
the enemy occupation of the Philippine Islands) as a sufficient basis 
for reestablishing his service and leave records and for making pay- 
ment of compensation during sick leave administratively granted 
accordingly, subject, of course, to the limitations fixed by the control- 
ling leave acts. See 21 Comp. Gen. 158. However, in connection with 
the reestablishment of the service and leave records on the basis indi- 
cated, it would appear advisable, if possible, that the employee’s 
affidavit be corroborated by statements from fellow employees or 
immediate supervisors who may have some knowledge of the em- 
ployee’s leave status. 


(B-28322) 


CONTRACTS—COST-PLUS—CONTRACTING OFFICER’S EXPENDITURE 
APPROVAL AUTHORITY; BACK WAGES OF EMPLOYEES DISCHARGED 
AND REINSTATED 


The broad authority vested in a contracting officer by a cost-plus-a-fixed-fee 
contract to determine what actual expenditures incurred by the contrac- 
tor in performance of the contract work are to be regarded as reimburs- 
able items of cost is not an unlimited authority, and when he acts in a 
way contrary to the mandate of the contract or without proper regard for 
the interests of the United States, it is the duty of this office to question 
his decision. 

A cost-plus-a-fixed-fee contractor who discharged certain of its employees for 
alleged union activities and subsequently reinstated them with back pay 
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in order to avoid possible penalties under the provisions of the National 
Labor Relations Act may not be reimbursed the back wages paid such em- 
ployees, even though approved by the contracting officer under his con- 
tract authority to determine what actual expenditures incurred by the 
contractor in performance of the contract work are to be regarded as re- 
imbursable items of cost, where the United States was not responsible for 
the contractor’s action and received no tangible benefit from the expen- 
diture. 


Comptroller General Warren to Lt. Col. W. Gritz, U. S. Army, October 15, 1942: 
There has been received, by reference from Headquarters, Services 
of Supply, Fiscal Division, your letter of July 7, 1942, as follows: 


1. Inclosed is a request for advance decision, addressed to the Comptroller 
General of the United States, supported by Bureau Voucher No. C. O.-830, 
$509.96, submitted for reimbursement by the Sherwin-Williams Defense Cor- 
poration under Cost-Plus-a-Fixed-Fee Contract No. W—ORD-522 DA-W-ORD-18, 
dated August 18, 1941. 

2. Attention is invited to various correspondence attached to the voucher. 
It will be noted that 2nd Indorsement to letter of the Contractor, dated April 
23, 1942, states that the approval of the Field Auditor and the Contracting 
Officer’s Representative as indicated on Form 1034 is subject to the provision 
that this voucher will be forwarded for an advance decision. 

3. Apparently, payment was made by the contractor as the result of a hear- 
ing before the Labor Board, but doubt exists as to the propriety of making 
reimbursement, inasmuch as the voucher covers payment of wages for serv- 
ices which were not performed. 


An explanation of the expenditure is set forth by the contractor 
in a letter dated May 23, 1942, to you, as follows: 


1. Reference is made to previous correspondence on this matter commencing 
with our letter to you dated April 23, 1942. 

2. Our voucher in the total amount of $509.96 is herewith attached and 
represents items of wages paid three (3) employees. Request is hereby made 
for an advance decision by the Comptroller General on the question of the re- 
imbursement of these items. 

3. The three employees involved were terminated on January 20, 1942. The 
employees, through the United Construction Workers’ Organizing Committee, 
affiliated with the C. L. O., filed a complaint with the National Labor Relations 
Board, Fourteenth Regional Office, St. Louis, Missouri, in Case No, XIV-C—606. 
The complaint charged The Sherwin-Williams Defense Corporation with refusal 
to bargain collectively with union representation and termination of the three 
employees because of union activity. 

4. Investigation of the complaint by the Labor Board developed evidence 
strongly supporting the charges, and in an informal conference with the Board, 
because of the evidence, a probable decision in favor of the employees was indi- 
cated. In view of such a probable adverse decision, a conference with the union 
was held and a settlement was tentatively agreed upon, which settlement was 
approved in writing by the Commanding Officer, Illinois Ordnance Plant, Major 
Norman B. Gillespie. The terms of the settlement were less onerous than the 
decision of the Labor Board would have been and for other reasons had strate- 
gical value from the standpoint of handling labor problems at the Ordnance 
Plant, and for that reason it was advisable to enter into the settlement. 

5. Payment of lost wages to the three employees involved during the period of 
severance was one of the conditions of settlement, and accordingly the amounts 
were determined and payment made as follows: 


(1) Wages from January 20, 1942 (Date of termination) to and including 
March 25, 1942 
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(2) Wages from January 20, 1942 (Date of termination) to and including 
March 25, 1942 
(Reinstated as of March 26, 1942) 
Less earnings as Fireman for the city of Marion, Illinois 


FO kite etn ye piotndnieerpaadon utbabguuindamstl -- $137. 27 


(3) Wages from January 20, 1942 (Date of termination) to and including 
March 25, 1942 
(Reinstated as of March 26, 1942) 
Less earnings as Guard at Menard Prison, Chester, Illinois—9 days. $32. 95 


6. It is requested that these payments be approved for reimbursement for the 
following reasons: 

(A) They were paid by virtue of an agreement made necessary because of an 
impending order of the Labor Board, which order would have been less to the 
interest of the Plant than the terms of the settlement. 

(B) The terms of the settlement were approved by the Commanding Officer 
before they were concluded. 

(C) If the lost earnings had not been paid under the settlement, the case 
would have gone to decision by the Labor Board, resulting in a delay which 
would incur increased losses, the payment of which would have been ordered by 
the Board, 

(D) The vouchers have been approved for payment by the Contracting Officer’s 
Representative under paragraph r, Article V-A-1 (page 21) of the Prime Con- 
tract, No. W—ORD-522, which reads as follows: 

“Such other items as should, in the opinion of the Contracting Officer, be 
included in cost of the work. When such an item is allowed by the Contracting 
Officer, it shall be specifically certified as being allowed under this paragraph.” 

7. As stated above, advance opinion of the Comptroller General as to reimburse- 
ment of these items is requested. 


By third indorsement of August 1, 1942, to the Chief of Finance, 
the Ordnance Department made the following statement with respect 
to the expenditure for which reimbursement is claimed on the voucher : 


1. While the Ordnance Department is of the opinion that the item in question 
is reimbursable under the terms of the contract (No. W-ORD-522DA-W- 
ORD-18) it does not, in view of the fact that the question is one of import upon 
which there is no decision, object to the submission of the case to the Comp- 
troller General. The viewpoint of the Commanding Officer, Illinois Ordnance 
Plant, expressed in 2nd indorsement dated June 4, 1942, is therefore concurred in. 


Contract No. W-ORD-522, DA-~W-ORD-18, entered into on a 
cost-plus-a-fixed-fee basis as authorized by the act of July 2, 1940, 
54 Stat. 712, provides under Title I thereof for management service 
in connection with the designing, construction, and equipping of an 
ordnance manufacturing plant at or near Carbondale, Illinois; under 
Title II for determination of the production equipment requirements 
for the plant and for the procurement of the equipment required 
therefor; under Title III for training of key personnel; and under 
Title IV for necessary preparation for the subsequent operation of 
said plant, including the necessary training of personnel in addition 
to the key personnel trained pursuant to Title III of the contract, 
in consideration of the reimbursement by the Government of the 
contractor’s expenditures as provided in the contract, plus stipulated 
fixed fees. 
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The voucher submitted is supported by the contractor’s original 
pay roll No. “A”, evidencing payment of wages to the employees dur- 
ing the period from January 20 to March 25, 1942, and by receipts 
signed by the employees as evidence of the receipt by them of the 
amounts in question, Also, the pay roll contains a statement by the 
representative of the contracting officer that the voucher was being 
approved for payment by him under subparagraph r of Article V-A 1 
of the contract, which provides, in part, that the contractor shall 
be reimbursed “Such other items as should, in the opinion of the 
Contracting Officer, be included in the cost of the work. * * *” 

With reference to the question presented, there was received for 
consideration in connection with your submission a letter dated Sep- 
tember 28, 1942, from the Secretary of War, in pertinent part, as 
follows. 


That the problem is one of concern is indicated by the fact that the Army and 
Navy on June 22, 1942, issued a statement of labor policy to be followed in 
Government-owned, contractor-operated plants, which policy was worked out 
in collaboration with representatives of the American Federation of Labor, and 
the Congress of Industrial Organization. This statement of policy emphasized 
the point that these plants embody a new and unique tripartite relationship 
among Government, labor and management, the relationship being set up to 
get maximum production of (Ordnance) materials and supplies. 

The pertinent part of such policy with respect to the question now before your 
office, is contained in Sections 5 and 9 of such statement of policy, reading as 
follows: 

“5. (a) Discharges directed by the War or the Navy Department for suspicion 
of subversive activities will be handled in accordance with the provisions of 
the ‘Joint Memorandum on Removal of Subversives from National Defense 
Projects of Importance to Army or Navy Procurement’, dated Jan. 10, 1942. 

“(b) Discharges directed by the Army or Navy officer in charge in the interest 
of the plant security will be handled in the following manner: (1) The officer, 
or his representative, will direct the contractor to suspend the employee in 
question immediately; (2) the employee will be advised in detail of the specific 
reasons for his suspension and of his right to a hearing; (3) if requested, a 
hearing will be held by the officer, or his representative, within a reasonable 
period, and at such hearing the suspended employee will have an opportunity 
to produce witnesses and present evidence and to be assisted by counsel; (4) 
based on such hearing, the officer, or his representative, will direct the reinstate- 
ment (with authority to grant back pay) or the discharge of such employee; 
(5) an employee so discharged will have the right, upon request, to have his 
case reviewed by the War or Navy Department. 

“(e) Discharges effected by the contractor or his representatives for violation 
of plant rules, inefficiency, or other reasons, will be subject to review through 
the established grievance procedure. 

+ + * * . - * 

“9. This statement of policy shall be applicable to all such plants except 
that where any provision of the statement conflicts with a provision in an existing 
contract such contract will not be altered except by mutual consent.” 

Section 5, above quoted, establishes the fact that there will be discharges, 
sets up a procedure to be followed by the parties if such event occurs, and as 
a remedy to the aggrieved person in case of a wrongful discharge by the Con- 
tracting Officer or his representative, directs reinstatement with authority in 
the Contracting Officer to grant back pay. In the event the discharge is by 
the contractor or his representative, it directs action in accordance with the 
established grievance procedure, and such procedures in the modern type of 
collective bargaining agreement provide for review of discharges through var- 
ious steps ending with arbitration. Generally the arbitrators are empowered 
to award back pay in proper cases. 
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The grievance procedure followed in the present case appears to be in ac- 
cordance with that set up in the War-Navy Statement of Policy even though 
the events in case occurred before this statement issued. In the present case, 
there was a discharge of certain employees, which employees filed a complaint 
with the National Labor Relations Board and in the investigation supported 
their contention that the discharge was wrongful, whereupon the management 
by conference adjusted the matter and awarded the employees back pay cover- 
ing the period of severence. 

The facts indicate, therefore, that the instant case (Class (c) below) is one 
in which, under present day labor relations practices, back pay is usually 
awarded for wrongful layoff or discharge. Such back pay may be required of 
the employer— 

(a) Pursuant to awards under the National Labor Relations Act by the 
National Labor Relations Board where by decision or agreement of settlement 
a finding is made of unfair labor practice discharge for reasons connected 
with union activities by the employees involved. 

(b) Pursuant to awards made by arbitration tribunals set up under collective 
bargaining agreements. In these cases the awards would only in rare in- 
stances be connected with unfair labor practice discharges. The discharge or 
layoff will most usually be for alleged inefficiency or other reason, review of 
which is expressly provided by the collective bargaining contract. | 

(c) Pursuant to settlement agreements between the contractor and em- 
ployees (usually acting through union representatives) and consequent to re- 
view under a grievance procedure calling for negotiation in successive. steps 
between employee representatives and contractor representatives. In these 
cases also the issues involved will not usually be concerned with unfair labor 
practices but almost always with disputes concerning alleged inefficiency or 
layoffs in violation of seniority rules or the like. 

Under the terms of the instant and other cost-plus-a-fixed-fee contracts and 
looking to Section 5 of the above quoted Army-Navy Labor Policy, the con- 
tractor would be entitled to reimbursement. for expenditures covering back pay 
upon payment of the same at the direction of the Contracting Officer, in a case 
where the discharge had been directed by the Contracting Officer of the plant, 
and subsequent investigation showed the discharge to be wrongful. 

Following the same reasoning, it would appear that there may be cases as 
the present one where the contractor’s representatives determine that the dis- 
charge of a certain party is necessary, make it, and upon investigation and a 
showing that such discharge was wrongful, reinstate the employee and award 
back pay. In claiming reimbursement for such back pay it is the belief of 
Ordnance that the contractor is entitled to treatment no less favorable than that 
which would be given him in the situation where the wrongful discharge was 
directed by the Contracting Officer. Even if some mere negligence were shown 
in the handling of the discharge, nevertheless, the expense is one for which 
the contractor is entitled to indemnification through reimbursement. Other- 
wise, he is held to a higher standard of action than that to which the Govern- 
ment acting through the Contracting Officer is held. 

It is the belief of Ordnance, too, that negligence should not be inferred as a 
matter of law solely from the fact that a discharge or layoff is found to have 
been improper, or is agreed by a contractor to have been improper, either in 
the instant situation or those above referred to. This conclusion is reached 
from consideration of the following: 

(a) Each of the Government-owned, privately-operated facilities requires the 
employment of very large numbers of employees in a type of operation without 
any background or previous experience. Most of the supervisory personnel had 
to be trained in a new kind of work. Emphasis in every case was on speed to 
the end of having each facility produce as quickly as possible and in maximum 
amounts conducive with safe operation, which is a paramount consideration. 
There has not been sufficient time, therefore, to educate sufficiently personnel 
in the obligations and responsibilities imposed upon them in the labor relations 
field. The necessity for greater production has necessitated the subordination 
of educational work of this kind. Nevertheless as a matter of law the 
contractor-operator is held responsible for the improper practices of the lowest 
levels of supervisory personnel, even though such conduct is not approved by, 
and indeed may be contrary to express instructions of, topside management. 
Very frequently the facts establishing unfair labor practices in the handling 
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of discharges and layoffs are not disclosed until a proceeding respecting the 
discharge or layoff has been brought. When disclosed, topside management for 
the first time learns the facts which legally require reinstatement with back 
pay. The discharge or layoff quite usually has been brought about by lower 
level supervision in the honest belief of its propriety and in ignorance of the 
legal principles making it improper. No element of negligence or improper in- 
tent is involved. 

(b) It is now an accepted principle of labor relations that collective bargaining 
agreements should provide for arbitration of disputes arising from layoffs and 
discharges without regard to whether the reason for the layoff or discharge has 
any connection with union activities. The National War Labor Board and all 
other Governmental agencies concerned urge upon, and indeed direct, acceptance 
by employers of the principle of arbitration to settle disputes of this nature. 
Where collective bargaining agreements call for arbitration of these cases, the 
cases reviewed include cases of discharge or layoff directed because of alleged 
inefficiency of employees involved. Management may be presumed to exercise 
an honest judgment in its conclusions regarding efficiency and yet on review a 
Board of Arbitration may not concur in management's judgment and, therefore, 
direct reinstatement with back pay. Here again, no element of negligence or 
intent will be involved. 

(c) The Statement of Labor Policy promulgated by the Secretaries of War 
and the Navy set forth a seniority rule applicable to these facilities. This rule 
reads: “Seniority shall be a determining factor in matters affecting layoff and 
re-employment, transfers, demotions and promotions, only if other factors of 
ability and aptitude are equal.” ‘This rule differs from that generally applied 
in private industry where sufficiency rather than equality of aptitude and ability 
is the test. Because of the very hazardous character of the operations at these 
facilities it was deemed necessary to lay off, promote and rehire on the basis 
primarily of aptitude and ability rather than of length of service. His judgment 
however, of relative abilities of employees is subject to review under grievance 
procedure, whether or not incorporated in a collective bargaining agreement. 
A judgment honestly arrived at may on review not be concurred in and rein- 
statement with back pay for some employees will be directed. However, no 
element of negligence or intent will be involved. 

It is the opinion of Ordnance that denial to the contractor of reimbursement 
for back pay paid its wrongfully discharged employees based solely on an in- 
ference that the contractor’s action in discharging the employee is grounded in 
negligence, and without regard to whether such contractor’s action in discharg- 
ing or laying off is the result of bad faith or willful misconduct, would lead to 
the following unfortunate and dangerous results. 

(a) Contractors will not exercise their responsibility for safe and efficient 
conduct of their operations because they will not make discharges and layoffs 
where they run the risk that reversal of their judgment by appropriate authority 
will mean that they cannot be reimbursed for back pay awards. They will retain 
inefficient employees or employees whose conduct endangers the safety of them- 
selves and others, even though in their honest Judgment such employees should 
be discharged. 

(b) Contractors in negotiating collective bargaining agreements will refuse 
to include provisions for arbitration therein and thereby be out of line with 
national policy to encourage arbitration as a means of settlement of labor 
disputes. 

(c) In negotiations for voluntary settlement of labor disputes, the refusal 
of contractors to consider back pay as a method of adjustment will aggravate 
situations which might otherwise be satisfactorily disposed of, and perhaps lead 
to stoppages and strikes interfering with production. 

In arriving at the conclusion that the amount claimed by the contractor in 
case is a-reimbursable item under the contract, the Ordnance Department has 
borne in mind the necessity for close relationships and continual harmony 
between the Government, labor and management. The approval of the Con- 
tracting Officer’s Representative was given the voucher with this in mind, and 
while advance decision was requested, this should not be construed as con- 
fessing a doubt on the part of the Contracting Officer’s Representative as to 
the reimbursability of such items. Rather, it should be construed as a willing- 
ness on his part to have placed before your office, as soon as possible, a question 
of import on which there has been no decision as yet rendered. 

For your information, it may be stated that the above view is concurred in by 
the War Department. It is hoped, therefore, that on the basis of the file before 
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you, supplemented by this additional material, a favorable decision may be 
given, and reimbursement allowed. 

While the terms of the contract are broad and liberal, and contem- 
plate that the actual cost of the work and the risk thereof are to be 
assumed by the Government and that the contractor is to be reim- 
bursed all expenses actually incurred in connection with performance 
of the work, plus limited fixed fees as compensation for its services, 
general overhead, etc., manifestly the terms of the contract may not be 
construed as imposing upon the Government costs incurred as a result 
of the contractor’s own fault or folly. 21 Comp. Gen. 149. It is true 
that the contract, in effect, guarantees to the contractor limited fixed 
fees for its services in addition to reimbursement of the actual cost 
of the work, but the provisions thereof contemplate that the fees are 
to be paid to obtain faithful performance of the work by the contractor 
and that the provisions for reimbursement of actual costs are not to be 
taken as authority for imposing upon the Government costs which the 
contractor incurred as a consequence of having violated some duty or 
responsibility imposed upon it by law and which did not in any way 
further the prosecution of the work covered by the contract. 

The National Labor Relations Act, approved July 5, 1935, 49 Stat. 
449, declared it to be the policy of the United States to eliminate the 
causes of certain substantial obstructions to the free flow of commerce 
and to mitigate and eliminate these obstructions, when they have oc- 
curred, by encouraging the practice and procedure of collective bar- 
gaining and by protecting the exercise by workers of full freedom of 
association, self-organization, and designation of representatives of 
their own choosing, for the purpose of negotiating the terms and 
conditions of their employment or other mutual aid or protection. 
Section 7 of the act, 49 Stat. 452, provides that employees shall have 
the right to self-organization; to form, join, or assist labor organiza- 
tions; to bargain collectively through representatives of their own 
choosing ; and to engage in concerted activities for the purpose of col- 
lective bargaining or other mutual aid or protection. Section 8, 49 
Stat. 452, defines “unfair labor practices”, and section 10 (c), 49 Stat. 
454, empowers the National Labor Relations Board, when it has found 
the employer guilty of unfair labor practices, to require him to desist 
from such practices and to take such affirmative action, including 
reinstatement of employees with or without back pay, as will effectuate 
the policies of the act. 

It thus appears that the fundamental purpose of the statute is to 
safeguard the rights of employees to self-organization and to select 
representatives of their own choosing for collective bargaining or 
other mutual protection, without restraint or coercion by their em- 
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ployer. While the statute is clearly for application in any case affect- 
ing commerce where the employer violates the right of employees to 
self-organization and to bargain collectively through representatives 
of their own choosing, it does not affect the normal right of the em- 
ployer to select its employees or to discharge them for causes not 
inhibited by the act. In this connection, attention is invited to the 
following quotation from the opinion of the Supreme Court of the 
United States in National Labor Relations Board v. Jones & Laughlin 
Steel Corp., 301 U. S. 1, pages 45-46: 

* * * The Act does not interfere with the normal exercise of the right of the 
employer to select its employees or to discharge them. The employer may not, 
under cover of that right, intimidate or coerce its employees with respect to their 
self-organization and representation, and, on the other hand, the Board is not 
entitled to make its authority a pretext for interference with the right of discharge 
when that right is exercised for other reasons than such intimidation and coer- 
cion. The true purpose is the subject of investigation with full opportunity to 
show the facts. It would seem that when employers freely recognize the right 
of their employees to their own organizations and their unrestricted right of 
representation there will be much less occasion for controversy in respect to the 
free and appropriate exercise of the right of selection and discharge. 

In the present case, the provisions of the National Labor Relations 
Act were known to the contractor as well as to the employees who 
filed the complaint with the National Labor Relation Board (Midland 
Steel Products Company v. National Labor Relations Board, 113 F. 
(2d) 800), and the contractor knew, or should have known, that if 
any of its employees were discharged because of union activity or for 
any cause affected by the act, it would be subject to possible remedial 
action by the Board. Whether or not an employer has failed to dis- 
charge its obligations to its employees under the act is a question of 
fact to be ascertained from the record evidence presented to the Board, 
and if the charges filed against the contractor in the instant case had 
been permitted to proceed to a final determination and a settlement 
had been imposed upon the contractor under the mandatory provisions 
of the act, it is apparent that the contractor would have had no right 
to claim reimbursement from the Government for the amount of any 
charges imposed by the Board. To hold otherwise would enable the 
contractor to defeat one of the purposes for which the statute was en- 
acted by transferring to the United States charges imposed upon, 
and which should be borne by, the contractor. It appears to be estab- 
lished that the contracting officer was not in any way responsible for the 
discharge of the employees and that there is no question of Govern- 
ment interference or responsibility in the matter. While the settle- 
ment to which the contractor agreed and under which the employees 
were reinstated and paid back wages was not made pursuant to a final 
determination by the Board, the conclusion to be drawn from the 
statements made by the contractor and from the other reports in 
the case is that the contractor violated the provisions of the act and, 
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realizing that fact, accepted the less onerous settlement in preference 
to having the matter proceed to a final determination by the Board. 

This office is not unmindful of the “necessity for close relationship 
and continual harmony between the Government, labor and manage- 
ment” in the prosecution of work under this and similar contracts 
and of the labor problems which inevitably will arise in connection 
with the construction and operation of plants of the magnitude of 
the one here involved. However, it is not apparent how such rela- 
tionship would be promoted by the Government, rather than the con- 
tractor, assuming the consequences of the unauthorized discharge of 
the employees. 

As stated in my decision of September 19, 1942, B-28641, 22 Comp. 
Gen. 250, to you, the determination of the types and amounts of 
expenses for which a contractor is to be reimbursed by the Govern- 
ment under a “cost-plus” contract is dependent primarily upon the 
terms of the particular contract involved and upon the facts pertain- 
ing to a particular transaction rather than upon the basis of any 
general theories relating to the status of cost-plus-a-fixed-fee contrac- 
tors or their employees. It is manifest from the terms of Article V—A, 
paragraph 1, of the contract here involved, that the general intention 
and purpose of the parties thereto were to reimburse the contractor 
for the actual expenditures incurred in the performance of the work 
covered by the contract. Such purpose and intention may not be 
construed to comprehend expenditures which have been imposed upon 
the contractor by statute or otherwise as a consequence of its own 
fault or disregard of the provisions of an applicable statute, par- 
ticularly where, as here, the United States was not in any way re- 
sponsible for the contractor’s action in the matter and received no 
tangible benefit from the expenditure which added nothing to the 
actual performance of the work. 

Moreover, the authority vested in the contracting officer in the 
matter of determining what actual expenditures incurred by the 
contractor in connection with the performance of the contract are 
to be regarded as reimbursable items of cost of the work is not an 
unlimited authority and, consequently, when he acts in a way contrary 
to the mandate of the contract or without proper regard for the 
interests of the United States, it is the duty of this office to question 
his decision. In view thereof, the fact that the expenditure has been 
approved by a representative of the contracting officer may not op- 
erate to shift from the contractor to the Government the consequences 
of the contractor’s action which resulted in its having to pay the 
employees for a period during which they performed no services on 
the contract work. 

Accordingly, I have to advise that payment on the voucher sub- 
mitted is not authorized. 

The voucher, with accompanying papers, is returned herewith. 
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(B-28833) 


LONGEVITY PAY—OFFICERS’ RESERVE CORPS OFFICERS—SERVICE 
CREDITS 


In computing under section 3 of the Pay Readjustment Act of 1942 the longevity 
pay of an Officers’ Reserve Corps officer on active duty, credit should be 
given for full time for all periods during which he held a commission in 
the Officers’ Reserve Corps, including the time he was carried on the list 
of Officers’ Reserve Corps officers denominated as the “Inactive Reserve.” 


sacar perenne General Elliott to Col. Charles Lewis, U. S. Army, October 
15, 1942: 


There has been received by indorsement of September 8, 1942, your 
letter of August 18, 1942, as follows: 

1, The inclosed W. D. Form No. 336 covering the claim of Sydney L. Jeffrey, 
Captain, QMC, 0-200534, for difference in pay between Captain over 15 years’ 
service and Captain over 18 years’ service from July 1 to 31, 1942, having been 
presented to the undersigned, an accountable disbursing officer, for payment, is 
forwarded for advance decision as to propriety of payment. 

2. The statement of service attached to the voucher indicates that Captain 
Jeffrey was transferred to the Inactive Reserve December 15, 1939, and remained 
in that status until ordered to extended active duty April 7, 1942. 

3. This office is in doubt as to whether members of the Officers’ Reserve Corps 
are entitled to longevity credit for inactive service as it is not known whether 
during such period the officer is to be considered as “confirmed in grade and 
qualified for all general service” within the meaning of the term as used in 
Section 3, of the Pay Readjustment Act of 1942, approved June 16, 1942. 

Included among the papers attached to the voucher are an extract 
copy of paragraph 40 of Special Orders No. 75, dated War Department, 
Washington, 24 March, 1942, ordering several officers to active duty, 
among others, “Capt. Sydney Leon Jeffrey, 0-200534 Inact-Res., New 
York, N. Y.” with date of rank April 7, 1942, and a statement of serv- 
ice from Headquarters Second Military Area, dated April 9, 1942, 
that Captain Sydney Leon Jeffrey 0-200534 “is now a Capt., 
Inact-Res.” 

Section 37 of the National Defense Act as amended by section 3 
of the act of June 15, 1933, 48 Stat. 154, establishes an Officers’ Reserve 
Corps, provides that all persons appointed in the Officers’ Reserve 
Corps are reserve officers, shall be commissioned in the Army of the 
United States, and that such appointments shall be for a period of 
five years, with a provision for extension when an appointment is 
in force at the outbreak of a war. See Title 10, sections 351, 352, and 
858 of the United States Code. No statute provides for a separation 
of the Officers’ Reserve Corps into an active and an inactive reserve. 
For administrative purposes (see paragraph 6 of Army Regulations 
140-5) the War Department may have carried separately officers whose 
assignment to active duty in time of peace is not contemplated and 
has denominated such list of officers as the “Inactive Reserve”, but 
such officers if holding commissions as authorized by the said section 
37 are in every respect members of the Officers’ Reserve Corps to the 
same extent as any other members of the Officers’ Reserve Corps even 
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though such other members are carried by the War Department in 
specific sections of the Officers’ Reserve Corps. 

Section 3 of the act of June 16, 1942, 56 Stat. 360, Public Law 607, 
77th Congress, provides, that, in the computation of active duty pay of 
Reserve Officers, they shall be credited, for longevity pay purposes— 

* * * with full time for all periods during which they have held commis- 
sions as officers of any of the services mentioned in the title of this Act, or in 
the Organized Militia prior to July 1, 1916, or in the National Guard, National 
Guard of the United States, or in the Officers Reserve Corps, or in the Naval 
Militia, or in the National Naval Volunteers, or in the Naval Reserve force, Naval 
Reserve, Marine Corps Reserve force, Marine Corps Reserve, Coast Guard 
Reserve, and the Reserve Corps of the Public Health Service, when confirmed 
in grade and qualified for all general service. 

Full time is allowed for a// periods during which a commission was 
held in the Officers’ Reserve Corps. Accordingly, time during which 
a commission was held in the Officers’ Reserve Corps, even though the 
officer is carried in the Inactive Reserve, is to be included in com- 
puting the longevity pay of a reserve officer on active duty. 

The words, “when confirmed in grade and qualified for all general 
service”, apply only to the Naval Reserve Force and the Marine Corps 
Reserve Force, in which services, from 1916 to 1925, confirmation and 
qualification were required; they have no application to any of the 
other reserve forces named in the section. See decision of September 
28, 1942, to Colonel Tom E. Thrasher, Jr., U. S. Marine Corps, Re- 


tired, B-28618, 22 Comp. Gen. 275, case of Major John R. Moe, 
U.S. M.C. R. 

Accordingly, payment may be made on the voucher, returned here- 
with, if otherwise correct. 


(B-28741) 


CONTRACTS—COST-PLUS—EMPLOYEES’ TRANSPORTATION EXPENSES 
BETWEEN PLACE OF LODGING AND PLACE OF TEMPORARY DUTY 


Under a cost-plus-a-fixed-fee contract providing that reimbursement for trans- 
portation and traveling expenses of the contractor’s employees in connection 
with the contract work will be limited to the actual cost of transportation 
and an allowance of $6 per day “in lieu of all other expenses,” the expense 
an employee in a travel status incurs for transportation between his hotel or 
place of lodging and place of temporary duty is not reimbursable, in the 
absence of circumstances comparable to those enumerated in paragraph 8 
(b), Standardized Government Travel Regulations, under which Government 
employees are allowed the expense of travel between place of lodging and 
place of temporary duty. - 


Comptroller General Warren to Col. C. H. Farish, U. S. Army, October 16, 1942: 
There has been received, by reference from Headquarters, Services 
of Supply, Fiscal Division, your letter of July 29, 1942, as follows: 


1. There is submitted herewith for advance decision a voucher in favor of 
The Kelly Springfield Engineering Company on Contract No. W—-ORD-634 dated 
March 24, 1942, covering reimbursement for expenditures in the amount of 
$71.80 for travel expenses of certain employees of the above mentioned firm. 
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2. This voucher was submitted to the undersigned, a disbursing officer in the 
Finance Office, U. S. Army, Pittsburgh, Pa., for payment. 

3. Contract W-ORD-634 under Article III-A, Par. 1d, in part provides for 
reimbursement to the contractor as follows: “Transportation and traveling 
expenses of employees of the contractor as are actually incurred in connection 
with such work; and costs and expenses reimbursed to employees of the contractor 
transferred to or from the project on account of transportation of themselves, 
their families, and their household goods. Reimbursement for transpor- 
tation and traveling expenses will be limited to the cost of transportation includ- 
ing pullman where necessary and an allowance of Siz Dollars ($6.00) per day in 
lieu of all other expenses. Transportation by automobile on such required travel 
shall be reimbursed at the rate of Five Cents ($.05) per mile as representing the 
actual cost of such transportation.” This office is in doubt as to the propriety of 
that part of the proposed payment as pertains to local fares paid by the employee 
while on temporary duty, the inclusion of which brings the daily allowance to an 
amount in excess of $6.00, in view of definition of “transportation” as shown 
in Standardized Government Travel Regulations, which does not include local 
fares for travel between place of lodging and place of temporary duty. 


It is stated in your letter of the same date to the Chief of Finance 
that the local fares referred to in paragraph 3 of the above-quoted 
letter cover transportation of the employee from his hotel or place 
of lodging to the place where his temporary duty was to be performed. 
The pertinent provisions of the contract are as follows: 





















Titte III 
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Articte III-A. * * * 

1. The Contractor shall be reimbursed in the manner hereinafter described 
for such of its actual expenditures in the performance of the work under this 
contract, as may be approved or ratified by the Contracting Officer, and as are 
included in but not limited to the following items; 


+ * 2 * * * > 


d. Transportation and traveling expenses of employees of the Contractor as 
are actually incurred in connection with such work; and costs and expenses 
reimbursed to employees of the Contractor transferred to or from the Project on 
account of transportation of themselves, their families and their household 
goods. 

Reimbursement for transportation and traveling expenses will be limited to 
the cost of transportation, including Pullman where necessary and an allowance 
of Siw Dollars ($6.00) per day in lieu of all other expenses. Transportation by 
automobile on such required travel shall be reimbursed at the rate of Five 
Cents ($.05) per mile as representing the actual cost of such transportation. 

All travel shall be either authorized or approved in writing by the Contracting 
Officer. Should the Contractor or any representative thereof, remain in a 
travel status in excess of six (6) days at any one time, not including the time 
consumed in travel, the cost for such excess travel status shall be at the expense 
of the Contractor, unless otherwise ordered in writing by the Contracting Officer. 


Your letter was forwarded by the Office of the Chief of Finance to 
the Chief of Ordnance requesting his remarks and recommendation 
thereon. The views of the Chief of Ordnance are expressed in his 
reply of August 25, 1942, transmitted with your letter, and are, in 
pertinent part, as follows: 

2 * ¢ # 

* * * The contract provision under which such local fares were approved 
by Ordnance, and under which reimbursement is sought, is Title III, Article 
III-A-1-d * * * It will be noted that the Standardized Government Travel 


Regulations are not incorporated in the above section, nor is any reference made 
thereto in any other section of the contract. 





























DECISIONS OF THE COMPTROLLER GENERAL 361 


8. It is the opinion of the Ordnance Department, therefore, that reimburse- 
ment to cost-plus-a-fixed-fee contractors under the provisions of the instant 
contract is in no way controlled by definitions in Standardized Government 
Travel Regulations, nor subject to the rulings given by the General Accounting 
— with respect to such travel regulations. * * 


* * - * . 7 * 


It might also be said that where the negotiating parties to the contracts have 
discussed the travel provisions, and have agreed that the Government Travel 
Regulations shall govern and be interpretative of the reimbursement of travel 
payment, or where the travel orders issued have incorporated the Travel Regu- 
lations therein, then such Travel Regulations will govern. 

But *- * If— 

” * 7 7 . 7 - 

The intent of the parties as manifested by the actions of the parties is not 
indicative of the fact that the Standardized Government, Travel Regulations 
are applicable, then, and this is the situation involved in the instant case, the 
application of such Travel Regulations and the definitions therein, is not only 
in error, but is assuming a position contra to the contract itself and to the 
manifest intent of the contracting parties. 

* * . * . * i 


That it was not the intent of the Ordnance Department, and of the contractor 
in case to be bound by the Standardized Government Travel Regulations and 
the definitions therein, is indicated by the fact that the Ordnance Department has 
stated in every case where a Contracting Officer’s Representative or a con- 
tractor sought an interpretation of the travel section that: 

“Under cost of transportation reimbursement for the reasonable and usual 
use of taxicab service, etc., is allowed.” 

It may be stated too, that the Ordnance Department considers the use by the 
traveler of taxicabs and street cars for the purpose of securing meals, returning 
to lodgings, etce., and the paying of local fares therefor as entirely ‘reasonable 
and consistent with the travel provisions of the contract- * * 

* * 7 7 * * + 


The Ordnance Department is, however, unable to agree with the feeling of the 
Finance Officer that the definitions in the Standardized Government Travel 
Regulations should regulate travel activities of cost-plus-a-fixed-fee contractors 
for the reason, before stated, that the regulations do not appty, and for the 
further reason that the parties have themselves defined the term “transporta- 
tion”, and their travel actions have been in accordance with that definition. 

Even acting on the assumption that the term transportation is ambiguous, 
there is no rule of contract construction which requires resort to Standardized 
Government Travel Regulations for a definition. To the contrary, the rule is 
to look to the practical interpretation of the parties which practical interpreta- 
tion is of great weight, if not controlling, in ascertaining their intentions at the 
time of execution. See 21 Comp. Gen. 470. * * * 

* * * * » » * 


5. Accordingly, it is the opinion of the Ordnance Department that where the 
contractor has acted in reliance upon the original understanding as stated by 
the contract ‘negotiators and those representing the Chief of Ordnance, he is 
entitled to be reimbursed the cost of transportation including the cost of local 
fares. 

This office is unable to agree with the interpretation placed upon 
the involved contract provisions by the Chief of Ordnance as 
indicated by the above-quoted portion of his letter. 

While, as stated by the Chief of Ordnance, the practical inter- 
pretation of the parties is of great weight in determining their true 
intent as to doubtful provisions of a contract, yet this principle has 
no application in cases where the contract speaks in clear and unam- 
biguous terms. In the instant case, conceding the Standardized 
Government Travel Regulations to be inapplicable, the language of 
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the contract itself on the subject is not considered ambiguous, or 
susceptible of the interpretation contended for. 

Article ITI-A-1-d of Title III of the contract, supra, requires that 
reimbursable transportation and travel expenses be incurred in con- 
nection with work under the contract. Nor will any connection with 
such work, however remote, suffice. 21 Comp. Gen. 466, 470. The 
fair import of this provision of the contract is that the expenses con- 
templated are not the usual and every day transportation or travel 
expenses of the employee, but expenses which result directly from 
and are occasioned by performance of work under the contract. 
Trips by a traveler from his hotel to a restaurant for meals could 
not reasonably be termed transportation in connection with his work. 
And, in the absence of special circumstances comparable to those 
enumerated in paragraph 8 (b) of the Standardized Government 
Travel Regulations, travel from one’s place of lodging to his place 
of employment and return is a normal personal expense incident to 
work in general, and not directly connected with the particular tem- 
porary work in which the employee may be engaged. 

In addition to this the contract requires that all travel be authorized 
or approved in writing by the contracting officer. In the present 
case, as shown by travel order No. 214 attached to the voucher, the 
employee was authorized to travel by rail from Cumberland, Mary- 
land, to Philadelphia, Pennsylvania, from there to New York City, 
and thence back to Cumberland, with the express direction that 
“Reimbursement for transportation will be limited to the cost by the 
shortest and most direct routes between points indicated above” 
[ italics supplied], and that his subsistence would be limited to $6 per 
day in lieu of all other expenses. 

The questioned travel in this case appears from the record to have 
been entirely performed during the traveler’s five-day stay in Phila- 
delphia, and if, as stated in your letter of July 29, 1942, to the Chief 
cf Finance, it consisted solely of travel from his hotel or place of 
lodging to his temporary duty station, it must be held that it is not 
“transportation” within the meaning of Article ITI-A-1-d of the 
contract, and that it is not reimbursable as such or in addition to the 
$6 per day allowable as travelling expenses “in lieu of all other 
expenses.” 

The papers transmitted with your letter are returned herewith. 


(B-29445) 


STATUS OF FEDERAL ALLOTMENTS TO DISTRICT OF COLUMBIA AS 
APPROPRIATED FUNDS; “FEES” AND “PER DIEMS” AS CONSTITUT- 
ING SALARY UNDER DOUBLE COMPENSATION STATUTES 


While funds allotted to and accepted by a State or Territory from the Labor- 
Federal Security Appropriation Act, 1943, for the education and training 
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of defense workers become State or Territorial funds not subject to Federal 
dual compensation statutes, such funds when allotted to the District of 
Columbia remain Federally appropriated funds in the same manner as 
other funds provided for use of the District of Columbia Government, and, 
as such, are subject to such dual compensation statutes, even though 
regulations issued under the said appropriation act define “State” to in- 
clude the District of Columbia. 

Compensation paid on a per diem basis, involving time as a measure of pay- 
ment—as distinguished from payment on a fee basis—constitutes “salary” 
within the meaning of the act of May 10, 1916, as amended, prohibiting, un- 
der certain conditions, the payment from appropriated funds of more than 
one salary to a person. 

The payment, from a Federal allotment to the District of Columbia, to a full 
time Federal employee of a per diem, in addition to his regular salary, 
for defense-training teaching services, which per diem is computed on the 
basis of 1/360 of the annual salary of a full time District of Columbia 
teacher, constitutes payment of another salary from appropriated funds 
and, hence, is prohibited by the dual compensation statute of 1916, but 
there is no legal objection to the payment of fees to Federal employees 
for such teaching services, provided the fees are fixed by regulation ad 
are not computed on a per diem or other time basis. 


Comptroller General Warren to the Chairman, War Manpower Commission, 
October 16, 1942: ‘ 


I have your letter of October 5, 1942, as follows: 


In administering the “program of education and training of defense workers” 
(see Public Law 647, 77th Cong., 2nd Sess., pp. 19-20) an important question 
has arisen as to whether or not Federal employees may be employed by the 
District of Columbia as teachers and instructors intermittently and irregularly 
in the National Defense Emergency War Training Program and be compen- 
sated on a per-diem basis out of grant-in-aid funds for emergency defense- 
training. 

The necessity for such employment is emphasized by the fact that there is 
an urgent demand for teachers and instructors in the National Defense Emer- 
gency War-Training Program for the training especially of war workers for 
the army, navy, and other war agencies in and about the District of Columbia. 
These workers are needed both for service expansion and vacancies develop- 
ing in the existing staff. There are ample occupationally competent and quali- 
fied men in the Federal service in the District of Columbia such as the Navy 
Yard and other mechanical production stations who are willing to serve. 
These Federal employees are the only persons available to do this teaching 
job. 

As you know, Congress has made special grants-in-aid to “states, sub- 
divisions thereof, or other public agencies operating public educational facil- 
ities * * *” for the training of war-production workers. Labor-Federal Se- 
curity Appropriation Act, 1943, Public Law 647, 77th Cong., 2nd Sess., Title II 
(Education and Training, Defense Workers (National Defense)). Under the 
provisions of this grant-in-aid, the District of Columbia school authorities have 
projected a program for the training of thousands of war workers essential to 
the successful prosecution of the war effort. This large and important pro- 
gram is completely contingent upon the availability of properly qualified 
teachers and instriictors, who, in the District of Columbia, are available only 
among Federal employees. 

In view of the fact that: reference has been made to the dual-compensation 
statute (39 Stat. 120, 5 U. 8S. C. 58), I take the liberty of enclosing for whatever 
use you may see fit to make of it, a memorandum prepared by our counsel. 

May I have your ruling on the specific question posed above? 


The memorandum forwarded with your letter states the question 
involved and suggests an affirmative answer, as follows: 


The question is whether or not regular Federal Government employees may be 
employed intermittently and irregularly to teach emergency defense-training 
courses offered by the District of Columbia public schools and be paid on a per 
diem fee basis out of funds granted under the Labor-Federal Security Appropria- 
tion Act of 1943 (Public Law 647, 77th Congress, 2nd Session). 
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The affirmative is supported by two lines of authority : 

I. That grant-in-aid funds for emergency defense-training of war-workers are 
not federal funds subject to the restrictions of the Federal Dual-Compensation 
Statute; and 

II. That Compensation paid for intermittent, irregular employment to in- 
structors in the District of Columbia’s emergency defense-training program on a 
per diem fee basis is not “salary” within the purview of the Dual-Compensation 
Statute. 


CONCLUSION TO Part I 

Since by law the District of Columbia is in precisely the same situation as 
the States of New Mexico or Texas under the provisions of the law providing 
for disbursements of grants for emergency defense training, and since both 
the Comptroller-General and the General Counsel for the Treasury have ruled 
grant-in-aid funds beyond the purview of the Dual Compensation Statute, it is 
respectfully submitted that the Dual Compensation Statute is not applicable 
to Federal employees accepting employment as instructors of the public schools 
of the District of Columbia under the emergency defense training program 


financed by special grants for the purpose of expediting the training of essential 
war-workers. 


CONCLUSION TO Part II 


In compensating Federal employees on a part-time fee basis for irregular and 
intermittent teaching in the District of Columbia emergency defense-training 
program, the District of Columbia is in the same legal status as it was in the 
case of the employment of Mr. MacLeod, Department of Treasury employee, as a 
teacher and organist at the Nationa] Training School for Boys. It is respectfully 
submitted that the Dual Compensation Statute is inapplicable to the facts at 
hand, 

The appropriation item involved (act of July 2, 1942, 56 Stat. 578, 


Public Law 647) contains the following pertinent provisions: 


EpucaATION AND TRAINING, DEFENSE WorKERS (NATIONAL DEFENSE) 


Payments to States, and so forth (national defense): For payment to States, 
subdivisions thereof, or other public agencies operating public educational fa- 
cilities * * * for the furtherance of the education and training of defense 
workers, through certification from time to time, in accordance with regulations 
promulgated by the United States Commissioner of Education (hereinafter 
referred to as the “Commissioner”) under the supervision and direction of the 
Federal Security Administrator and approved by the President * * 

Referring to the “Conclusion to Part I” stated in the memorandum, 
supra, and to the argument made in support thereof, while it is true 
that the courts and this office have held that after Federal funds 
have been allotted to, and accepted by, a State or Territory, the 
funds become State or Territorial funds and cease to be Federal 
funds so far as concerns the application of the prohibitory dual 
compensation statutes, it does not necessarily follow that the same 
is true in respect of Federal funds allotted to the District of Colum- 
bia, even under a law (or regulation having the force and effect of 
law—see Federal Register of August 15, 1942, p. 6436, here ap- 
plicable) which defines “State” to include the District of Columbia. 
The reason is that the relationship between the United States and 
the States and Territories, and between the United States and the 
District of Columbia, is entirely different in respect of funds pro- 
vided to carry on the functions of the respective governments. That 
is to say, funds for carrying on the functions of the States and Ter- 
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ritories, including Alaska, are provided for by enactments of the 
State or Territorial legislatures and are derived from taxes imposed 
by the States and Territories and from other sources separate and 
distinct from the sources of revenue for the Federal Government 
and do not constitute Federal or Federally appropriated funds in 
any sense, whereas funds for carrying on the functions of the Gov- 
ernment of the District of Columbia, while derived in part from 
taxation by the District of Columbia Government and in part from 
direct appropriation from the general fund of the United States 
Treasury, are all provided for expenditure by the District of Colum- 
bia Government only through appropriations made by the Congress 
of the United States. Thus, it will be seen that Federal allotments 
to. the States and Territories take on the character of other State 
funds when accepted by the States and Territories, whereas allot- 
ments under any Federal appropriation to the District of Columbia 
remain Federally appropriated funds in the same manner as other 
funds provided for the use of the District of Columbia Government 
and, as such, are subject to the Federal dual compensation statutes. 
In fact, one of the decisions—15 Comp. Gen. 1077, 1080—cited in the 
memorandum forwarded with your letter in support of “Conclusion 
to Part I” that the dual compensation. statutes are not applicable to 
Federal funds allotted to the District of Columbia specifically held 
that Federal funds allotted to the District were subject to the pro- 
visions of section 1765, Revised Statutes—said statute being one of 
the dual or extra compensation statutes. 

It has been held consistently that Federal employees who serve 
as teachers under the District of Columbia Government are subject 
to the dual compensation statutes except where expressly exempted 
by law. See, generally, 21 Comp. Gen. 20, and the decisions therein 
cited. In applying that rule, this office and the District of Columbia 
Government have made no distinction between funds appropriated 
directly to the District of Columbia and funds allotted from another 
Federal appropriation for use of the District of Columbia under 
statutory authority which may define the District of Columbia as a 
“State.” Accordingly, I am unable to concur in the “Conclusion 
to Part I”, stated in the memorandum in support of an affirmative 
answer to the question presented. 

Relative to the “Conclusion to Part II”, stated in the memorandum, 
it is understood that payment to Federal full-time employees for 
teaching services under the involved allotment of funds to the Dis- 
trict of Columbia is proposed to be made in the manner stated in 
the submitted memorandum, as follows: 

Part-time employment of such technically-trained teachers on the defense- 
training program is compensated upon the basis of a specific fee for each in- 


dividual teaching session; it is purely upon a performance basis, without any 
bulk, annual or periodic basis. No compensation will be given when the teacher 
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does not attend, and whatever compensation is paid to him for any one teach- 
ing session is not connected with or dependent upon his performance of any 
other teaching duties. 

There has been cited in support of the second conclusion a deci- 
sion of a Comptroller of the Treasury dated June 17, 1916, 22 Comp. 
Dec. 678, involving the case of a full-time employee of the Treasury 
Department (MacLeod) who was employed as an instructor of music 
and organist at the National Training School for Boys and paid, not 
on a per diem basis, but at the rate of $2.50 for each attendance. 
That decision held as follows (quoting from the syllabus) : 

Payments in the nature of fees, for services separate and complete in them- 
selves, as the employment, from time to time, of a music teacher at the Na- 
tional Training School for Boys, do not constitute salary within the meaning 


of the act of May 10; 1916, prohibiting, under certain conditions, the payment 
of more than one salary to an officer or employee. 


In my decision of October 8, 1942, B-28864, 22 Comp. Gen. 312, 
a copy of which is enclosed, it was held (quoting from the syllabus) : 


The employment by one Government agency of a medical adviser on an 
annual salary basis who is also employed, whether by contract or otherwise, 
by another Government agency as a consultant on a fee basis does not consti- 
ture a violation of the restriction against the holding of more than one office 
contained in the act of July 31, 1894, as amended, (15 Comp. Gen. 828, modified), 
nor does such employment constitute a violation of the dual compensation re- 
strictions of section 1765, Revised Statutes, and the act of May 16, 1916, as 
amended. 


It is to be understood in connection with said decision that com- 
pensation paid solely on a per diem basis—involving time as a meas- 
ure of payment—constitutes “salary” within the meaning of the dual 
compensation act of May 10, 1916, 39 Stat. 120, as amended by the 
act of August 29, 1916, 39 Stat. 582, providing— 

That unless otherwise specifically authorized by law, no money appropriated 
by this or any other Act shall be available for payment to any person receiving 


more than one salary when the combined amount of said salaries exceeds the 
sum of $2,000 per annum * * *, 


See the decision of April 6, 1939, 18 Comp. Gen. 768, and the numer- 
ous decisions therein cited distinguishing the terms “salary” and 


“fee”—particularly to that part thereof reading as follows (pp. 773, 
774): 


Contrary to the apparent understanding of Judge Alexander, the accounting 
officers of the United States have consistently applied the dual compensation 
statute of 1916, supra, to compensation computed on the basis of a day, whether for 
full time_or intermittent services. In fact, the decisions hold that compensation 
computed on a time basis is “salary” whether the measure of time is the year, 
month, day, or hour. Where the compensation is computed on any other basis 
than the year, it is necessary in applying the statute to determine the per annum 
equivalent of the rate based on any other measure of time including the day. 
This rule is stated and applied in 8 Comp. Gen. 261; 17 id. 238 * * *. 


Accordingly, you are advised that payment to full-time Federal 
employees of another “salary” for teaching services under the in- 
volved allotment of funds to the District of Columbia, computed on 
the basis of a day—1/360 of the annual salary of full-time teach- 
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ers performing similar work—would contravene the dual compen- 
sation act of 1916, swpra, and would be unauthorized. 

However, there would be no legal objection to employing and pay- 
ing Federal employees fees for teaching services under the involved 
allotment of funds to the District of Columbia if such fees are fixed 
by regulation and are not computed on a per diem or other time 
basis. In the event of the adoption of such a plan a copy of any 
schedule of fees for the involved services should be filed in this office 
for use in the audit of the accounts. 


(B-25275) 


CONTRACTS—COST-PLUS—EXCESSIVE WAGE RATES PAID BY LUMP 
SUM SUBCONTRACTOR 


A provision of cost-plus-a-fixed-fee contract that wages paid by the contractor or 
a subcontractor to laborers or mechanics at rates in excess of those estab- 
lished by the Secretary of Labor shall be at the expense of the prime con- 
tractor is applicable to lump sum, as well as cost-plus, subcontracts, and 
where a lump sum subcontractor paid its employees at rates higher than the 
established rates—requiring the presumption that the subcontract price 
was computed on the basis of the higher rates—the excess wages must be at 
the expense of the prime contractor rather than the Government. 


Comptroller General Warren to the Secretary of War, October 19, 1942: 
Reference is made to contract No. W-7011-qm-2, dated December 
27, 1940, with the H. K. Ferguson Company and the Oman Construc- 
tion Company, covering the construction of a plant for the loading of 
fixed rounds, shells, boosters and fuses at Milan, Tennessee, on a cost- 
plus-a-fixed-fee basis. 
Article II of the contract provides, in part, as follows: 


1. The Contractor shall be reimbursed in the manner hereinafter described 
for such of his actual expenditures in the performance of the work as may be 
approved or ratified by the Contracting Officer and as are included in the follow- 
ing items: 

(a) All labor, material, tools, machinery, equipment, supplies, services, power, 
and fuel necessity for either temporary or permanent use for the benefit of the 
work. All articles of machinery or equipment valued at $300 or less shall be 
classed as tools and shall be charged directly to the work. Title thereto shall 
thereupon pass to the Government. 

(b) All subcontracts made in accordance with the provisions of this agree- 
ment., 


Article V, paragraph 1 (d) provides as follows: 


1. The Contractor hereby agrees that he will: 


* * * * * + 


(d) Enter into no subcontract for any portion of the work, except in the form 
prescribed by the Secretary of War, nor without the written approval of the 
Contracting Officer. Subcontracts are defined as contracts entered into by the 
Contractor with others which involve the performance, wholly or in part at 
the site of the work, of some part of the work described in Article I hereof. 


Article IX, paragraph 2, provides: 
2. Should the Contractor or any subcontractor pay to any laborer or 


mechanic a wage based upon a rate in excess of the wage rate for the classi- 
fication in which said laborer or mechanic is included as established for the 
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work by the Secretary of Labor, such increased wage shall be at the expense 
of the Contractor and shall not be reimbursed by the United States, When, 
in connection with the audit and check by the Contracting Officer of his 
authorized representative, of the Contractor’s pay rolls, prior to reimburse- 
ment as contemplated in paragraph 1 of article II hereof, it is found that one 
or more laborers and/or mechanics have been paid wages at rates in excess of 
the wage rates, established for such laborers and/or mechanics, the reim- 
bursement made to the Contractor on account of such pay rolls will not include 
such excess payments. The provisions of this section shall not apply when 
wage rates for a particular classification greater than those prescribed by the 
Secretary of Labor have been approved in writing by the Contracting Officer 
who executed this contract or his successor. 

It appears that on July 30,-1941, the prime contractor entered into 
subcontract No. 6 with the Midwest Construction and Asphalt Com- 
pany for the furnishing by the subcontractor of all the labor, in- 
cluding supervision, necessary for the building of the wood frames 
for foundations, erection of foundation forms, setting of reinforcing 
steel, pouring concrete, etc., for approximately 700 igloos for a 
lump sum price of $2,432,520. The subcontract was approved by the 
constructing quartermaster who apparently was acting as the repre- 
sentative of the contracting officer. In connection with said subcon- 
tract, the records of this office show that upon an audit of the subcon- 
tractor’s pay rolls it was found that the subcontractor paid laborers 
and mechanics employed by it on the project at wage rates in excess 
of those established by the Secretary of Labor for similar labor 
classifications. However, there is no showing that the contracting 
officer approved the payment of any increased wage rates for the 
labor classifications involved, nor does it appear that in reimburs- 
ing the prime contractor for the cost of the subcontract any steps 
were taken by your Department to withhold the difference between 
the wages which were actually paid by the subcontractor to its 
employees and the amounts that should have been paid computed at 
the wage rates prescribed by the Secretary of Labor. 

The matter was the subject of my letter of April 22, 1942, to the 
Chairman of the Special Committee Investigating the National De- 
fense Program, United States Senate, a copy of which is enclosed 
for your information. It appears therefrom that in reply to a 
request for a decision as to whether, under the terms of Article IX, 
paragraph 2, of the prime contract, supra, the increased wages paid 
by the subcontractor to its employees should be at the expense of 
the prime contractor, the Committee was advised that under the 
terms of said provision there was no obligation on the United States 
to reimburse the prime contractor for the cost of a subcontract, the 
consideration of which was based on the payment by the subcon- 
tractor of wages in excess of those established by the Secretary of 
Labor. The Committee was advised further that since the subcon- 
tract in question covered the furnishing of labor, only, it must be 
assumed—in the absence of evidence to the contrary—that the lump 
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sum price to be paid thereunder was based on a payment by the sub- 
contractor of the increased wage rates; and, therefore, that any 
increased wages paid by the subcontractor should be at the expense 
of the prime contractor as provided in Article [X, paragraph 2, of 
the prime contract. 

Subsequently, the Chief of Engineers, War Department, was re- 
quested by the Audit Division of this office to furnish an explana- 
tion as to the authority for reimbursing the prime contractor for 
the full contract price of the subcontract, in view of the apparent 
payment by the subcontractor of wage rates in excess of those pre- 
scribed by the Secretary of Labor. The Chief of Engineers replied 
by letter of August 8, 1942, as follows: 


Reference is made to your undated letter (A-AWP-ED) inclosing a copy of a 
letter dated April 22, 1942 (B-25275) from the Comptroller General to Honorable 
Harry S. Truman, Chairman of the Special Committee investigating the national 
defense program, United States Senate, and your letter of July 22, 1942, all con- 
cerning cost-plus-a-fixed-fee contract No. W-7011 qm-2 with The H. K. Ferguson 
Company and Oman Construction Company, for the construction of an ordnance 
plant at Milan, Tennessee. 

The question presented to the Comptroller General by Senator Truman is 
whether wage rates in excess of the minimum rates established by the Secretary 
of Labor for the prime contract paid by the lump sum subcontractor should be at 
the expense of the fixed-fee prime contractor under section 2, Article IX of the 
prime contract. By your undated letter you request an explanation as to the 
authority relied upon in reimbursing the prime fixed-fee contractor for the con- 
tract price of the lump sum subcontract when the lump sum subcontractor in 
fact paid wages in excess of those prescribed by the Secretary of Labor for the 
project in question. 

The authority for making reimbursement to the fixed-fee prime contractor for 
the contract price of the lump sum subcontract in question is contained in para- 
graph b, section 1, Article II of the prime contract which provides for reimbursing 
the prime fixed-fee contractor for the cost of all subcontracts made in accordance 
with the provisions of the prime contract. It is true that by the opening sentence 
of section 1, Article II, no subcontract can be the proper subject of reimbursement 
unless it is approved or ratified by the contracting officer. The subcontract in 
question was approved by the contracting officer. 

The contracting officer can approve any lump sum subcontract entered into 
by the fixed-fee prime contractor for the performance of, and for the benefit of, 
the work in the absence of a limitation upon his authority to so approve such 
lump sum subcontract contained in the provisions of the prime fixed-fee contract. 
An examination of the prime contract does not reveal any restriction upon the 
authority of the contracting officer to approve a lump sum subcontract of the kind 
in question, except that it be on a form prescribed by the Secretary of War. 

It is suggested in the letter dated April 22, 1942 (B-25275) that the wording of 
paragraph (b), section:1, Article II makes the provisions of section 2, Article [IX 
applicable to lump sum subcontracts. However, both a consideration of the 
underlying nature of lump sum contracts and an examination of the wording of 
the latter provision in the prime contract makes it clear that that provision has 
no application to lump sum subcontracts. 

The purpose of any lump sum contract or subcontract is to finally fix and limit 
in advance the cost of the work to be performed. In the making of lump sum 
contracts and subcontracts the interests of the Government are protected 
through obtaining the maximum amount of competition and thereby procuring 
the best price obtainable in the market. In the particular case mentioned in your 
letters, the lump sum subcontract was let after advertising and competitive bid- 
ding to the lowest of three bidders. The resulting price necessarily included every 
item of cost anticipated by the successful bidder, including items for contingencies, 
profit, ete. It has never been the practice, nor has it been deemed feasible or 
desirable, in Government lump sum contracting, to require bidders to itemize 
costs and other factors going to make up their bid prices. Such items and other 
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factors considered by the prospective lump sum contractors have never been segre- 
gated and it would be both impossible to obtain and impracticable to require 
such segregation. 

It is suggested in the letter of April 22, 1942 (B-25275) that one of the primary 
matters for consideration is whether the lump sum price was based on the pay- 
ment by the subcontractor of the wage rates established by the Secretary of Labor 
or on the payment of wage rates in excess thereof. In accordance with the 
usual procedure, neither this nor any other item of cost was segregated in the 
making of this particular subcontract and there is nothing in the written records 
in any connection to indicate that the bid was submitted or the contract made on 
the basis of any particular wage scale. Since the subcontract was let after 
competitive bidding, the only reasonable assumption is that the contract was 
based on the bidder’s estimate of what it would be necessary to pay in order to 
obtain the necessary labor so that the contract might be completed within the 
time required. 

In examining the specific wording of section 2, Article IX of the prime 
contract, the basic principles relative to lump sum contracts, as stated above, 
should be borne in mind. It will be noted that the first sentence of the section 
provides that wages in excess of the minimum “shall not be reimbursed”. 
{Italics supplied.] Likewise, in the second sentence, the word “reimbursement” 
is used twice to the effect that if wages in excess of the minimum are found to 
have been paid, the “reimbursements * * * -will not include such excess 
payments”. The meaning of the word “reimbursement” is well understood, being 
defined in Bouvier’s Dictionary, Baldwin’s Edition, 1934, as “to pay back” and 
in Webster’s New International Dictionary, Second Edition, , Unabridged, 1937, 
as “to make restoration or payment of an equivalent * * 

There is nothing in the prime or in the lump sum ims concerning the 
payment back or reimbursement of wages paid by the lump sum subcontractor 
as such, whether excessive or not. Inasmuch as wages and other items of the 
lump sum suUbcontractor’s cost are not segregated, it could’ not have been 
intended that any such items be paid back or reimbursed or that the Govern- 
ment be obligated to make restoration thereof to any party. The prime contract 
under the provisions of paragraph (b), section 1, Article II requires reimburse- 
ment of the prime contractor for the lump sum subcontract price, but any such 
sums thus paid are not a payment back or restoration of wages or other items 
of cost into which the lump sum subcontract price might theoretically be segre- 
gated. Thus, it seems clear that the provisions of section 2, Article IX, while 
having obvious meaning in the case of a cost-plus-a-fixed-fee subcontract where 

‘the prime contractor is entitled to reimbursement for wages and other expenses 

of the subcontractor, are altogether meaningless when applied to a lump sum 
subcontractor who seeks no reimbursement for wages and who is entitled 
to none. 

The principal purpose of the provisions of section 2, Article IX was to protect 
the Government against exorbitant expenditures for labor. In the case of 
fixed-fee prime contracts and subcontracts, where the prime contractor is 
entitled to reimbursement for actual expenditures for wages and other costs, such 
a provision as is found in section 2, Article [IX is obviously necessary to prevent 
the Government’s being burdened with increased wage rates without its consent. 
In the case of a lump sum subcontract, where the contractor is entitled only 
to receive the contract price, the terms of the contracts and the underlying 
nature of the lump sum subcontract prevent the Government's being burdened 
with any increased expenditures made by the lump sum _ subcontractor, 
whether for wages or some other item of cost. Thus, the payment by the 
subcontractor of wages in excess of the rates permitted could not operate to 
increase the cost of the project to the Government, as it would in the case of 
a fixed-fee subcontract, but would merely diminish the profits of the 
subcontractor. 

In the drafting and administration of fixed-fee contracts, section 2, Article IX 
was never considered, either by the Government or by contractors, as applicable 
to lump sum subcontracts. The Manual for the Construction Division, Office 
of the Quartermaster General, in use at the time the above-mentioned con- 
tracts were entered into, provided, in dealing with provisions concerning wage 
rates, only for minimum rates under lump sum contracts, while in dealing 

with fixed-fee contracts, maximum rates are required as well. (See sections 
2302.03 and 2302.05; 2301.06 and 2301.07). In any event, the authority for 
reimbursing fixed-fee prime contractors for the full price of lump sum sub- 
contracts, irrespective of the wage rates paid by the lump sum subcontractors, is 
found in the terms of the fixed-fee prime contract itself. 
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While Article II of the prime contract provides for reimbursing the 
prime contractor for the cost of subcontracts made with the approval 
of the contracting officer or his representative, there is found no basis 
for the statement of the Chief of Engineers, in his letter of August 8, 
supra, that the contracting officer can approve any lump sum contract 
entered into by the prime contractor in the absence of some limitation 
on the contracting officer’s authority in the provisions of the prime 
contract. The authority of the contracting officer to approve any 
subcontract is subject to the further limitation that officers of the 
Government are not authorized to modify the terms of a contract 
by a supplemental or substitute agreement if such modification is 
prejudicial to the interests of the United States. See Pacifie Hard- 
ware & Steel Company v. United States, 49 C. Cls. 327, 335; Bausch 
and Lomb Optical Company v. United States, 78 C. Cls. 584, 607, and 
19 Comp. Gen. 48. In this connection, it appears that under the pro- 
visions of the prime contract the Government acquired the right to 
have the prime contractor furnish all labor necessary for the perform- 
ance of the work covered by the subcontract for which the prime 
contractor was to be reimbursed at the wage rates established by the 
Secretary of Labor. However, as a result of the prime contractor’s 
entering into the subcontract in question, the Government became 
obligated to pay for said labor at a contract price which must be 
presumed to have included wage rates higher than those established 
by the Secretary of Labor. Hence, the instant subcontract clearly 
was prejudicial to the right acquired by the United States under the 
prime contract ; and if such subcontract were recognized as binding on 
the United States it would result in the Government’s being required 
to pay greater costs for the work without its receiving any valid 
consideration for such increased costs. Accordingly, the approval of 
the subcontract in question by the contracting officer may not be 
recognized as imposing any binding obligation on the United States 
to reimburse the prime contractor for the work performed thereunder 
at the price stated therein. 

Furthermore, it cannot be said that the terms of the prime con- 
tract itself imposed no limitation on the contracting officer’s 
authority to approve the making of any lump sum contract deemed 
necessary for the performance of the work. In this connection, it is 
to be noted that the purpose and intent of Article IX, paragraph 2, 
of the prime contract is to protect the Government from being required 
to reimburse the prime contractor for any excessive wages paid either 
by the prime contractor or the subcontractor. That such was the 
intention of said contract provision is admitted by the Chief of Engi- 
neers in his letter of August 8, supra. However, it is urged by the 
Chief of Engineers that while the terms of Article IX, paragraph 2, 

540712™—43-—_26 
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would prohibit reimbursing a prime contractor for excessive wages 
paid by a subcontractor on a cost-plus-a-fixed-fee subcontract, such 
provision is not applicable to lump sum subcontracts since the reim- 
bursement in the latter case is not for wages but represents the pay- 
ment of a contract price which includes other items in addition to 
actual wage costs. 

However, there appears no basis for restricting the limitation con- 
tained in Article [X, paragraph 2, on the Government’s liability for 

‘reimbursement of wages, to subcontracts entered into on a cost-plus-a- 
fixed-fee basis. The contract provision itself contains no such dis- 
tinction, and the interpolation of such a meaning into the language 
of the provision would tend to defeat the very purpose intended to 
be accomplished thereby. In other words, there is no question but 
that under a contract which contemplates the furnishing of labor, one 
of the factors entering into the lump sum price of a subcontractor is 
the costs of wages of laborers and mechanics and, consequently, a 
lump sum price of a subcontractor necessarily must be computed on 
and must reflect wage rates at which the subcontractor intended to 
pay its laborers and mechanics—particularly in a subcontract such 
as the instant one under which there is furnished labor, only, and 
few, if any, other items are included in the lump sum contract price. 
As was stated in my letter of April 22, 1942, to the Special Committee 
Investigating the National Defense Program, above referred to, since 
an audit of the subcontractor’s pay roll reveals that payments 
actually were made to its employees at rates in excess of those estab- 
lished by the Secretary of Labor, it must be presumed that the sub- 
contractor intended to pay the higher wage rates at the time its con- 
tract price was determined and, consequently, that the lump sum price 
contained in the subcontract included the higher wage rates. There- 
fore, the reimbursement of the prime contractor for the full amount 
of the lump sum price contained in the subcontract will result in the 
Government’s being required to bear the cost of the increased wages 
and would defeat the purpose which was intended to be accomplished 
by the terms of Article [X, paragraph 2, supra. 

Moreover, the fact that, in the administration of fixed-fee contracts, 
Article IX, paragraph 2, was never considered by the representatives 
of your Department as being applicable to lump sum subcontracts 
is immaterial, since it appears from the foregoing that in order to effect 
the purpose intended to be accomplished by such provision it must 
be considered as applicable to lump sum subcontracts. 

In view of the foregoing it must be held that any amounts paid by the 
subcontractor to its employees in excess of the wage rates established 
by the Secretary of Labor must be at the expense of the prime con- 
tractor and are not reimbursable by the Government. Accordingly, 
you are advised that unless evidence is furnished this office showing 
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that collection has been made by your Department from the prime 
contractor of the difference between the amounts paid as wages under 
the subcontracts involved and the amounts which would have been 
paid at the wage rates established by the Secretary of Labor, credit 
will be withheld on the pertinent disbursing officer’s:‘vouchers for the 
amount of the excess wages paid under the subcontract in question. 


(B-28057) 


FEES—UNITED STATES COMMISSIONERS 


Under 28 U. S. Code 597, prescribing the fees payable to United States commis- 
sioners, fees may be allowed only for proceedings in cases properly within 
the commissioners’ jurisdiction, or otherwise clearly in compliance with the 
course of action which the acts of Congress prescribe, as explained and imple- 
mented by decisions of the courts. 

Where an offender is arrested in one judicial district and removed to another 
for trial, it is to be presumed that, under the removal procedure prescribed by 
sections 1014 and 1029, Revised Statutes, he has been granted (or has unquali- 
fiedly waived) preliminary examination in the district of arrest and that no 
further proceedings, for which fees pertaining to hearings are payable under 
28 U. S. Code 597, are required before the United States commissioner in the 
district to which the offender is removed, and, therefore, such fees will not be 
allowed to a commissioner in the latter district, in the absence of a showing 
that the commissioner's court directed an examination after removal, or that 
the warrant of removal contained a direction for further examination. 7 
Comp. Dec. 578, amplified. 

Where an offender is arrested in one judicial district and removed to another for 
trial, it is to be presumed that, under the removal procedure prescribed by 
sections 1014 and 1029, Revised Statutes, preliminary examination (or un- 
qualified waiver thereof) and commitment take place in the district of 
arrest, and, therefore, a fee for final commitment may not be allowed under 
28 U. S. Code 597 to the United States commissioner in the district to which 
the offender is removed, in the absence of a showing that, in a removal case 
on complaint where no hearing is to be held, the court regards commitment 
by the commissioner as essential, or unless, in a case where a hearing was 
held, the account is supported by the same evidence required in support 
of fees pertaining to hearings. 


Comptroller General Warren to F. A. Hickernell, Esq., United States Commis- 
sioner, October 20, 1942: 

There was received June 30, 1942, your request for revision of the 
settlement by this office of your fee accounts for the quarters ending 
November 30, 1941, and February 28, 1942, in which certain items 
charged in connection with cases of accused persons, removed from 
the places of their arrest to the District of Arizona for trial, were 
disallowed in accordance with paragraph 1672 of “Instructions to 
United States Commissioners,” issued by the Department of Justice in 
1929. That paragraph was based on a decision of March 25, 1901, of 
the former Comptroller of the Treasury, and is as follows: 

1672. Section 1014 and 1029, R. S. U. S. [18 U. 8S. C. 591, 604], provide a com- 
plete mode of procedure for the commitment and removal of an offender arrested in 
a district other than that where the offense is to be tried, and the commissioner of 
the district to which the offender is removed is not entitled to fees for proceedings 


had before him, such proceedings being without authority of law. (See 7 Comp. 
[Dec.] 578.) 
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Your application, after listing the cases in question, reads as follows: 


Each of these items involve the same question, which is as follows: A com- 
plaint was filed before me as U. S. Commissioner, warrant issued and the U. S. 
Marshal returned said warrant marked “unable to locate.” Certified copies 
of complaint and warrant with non est return were forwarded by the U. S. 
Attorney for the District of Arizona to another District where a fugitive com- 
plaint had been filed. The U. 8S. District Court in another District issued removal 
order to the District of Arizona. No indictments were returned in the District 
of Arizona nor informations filed and no proceedings were pending in the U. 8. 
District Court for the District of Arizona. Consequently there was nothing 
before the U. 8. District Court in Arizona to answer. The order of removal 
directs removal to Arizona that the prisoner may be dealt with according 
to law. The statute directs removal for trial. The only complaint not disposed 
of was that pending before the U. S. Commissioner. 

The defendants in each of these cases were delivered to the United States 
Marshal for the District of Arizona to be dealt with according to law and were 
presented to the U. 8. Commissioner at Phoenix as the only court where pro- 
ceedings were pending. Action was had and claim for services rendered were 
disallowed. If this procedure had not been followed, the Marshal has no means 
of holding defendants until such time as Grand Juries could bring indictments, 
because 

(1) Sec. 44-323 of the 1939 Arizona Code provides that a commitment to any 
jail in this jurisdiction, if the offense is bailable, shall show the amount. 

(2) Description of the offense must be embodied in the commitment and 
described in a term well known to the law by its generic name and any such 
term as “felony” is not sufficient. Fertig vy. State, 1913—14 Ariz. 540, 133 Pac. 


99. 

(3) A commitment must state the time and place of the alleged criminal 
act. State v. Gardner (1920) 21 Ariz. 602, 198 Pac. 22. 

Warrants of removal do not give this information and cannot be used as a 
commitment. 

Rule No. 30 of the United States District Court for the District of Arizona 
states that all bonds in criminal cases shall be taken by the U. S. Commissioner 
unless otherwise ordered by the Court. Therefore, the defendant -on being 
removed from another District should be brought before a U. S. Commissioner 
for either final commitment or final bond. Hearing and decision is also necessary 
by Commissioner before executing either such commitment or bond. 

On January 2, 1942, complaint was filed before U. S. Commissioner at 
Phoenix, Arizona, against one James Manganello, charging violation of Sec. 398, 
Title 18, USCA. Thereafter defendant was apprehended in the State of Cali- 
fornia and on the 20th day of January 1942, the Honorable Paul J. McCormick, 
Judge, United States District Court for the Southern District of California, 
made an order to the effect that the said defendant be delivered to the United 
States Marshal for the District of Arizona. This was done. Defendant was pre- 
sented to the U. S. Commissioner at Phoenix, Arizona, and hearing was denied 
due to previous disallowance of fees in similar cases. On February 4, 1942, 
counsel for Manganello filed a petition for writ of habeas corpus, charging that 
defendant was being illegally detained by the United States Marshal without 
any warrant or commitment issued by any court of competent authority. The 
court authorized the issuance of writ of habeas corpus and on February 6, 1942, 
the defendant was brought into the court. Upon hearing, the Honorable Dave W. 
Ling ordered the defendant released from custody. 

In the District of Arizona, the practice of U. S. Commissioner has been to 
advise defendant in removal cases that the issue rested with the Court in 
another District and that the matter of identity was the prime factor to be 
established, as answer to charges must be made in the proper jurisdiction. 
Waiver of removal is almost invariably signed which admits identity only and 
has no bearing on the guilt or innocence of defendant. 

When an indictment is pending or an information has been filed, a defendant 
removed to the District for trial, of course, is arraigned thereon, bond fixed 
and/or mittimus issued by Court. On removal proceedings in such cases, a copy 
of the indictment and warrant of arrest are prima facie evidence sufficient to 
authorize removal on establishment of identity. Where the complaint upon 
which removal proceedings are instituted is that of a commissioner, evidence 
of probable guilt is required unless a waiver is filed. A waiver is evidence of 
identity only for removal purposes, and a consent to removal is not a confession 
of probable guilt nor a waiver of hearing on that issue. 
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The warrant of removal is to remove a defendant for trial. The only trial 
possible, when no indictment or information has been filed, is the trial on the 
merits of the complaint before the commissioner. Defendants cannot secure 
attendance of witnesses from outside of District where hearing is had. To deny 
defendant right of hearing in District to which removed is to deny him his 
right to produce evidence of exculpation and inflict unlawful imprisonment. 

The Order of Removal adjudges nothing affecting the merits of the case. 
Where removal is had without a hearing, on a waiver, conditions of removal are 
limited by the waiver. If waiver only waives hearing on right of removal, 
issue of probable guilt remains to be disposed of by commissioner. Removal for 
trial under the statute, where the only pending proceeding is pending before a 
U. S. Commissioner, is removal for trial of complaint before commissioner. 
Removal on Commissioner complaint is removal for trial before U. 8S. Commis- 
sioner. (295 US 396) 


Wherefore, your petitioner prays that the aforesaid decision of the General 
Accounting Office be reversed and that said fees be ailowed. 

As an example typical of the cases, your account in the matter of 
United States vy. Studebaker shows that a complaint was made before 
you on August 25, 1941, by an agent of the Federal Bureau of Inves- 
tigation, charging Studebaker with the offense of draft evasion, 54 
Stat. 894 (50 U. S. C. 311), at Phoenix, Arizona, on April 8, 1941. 
On the same day—August 25—you issued a warrant of arrest, with 
certified copy of complaint, to the United States Marshal, who 
returned it, presumably non.est inventus. Thereafter, on December 
26, Studebaker was arrested at Oakland, California, and ordered 
removed to Arizona (whether with or without a hearing does not 
appear). At Phoenix, your account states, “Arraignment had on 
instructions of U. 8. Attorney and hearing continued to January 6th 
to secure out of County witnesses. Defendant volunteered for Army 
service and case dismissed January 6th at request of U. S. Attorney.” 
In the settlement, there was disallowed your claim for a per diem on 
December 29 for “hearing and deciding on criminal charges” 29 
Stat. 184, 186 (28 U. S. C. 597) and for fees in connection with the 
subpoena of witnesses (December 30 and January 6); and, subse- 
quently, you were advised of the disallowance of fees claimed for 
issuing and entering the return of temporary commitment on 
December 29. 

The General Accounting Office does not, of course, purport to 
prescribe the rules of criminal procedure applicable before United 
States Commissioners; nevertheless, an exact audit of their accounts 
is required (Dennison v. United States (1890), 25 C. Cls. 304), in 
which audit the rule is as stated by the Court of Claims in Davies v. 
United States (1888), 23 C. Cls. 468, as follows: 


A commissioner is entitled to charge only such fees as are prescribed in the 
statute for such services as he is required or authorized by law to render. 

* * * Tf he chooses to render service which the law does not require 
of him he can not recover fees therefor, although a fee is prescribed for like 
services when rendered by a clerk. 


Upon that basis, fees cannot be allowed for proceedings in cases 


outside the commissioner’s jurisdiction, or otherwise clearly not in 
compliance with the course of action which the acts of Congress 
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prescribe, as explained and implemented by numerous decisions of 
the United States Supreme Court and the lesser judicial authorities. 
Faucett v. United States (1891), 26 C. Cls. 154; 27 Comp. Dec. 928, 
930 (1921) ; 4 Comp. Gen. 1 (1924). The decisions cited were ren- 
dered at a time when the commissioners’ accounts required the review 
and approval of the several district courts before their submission to 
the accounting officers for settlement (act of February 22, 1875, 18 
Stat. 333), and must be considered of greater consequence at the 
present time since the accounts are no longer required to be first 
approved by the district courts (act of May 29, 1928, 45 Stat. 998, 
28 U.S. C. 598). 

The items disallowed pertain to the proceedings required after the 
accused had been removed from the district where he was found; 
but the determination thereof depends, in part, upon the prior pro- 
ceedings required under the statute at the place of the arrest. The 
original statute governing the arrest and detention of those suspected 
of Federal crimes, and their removal when necessary, was section 33 
of the Judiciary Act of September 24, 1789, 1 Stat. 91, which, with 
only slight variation, became section 1014 of the Revised Statutes 
and is now 18 U.S. C. 591. Aside—for the moment—from the effect 
of any waiver by the accused of a hearing on the question of probable 
cause, it appears to be your view that the statute contemplates the 
hearing to be held after the removal has been completed, instead of 
before, or that, in other words (as you have advised persons arrested 
in your own district and brought before you for a removal order), 
“the issue rests” with the court to which removed and, the de- 
fendant’s identity being established, “answer to charges must be 
made in the proper jurisdiction.” Upon that subject and upon re- 
movals generally, the leading authority is the decision of the Supreme 
Court in Tinsley v. Treat (1907) 205 U. S. 20, wherein the defendant 
admitted his identity, but resisted his removal because he had not 
been allowed, in a hearing prior to the removal order, to establish 
that there was no probable cause to hold him for trial. In the 
opinion of Mr. Chief Justice Fuller in that case it is said, in part 
(pp. 28-80) : 

Section 1014 of the Revised Statutes reads as follows: 

“For any crime or offense against the United States, the offender may, by 
any justice or judge of the United States, or by any commissioner of a circuit 
court to take bail, or by any chancellor, judge of a supreme or superior court, 
chief or first judge of common pleas, mayor of a city, justice of the peace, or 
other magistrate, of any State where he may be found, and agreeably to the 
usual mode of process against offenders in such State, and at the expense of 
the United States, be arrested and imprisoned, or bailed, as the case may be, 
for trial before such court of the United States as by law has cognizance 
of the offense. Copies of the process shall be returned as speedily as may be 
into the clerk’s office of such court, together with the recognizances of the 
witnesses for their appearance to testify in the case. And where any offender 


or witness is committed in any district other than that where the offense is to 
be tried, it shall be the duty of the judge of the district where such offender or 
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witness is imprisoned, seasonably to issue, and of the marshal to execute, a 
warrant for his removal to the district where the trial is to be had.” 

Obviously the first part of this section provides for the arrest of any offender 
against the United States wherever found and without reference to whether 
he has been indicted, but when he has been indicted in a district in another 
State than the district of arrest, then, after the offender has been committed, 
it becomes the duty of the District Judge, on inquiry, to issue a warrant of 
removal. And it has been repeatedly held that in such cases the judge exer- 
cises something more than a mere ministerial function, involving no judicial 
discretion. He must look into the indictment to ascertain whether an offense 
against the United States is charged, find whether there was probable cause, 
and determine whether the court to which the accused is sought to be removed 
has jurisdiction of the same. “The liberty of the citizen, and his general right 
to be tried in a tribunal or forum of his domicile, imposes upon the judge the 
duty of considering and passing upon those questions.” Mr. Justice Jackson, 
then Circuit Judge, Greene’s Case, 52 Fed. Rep. 104. In the language of Mr. 
Justice Brewer, delivering the opinion in Beavers v. Henkel, 194 U. 8S. 73, 83: 

“It may be conceded that no such removal should be summarily and arbitrar- 
ily made. There are risks and burdens attending it which ought not to be 
needlessly cast upon any individual. These may not be serious in a removal 
from New York to Brooklyn, but might be if the removal was from San Fran- 
cisco to New York. And statutory provisions must be interpreted in the light 
of all that may be done under them. We must never forget that in all con- 
troversies, civil or criminal, between the Government and an individual the 
latter is entitled to reasonable protection. Such seems to have been the pur- 
pose of Congress in enacting section 1014, Rev. Stat., which requires that the 
order of removal be issued by the judge of the district in which the defendant 
is arrested. In other words, the removal is made a judicial, rather than a 
mere ministerial, act.” 


According to Judge Learned Hand, in United States v. Pulver 
(C. C. A. 2, 1931) 54 F. (2d) 261, the effect of Tinsley v. Treat is to 
hold that the defendant in the removal proceeding is entitled to his 
day in court, within the district where he was found, and to a deci- 
sion as to probable cause based on the evidence he might present. A 
later Supreme Court decision (United States ex rel. Kassin v. Mulli- 
gan (1935) 295 U. S. 396) reaffirms the rule. To the same effect are 
inany of the older cases, which approve and adopt the views express- 
ed by Mr. Justice Miller of the Supreme Court, appearing sub nom., 
In re Bailey (1869) Fed. Case No. 730. There, removal of an accused 
was sought to answer to a commissioner’s complaint, and it was said: 


* * * Nor would any well-informed lawyer hesitate to hold that the act 
of congress in question was not intended to authorize imprisonment without 
such preliminary examination by the committing magistrate as should satisfy 
him that there was enought evidence of the prisoner’s guilt to justify a refer- 
ence of the case to the grand jury of the proper district. 

Where, then is the preliminary examination to be had? 

The most careless reading of the provisions of the act can leave no doubt 
on that subject. 

For any crime against the United States, the offender may be imprisoned, 
or held to bail, after, as I have shown, an examination by the proper officer 
of the state or district where he may be found. 

If this language left any doubt on the subject, it would be removed by a 
subsequent provision in the same section, that, if the commitment takes place 
in a district other than that in which the offense is to be tried, the judge of 
the district where the delinquent is imprisoned shall make the necessary 
order for his removal to the proper district for trial. This so clearly contem- 
plates an examination and imprisonment in the district where the offender is 
found, without regard to that in which the offense was committed, that com- 
ment could not make it plainer. 
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More recently, the Third Circuit Court of Appeals summarized the 
rule, stating, in United States v. Mathues (1927), 19 F. (2d) 22: 


One accused of crime by indictment in a distant district, though liable to 
trial wherever indicted, cannot be arbitrarily and summarily removed from the 
district of his residence, but is entitled to a preliminary hearing. Such pre- 
liminary hearing is not a preliminary trial. It is had before a committing 
magistrate, who may be a judge, commissioner, mayor of a city, or justice of 
the peace, and it is only such as will bring out the probable cause of the 
charge and make certain the identity of the defendant. These are the two 
things that must be established before the accused can be lawfully removed. 
In such a hearing the function of the magistrate is not ministerial but is ju- 
dicial in the limited sense indicated. He must pass on the question of identity 
—an issue purely of fact—and also on that of probable cause. The indictment 
is itself evidence that there was probable cause for finding it. Of this, how- 
ever, the indictment is not conclusive. Tinsley v. Treat, 205 U. 8. 20, 32, 27 S. 
Ct. 480, 51 L. Ed. 689; its evidential effect is only prima facie. Hence the ac- 
cused may attack it as not charging a crime and therefore as not showing 
probable cause. 


In the Ninth Circuit—including Arizona—the same rules have 
been announced. See Unverzagt vy. Benn (C. C. A. 9, 1925) 5 F. (2) 
492, certiorari denied; Smith v. United States (C. C. A. 9, 1937) 
92 F. (2d) 460. In the former case, former Judge Ross, dissenting, 
went so far as to suggest that a hearing is “essential and jurisdic- 
tional” before removal is proper—which, if true, would seem to 
render ineffective a waiver of hearing or removal. Compare, also, 
Mr. Justice Brandeis’ dissenting opinion in United States ew rel. 
Hughes v. Gault (1926) 271 U. S. 142, 152, expressing the view that 
when a commissioner refuses to hear the defendant’s evidence bear- 
ing upon the question of probable cause, the defendant is deprived of 
his liberty without due process of law in violation of the Fifth 
Amendment, because it is a denial of a fair hearing. The rule was 
summarized in a letter dated March 29, 1937, from the Attorney 
General to the Speaker of the House of Representatives (House Re- 
port No. 1543, 75th Congress), which recommended a change in the 
code as to appeals from writs of habeas corpus in removal cases. 
The Attorney General said: 

Under existing law (sec. 1014 R. 8.; U. S. C., title 18, sec. 591) a person 
charged with an offense in one judicial district and arrested in another dis- 
trict may not as a matter of course be removed to the district in which the 
charge originated. A removal proceeding must be instituted for that purpose 
before a United States Commission[er] or other committing magistrate. A 
hearing is then granted to the accused on the question as to whether he 


should be taken to. the district in which the complaint was filed or indictment 
found, as the case may be. * * * 


Upon the representations so made, and after examining into the re- 
moval process, the Congress passed the particular bill recommended. 
Act of June 29, 1938, 52 Stat. 1232 (28 U.S. C. 463). 

The cases referred to seem to remove any room for doubt that, 
before directing a removal for the purpose of answering to an in- 
dictment, presentment, or information, and particularly in the case 
of a mere complaint, the commissioner and the judge in the district 
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of the arrest must first be satisfied that (1) an offense against the 
United States is charged, (2) the defendant is the person accused, 
(3) the court to which removal is sought has jurisdiction to try the 
case, and (4) there is probable cause to believe the defendant com- 
mitted the offense with which he is charged. See for further author- 
ities, Ka parte United States (1932), 287 U. S. 241, 250; Fetters v. 
United States (1931), 283 U. S. 638; Morse v. United States (1925), 
267 U. S. 80, 83; Harlan v. McGourin (1910), 218 U. S. 442, 446; 
Benson v. Henkel (1905), 198 U. S. 1; Weinberg v. United States 
(C. C. A. 2, 1942), 126 F. (2d) 1004, 1007; United States v. Ham- 
mond (C. C. A. 5, 1938), 98 F. (2d) 187; Trawezynski v. United 
States (C. C. A. 7, 1987), 89 F. (2d) 922; United States v. Lauben- 
heimer (C. C. A. 7, 1934), 71 F. (2d) 814; United States ew rel. 
Brody v. Hecht (C. C. A. 2, 1926), 11 F. (2d) 128, 132; United 
States v. Moore (D. C., Ky., 1941), 40 F. Supp. 543; United States 
v. Andrade (D. C., Tex., 1926), 10 F. (2d) 572; United States v. 
Morse (D.C., Conn., 1923), 287 F. 906, 915; United States v. Yar- 
borough (D. C., Va., 1903), 122 F. 293; United States v. Greene 
(D. C., N. Y., 1900), 100 F. 941; Zn re Wood (D. C., Ore., 1899), 
95 F. 288; United States v. Karlin (D. C., Ore., 1898), 85 F. 963; 
United States v. Dana (D. C., N. Y., 1895), 68 F. 886; Jn ve Burk- 
hardt (D. C., Wis., 1887), 33 F. 25; United States v. Shepard (D. C., 
Mich., 1870), Fed. Case No. 16,273; Passett v. Chase (Fla., 1926), 107 
So. 689, 691. 

Your accounts in the present matter list numerous removal cases 
coming before you, where the defendants are ordered sent to other 
jurisdictions for trial, and the usual per diem for “hearing and de- 
ciding on criminal charges” has been claimed and paid in each such 
case. Your application for review, quoted above, appears to indi- 
cate that, in such cases, instead of advising defendants, pursuant 
to section 44-802, Arizona Code of 1939, of their definite right then 
and there to the hearing which the law insists upon, as shown above, 
and without first satisfying yourself that probable cause exists to 
bring them to trial, you have informed them that “answer to charges 
must be made in the proper jurisdiction” and, apparently, you have 
had certain waiver forms signed. Especially where the defendants 
are unable to employ counsel, that proceeding would seem to amount, 
in practical effect, to a denial of the right to a hearing before re- 
moval; and unless the commissioner does grant a hearing or unless 
the accused, upon full and correct advice, announces that he waives 
his right thereto, it seems manifest that the commissioner’s per diem 
fee allowed by law for “hearing and deciding” cannot continue to be 
paid. 

It is evident the right of any commissioner to a per diem fee in 
the district to which the accused is removed may depend somewhat 
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upon the pre-existing circumstances. Where a hearing upon the 
essential questions, including probable cause, actually was held be- 
fore the commissioner or judge at the point of removal, the law (18 
U. S. C. 591, supra) directs that the removal shall be “for trial”; 
and after that formal and judicial determination has been made by 
both the commissioner and the district judge of a United States 
court, no question remains in either district for any commissioner to 
hear and decide, except perhaps the fixing of bail, for which no per 
diem can be paid (28 U. S. C. 597). See 22 C. J. S. 507, stating: 


In the absence of a statute, the functions of the examining magistrate and 
his jurisdiction over accused terminate when he commits or remands him, or 
when he takes his recognizance or admits him to bail, and he has no authority 
to grant a rehearing or new examination. If injustice has been done, com- 
plete relief can be obtained by a writ of habeas corpus from the proper court. 
An order of committal for trial at once confers jurisdiction of accused on the 
trial court, and he can be discharged or released on bail only by a court having 
power to entertain a writ of habeas corpus. 

To the same effect is the decision appearing in 3 Comp. Dec. 209 
(1896), where there are cited State v. Russell, 24 Tex. 505; Steel v. 
Williams, 13 Ind. 73; State v. Young, 56 Me. 219; and State v. Ran- 
dolph, 26 Mo. 213. Compare, also, United States v. Senft (D. C., 
N. Y., 1921), 272 F. 134; Beavers v. Henkel (1904), 194 U.S. 73, 84. 

The view is untenable that, “Removal on Commissioner complaint 
is removal for trial before U. S. Commissioner.” The decision in the 
case of Kassin (295 U. S. 396, supra) does not so hold, but rather 
suggests the opposite, since it specifies that in case of removal to 
answer a complaint, no indictment having been found, evidence must 
be taken, before removal, in support of the complaint. Aside from 
certain statutory exceptions to the general rule (such as cases of petty 
offenses in Federal reservations—act of October 9, 1940, 54 Stat. 1058, 
18 U.S. C. 576), there is no “trial” of any kind before a United States 
Commissioner, his function being to determine whether cause exists 
to hold an accused for trial before a court of the United States, which 
is the forum having jurisdiction to try cases involving Federal crimes. 
See section 340 of the Criminal Code, 35 Stat. 1153, 18 U. S. C. 546; 
United States v. Berry (D.C., Colo., 1880), 4 F. 779, approved in @ol- 
lins v. Miller (1920) , 252 U. S. 364, 369; and cf. United States v. Schu- 
mann (C. Ct., 1866), Fed. Case. No. 16235; United States v. Allred 
(1895), 155 U. S. 591, 594; United States v. Barber (1891), 140 U. S. 
177, 179; United States v. Levy (1925), 268 U. S. 390; United States v. 
Adelman (C. C. A. 2, 1989), 107 F. (2d) 497. As a matter of fact, 
there are at least two cases where removal was denied when it appeared 
that the trial was to be before a police court of the District of Colum- 
bia, which had no jurisdiction to “try” Federal offenses. Jn re Dana 
(D. C., N. Y., 1873), Fed. Case No. 3554; Jn re Cross (D. C., Md., 
1884), 20 F. 824 (where the case was disposed of by revising the 
removal order to require Cross’ appearance before the Supreme Court 
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of the District of Columbia, notwithstanding there was then no charge 
in that court for the accused to answer). 

Likewise untenable is the suggestion that the removal in complaint 
cases must be to the commissioner because no case is yet pending in 
the district court. No prior record of any kind is essential to au- 
thorize a court to receive custody of an accused upon removal. In the 
celebrated case of Aaron Burr, in 1807, Chief Justice Marshall, at the 
circuit, ordered Burr’s removal to the district of Ohio, pursuant to 
section 33 of the Judiciary Act, supra, for trial on a charge of treason, 
when there had been no indictment therefor and no court or com- 
missioner proceedings of any kind had taken place in Ohio. 25 Fed. 
Cases 201,207. See, also, Price v. McCarty (C. C. A. 2, 1898), 89 F. 84. 
If the record of the commissioner who drew the first complaint in the 
district of the crime be needed by the trial court, the judge has ample 
authority to require its production, since, whatever may be the rule for 
other purposes, in connection with the management of his criminal 
docket and cases, the commissioner functions as an “adjunct” of the 
court which appointed him, and the judge may summarily take con- 
trol of the record and proceedings at any time. (rin v. Shine (1902), 
187 U. S. 181, 187; Go-Bart Importing Co. v. United States (1931) , 282 
U. S. 344, 354; United States v. Berry (D. C., Colo. 1880), 4 F. 779; 
United States v. Maresca (D. C., N. Y., 1920), 266 F. 713, 717, 723; 
United States v. Casino (D. C., N. Y., 1923), 286 F. 976. At any rate 
the law—if complied with—amply provides for the situation by re- 
quiring reference of the removal orders to the court which is to try the 
case, namely, the district court. See the second sentence of section 
1014 of the Revised Statutes, swpra. and section 1029, infra, which 
have been supplemented, for your district, by paragraph 29 of the 
Rules of Practice, United States District Court for the District of 
Arizona (1938), reading: 

* * * In every case where the defendant has had a hearing before a 
United States commissioner or other committing magistrate the United States 
Attorney shall cause the transcript of the record of the proceedings had in such 
case to be returned and filed with the original indictment or information. 

No authority is suggested for failing to follow this mandate in removal 
cases; and it is noted the recommended form for warrant of removal 
incorporates by reference a copy of the commissioner’s commitment 
and recites, further, that “an examination of the matter” has been made 
by the judge. See Price v. McCarty, supra, 89 F. at p. 87; Holtzoff 
& Cozier, “Federal Procedural Forms” (1940), p. 507; Hughes on 
Federal Procedure (1913), p. 34. Compare in this connection United 
States v. Van Duzee (1891) 140 U.S. 169; 170; United States v. Barber 
(1891), 140 U. S. 177, 179; United States v. King (1893), 147 U. S. 
676, 682. (Your supposition that a case remains pending in your 
office, after the return of the original warrant non est, does not, it is 
noted, coincide with the view taken by your former associate, Com- 





382 DECISIONS OF THE COMPTROLLER GENERAL 


missioner Moreno of Prescott, who, in an identical situation where a 
“fugitive complaint” was expected to be filed in California, alleged 
that the case was “closed so far as my office is concerned.”) 

The other statute directly controlling removal proceedings is sec- 
tion 1029 of the Revised Statutes, now 18 U. S. C. 604, which reads: 

604. Same; for removal of prisoner. Only one writ or warrant is necessary 
to remove a prisoner from one district to another. One copy thereof may be 
delivered to the sheriff or jailer from whose custody the prisoner is taken, and 
another to the sheriff or jailer to whose custody he is committed, and the original 
writ, with the marshal’s return thereon, shall be returned to the clerk of the 
district to which he is removed. [Italics supplied.] 

As explained in Puleston v. United States (C. Ct., Fla., 1898), 85 
F. 570, 573, affirmed (C. C. A. 5, 1901), 106 F. 294: 

These sections of the Revised Statutes [1014 and 1029, supra] expressly 
confer, on the marshal of the district where the arrest was effected, authority, 
and make it his duty to execute a warrant of removal when signed by the judge. 
He must either turn over the prisoner to the marshal of the other district, or 
commit the prisoner to jail there, Either would be a commitment into 
custody. * * © 
That statute directs the order of removal to be “returned to the clerk” 
where the prisoner is taken—not to the commissioner; the basic law 
(section 1014) directs the judge of the district of the arrest to commit 
the accused “for trial”—not “for preliminary examination”; the de- 
cisions of the courts establish that the preliminary examination is a 
right of the accused, to be accorded before the removal takes place, 
and that after such examination (or unqualified waiver thereof), and 
after commitment and removal for trial, there is neither purpose, 
necessity, nor authority for a commissioner to re-examine the proceed- 
ings. Accordingly, to that extent, the decision in 7 Comp. Dec. 578 is 
correct and is sustained, and no fees can be allowed for examinations 
(or, concomitantly, fees in connection with the subpoena of witnesses 
for the examination) in such circumstances. 

Where the defendant can give bail, his bond, of course, may be taken 
within the district of the arrest, for his appearance at the court where 
he is to be tried, and no removal order is necessary. Stallings v. 
Splain (1920), 253 U.S. 339. Likewise, where the proper disposition 
is to discharge the defendant, upon grounds such as that in the case 
of Studebaker, who agreed to enlist, no basis suggests itself why such 
discharge could not have taken place immediately after his prelim- 
inary examination at the point where he was arrested. As was said by 
Mr. Justice Holmes in United States ex rel. Hughes v. Gault (1926), 
271 U. S. 142, 150: 

* * * The hardship of removal, however, has grown with the growth of the 
United States, and there is a natural desire to prevent it when possible, if a 
preliminary sifting will show that there is no probable cause for the 
Gar. * *.° 
There are numerous precedents for the discharge of the accused at 
that stage, either for defect in the proceedings or for lack of probable 
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cause shown. United States vy. Moore (D.C., Ky., 1941), 40 F. Supp. 
543; United States v. Cunningham (D. C., Ga., 1941), 40 F. Supp. 399; 
United States v. Newcomer (D. C., Ohio, 1864), Fed. Case No. 15869; 
United States v. Hughes (D. C., S. C., 1895), 70 F. 972; United States 
v. Diwon (D. C., Calif., 1890), 44 F. 401; United States v. Karlin, 
supra; and other cases above-cited. 

As stated above, what has been said herein is limited to cases where 
a hearing on the question of probable cause either was held in the 
district of arrest or was unqualifiedly waived by the accused. Your 
application for review suggests an intermediate course as expedient 
and proper—evidently contemplating (1) a hearing in the district of 
the arrest upon the question of identity (and, presumably, upon any 
jurisdictional questions appearing), (2) waiver of the right to a 
further hearing until after the removal and (3) hearing on the ques- 
tion of probable cause before the commissioner in the district to which 
removed and final commitment for trial, release on bail, or discharge 
at that point. No specific authority has been found either for or 
against that exact procedure. On the one hand, it has been said that 
an accused may waive any part of the preliminary examination 
(22 C. J. S. 488) ; and he may waive his right to immediate examina- 
tion by consenting to confinement for the time being (Zz parte Greg- 
ory (Cal. App., 1927), 260 P. 320). The proposal might, also, be 
likened to cases of continuance for further examination, which, within 
certain limits, is allowed (Jn ve Bates (D. C., S. C., 1858), Fed. Case 
No. 1099a; Ea parte Moan (Cal., 1884), 3 P. 644; 3 Comp. Gen. 765; 
9 id. 296). On the other hand, the statutes, as shown, primarily con- 
template an examination before removal; the Ninth Circuit Court of 
Appeals has stated broadly, “* * * Of course, there could be no 
removal without a hearing as a matter of law * * *” (Unverzagt 
v. Benn, supra, 5 F. (2d) 492); and there cannot be overlooked the 
court’s reply, in a very similar matter (United States v. Yarborough, 
supra, 122 F. 298), where the marshal, having a bench warrant issued 
in another district, requested of his own court a combined warrant 
and removal order, to save the trouble and expense of examination and 
commitment at the place of arrest. The court said (p. 295) : 

The course suggested by the marshal is expeditious amd economical, but I 
have no hesitation in declining to issue a warrant for removal in advance of 
the commitment of the accused. Aside from the fact that the great weight 
of authority is against such a course, there are many reasons for holding it an 
unwarranted practice. None of these need be now mentioned, other than the 
fact that section 1014, Rev. St., does not authorize a warrant for removal ex- 
cept where an offender (or witness) has been committed in a district other 
than that where the offense is to be tried. 

Judge Avis, in Parker v. McDermitt (D. C., N. Y., 1938), 28 F. Supp. 
207, has said that the Yarborough case correctly states the practice. 

So far as the expense is concerned (“* * * expense is of second- 

ary importance where the liberty of the citizen is involved”, Jn re 
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Beshears (D. C., Iowa, 1897), 79 F. 70, 74), the proposal might save 
certain costs of witnesses, but it would increase the per diems paid 
to commissioners and, in cases where the accused would otherwise 
give bail in the first court to appear before the second, would add 
the cost of transporting the accused. In any event, the matter should 
be presented to the appropriate court, and not to this office, for con- 
sideration and approval. If, in any case, the court directs an exam- 
ination by the commissioner after the removal, the usual fees in con- 
nection with a hearing may, of course, be allowed and paid. Also, 
if the warrant of removal contains a direction for further examina- 
tion, and the account so states, the claim for fees therefor may be 
allowed and paid. As to the items pertaining to hearings heretofore 
disallowed in your accounts, said accounts do not show that the re- 
movals specifically were for examination instead of for trial, or that 
no examination on the question of probable cause had been permitted 
prior to the removals. Accordingly, the disallowance thereof must 
be, and is sustained—without prejudice, however, to revision and al- 
lowance upon the submission by you of any appropriate certification 
or proof along the lines just mentioned. 

The remaining items pertain to fees in connection with transcripts 
of proceedings for the use of the court and for either temporary or 
final commitments issued by you to hold the defendants in jail pend- 
ing further examination or to await indictment. The transcript 
fees claimed (in the cases of Therrien and Moore) are allowable, in 
your district, if the defendants were held to court by you (Rule 29 
of the District Court for Arizona; A-87798, August 16, 1937), but 
not if they were held to court by virtue of the removal order. 
Those items, therefore, must depend upon the same proof as required 
above for the per diem in those cases. Also, the fees for temporary 
commitment, and entering its return, in the case of Studebaker, must 
depend upon the same proof; i. e., whether the warrant of removal 
was for further examination, or whether a full examination was held 
previously and the removal was for trial. 

The same showing in the cases of Therrien and Moore would author- 
ize the fees for issuing and entering return of final commitments. But 
if each removal was after a proper hearing and was, as the statute pro- 
vides, a commitment for trial, the purpose or need for any further 
commitment is not understood. The law of Arizona (section 47-203, 
Code of 1939) commands the sheriff to “receive and keep in the county 
jail any prisoner committed thereto by process or order issued under 
the authority of the United States, * * *.” The law of the United 
States (section 1029, Revised Statutes, supra) directs one copy of the 
warrant of removal to be delivered “to the sheriff or jailer to whose 
custody he is committed * * *.” In the Puleston case, supra, 85 
F. 570, the marshal of the Florida district took the accused under order 
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of removal to Mongomery, Alabama, and there committed him to the 
local jail, which the court approved, with the subsequent affirmance 
of the Fifth Circuit. In other cases, however, local commitment has 
been approved after the warrant of removal has brought the accused 
to the district of the trial. State v. Hill (C. C. A. 6, 1894), 60 F. 1005, 
24 L. R. A. 170 (where the commissioner committed a defendant under 
indictment) ; Benson v. Palmer (1908), 31 App. D. C. 561,17 L. R. A. 
(NS) 1247 (stating, as dictwm only, that a warrant should issue after 
removal). The local law governs the matter (United States v. Ewing 
(1891) , 140 U. S. 142) unless the Federal statutes prescribe the specific 
rule on the subject (United States v. Sauer (D. C., Tex., 1896), 73 F. 
671, 676). The specific direction contained in the above section of the 
Revised Statutes would seem to cover the matter completely. But even 

if the Arizona rules cited by you apply, the removal order incorporates 
the previous commitment, which, of course, should describe the offense 
and give the time and place, and doubtless could show, as well, the 
amount of the bail required, if the United States Attorney petitioning 
for the order so requests. 

Accordingly, since the practice with respect to final commitments 
does not appear to be entirely uniform and the application of the local 
law, at best, is doubtful, the disallowance of the fees claimed in the 
present matter must stand unless and until proper evidence is sub- 
mitted that the court of your district regards commitment by the 
commissioner as essential in removal cases on complaint where no hear- 
ing is to be held, or until it be shown, along the lines above suggested, 

- that the hearing in each case properly was held. 

From the report given in your application for review of the release 
upon habeas corpus of James Manganello, there is no indication of any 
court ruling on the above subjects, since the facts are not stated in 
detail and no opinion of the court appears to have been published. 
While it is stated that a commissioner’s “hearing was denied due to 
previous disallowance of fees in similar cases”, it is added that the 
petition for the writ alleged his detention was “without any warrant 
or commitment issued by any court of competent authority.” If the 
release was granted for lack of a hearing, it is not shown whether the 
court was apprised of the extent of the hearing which, as Mr. Justice 
Holmes said, is “supposed”, according to section 1014, to have taken 
place at the time of the arrest (Hughes case, supra, 271 U. S. 142, 150). 
But if the release was required, as alleged, for lack of a court commit- 
ment, it is not clear how any action you could have taken would have 
corrected the matter since, as the Suppreme Court noted in 7'odd v. 
United States (1895), 158 U. S. 278, 283, a commissioner’s examination 
is not a proceeding “in any court of the United States.” 

An equally serious aspect of the Manganello case is the indication 

-that your manner of proceeding upon certain cases before you may be 
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guided by your pecuniary return therefrom in fees— a situation often 
heretofore discountenanced. See 9 Comp. Gen. 296, citing T’wmey v. 
Ohio, 273 U.S. 510. 


(B-29305) 


ELECTRICITY—PAYMENT FOR SERVICES ON ESTIMATED BASIS PEND- 
ING SUBSEQUENT METER READINGS 


While, ordinarily, payment in an estimated amount for services rendered the 
United States is unauthorized where the amount of the actual services can 
be definitely determined, this office will not object, during the continuance of 
the present emergency, to a procedure, designed to conserve rubber tires 
and gasoline, whereby bills for electricity will be submitted for two suc- 
cessive months on an estimated basis and adjusted during the third month 
on actual meter readings, provided it be administratively determined that 
the amounts claimed for estimated services reasonably represent the value * 
of services actually rendered and citation be furnished on the third pay- 
ment voucher to the two preceding vouchers. 


Comptroller General Warren to C. E. Frye, Department of Agriculture, October 
20, 1942: 


I have your letter of September 29, 1942, as follows: 


Enclosed is Bureau Voucher No. 2684, in favor of the Consolidated Gas 
Electric Light and Power Company of Baltimore, covering electric services fur- 
nished the Soil Conservation Service at Glenn Dale, Maryland, during the 
period July 30 to August 28, 1942. 

It will be noted in the statement attached to the company’s bill that the 
amount charged ($8.51 net) represents an estimate based on past use of serv- 
ice. In accordance with the company’s present method of procedure, bills 
for electricity would be submitted for each of two successive months and actual 
meter readings taken each third month, thus the estimated use in the two 
previous months would be automatically adjusted when the billing is submitted 
covering the actual reading taken each third month. It is stated that this 
procedure is being followed as part of the company’s response to the Govern- 
ment’s program of conserving rubber tires and gasoline for vital war needs 
and our cooperation has been requested in this regard. 

Contract No. A-sc—481 stipulates in part that “bills shall be rendered monthly 
and the Government shall not be required to make payment in advance for 
services rendered.” Notwithstanding the effect this procedure would have 
upon the schedule of rates applicable under the pertinent contract, the ques- 
tion also arises as to the acceptance of billings based on estimated meter read- 
ings which may result in the Government’s making advanced payments for 
services not actually rendered contrary to the provisions of law (Section 3648 
of the Revised Statutes, Title 31, Section 529, U. S. Code). 

Since it appears that the Consolidated Gas Electric Light and Power Com- 
pany of Baltimore intends to continue to furnish future billings on the basis 
herein mentioned, your decision is requested regarding the acceptance of this 
billing. 


Ordinarily, payments in an estimated amount for services ren- 
dered would not be authorized where the amount of the actual services 
can be definitely determined, inasmuch as such payments might pos- 
sibly be in excess of the value of the services actually rendered and 
thus contravene section 3648, Revised Statutes. However, in view 
of the fact that the present method of billing was adopted by the 
Consolidated Gas Electric Light and Power Company of Baltimore— 
apparently with the approval of the Public Service Commission of 
Maryland—due to the present emergency and in accordance with the - 
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Government’s program of conserving rubber tires and gasoline, and 
since such procedure would not appear in the final analysis to affect 
the rates under the pertinent contract, this office will not be required 
to object, during the continuance of the present emergency, to the 
payment of bills submitted in accordance therewith provided appro- 
priate administrative action be taken to determine that the amounts 
claimed for estimated services reasonably represent the value of 
the services actually rendered. Also, for auditing purposes the 
voucher on which payment is made for services rendered during the 
third month when actual meter readings are to be submitted, should 
contain citations to the pertinent vouchers covering payments made 
upon an estimated basis for any periods subsequent to the last pre- 
ceding meter reading. 

Accordingly, if there be attached to the voucher an administrative 
certification that the amount claimed reasonably represents the value 
of the services rendered during the period involved, payment on the 
voucher, which is returned herewith, is authorized, if otherwise 
correct, 


(B-28733) 


TELEGRAMS—MULTIPLE-ADDRESS MESSAGES—EVIDENCE REQUIRE- 
MENTS FOR PAYMENT 


Bills for telegram transmission services should be supported by evidence (1) that 
the official message required to be sent was the message actually transmitted, 
(2) that the message was in fact transmitted, and (8) that the class of serv- 
ice rendered and charged for was that requested by the sender, and a self- 
serving statement by a telegraph company official that the services were 
performed as requested cannot be accepted in lieu of the required data. 

Where transmission of a multiple-address telegram is from the originally filed 
copy of the message, the voucher covering payment for the transmission 
services must be supported by such original and the list of addresses with 
appropriate data placed thereon at the time of transmission, but where 
transmission is from copies of such original, the copies, containing the neces- 
sary data for a proper audit, are required to be filed with the voucher. 


Acting Comptroller General Elliott to the Secretary of the Navy, October 24, 
1942: 


I have your letter of September 4, 1942, as follows: 


The Bureau of Supplies and Accounts states that under present practice with 
respect to multiple-address telegrams filed with a commercial telegraph company, 
it is required that all bills be supported by the originals of such messages, which 
indicate thereon evidence, not only of filing, but also of transmission ; that, except 
in cases where multiple-address telegrams are filed with a branch office of a com- 
mercial telegraph company and the message and list of addressees are trans- 
mitted by wire to the main office, it is necessary that the original message trans- 
mitted be furnished in support of each charge. This practice is in conformity 
with a decision of the Comptroller General A-71677 of August 12, 1937 in the case 
of Western Union Telegraph Company and Article 2136-42 (c) of Bureau of 
Supplies and Accounts manual. 

An inquiry has been made by the Western Union Telegraph Company, San 
Francisco, California, whether in the cases of multiple-address messages now 
requiring individual copies for each address to support a voucher, it would be 
satisfactory to submit one or two copies of the text of the message with a list 
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attached thereto indicating the addressees to whom the message was sent, and an 
endorsement by the telegraph company on the whole certifying that the text of 
the message was properly transmitted to the list of the addressees shown. 

In view of the present war conditions, the increase in the use of such multiple- 
address messages, and the necessity of reducing paper work to an absolute 
minimum, a decision is requested as to whether the procedure set forth in the 
inquiry referred to in the second paragraph above will be acceptable to the 
General Accounting Office. 


In the decision of August 12, 1937, A-71677, referred to in your 
submission, it was said: 


It appears that the amount in question, namely, $100.99, comprises charges 
made for various so-called “book messages.” An examination of the entire 
voucher discloses two distinct classes of book messages. One class consists 
of the original-filed message bearing distinct characteristics evidencing trans- 
mission of the message. These characteristics consist chiefly of identifying num- 
bers opposite each of the addresses to which the telegrams were directed to be 
sent, as well as an initial indicating the branch of the office from which the 
telegrams were transmitted and including, also, the time of transmission. As 
to this class the data on the telegrams are sufficient for audit purposes. The 
other class consists of what appear to be the original-filed messages but which 
bear no distinct characteristics evidencing transmission of the message as in 
the first class described. “As a matter of fact, the book messages of this class 
bear certain notations which tend to indicate that if the messages were in fact 
transmitted they were transmitted not from the original-filed message but from 
copies thereof—the. original-filed messages having a stamped legend showing 
when the message was received, the number of copies made, by whom made, and 
the time the copies were completed. 

The practice of this office, the regulations of the several departments and 
bureaus, as well as the tariffs of your company, require that all bills of sent 
paid messages be supported by the originals of such messages. The originals 
as here referred to have been understood by this office as those bearing trans- 
mission marks such as those alluded to under the first class of book messages 
above described. It appears from your request for reconsideration of the matter 
that you are of the opinion the filing of the original-filed messages in support 
of your bill for transmission constituted a sufficient compliance with the regula- 
tions, etc. However, in order that there may be no further misunderstanding 
in this matter, the evidence which this office will require hereafter for accounting 
purposes in these cases will consist of those messages actually filed with the 
company from which transmissions are made—the evidence of transmission to 
consist of appropriate identifying data. But where transmissions are not made 
from the messages actually filed, as in the second class of book messages here- 
inabove described, those copies made for transmission purpose—known as “wire 
copies”—will be required in addition to the original-filed book message. 


‘In a later decision of October 25, 1941, 21 Comp. Gen. 364, it was 
said: 


It is a well-established accounting practice of the General Accounting Office 
to require in support of claims for telegraph service the originals of the messages 
transmitted. 22 Comp. Dec. 26; 4 Comp. Gen. 860; 14 id. 825; A-71677, Au- 
gust 12, 1937. However, confusion frequently arises as to what constitutes an 
original within this rule. The basic reason for the requirement that the original 
be filed is to insure that the charges for transmission were correctly computed 
for the services actually rendered and to prevent duplicating payment of such 
charges. This is best accomplished by accompanying the voucher with the 
copies of the telegrams used for transmission, showing thereon the company 
notations with respect to the time filed, the number of words paid for, etc., such 
copies being commonly referred to as transmission or wire copy. It is imma- 
terial for audit purposes whether the transmission or wire copies be written 
in long hand or consist of carbon copies; on the other hand, a ribbon copy not 
showing the transmission data would be of little, if any, use in auditing the 
charges. 


The matter was given further consideration in a letter of May 18. 
1942, A~13067, in which it was said: 
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It has long been the policy of this office to accept only the originals of 
messages in support of bills against the Government, which is in accordance 
with good accounting practices in preventing duplicate payments and excess 
charges for messages sent or received. Previous to this, there has been no 
reasonable basis for changing this requirement; however, in the case of main 
office wire-transmission copies received from wire-operated branches, there are 
several reasons presented in your letter on which a change in Government re- 
quirements could be based. It is stated that messages filed in wire-operated 
branch offices are transmitted by wire to the operating department of the main 
office and all accounting information is transmitted as a part thereof; that after 
transmission, the main office message is not available to the person accepting the 
original when filed in the branch office. From this explanation it appears that 
main office wire-transmission copies are of the same category as messages filed 
by telephone, except that the original message retained in the files of the branch 
office will be permanent tangible evidence for reference purposes, whereas the 
“original” of a message filed by telephone is only that which is prepared by the 
recording telephone operator of the telegraph company as dictated by the sender. 

Since there is no difference in accepting as “originals” the messages prepared 
by telegraph company operators dictated over the telephone by the sender and 
messages transmitted by wire to operators in the main office from the originals 
filed in the branch offices, the present Government requirement which specifies 
that originals of messages be submitted in support of bills against the Government 
is revised, and the main office wire-transmission copies of original messages filed 
at wire-operated branch offices will be accepted as originals, provided all informa- 
tion necessary to a proper audit by this office is shown thereon. 

The foregoing quotations should clearly show the requirements in 
the matter and the purpose to be served by the data obtained under 
such requirements. It should be readily apparent that a proper audit 
can be made by this office of bills of telegraph companies only if there 
be furnished in support of such bills evidence (1) that the official 
message required to be sent was the message actually transmitted ; 
(2) that the message was in fact transmitted; and (3) that the class of 
service rendered and charged for was that requested by the sender. 
Obviously, a self-serving certificate by an official of the telegraph 
company involved that the services were performed as requested would 
not be sufficient for the purpose and could not be accepted by this 
office in lieu of data deemed essential for a proper audit of the 
accounts. 

I am in full agreement with the view that unnecessary paper work 
in the Government should be eliminated during the present emergency 
and this office is anxious to cooperate in that respect to the fullest 
extent possible consistent with the performance of the duties imposed 
upon it by law. However, it is not apparent that the present matter 
necessarily involves unnecessary paper work; and it has not been 
shown that the present practice imposes burdensome requirements 
upon the telegraph companies or upon the administrative offices with 
respect to multiple-address telegrams. Under the present requirements 
the matter is left more or less to the discretion of the telegraph com- 
panies in the handling of such telegrams. If the transmission is 
from the originally filed copy of the message and list of addresses 
with appropriate data placed thereon at the time of transmission of 


the message, the furnishing of said origina] message and list with such 
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data in support of the bill is all that is required. In cases where the 
transmission is not from the originals but from copies, the copies 
used for such transmission, containing the necessary data for a proper 
audit of the account by this office as herein indicated, are required to 
be filed. Such requirements appear reasonable and may not be waived 
on the record presented. 

Accordingly, the specific question you submit is answered in the 
negative. 


(B-29324) 


CONTRACT FOR TELETYPE NEWS SERVICE AS CONSTITUTING 
PURCHASE OF NEWSPAPERS 


Generally speaking, teletype news service is to be considered as subject to 
statutory limitations on the purchase of newspapers only when the pur- 
pose to be served by such teletype service is substantially the same as that 
served by newspapers. 14 Comp. Gen. 109, amplified. 

Where the use of teletype news service instead of newspapers is essential to 
the accomplishment of the foreign broadcast analysis and radio monitoring 
work of the Federal Communications Commission for which an appropria- 
tion was made by the Independent Offices Appropriation Act, 1943, a contract 
for such teletype service is not a substitute for the purchase of newspapers 
and payments therefor are not subject to the $50 limitation imposed by 
section 6 of the said appropriation act on the amount of the Commission’s 
funds which may be used for the purchase of newspapers and periodicals. 


Comptroller General Warren to the Chairman, Federal Communications Com- 
mission, October 24, 1942: 


I have your letter of October 1, 1942, as follows: 


During the fiscal year 1942 the Commission obtained teletypewriter news 
service from the Washington City News Association, under contract No. RC- 
1985, at a rate of $75.00 per month. It is proposed to make a similar contract 
for the fiscal year 1943. However, in view of decisions of your office to the 
effect that in certain instances a teletypewriter news service is a substitute for 
newspapers and, as the Commission’s appropriation, Public 630, 77th Congress, 
Sec. 6, for the fiscal year being limited to $50.00 covering purchase of newspapers 
and periodicals, your opinion is desired as to whether such a contract and 
payment thereunder is valid in the light of the following circumstances: 

The Foreign Broadcast Intelligence Service editing activities is an essential 
part of the Commission in that it produces hourly news intelligence to the Army, 
Navy and other Federal Government war agencies. This service is engaged in 
the rapid editing of foreign broadcast news and intelligence material being 
received by listening stations. The operation thereof requires a constant rapid 
check of names, places and other details of news, especially necessary due to 
the frequent lapses and difficulties, because of technical reasons, involved in 
listening to foreign voice broadcasts. 

Furthermore, this teletype news service is a necessary requirement in checking 
the content of the minute-to-minute news as given out on commercial wires. It 
— the Commission from working in a vacuum, away from any immediate 
checks. 

It is not too much to state that the elimination of the service, comprised of 
news from the different press organizations, would be cutting off one of the legs 
of the essential operating structure. 

The payment for this service, if approved, is chargeable to the Commission’s 
eee” symbol 2730103.001, Salaries and Expenses, National Defense, 

. ©. C. 1948. 

Obviously, an early reply will be appreciated. 
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Section 6 of the Independent Offices Appropriation Act, 1943, ap- 
proved June 27, 1942, 56 Stat. 422, Public Law 630, provides: 


Where appropriations in this Act are expendable for the purchase of news- 
papers and periodicals and no specific limitation has been placed thereon, the 
expenditures therefor under each such appropriation may not exceed the amount 
of $50, but this limitation shall not apply to the Office of Government Reports and 
the Selective Service System: Provided, That this limitation shall not apply to 
the purchase of scientific, technical, trade, or traffic periodicals necessary in con- 
nection with the performance of the authorized functions of the agencies for 
which funds are herein provided. 


In 14 Comp. Gen. 109, it was held (quoting from the syllabus) that: 


A teletype machine for the purpose of furnishing news ticker service, being 
for all practical purposes, a substitute for newspapers, is subject to the general 
limitation in section 192, Revised Statutes, limiting the amount which may be 
expended in any one year by any department except the Department of State for 
newspapers to $100. 

However, said decision does not constitute a ruling that teletype 
service is at all times and under all circumstances to be considered a 
substitute for newspapers and as such comprehended by the various 
statutory limitations on amounts expendable for the purchase of news- 
papers. Generally speaking, it is only when the purpose to be served 
by teletype news service is substantially the same as that served by 
newspapers that they are to be considered in the same light. 

The appropriation “Salaries and Expenses, National Defense, Fed- 
eral Communications Commission,” proposed to be charged with the 
expense of said teletype news service, provides in pertinent part as 
follows: 


For all expenses * * * necessary to enable the Federal Communications 
Commission * * * to perform its functions related to national defense, in- 
cluding radio monitoring and foreign broadcast analysis, including all of the 
items of expenditure for which the appropriation “Salaries and expenses, Federal 
Communications Commission” is available * * *. [Italics supplied.] 

It appears from your letter that it is essential in connection with the 
work of your Commission in foreign broadcast analysis that there be 
maintained “a constant rapid check of names, places and other details 
of news” and in the work of radio monitoring a check on “minute-to- 
minute news as given out on commercial wires.” Obviously, such 
results are possible of accomplishment by the proposed teletype news 
service only by reason of the celerity with which news is thereby trans- 
mitted and received. And it would appear equally as obvious that the 
same results could not be accomplished by the purchase of newspapers. 

Under such circumstances, it may be concluded that a contract for 
teletype news service is not a substitute for the purchase of newspapers 
insofar as such service is required for the purposes of the appropria- 
tion involved, and that, therefore, the limitation contained in said 
section 6 of the Independent Offices Appropriation Act, 1943, is inap- 
plicable to payments under such contract. 
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(B-29897) 


COMPENSATION AND TRAVELING EXPENSES—CONSULTANTS 
EMPLOYED ON PER DIEM BASIS 


Consultants, professional or technical specialists, etc., employed, under the dis- 
cretionary authority conferred upon the Secretary of War by the Military 
Appropriation Act of 1943, by contract or appointment on a per diem basis 
without regard to the Classification Act, but at not to exceed $50 per day, 
are required to bear the transportation and travel expenses from and to 
their homes to and from their posts of duty unless the Secretary of _War 
provides by contract or letter of appointment for the payment of such 
expenses as a part of the compensation of the employment, in which event, 
the cost of such travel when prorated over the period of employment may not 
cause the total daily compensation to exceed the $50 maximum limitation of 
the statute. 

Traveling expenses incurred in an authorized travel status do not constitute 
compensation within the meaning of the $50 per diem limitation imposed by 
the Military Appropriation Act, 1943, on the amount of compensation that 
may be paid consultants, technical and professional specialists, etc., em- 
ployed on a per diem basis, and, therefore, there may be paid the traveling 
expenses of such personnel while in an authorized travel status away from 
their designated posts of duty, or while traveling to and from their homes 
on official business when the official station or designated post of duty can 
not be administratively determined or fixed in advance, even though the 
per diem compensation plus the traveling expenses exceed the $50 limita- 
tion imposed by statute. 

Consultants, professional or technical specialists, etc., employed, under the dis- 
cretionary authority conferred upon the Secretary of War by the Military 
Appropriation Act of 1943, on a per diem basis without regard to the Clas- 
sification Act, but at not to exceed $50 per day, are not entitled to compen- 
sation during travel time from and to their homes to and from their posts 
of duty unless their contract of employment specifically so provides. 


Comptroller General Warren to the Secretary of War, October 24, 1942: 
I have your letter of September 29, 1942, as follows: 


1. The Military Appropriation Act of 1943 [approved July 2, 1942] (Public 
Law 649—77th Congress) makes provision for the employment of expert con- 
sultants and other technical and professional experts to be paid on a per diem 
basis while actually employed. Under the heading “Salaries, War Department”, 
it is provided as follows: 

“* * * not to exceed $200,000 of the appropriations contained in this Act 
for military activities shall be available for the payment of actual transportation 
expenses and not to exceed $10 per diem in lieu of subsistence and other expenses 
of persons serving while away from their homes, without other compensation 
from the United States, in an advisory capacity to the Secretary of War, and for 
the temporary employment of persons (at not to exceed $50 per day) or organi- 
zations, by contract or otherwise, without regard to section 3709 of the Revised 
Statutes or the civil service or classification laws: * * *” 

Section 8 of the said Act provides as follows: 

“Whenever, during the fiscal year ending June 30, 1943, the Secretary of War 
should deem it advantageous to the national defense, and if in his opinion, the 
existing facilities of the War Department are inadequate, he is hereby author- 
ized to employ, by contract or otherwise, without reference to section 3709, Re- 
vised Statutes, civil service or classification laws, or section 5 of the Act of 
April 6, 1914 (38 Stat. 335), and at such rates of compensation (not to exceed 
$50 per day for individuals) as he may determine, the services of architects, 
engineers, or firms or corporations thereof, and other technical and professional 
personnel as may be necessary.” 

2. In addition to the general authority stated above, the Act further permits 
employment of technical and professional personnel for the Ordnance Depart- 
ment and Chemical Warfare Service at not to exceed $50 per day when such 
services are considered necessary in the discretion of the Secretary of War. 

3. This office has now received from an organization in the Department a 
request to appoint eight individuals to be designated as expert consultants at 
per diem rates ranging from eight to twenty dollars per day to be paid where 
actually employed. These requests, however, indicate that the per diem salary 
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is to be paid while the appointee is traveling from his home to his duty station, 
that an additional six dollars per diem is to be paid while the employee is in 
travel status, and that actual traveling expenses are to be paid from the 
appointee’s home to his duty station and return as often as may be required 
in the performance of these services. 

4. Consideration of these requests reveals a need for interpretation of the 
provisions of law cited in paragraphs 1 and 2 supra. This office has hitherto 
acted on the assumption that consultants and/or technical and professional 
specialists could be appointed only under one of the following conditions: 

a. At not to exceed $10 per diem in lieu of subsistence while away from 
oe homes, plus transportation, without other compensation from the United 

tates; or, 

b. At not to exceed $50 per diem for individuals employed as consultants on 
a temporary basis, without transportation expenses or other compensation from 
the United States except while travelling on duty for the Department away 
from their permanent duty station (pursuant to the Military Appropriation 
Act of 1943 under title, “Salaries, War Department”) ; or, 

c. At not to exceed $50 per diem for individuals, employed as technical or 
professional specialists, without transportation or other compensation from the 
United States except while travelling on duty for the Department away from 
their permanent duty station (pursuant to Section 8 of the above cited act). 

5. In view of the requests for appointment, described above, and informal 
advice from the General Accounting Office, it now appears that alternative 
interpretations may be ascribed to the legislation involved. Your consider- 
ation and reply to the following questions is therefore respectfully requested: 

a. May an employee appointed under b or c above be paid a salary not to 
exceed $50 per diem plus travelling expenses and an additional $6 per diem 
while travelling from his home to his official duty station and return? 

b. If question @ is answered affirmatively, must the total compensation, ad- 
ditional per diem for travel and transportation expenses be limited to a total 
of $50 per day, prorated over the total service period? 

c. If question a is answered negatively, may an employee be paid his per 
diem salary during the period spent in travel to and from the duty station? 

d. If any or all of the above questions are answered in the negative, may 
the same end be accomplished by including provision for transportation ex- 
penses and/or per diem in travel status in the original instrument or appoint- 
ment, such instrument to be considered a contract of employment? In this 
connection, attention is invited to your decision in 20 Comp. Gen. 820 which 
infers that a contractual agreement might validate such additional payment. 
The question is presented, therefore, as to the validity of an appointment in- 
strument, issued under the broad terms of the appropriation act cited abeve, 
to include payment for transportation and/or per diem while in travel status 
away from home. 


The appropriation provisions applicable to the Ordnance Depart- 
ment and to the Chemical Warfare Service are, respectively, as 
follows: 

* * * not to exceed $150,000 for services of such consultants as the 
Secretary of War may deem necessary, at rates of pay to be fixed by him not 
to exceed $50 per day and for their necessary traveling expenses * * 

* * * for the payment of part-time or intermittent employment of oo 
scientists and technicists as may be contracted for by the Secretary of War, 
in his discretion, at a rate of pay not exceeding $50 per diem for any person so 
employed * * 

The statement designated as a in paragraph 4 of your letter is 
correct. See 21 Comp. Gen. 377; decision of August 8, 1942, B-27674, 
22 Comp. Gen. 129. 

In decision of September 16, 1942, B-28780, 22 Comp. Gen. 231, 
it was held as follows (quoting from the syllabus) : 

The mere designation of an officer or employee, employed either for full or part 
time work, as a consultant and paying him only “when actually employed” 


does not relieve him of the general requirement to bear the cost of transporta- 
tion from his home or place of residence to his regular post of duty. 
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When no official station or designated post of duty of a consultant employed 
on the basis of “when actually employed” can be administratively fixed or deter- 
mined in advance, the consultant may be paid his traveling expenses, including 
a per diem in lieu of subsistence, in accordance with the Subsistence Expense 
Act and the Standardized Government Travel Regulations while traveling on 
official business away from his home or residence, but his home or residence 
is not to be regarded nor designated as his official station. 

Where a consultant employed on the basis of “when actually employed” is 
directed the same day he is appointed to report for duty to a place other than 
tthat administratively designated as his official station—at which station it is 
inot intended that he perform any duty—the place to which he reports and uses 
as a base of operations is in fact his first duty station to which he is required 
to bear the expense of travel and at which place he is not entitled to per 
diem in lieu of subsistence as in a travel status. 

Where a consultant employed on the basis of “when actually employed” works 
intermittently several days per week at the same post of duty and reports 
to that place and returns to his residence each week, such place of regular duty 
is to be regarded as his official station, even though the place of his residence 
has been designated as his official station, and he is not entitled to traveling 
expense from and to his residence. 

That decision was rendered with relation to consultants employed 
on the basis of “when actually employed” and who were paid “a per 
diem compensation of 14g9 of the annual salary as fixed by the classi- 
fication act, as amended, for full-time services in the same capacity. 
See 11 Comp. Gen. 211; id. 217, id. 260, id. 362, 17 id. 303, 21 id. 569” 
(quoting from said decision). 

As to the class of personnel considered in that decision, the state- 
ments designated as b and c in paragraph 4 of your letter, are correct, 
except that under the rule stated in the second paragraph of the sylla- 
‘bus of the decision of September 16, 1942, supra, traveling expenses 
from and to the home of a consultant, or other part-time employee 
paid on a daily basis could be paid if no official station or post of 
duty may be designated or fixed administratively in advance. 

However, the questions here presented involve consultants as well 
as other classes of personnel who are authorized by law to be employed 
and paid either on a contract or appointment basis for part-time or 
intermittent services without regard to the Classification Act, as 
amended, 43 Stat. 669, the only limitation fixed in the statute being 
that the compensation shall not exceed $50 per diem. If the com- 
pensation in a contract or letter of appointment be fixed at a specified 
sum for per diem (not to exceed $50) and no express provision be 
made in the contract or letter of appointment for paying the traveling 
expenses, then the employee must bear the cost of travel from and to 
his home to and from his post of duty, in the same manner as con- 
sultants or other part-time or intermittent employees whose com- 
pensation is fixed in accordance with the Classification Act. In such 
cases, authorized traveling expenses under the conditions stated in 
b and ¢ of paragraph 4 of your letter, would not constitute “com- 
pensation” and would be payable in addition to the per diem com- 
pensation administratively fixed not to exceed $50. 20 Comp. Gen. 
145, 147; 21 id. 886, 890. 
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It has been held that the cost of travel from and to the home of 
an employee to and from his designated post of duty is a personal 
expense and that payment thereof would be tantamount to increas- 
ing his compensation. See 20 Comp. Gen. 820, and decisions therein 
cited. However, it is within the discretion of the Secretary of War 
under the involved statutory authority to employ and pay the classes 
of persons mentioned in the appropriation act by contract providing 
for payment of transportation and travel expenses from and to the 
home of the employee to and from his designated post of duty as a 
part of the compensation of the position or employment, but as pay- 
ment of such expenses would constitute a part of the compensation 
of the employees, such payments could not cause to be exceeded the 
maximum limitation of $50 per diem fixed in the appropriation act. 

Referring to question a, paragraph 5, if a contract of employment 
is entered into with an employee specifically providing for the pay- 
ment of cost of travel from and to the home of employee and if the 
amount thereof prorated over the entire period involved does not 
cause the limitation of $50 per diem to be exceeded, the question is 
answered in the affirmative; otherwise in the negative except where 
a post of duty may not administratively be determined or fixed in 
advance as hereinbefore discussed. 

Question } is answered in the affirmative. 

The answer to question ¢ would be a matter of contract, that is, 
the per diem compensation could be paid during travel time from 
and to the home of the employee if specifically so provided in a con- 
tract. However, in the ordinary case under an appointment, an em- 
ployee would not be entitled to compensation under such circum- 
stances but only for duties performed at his designated post of duty 
or while in an authorized travel status away from his post of duty. 

I believe the answers to questions a, b, and ¢, answer, generally, 
question d in the affirmative. 


(B-27929) 


SIX MONTHS’ DEATH GRATUITY—OFFICER ADVANCED IN RANK 
AFTER DATE OF DEATH 


Section 2 of the act of March 7, 1942, which entitles any person in active service 
officially reported missing, interned, etc., to continue to receive, or have 
credited to his account, the pay and allowances to which he was then or 
thereafter became entitled, does not authorize computation of the six 
months’ death gratuity payment provided for in the act of June 4, 1920, as 
amended, on the basis of pay for a rank to which an officer was advanced 
after being officially reported missing where it was later determined that 
the officer had died prior to such advancement in rank. 


Assistant Comptroller General Elliott to Lt. Col. Tom E. Thrasher, Jr. U. S. 
Marine Corps, October 27, 1942: 


There has been considered your letter of August 4, 1942, as follows: 


There is transmitted a voucher stated in favor of Mrs. Elizabeth Elrod, 
widow and beneficiary of Major Henry Talmage Elrod, U. S. Marine Corps, 
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deceased, in the sum of $2,812.50. The attached voucher represents claim for 
death gratuity under the provisions of the Act of June 4, 1920, as amended by 
the Act of May 22, 1928, 45 Stat., 710, U. S. Code, Title 34, Section 943, provid- 
ing for the payment of “an amount equal to six months’ pay at the rate received 
by such officer” at the date of his death. 

Attention is invited to paragraph 2 of the first endorsement, dated July 27, 
1942, on letter of the Commandant, dated July 13, 1942, wherein it is stated 
that “the Secretary of the Navy directed that the account of the late Major 
Elrod be settled with full pay and allowances to include June 8, 1942, date on 
which information was received that he died on December 23, 1941.” It will be 
noted that two rates of pay are given in the first endorsement referred to; one 
as $375.00 per month, being the rate of pay to which the late Major Elrod was 
entitled to receive on December 23, 1941, and one in the amount of $468.75 per 
month, being the rate of pay to which the late Major Elrod would have been 
entitled to receive on June 8, 1942. It is this latter rate which has been used 
as a basis for stating the amount due the widow and beneficiary under the 
provisions of the Act of June 4, 1920, as amended, supra. 

In view of the foregoing, doubt exists as to the correct rate of pay which 
may be used in paying death gratuity on the attached voucher, and your de- 
cision is therefore requested in the premises. 

The amount of the voucher, $2,812.50, equals six times $468.75, the 
monthly pay of a major, consisting of base pay $250; longevity in- 
crease $37.50; foreign shore pay $25, plus aviation increase $156.25. 
It is stated, also, that at the time of the officer’s death, December 
23, 1941, he was receiving the pay of a captain, $200 per month; 
longevity increase $30; foreign shore pay $20, plus aviation increase 
amounting to $125, or total monthly pay of $375. 

It appears that Henry T. Elrod accepted appointment as second 
lieutenant in the Marine Corps February 26, 1931; accepted appoint- 
ment as first lieutenant November 20, 1934, and as captain Septem- 
ber 8, 1937. It is stated that the officer was appointed a major (tem- 
porary) on January 5, 1942. It appears further that he was carried 
officially in a “missing” status from December 23, 1941, to June 8, 
1942, the date information was received to the effect that he died 
December 23, 1941, while attached to Marine Fighting Squadron 211, 
Marine Aircraft Group 21, Second Marine Aircraft Wing, Fleet 
Marine Force. 

The act of June 4, 1920, 41 Stat. 824, as amended 34 U. S. C. 948, 
provides, in pertinent part: 

Immediately upon official notification of the death from wounds or disease, 
not the result of his or her own misconduct, of any officer, enlisted man, or 
nurse on the active list of the regular Navy or regular Marine Corps, or on the 
retired list when on active duty, the Paymaster General of the Navy shall 
cause to be paid to the widow * * * of such officer, enlisted man, or nurse 
* * * an amount equal to six months’ pay at the rate received by such 
officer, enlisted man, or nurse at the date of his or her death. * * 

Clearly under the provisions of this act the gratuity payable to 
the beneficiaries therein described is required to be computed on the 
basis of the pay that the officer was receiving at the time of his death. 
It is suggested, however, as evidence by inclosures transmitted with 
your letter, particularly by a copy of a letter of the Commandant, 
U. S. Marine Corps, dated July 17, 1942, that the reported date of 


death may be the date of death for the purpose of establishing a right 
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to payment -of the six months’ death gratuity, but that such date 
should not be considered as conclusive for the purpose of computing 
the rate of pay of the deceased officer or for the purpose of measur- 
ing the duration of the pay status subsequent to the date the person 
is reported as missing in action and until it is determined he died 
when reported as missing in action. 

In the aforesaid letter of July 17, 1942, it is stated, in pertinent 
part: 


3. Major Henry T. Elrod was a Captain when his official “missing in action” 
status began December 23, 1941; he was appointed a temporary Major in the 
Marine Corps January 5, 1942, by the President, which appointment could not 
be accepted because of his missing status. It is the opinion of this office that 
under references (a) and (b) he is entitled to have credited to his account the 
pay and allowances of a Major from January 5 to June 8, 1942. 

4. It appears to this office that it was the intent of the law (Public Law 490), 
as disclosed by discussion during committee hearings of circumstances such as 
are above set forth, that the personnel concerned should have all pay and allow- 
ances continued for the entire period during which they were carried as “missing” 
or “captured” to and including the date of receipt of evidence of prior death by 
the head of the Department concerned. The law expressly provides that persons 
carried as “missing” for twelve months shall have all pay and allowances con- 
tinued for twelve months, at the expiration of which period a finding of death 
is authorized to be made, whereupon the death gratuity becomes payable. Thus, 
twelve months pay and allowances will accrue and the six months’ death gratuity 
will become payable in all such cases where the corpus delicti is not established, 
though the provision for finding of death is indicative of the acknowledged fact 
that such death occurred at the beginning of the twelve month period. The fact 
that the bodies were in the hands of the enemy during the “missing” period and 
information concerning the reported deaths was released by the enemy after 
being withheld for a period of nearly six months should not so operate as a result 
in discrimination. 

5. The reports of the respective deaths of the personnel named above must, in 
the opinion of this office, be regarded as hearsay and the tests of reliability of 
hearsay evidence must be applied in the determination of its trustworthiness. 
Its failure to meet such tests (particularly its emanation from enemy sources 
and the difficulty of verifying its reliability, and even its authenticity) should 
result in denying to it such probative value as, with nothing more, would deprive 
such personnel of the benefits accorded by Public Law No. 490. Unusual circum- 
stances, such as surround the status of the personnel herein named, prompted the 
enactment of an unusual statute (reference (a)) which changed, under such 
circumstances, the existing presumptions of death founded upon absence. The 
purpose of such law is the preservation of the morale of the armed forces by 
promoting the welfare of dependents of the personnel of such forces. 

6. It is therefore recommended that, in the interest of the service from a morale 
standpoint and in the interest of the dependents involved, the Secretary approve 
and direct the settlement of the accounts of the officer and men herein named 
to and including June 8, 1942, in the Wake Island cases, and to and including 
May 4, 1942, in the Guam cases; and the crediting in such settlements of all pay 
and allowances which under the specific terms of reference (a) are required to 
accrue during the period each person was officially carried as “missing”, at the 
rate of pay to which each was entitled at the beginning of such absence or to 
which each became entitled during such period of missing status. 


Section 2 of the act of March 7, 1942, 56 Stat. 144, Public Law 490, 
provides: 


Seo. 2, Any person who is in active service and is officially reported as miss- 
ing, missing in action, interned in a neutral country, or captured by an enemy 
shall, while so absent, be entitled to receive or to have credited to his account 
the same pay and allowances to which such person was entitled at the time of the 
beginning of the absence or may become entitled to thereafter: Provided, That 
such person shall not have been officially reported as having been absent from 
his post of duty without authority: Provided further, That expiration of the 
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agreed term of service during the period of such absence shall not operate to 
terminate the right to receive such pay and allowances: And provided further, 
That should proper authority subsequently determine that the person concerned 
had been absent from his post of duty without authority, such person shall be 
indebted to the Government in the amount for which payments have been made 
or pay and allowances credited to his account in accordance with the provisions 
of this Act during such absence. 


Section 8 of the act provides for the payment of allotment for the 
support of dependents and for the payment of insurance premiums 
for two periods of six months each from the date of commencement of 
absence, notwithstanding expiration of the designated allotment pe- 
riod, and in the absence of a designated allottee the head of the depart- 
ment concerned is authorized to direct that an allotment be paid to 
the dependent; that for the initial period of six months, unless prior 
decision as to status is made, a monthly allotment for support of the 
dependent shall be paid without regard to the fact that the six months’ 
death gratuity may be paid later; with further provision that at the 
expiration of the initial six months, no further decision having been 
made as to the status of the missing person, a payment of allotment 
shall continue for an additional period not to exceed six months; any 
payment paid to a dependent for a period subsequent to date of death, 
if death occurred subsequent to the expiration of the first six months, 
to be deducted from the six months’ death gratuity. 

Section 5 of the act, 56 Stat. 145, provides that upon expiration of 
twelve months from the date the person is reported missing, in the 
absence of an official report of death of the missing person, the head 
of the department concerned is authorized to make a finding of 


death of such person. Section 5 provides further: 


* * * Following a finding of death, the six months’ death gratuity pro- 


vided by law is authorized to be paid. In the event of the later return of 
such missing person to the controllable jurisdiction of the head of the depart- 
ment concerned, the pay account of such person shall be reopened and charged 


= the amount of the six months’ death gratuity which may have been 
paid: o.'R, 


Other pertinent sections of the act, 56 Stat. 145, 146, are: 


Sec. 9. Within the scope of the authority granted by this Act, the determina- 
tion by the head of the department concerned, or by such person as he may 
designate, of the status of a person in the military or naval forces, the Coast 
Guard, the Coast and Geodetic Survey, the Public Health Service, or civilian 
officers or employees as defined in paragraph (a) (3) of section 1 of this Act, 
or his direction relative to continuance, temporary suspension, or resumption 
of payment of pay and allowances, or finding of death, shall be conclusive. 

= a * > - * - 

Sec. 11. The head of the department concerned, or such person as he may 
designate, is authorized to settle the accounts of persons for whose account 
payments have been made pursuant to the provisions of sections 2 to 7, both 
inclusive, of this Act, and the accounts of survivors of casualties to ships, 
stations and military installations which result in loss or destruction of dis- 
bursing records, and such settlements shall be conclusive upon the accounting 


officers of the Government in effecting settlements of the accounts of disbursing 
officers. 


The purpose and intent of section 2 of the act of March 7, 1942, 
are to authorize continuation of pay and allowances to the persons 
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therein described from the date of absence until a decision has been 
made by the head of the department concerned as to the missing 
person’s status. Where the status of the person is such that payment 
may not be made to him personally his account is to be credited with 
the same pay and allowances to which he was entitled at the time of 
the beginning of the absence or which may become due thereafter. 
The credit contemplated by this section 2 is a current credit running 
from day to day until the status of the missing person is definitely 
determined by death or otherwise and, if from such credited pay the 
allotment payments authorized by section 3 of the act have been 
made currently for a period subsequent to the missing person’s death, 
such payments are validated to the extent otherwise subsequently 
provided. The obvious purpose of the ‘authorization contained in 
section 2 is to provide and maintain for a fixed period prompt current 
payments from which the allotment may be continued or initiated 
(where the absent person may not be paid personally) solely by 
reason of the uncertain status of such person and, if accounts have 
been credited and allotment payments made therefrom under section 3 
subsequent to the death of such person as found (whether conclusively 
or administratively determined) under section 5, such payments 
although contrary to law, are required to be passed to the credit of 
the disbursing officer concerned under the provisions of the act. But 
there is no provision in the law, either express or implied, suggesting 
that a finding of death operates to authorize the commencement 
initially of payments, or as stated in section 2 of the act, “to have 
credited to his account” from the date of death to the date of the 
finding thereof so as to confer another gratuity upon the beneficiary 
of the deceased person in addition to the six months’ gratuity author- 
ized by the act of June 4, 1920. The provisions permitting payments 
during absence contemplate payments from the date the person is 
reported to be missing but, if such payments have not been made or 
the missing person’s account has not been credited until after the 
date of his death has been determined, it is then too late to initiate 
a credit of illegal pay and allowances during that interim. As to 
promotion, it is settled law that in the absence of statutory authority 
so providing, a promotion after the death of an officer does not 
authorize pay in the promoted grade or any other. Although section 
5 of the act of June 30, 1942, 56 Stat. 465, Public Law 639, cited in 
the correspondence, provides that persons temporarily appointed 
thereunder shall be entitled to the pay and allowances of the grade 
or rank to which so appointed from the dates on which such appoint- 
ments are made by the President and shall be regarded for all pur- 
poses as having been accepted on the date made without formal 
acceptance or oath of office, the “appointment” or “promotion” of a 
missing person subsequent to his death is not effective to increase his 
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pay, unless possibly payments thereunder which were made prior to 
a finding under the act of March 7, 1942, that he was dead. Post- 
humous appointments are specifically provided elsewhere with a 
prohibition against the payment of any bonus gratuity, pay or allow- 
ances by virtue thereof. See Public Law 680, approved July 28, 
1942, 56 Stat. 722. 

On the facts presented the six months’ gratuity payment to the 
beneficiary of the deceased officer under the provisions of the act of 
June 4, 1920, should be computed on the pay to which the officer 
was lawfully entitled at the time of his death December 23, 1941. 
The Standard Form 1057 executed by the beneficiary and abstracts 
from the service record of the officer which were included as one of 
the inclosures with your letter are returned herewith. 


(B-29285) 


CONTRACTS—DEFENSE ARTICLES—SCOPE OF DISCRETIONARY 
AUTHORITY CONFERRED BY ACT OF MARCH 11, 1941 


While section 8(a) of the dct of March 11, 1941, authorizes the procurement of 
defense articles “notwithstanding the provisions of any other law,” it does 
not vest administrative departments with unlimited discretion in deter- 
mining whether certain provisions, which ordinarily are required by law to 
be included in contracts, may be omitted, and it is only when there is some 
sound basis, either by reason of a particular provision or by reason of the 
facts in a particular case, for the belief that the inclusion of a certain pro- 
vision will unjustly interfere with the carrying out of the purpose of the 
said act that it is within the discretion of administrative officers to decide 
whether such provision should be omitted from the contract. 

Section 3(a) of the act of March 11, 1941, authorizing the procurement of de- 
fense articles “notwithstanding the provisions of any other law,” may not 
be considered as authorizing the omission of the provisions of the 8-hour 
law of June 19, 1912, as amended, from contracts for the processing of Gov- 
ernment-owned tobacco or from other contracts fur the procurement of 
defense articles entered into pursuant to the 1941 act, unless there are pres- 
ent some facts or circumstances which would indicate that the inclusion 
of said provisions would unduly interfere with such procurement. 


Comptroller General Warren to the Secretary of Agriculture, October 27, 1942: 
Ihave your letter of September 28, 1942, as follows: 


Under date of August 27, 1942, the Contract Examining Section of your office 
addressed a letter to the Surplus Marketing Administration of this Department, 
calling attention to the fact that the contract between Federal Surplus Com- 
modities Corporation and the Brown and Williamson Tobacco Corporation, dated 
January 2, 3942, and numbered DA--FSC-397, for the processing of tobacco does 
not contain provisions relative to the Eight-Hour Law of June 19, 1912, as 
amended by section 303 of the act of September 9, 1940, and requesting an 
explanation for such omission. 

In order to fulfill requisitions by the British Food Mission, the Federal Sur- 
plus Commodities Corporation purchased leaf tobacco and, under the above- 
mentioned contract, had same processed into cigarette and pipe tobacco. Pay- 
ments for the purchases and processing were made under appropriation Symbol 
No. 12-111/30026(34)—Defense Aid—Agricultural Industrial and other com- 
modities (Allotment to Agriculture) 1941-1943 (AMA), by which funds appro- 
priated for the purposes of the act of March 11, 1941 (Lend-Lease) were made 
available to the Department of Agriculture. The cigarette and pipe tobacco 
was delivered to the British Food Mission and the entire transaction constituted 
a procurement of a defense article for the Government of a country whose defense 
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the President deems vital to the defense of the United States, as authorized 
under section 3(a) of said act of March 11, 1941. 

Your attention is invited to the language of said section 3(a), which author- 
izes the procurement of such defense article “notwithstanding the provisions of 
any other law.” This phrase, so quoted, is all inclusive and admits no excep- 
tions to its scope. It is clear and unambiguous. It is our belief that this pro- 
vision, to give it full import, confers administrative discretion in the employment 
of means and selection of contractual provisions in the procurement of defense 
articles. To that extent, therefore, the inclusion of the requirements of the 
Hight-Hour Law in such procurement contracts is not mandatory. In this con- 
nection, we note the language in your opinion, 18 [20] Comp. Gen. 890, 895: 

“It has been held that where a discretion of this kind has been conferred 
upon an officer and a contract is made in which that discretion has been 
exercised that the validity of the contract can not be made to depend on the 
degree of wisdom or skill which may have accompanied its exercise. United 
States v. Speed, 8 Wall. 72.” 

We trust that this explanation, common to this and several other contracts 
which we have entered into, will be sufficient for your purposes. 


As is stated in your letter, contract No. DA-FSC-397 provides for 
the processing of tobacco furnished to the contractor by the Gov- 
ernment and there is no question but that such contract is one 
“which may require or involve the employment of laborers or me- 
chanics.” Therefore, pursuant to the provisions of the act of June 
19, 1912, 37 Stat. 187, as amended by section 303 of the act of 
September 9, 1940, 54 Stat. 884, said contract is one which ordinarily 
should contain a provision stipulating that no laborer or mechanic 
employed thereunder shall be required or permitted to work more 
than 8 hours in any one calendar day without the payment of time 
and one-half for overtime. In other words, the act of June 19, 1912, 
constitutes a mandatory directive to officers and agents of the Gov- 
ernment to include the specified provision in all applicable contracts. 
See 20 Comp. Gen. 890, 892, 17 id. 937. 

However, it is urged in your letter of September 28, supra, that 
under the terms of section 3 (a) of the act of March 11, 1941, 55 
Stat. 31, contracts for the procurement of defense articles there- 
under may be entered into by administrative officers “notwith- 
standing the provisions of any other law” and, therefore, that it 
is entirely discretionary with administrative officers as to whether 
or not the provisions of the 8-hour law should be included in con- 
tracts, such as the instant one, covering the procurement of defense 
articles under the act of March 11, 1941. 

The act of March 11, 1941, provides, in pertinent part, as follows: 


Sec. 3. (a) Notwithstanding the provisions of any other law, the President 
may, from time to time, when he deems it in the interest of national defense, 
authorize the Secretary of War, the Secretary of the Navy, or the head of any 
other department or agency of the Government— 

(1) To manufacture in arsenals, factories, and shipyards under their juris- 
diction, or otherwise procure, to the extent to which funds are made available 
therefor, or contracts are authorized from time to time by the Congress, or 
both, any defense article for the government of any country whose defense 
the President deems vital to the defense of the United States. 

(2) To sell, transfer title to, exchange, lease, lend, or otherwise dispose of, 
to any such government any defense articles, but no defense article not 
manufactured or procured under paragraph (1) shall in any way be dis- 
posed of under this paragraph, except after consultation with the Chief of 
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Staff of the Army or the Chief of Naval Operations of the Navy, or 
Pa) Foe © 

Consideration of said provision does not indicate that the phrase 
“notwithstanding the provisions of any other law”, used therein may 
be said to confer on administrative officials the broad discretionary 
powers urged in your letter of September 22, supra. It seems clear 
from a consideration of the terms of said provision as a whole, that 
by the inclusion of the phrase in question in the language of the 
act, the Congress did not intend that all laws which might be appli- 
cable to the procurement, manufacture, and transfer of defense 
articles could be waived, suspended, or disregarded by administra- 
tive departments in their discretion, but it intended that only those 
laws should be suspended, waived, or disregarded whose provisions 
ctherwise might prohibit or unduly interfere with the carrying out 
of the purpose intended to be accomplished by said act, namely, the 
manufacture and procurement of defense articles and the sale, trans- 
fer, lease, etc., thereof, to countries whose defense the President 
deems vital to the defense of the United States. See House Report 
No. 18 and Senate Report No. 45 on the Bill H. R. 1776, 77th Con- 
gress, which later became the act here involved. Accordingly, it can- 
not be said that administrative departments possess the authority to 
exercise unlimited discretion in determining whether certain provi- 
sions, which ordinarily are required by law to be included in contracts, 
may be omitted in the execution of contracts for the procurement of 
defense articles. Rather, in order for the omission of a particular 
statutory provision or provisions from contracts for the procure- 
ment of defense articles to be authorized, it should appear that the 
inclusion of such provision or provisions would preclude or unduly 
interfere with the procurement of the defense articles, or the doing 
of something which the act of March 11, 1941, authorizes to be done. 
When there is some sound basis, either by reason of the terms of a 
particular provision or by reason of the facts in a particular case, 
for the belief that the inclusion of a certain provision in a contract 
will preclude or unjustly interfere with the procurement of a defense 
article or the doing of something which is authorized by the act 
of March 11, 1941, to be done then it is within the discretion of 
administrative officers to decide whether such provisions should be 
omitted from the contract. 

However, it is not readily apparent that the inclusion in contracts 
of the provisions required by the 8-hour law will preclude or un- 
justly interfere with the procurement of defense articles or otherwise 
restrict departments in doing something which the act of March 11, 
1941, authorizes to be done. In this connection, attention is invited 
to the reports of the committees of the Senate and of the House of 
Representatives on the Bill H. R. 1776, supra. Moreover, there is 
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nothing in your letter indicating that by reason of some factual situa- 
tion peculiar to the instant transaction the inclusion of the provisions 
required by the 8-hour law in the instant and similar contracts would 
have precluded or unduly interfered with the procurements in 
question. 

Therefore, you are advised that the explanation furnished in your 
letter is not considered sufficient to establish that the action of your 
Department in omitting the provisions of the 8-hour law from the 
instant and similar contracts was authorized. However, since the 
omission of the provisions required by said law does not appear to 
have been due to any willful disregard by your Department of the 
requirements of the act of June 19, 1912, as amended, the instant 
and similar contracts heretofore entered into by your Department 
will not be further questioned by this office solely because of such 
omissions. But it is to be understood that such provision must be 
included in future contracts of your Department for the procurement 
of defense articles, unless there are present some facts or circum- 
stances which would indicate that the inclusion of said provisions 
would preclude or unduly interfere with the carrying out of the 
provisions of the act of March 11, 1941, supra. 


(B-29440) 


TRANSPORTATION—DEPENDENTS OF MILITARY AND NAVAL PER- 
SONNEL REPORTED AS INJURED, DEAD, MISSING, ETC. 


While section 12 of the act of March 7, 1942, relating to the transportation of 
dependents of persons officially reported injured, dead, missing, etc., is 
silent as to the method of transportation and the basis for payment 
therefor, the said section should, with respect to dependents of military 
and naval personnel, be considered a temporary modification of prior 
laws as to the conditions under which dependents of such personnel may 
be furnished transportation, and, hence, should be administered in accord- 
ance with such prior laws and regulations thereunder, except when the 
express provisions thereof are in conflict with said laws and regulations. 


a Se General Elliott to Col. J. P. Tillman, U. S. Army, October 


There has been received, by indorsement dated October 2, 1942, 
your letter of September 28, 1942, as follows: 


Submitted herewith is voucher, with supporting papers, covering claim of 
Mrs. Robert F. Parks, wife of 1st Sgt. Robert F. Parks, for reimbursement 
of her traveling expenses from Seattle, Washington to Washington, D. C. in 
the amount of $159.00. The voucher has been submitted to the undersigned, 
a disbursing officer, for payment under the provisions of the Act of March 7, 
1942 (Public Law 490—77th Congress) pertaining to dependents of military 
personnel reported “missing in action”. The supporting data with the voucher 
would appear to properly establish that Mrs. Parks is the lawful wife of 
Ist Sgt. Robert F. Parks; the records properly reflect the fact that Sgt. 
Parks is officially reported “missing in action”; and the legal residence has 
been properly established. 

Section 12 of the above mentioned act provides that “The dependents and 
household and personal effects of any person on active duty (without regard 


540712™—43—_28 
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to pay grade) * * * may be moved * * * by the use of either com- 
mercial or Government transportation: Provided, That the cost of such 
transportation, * * *, shall be charged against appropriations currently 
available”. 

Due to the absence of definite language in the above referred to Act author- 
izing reimbursement of expenses in lieu of transportation the undersigned is 
in doubt as to the legality for payment of the attached claim. 

In the event your decision is in the affirmative, there arises the question 
of the amount payable. It is to be noted that claim is made for the cost of 
travel by air, which is in excess of the cost of travel by rail. Inasmuch as 
Section 15 of said act makes the provisions of Section 12 effective from Sep- 
tember 8, 19389, to twelve months after the termination of the present war, 
the undersigned is of the opinion that many such claims will be submitted. 
Accordingly, your consideration of the following questions is respectfully re- 
quested in the settlement of the attached claim and for guidance in the 
consideration of future claims of a similar nature: 

1. Is reimbursement limited to cost of travel by rail? 

2. In the event claim is made for travel by rail, would reimbursement be 
limited, for Pullman accommodations, to the same basis as travel of dependents 
on permanent change of station, as provided in War Department regulation 
AR 30-925-1-2, Oct. 8, 1935, or would payment be made for accommodations 
claimed to have been used? 

3. In the event reimbursement is made on the basis of actual expenses would 
receipts for such expenses be required? 

4. In connection with the reimbursement for, or movement on Government 
B/L of, household and personal effects would there be a minimum weight limi- 
tation at Government expense? In this connection it is to be noted that the 
Act provides for shipments of household effects of personnel normally not entitled 
to transportation at Government expense. 

Your decision and instructions in the premises are respectfully requested. 


Section 10 of the act of March 7, 1942, 56 Stat. 145, Public Law 490, 
77th Congress, provides: 


Sec. 10. The determination of the fact of dependency under the provisions 
of this Act, and the determination of the fact of dependency under the provi- 
sions of any and ail other laws providing for the payment of pay, allowances, 
or other emoluments to enlisted men of the Army, Navy, Marine Corps, and 
Coast Guard of the United States where such payments are contingent upon 
dependency, shall be made by the head of the department concerned, or by such 
subordinate as he may designate, and such determination so made shall be final 
and conclusive: Provided, That the Act of June 4, 1920 (41 Stat. 824), as amended 
(U. 8. C., title 34, sec. 943), is hereby amended by deleting the word “actually” 
in the first proviso. 


Section 12 of the above act, 56 Stat. 146, provides: 


Sec, 12. The dependents and household and personal effects of any person 
on active duty (without regard to pay grade) who is officially reported as injured, 
dead, missing as the result of military or naval operations, interned in a neutral 
country, or captured by the enemy may be moved (including packing and unpack- 
ing of household effects) to the official residence of record for any such person, 
or, upon application by such dependents, to such other locations as may be 
determined by the head of the department concerned or by such person as 
he may designate, by the use of either commercial or Government transportation: 
Provided, That the cost of such transportation, including packing and unpack- 
ing, shall be charged against appropriations currently available. 


The act of May 18, 1920, 41 Stat. 604 provides that transportation 
in kind shall be furnished the dependents of commissioned officers, 
warrant officers, and certain enlisted men, when such officers or men 
are ordered to make a permanent change of station. The act of June 
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10, 1922, 42 Stat. 631, authorizes, in lieu of the transportation in 
kind provided for in the 1920 act, reimbursement of commercial costs 
of transportation of dependents, upon completion of travel. Later 
acts of Congress have provided for transportation of dependents 
under conditions not covered by the 1920 act. But that act and the act 
of June 10, 1922, remain the basic law on this subject. See, in this 
connection, reenactment of the law in section 12 of the act of June 16, 
1942, 56 Stat. 364, Public Law No. 607. 

In effect, section 12 of the act of March 7, 1942, hereinbefore quoted, 
is a temporary modification of prior laws as to the conditions under 
which transportation of dependents of military or naval personnel 
may be furnished. In other words, a dependent having established 
the right to transportation under section 12, is entitled to the benefits 
provided in the 1920 and 1922 acts as amended, and is governed by 
the regulations issued pursuant to those acts, except when such regula- 
tions conflict with the express provisions of that section. Hence, under 
the 1942 act, a dependent is entitled to reimbursement of commercial 
costs of transportation on the basis on which an officer or enlisted man 
is entitled to reimbursement under the 1922 act and regulations there- 
under, bearing in mind that under the new legislation a dependent may 
choose any destination, subject to administrative approval. 

It is believed that the foregoing answers all the questions pro- 
pounded by you except the one numbered 4. That question apparently 
deals with a hypothetical case and need not be considered at this 
time. 

In the subject case, the claimant and her minor child have been 
determined, in accordance with section 10 of the act of March 7, 
1942, to be the dependents of Sergeant Robert F. Parks, officially 
reported “Missing” as of May 7, 1942. It has been administratively 
determined that Stanley, Page County, Virginia, is the official res- 
idence of record of Sergeant Parks. Transportation in kind for 
lis dependents from Seattle, Washington, to Stanley was authorized 
by the War Department, but was not issued, because the claimant 
had left Seattle prior to such authorization. Claim is made for 
reimbursement of cost of air transportation, and transportation of 
baggage by air and rail, from Seattle to Washington, D. C. The 
voucher, which is returned herewith, may not be allowed in its 
present form, but may be allowed if modified to represent rail and 
berth charges, under pertinent regulations, from Seattle to Wash- 
ington, not to exceed such charges from Seattle to Stanley, the 
destination approved by the War Department. 
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RENTAL AND SUBSISTENCE ALLOWANCES—FEMALE NURSES OF 
THE NAVY 


Under section 13 of the Pay Readjustment Act of 1942, providing that nurses 
shall be entitled to the money allowances for subsistence and for rental 
of quarters as established by the act for officers receiving the pay of the 
first period, a female nurse of the Navy may not be paid increased 
rental and subsistence allowances on account of dependents. 


Assistant Comptroller General Elliott to Lt. (jr. gr.) A. H. Richter, U. S. Navy, 
October 29, 1942: 


There has been considered your letter of August 4, 1942, request- 
ing decision whether you are authorized to credit nurse Katie M. 
Smith, U. S. Navy, with increased allowances as with dependents 
(mother) for the period commencing June 1, 1942. 

The second paragraph of section 13 of the act of June 16, 1942, 
56 Stat. 366, Public Law 607, the Pay Readjustment Act of 1942, 
provides in part— 

* * * Nurses shall be entitled to the money allowances for subsistence 


and for rental of quarters as established by sections 5 and 6 of this Act for 
officers receiving the pay of the first period. 


Section 5, 56 Stat. 361, is in part as follows: 


Each commissioned officer on the active list, or on active duty, below the 
grade of brigadier general or its equivalent, in any of the services mentioned in 
the title of this Act, shall be entitled at all times, in addition to his pay, 
to a money allowance for subsistence. The value of one subsistence allow- 
ance is hereby fixed at 70 cents per day. To each officer of any of the said 
services receiving the base pay of the first * * * period the amount of 
this allowance shall be equal to two subsistence allowances * * *: Provided, 
That an officer with no dependents shall receive one subsistence allowance 
in lieu of the above allowances. 


Section 6 of the act provides in part as follows: 


Except as otherwise provided in this section, each commissioned officer below 
the grade of brigadier general or its equivalent, in any of the services men- 
tioned in the title of this Act, while either on active duty or entitled to active- 
duty pay shall be entitled at all times to a money allowance for rental of 
quarters. 

To an officer having a dependent, receiving the base pay ot the first period 
the amount of said allowance shall be $60 per month, * * 

To an officer having no dependents, receiving the base pay of the first period 
the amount of said allowance shall be $45 per month, * * * 

No rental allowance shall accrue to an officer having no dependents while he 
is on field or sea duty, nor shall any rental allowance accrue to an officer with 
or without dependents who is assigned quarters at his permanent station unless 
a competent superior authority of the service concerned certifies that such 
quarters are not adequate for the occupancy of the officer and his dependents, 
if any: Provided, That an officer although furnished with quarters shall be 
entitled to rental allowance as authorized in this section if by reason of orders 
of competent authority his dependents are prevented from occupying such 


quarters. 

For the purposes of sections 5 and 6 “dependents” are defined in sec- 
tion 4 to “include at all times and in all places a lawful wife ana 
unmarried children under twenty-one years of age. It shall also 
include the father or mother of the person concerned provided he 
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or she is in fact dependent on such person for his or her chief 
support.” 

Your submission raises the question whether a nurse in the Nurse 
Corps (female) of the Navy can in any circumstances be entitled 
to allowances as with dependents under sections 5 and 6 of the act. 
Officers of the armed services are men, and section 4 recognizes de- 
pendents as a lawful wife, child or children and the father or mother 
of the officer, provided that he or she is in fact dependent on the per- 
son claiming the allowances. This recognizes that men will become 
the heads of families, that they may have a wife and children, and 
that in some cases officers will, of necessity, provide for a father or 
mother who has no other means of support. Of course, a nurse 
(female) can not have a lawful wife. Only in exceptional and unusual 
cases will a nurse in the Nurse Corps of the Navy be the mother of a 
child or children, and, therefore, for practical purposes, the question 
is whether she can secure additional allowances if she has a father 
or mother in fact dependent on her for his or her chief support. The 
provision was made primarily for officers who ordinarily would be 
the heads of families and who would require the increased allowances, 
for example, the subsistence allowance is increased when the officer 
is drawing the base pay of the fourth or fifth period, that is when the 
family usually consists of children of high school or college ages and 
is reduced when the officer is drawing the pay of the sixth period. 
The limit of the nurse’s rights under sections 5 and 6 is to allow- 
ances for an officer receiving the base pay “of the first period.” 

But notwithstanding the provisions of section 5, a nurse is not 
entitled at all times to a subsistence allowance, as provision is made 
in the annual appropriation act for the Navy (see act of February 7, 
1942, 56 Stat. 53, Public Law 441, for the fiscal year 1943) under 
“Subsistence of Naval Personnel” where there is an appropriation 
for “subsistence in kind at hospitals and on board ship in lieu of 
subsistence allowance of female nurses.” Under existing law, if a 
nurse were held to be entitled because of having dependents to two 
subsistence allowances she would be entitled to none when on duty 
at hospitals or on board ships, where she is subsisted in kind in lieu 
of subsistence allowance, and an apparent discrimination would 
result as between a nurse with dependents and one without dependents. 

The rental allowance provided in section 6 is a payment to secure 
quarters when quarters in kind are not furnished. It was held by 
the Court of Claims in the case of Jones v. United States, 60 C. 
Cls. 552, decided April 13, 1925, that section 6 of the act of June 10, 
1922, 42 Stat. 628, made no change in the matter of quarters for 
officers of the Army, that they are furnished quarters to enable them 
to perform their duties and that where they are not furnished such 
quarters but are paid rental allowance it is not to be treated as in- 
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come for the purpose of income taxes. The Court remarked at page 
568, that: 

As long as we have had an Army, officers of the Army have not only been 

permitted but compelled to occupy public quarters when the same were 
available. * * * 
And in response to the defendant’s contention that the provision for 
rental “revolutionized the subject of commutation of quarters” that 
“Congress, by this legislation, made commutation the primary, and 
quarters in kind the secondary, right of the officers” remarked (page 
573)— 

* * * We confess some difficulty in apprehending the force of the con- 
tention. If it is meant to assert that an officer may choose between an accept- 
ance of commutation or quarters in kind, the error is obvious. The officer has 
no such choice. As a matter of fact, the legislation referred to in no way 
reverses the fundamental principle originally provided for in Army regulations 
and subsequently adopted by Congress, that treated as due an officer of the 
Army proper quarters in which to live with his dependents in order to dis- 
charge his military duties. * * * 

The right of officers in the Army to quarters in kind is contained 
in the act of March 2, 1907, 34 Stat. 1168, 10 U. S. C. 728, which, as 
codified, provides: 

At all posts and stations where there are public quarters belonging to the 
United States officers may be furnished with quarters in kind in such public 
quarters, and not elsewhere, by the Quartermaster Corps, assigning to the 
officers of each grade, respectively, such number of rooms as is stated in the 
following table, namely: Second lieutenants, two rooms; first lieutenants, three 
rooms; captains, four rooms; majors, five rooms; lieutenant colonels, six 
rooms; colonels, seven rooms; brigadier generals, eight rooms; major generals, 
nine rooms; lieutenant general, ten rooms. 

Officers of the Navy were assimilated to Army officers as to right 
to quarters, or at least to commutation therefor for the number of 
rooms indicated above, under the act of March 3, 1899, 30 Stat. 1007. 
See 24 Comp. Dec. 610. These are the quarters authorized by law 
for officers, and the provision in section 6 is to give rental allowance 
when on duty where there are no public quarters which may be 
assigned to the officer. But nurses are not mentioned in the act of 
1907. It may be well, therefore, to ascertain what quarters are 
authorized for nurses, female, of the Navy. The act of May 13, 
1908, 35 Stat. 146, established the Nurses Corps (female) of the 
United States Navy, and provided: 

* * * The superintendent, chief nurses, and nurses shall respectively receive 


the same.pay, allowances, emoluments, and privileges as are now or may 


hereafteF*he provided by or in pursuance of law for the nurse corps (female) 
of the Army. 


At that time the provision of law applicable to the Nurse Corps 
(female) of the Army was contained in section 19 of the Act of 
February 2, 1901, 31 Stat. 753, and, among other matters, provision 
was made that “They shall be entitled to quarters, subsistence and 
medical attendance during illness * * *,” 
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Section 19 of the act of 1901 was superseded by Chapter V of the 
act of July 9, 1918, 40 Stat. 879, section 6 of that chapter providing: 


That members of said Nurse Corps shall receive transportation and necessary 
expenses when traveling under orders, and such allowances of quarters and 
subsistence and, during illness, such medical care as may be prescribed in regu- 
lations by the Secretary of War; and when at places where no public quarters 
are available, commutation in lieu thereof, and of heat and light therefor at 
such rates and upon such conditions as are now or shall hereafter be provided 
by law. 


As to Navy nurses, the act of June 24, 1910, 36 Stat. 606, had 
provided : 
The Secretary of the Navy is authorized, in his discretion, to allow members of 


the Nurse Corps (female) of the Navy fifteen dollars per month in lieu of 
quarters when government quarters are not available * * 


The act of March 4, 1915, 38 Stat. 1069, as to the Army, provided: 


That hereafter, at places where there are no public quarters available, commu- 
tation for the authorized allowance therefor shall be paid to * * * mem- 
bers of the Nurse Corps * * * at the rate of $12 per room per 
month * 


Rinieiatl 1045 of Army Regulations, 1913, had provided for nurses 
on duty when public quarters were not available the furnishing 
of two rooms “to be provided by the Quartermaster Corps”, appar- 
ently by renting. It was amended by C. A. R. No. 28, dated June 24, 
1915, to provide: 


When on detached service or assigned to special duty in places where there 
are no public quarters available the allowance of quarters for each member 
of the Nurse Corps is fixed at two rooms, on which basis commutation of 
quarters will be paid. * * * 

Notwithstanding this provision, paragraph 80 of the Manual of 
the Medical Department of the Army provided that “when prac- 
ticable” there would be assigned “a separate bedroom for each nurse 
and chief nurse” in addition to rooms used in common inclusive of 
one dining room, one kitchen and one sitting room. After the act 
of 1915, quoted -above, the urgent deficiency act of June 15, 1917, 
under the heading “Naval Establishment,” 40 Stat. 209, contained 
a provision that “members of the Nurse Corps (female) * * % 
shall hereafter be paid the same commutation as is or may be allowed 
members of the Nurse Corps of the Army.” 

Under these statutes provision was made for commutation of 
quarters, but the basic provision as to public quarters is that con- 
tained in the act of July 9, 1918, to the effect that they shall be 
entitled to “Such allowances of quarters * * * as may be pre- 
scribed in regulations by the Secretary of War” and this has not 
been changed by any other law. Generally, it is known that nurses’ 
quarters are provided at all service hospitals. Paragraph 12 of 
Army Regulations 40/20 of August 15, 1942, provides as to nurses: 

a. Quarters in kind.—The allowance of quarters where quarters in kind 


are available will include, when practicable, 1 dining room, 1 kitchen, 1 sitting 
room, and the necessary toilet and utility rooms, for the common use of all 
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nurses, and a separate bedroom for each nurse; also an office, and a separate 
sitting room and bathroom for the principal chief nurse. 


Paragraph 419 of the Manual of the Medical Department of the 
United States Navy, 1939, is as follows: 

Quarters.—(a) When on duty in hospitals, or where nurses’ buildings have 
been provided, such quarters as may be available will be provided for the use 
of members of the Nurse Corps, in which case heat and light will be supplied 
as may be necessary; to be regulated by the commanding officer. 

(b) When practicable the allowance of quarters for nurses on duty at a 
naval hospital will include one dining room, one kitchen, one sitting room, 
and the necessary toilets and bathrooms for the use in common of all the 
nurses, with a separate bedroom for each nurse and for the chief nurse. At 
hospitals where more than five nurses are stationed, an office and a separate 
bathroom and sitting room should, when practicable, be provided for the 
chief nurse. 

The rights to quarters in kind are as provided by regulations and 
the regulations provide only for quarters in kind for the nurse her- 
self, no public quarters in kind are authorized to be furnished to 
the nurse for occupancy by her dependents. Nor do the regulations 
contemplate that a nurse will have dependents. For example, Army 
Regulations 40/20, Paragraph 3 (e) entitled “Original Appointment” 
provides: 

(2) The applicant must be a graduate of an accredited high school or have 
an education equivalent thereto, unmarried, a registered nurse, and a citizen 
of the United States. 

(3) Age requirements. 

(a) In grade of nurse between 22 and 30 years 
(b) In grade of Reserve nurse between 21 and 40 years. 

Paragraph 342 of the Manual of the Medical Department, United 
States Navy, provides: 

General Requirements for Appointment.—(a) An applicant for appointment in 
the Navy Nurse Corps must be single and a citizen of the United States. 
She must be a registered nurse, she must have been graduated from a school of 
nursing, the educational and professional standards of which are approved 
by the Surgeon Generai of the Navy. 

(b) An applicant for appointment as nurse, United States Navy, must be 
between the ages of 22 and 28. An applicant for appointment as reserve nurse, 
United States Navy, must be between the ages of 22 and 45. 

The rental allowance is provided for officers in lieu of the public 
quarters that may be assigned for their occupancy. That is not en- 
tirely true of a nurse. The commuted value of quarters for a nurse 
has been based upon a number of rooms that would not be assigned 
for her exclusive use in kind in public quarters. And the provi- 
sions in.the present law, so far as nurses are concerned, were designed 
to give a similar commuted value for subsistence and quarters fox 
nurses when on duty at a place where public quarters are not assigned 
her and subsistence is not furnished. She is not entitled to quarters 
for herself and dependents, but is entitled only to quarters for her- 
self alone, and when she is furnished these quarters she is furnished 
all that is authorized to be furnished to her. Her appointment, duties, 


and sex negative an allowance for dependents for whom public quar- 
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ters will not be provided. The policy long followed in both services 
is that a nurse who marries will be separated from the service. By 
Circular 317 of September 17, 1942, the War Department has an: 
nounced a modification, during the present war, of this policy, para- 
graph 4 of the circular providing: 

Effective October 1, 1942, a member of the Army Nurse Corps who marries 
will, at the discretion of The Surgeon General, be continued in active service 
for the duration of the present emergency and for 6 months thereafter or until 
such time as she is found physically disqualified for further active military 
service. An Army nurse so continued in service will be assigned to duty as 
the needs of the service require. 

It will thus be seen that the nurse’s appointment and tenure of 
position are somewhat different from that of an officer. It is apparent, 
when the basis and conditions for appointment and continuance in 
the service of a nurse are considered, that in authorizing allowances 
as provided for officers of the first pay period in sections 5 and 6 
of the act, no one considered or contemplated that a nurse would 
receive these allowances for dependents. The provisions are in fact 
to secure to her the one subsistence allowance, unless she is provided 
with subsistence, and the rental allowance when on duty where she 
is not furnished public quarters for her own use. There was no intent 
to authorize increased allowances if the nurse has dependents for 
whom she could not in any circumstances secure assignment of public 
quarters for their occupancy. 


Accordingly, you are informed that payment on the voucher is not 
authorized and it will be retained in the files of this office. 


(B-29464) 


PAY—LONGEVITY—SERVICE CREDITS 

National Guard and Reserve officers entitled to pay under section 3 and 14 of 
the Pay Readjustment Act of 1942 may not count commissioned service 
in the National Guard Reserve for purposes of longevity pay under said 
section 3. 

A National Guard or Reserve officer, entitled to pay under sections 3 and 14 of 
the Pay Readjustment Act of 1942, who held a commission in the inactive 
National Guard concurrently with a commission in the National Guard of 
the United States may count his commissioned service in the National 
Guard of the United States for purposes of longevity pay under said section 8, 
but he may not count the commissioned service in the inactive National 
Guard. 

A National Guard or Reserve officer, entitled to pay under sections 3 and 14 of 
the Pay Readjustment Act of 1942, who held a commission in the National 
Guard of the United States while serving as a warrant officer or enlisted 
man in the active National Guard may count the commissioned service for 
purposes of longevity pay under said section 3. 

Where, because of the dual status which may exist in the National Guard and 
the National Guard of the United States, an officer has met for the same 
period the requirements of the Pay Readjustment Act of 1942 with respect 
to service in the National Guard and the National Guard of the United 
States which may be counted for longevity pay purposes, the law does not 
authorize or contemplate the counting of double time for such period. 

The longevity increase in pay authorized by sections 3 and 8 of the Pay Read- 
justment Act of 1942 for National Guard officers and warrant officers, 
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respectively, may not be included in the computation of their armory drill 
pay under section 14 of the act. 

Warrant officers of the National Guard, when in the active Federal service or 
when participating in exercises or performing duties provided for by sec- 
tions 94, 97, and 99 of the National Defense Act, as amended, may count 
prior service in the active National Guard as a warrant officer or enlisted 
man for purposes of longevity pay under section 8 of the Pay Readjust- 
ment Act of 1942, but service in the Organized Militia prior to July 1, 1916, 
may not be counted. 

The service contemplated by the phrase “service in the active National Guard 
of the several States, Territories, and the District of Columbia” contained 
in section 9 of the Pay Readjustment Act of 1942, relative to longevity pay 
of enlisted men, is legal service in the active National Guard of the several 
States, Territories, and the District of Columbia as distinguished from 
service in the inactive National Guard or the National Guard Reserve. 

An enlisted man may not count State service, whether active or inactive, in 
the Organized Militia prior to July 1, 1916, for purposes of longevity 
pay under section 9 of the Pay Readjustment Act of 1942, but Federal 
service as a member of the Organized Militia prior to July 1, 1916, being 
active service in the Army or a component thereof under statutes then in 
effect, may be counted. 

An enlisted man may count service in the active National Guard, whether in 
Federal service or not in Federal service, for purposes of longevity pay 
under section 9 of the Pay Readjustinent Act of 1942. 

The provisions of section 1 of the act of May 4, 1942, prescribing service which 
may be counted for longevity pay purposes by warrant officers and enlisted 
men of the Naval Reserve, Marine Corps Reserve, and the National Guard 
of the United States, being inconsistent with the more liberal provisions 
in sections 8 and 9 of the subsequently enacted Pay Readjustment Act of 
1942 relative to the service which may be counted by warrant officers 
and enlisted men, are superseded by the later act to the extent of such 
inconsistencies. 

Enlisted men may count both active and inactive service in the enlisted 
Reserve Corps of the Army for purposes of longevity pay under section 
9 of the Pay Readjustment Act of 1942. 

Inactive service in the Regular Army Reserve may not be counted by warrant 
officers and enlisted men for purposes of longevity pay under sections 
8 and 9, respectively, of the Pay Readjustment Act of 1942. 


Assistant Comptroller General Elliott to the Secretary of War, October 29, 1942: 

There has been considered your letter of October 7, 1942, request- 
ing decision on several questions relative to the service which may 
be counted by commissioned officers, warrant officers, and enlisted 
men for longevity pay purposes under the provisions of the act 
of June 16, 1942, 56 Stat. 359, Public Law 607. The questions will 
be considered in their order; all references to certain sections of “the 
act”, unless otherwise indicated, are references to sections of the act 
of June 16, 1942. Section 3, 56 Stat. 360, of the act provides in part, 
as follows: 


When officers of the National Guard or of the Reserve forces of any of the 
services mentioned in the title of this Act, including Reserve officers, are 
authorized by law to receive Federal pay, those serving in grades correspond- 
ing to those of colonel, lieutenant colonel, major, captain, first lieutenant, and 
second lieutenant of the Army shall receive the pay of sixth, fifth, fourth, 
third, second, and first periods, respectively, unless entitled to the pay of a 
higher period under the provisions of section 14 of this Act. Such officers 
whenever entitled to Federal pay, except armory drill and administrative 
function pay, shall receive as longevity pay, in addition to base pay, an increase 
thereof at the per centum and time rates up to thirty years provided in section 
1 of this Act. In computing the increase of pay fur each period of three 
years’ service, such officers shall be credited with full time for all periods 
during which they have held commissions as officers of any of the services men- 
tioned in the title of this Act, or in the Organized Militia prior to July 1, 1916, 
or in the National Guard, National Guard of the United States, or in the 
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Officers Reserve Corps, or in the Naval Militia, or in the National Naval 
Volunteers, or in the Naval Reserve force, Naval Reserve, Marine Corps Re- 
serve force, Marine Corps Reserve, Coast Guard Reserve, and the Reserve 
Corps of the Public Health Service, when confirmed in grade and qualified 
for all general service. 


Section 14, 56 Stat. 367, provides in part as follows: 


Officers, warrant officers, and enlisted men of the Reserve forces of any 
of the services mentioned in the title of this Act, when on active duty in the 
service of the United States, shall be entitled to receive the same pay and allow- 
ances as are authorized for persons of corresponding grade and length of service in 
- Regular Army, Navy, Marine Corps, Coast Guard, or Public Health 

ervice. 

Officers, warrant officers, and enlisted men of the National Guard, when in 
the Federal service or when participating in exercises or performing the duties 
provided for by sections 94, 97, and 99 of the National Defense Act, as 
amended, shall receive the same pay and allowances as are authorized for 
persons of corresponding grade and length of service in the Regular Army. 


The above-quoted provisions have been construed as providing 
that Reserve officers having service as prescribed in section 1 of 
the act may be paid the same pay as authorized for officers of the 
regular services under section 1 of the act insofar as period pay 
is concerned, 22 Comp. Gen. 33, but this decision did not deny to 
Reserve officers or officers of the National Guard entitled to pay 
under section 3 of the act, the right to count service for longevity 
increase in pay as specifically provided for them in section 3. This 
construction of the statute was followed in B-28825, October 6, 1942; 
B-28760, October 6, 1942, 22 Comp. Gen. 320; and B-28672, Sep- 
tember 21, 1942. Your first question is as follows: 


a. Under the above provisions of law [Sections 3 and 14 of the act], may 
officers count, for longevity pay purposes, the following types of service: 
(1) Periods of commissioned service in the National Guard Reserve? 


The identical question was considered in decision dated Septem- 
ber 21, 1942, B-28672, and it was held that the counting of service 
in the National Guard Reserve or the inactive National Guard by 
officers entitled to longevity pay under section 3 of the act, was not 
authorized. It was stated in the decision that— 


The National Guard Reserve is not mentioned in the title of the act [the act 
of June 16, 1942] and is not listed among the additional organizations in which 
prior service may be counted for longevity pay purposes. The careful and 
extensive enumeration of such organizations and the omission of the National 
Guard Reserve or inactive National Guard from such list lead to the conclu- 
sion it was not the intent that service in the latter organization be considered 
in the computation of longevity pay of reserve officers. See 20 Comp. Gen. 520. 


Your question a (1) is answered no. See also 2 Comp. Gen. 765. 
The two remaining subsections of question a@ are as follows: 


(2) Periods of commissioned service in the inactive National Guard while hold- 
ing a commission in the National Guard of the United States? 

(83) Periods during which they held a commission in the National Guard of 
the United States while serving as a warrant officer or enlisted man in the 
active National Guard? 


In decision of October 6, 1942, B-28825, there was considered the 
question whether an officer entitled to longevity pay under section 
3 of the act, was entitled to count for longevity pay purposes, time 
during which he held a commission in the National Guard of the 
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United States when, at the same time, he was an enlisted man of the 
National Guard. It was held therein that— 


Section 3 of the act of June 16, 1942, Public Law 607, 77th Congress, effective 
June 1, 1942, provides that officers of the National Guard or of the Reserve 
forces of any of the services mentioned in the title of that act when entitled 
to Federal pay, shall be credited for longevity pay purposes “with full time 
for all periods during which they have held commissions as officers * * * 
in the National Guard, National Guard of the United States, or in the Officers 
Reserve Corps * * *.” 

The section thus provides in clear and unequivocal language for credit for 
full time during which commissions were held in the two components of the 
Army of the United States in which Lieutenant Reed has had service. There 
is no qualification as to active duty. 


Each of the questions now being considered refers to time during 
which an officer held a commission in the National Guard of the 
United States, and the law authorizes the counting of such service. 
However, where, because of the dual status which may exist in the 
National Guard and the National Guard of the United States, an 
officer for the same period has met the requirements of the statute 
with respect to both service in the National Guard and service in the 
National Guard of the United States, the law does not authorize or 
contemplate the counting of double time for such period. Your 
question a (2) is answered by saying the officer is not entitled to 
credit for time in the inactive National Guard, but that he is entitled 
to credit for the time he held a commission in the National Guard 
of the United States; and your question a (3) is answered yes. 

Section 109 of the National Defense Act of June 3, 1916, as 
amended by section 3 of the act of October 14, 1940, 54 Stat. 1136, 
provides in part: 


Under such regulations as the Secretary of War may prescribe, officers and 
warrant officers of the National Guard, except general officers, shall receive 
compensation at the rate of one-thirtieth of the monthly base pay prescribed 
for them in sections 3 and 9 of the Pay Readjustment Act of June 10, 1922, 
for each regular drill, period of appropriate duty, or other equivalent period 
of training, authorized by the Secretary of War, not exceeding eight in any 
one calendar month and not exceeding sixty in any one fiscal year, at which 
they shall have been engaged for the entire period of not less than one and 
one-half hours: Provided, That such pay shall be in addition to compensation 
for attendance at field- or coast-defense instruction or maneuvers, * * 


Section 14 of the act of June 16, 1942, provides that— 


Under such regulations as the Secretary of War may prescribe, officers of 
the National Guard, other than general officers, and warrant officers and en- 
listed men of the National Guard, shall receive compensation at the rate of 
one-thirtieth of the monthly pay authorized for such persons when in the 
Federal service, for each regular drill, period of appropriate duty, or other 
equivalent- period of training, authorized by the Secretary of War, at which 
they shall have been engaged for the entire prescribed period of time: Provided, 
That such pay shall be in addition to compensation for attendance at field- or 
coast-defense instruction or maneuvers. * * * 


Your question 0 is as follows: 


b. Is the longevity increase to be included in computing armory drill pay for 
officers of the National Guard? The provisions of Section 3 and Section 14 
quoted above appear to be in conflict on this question. 


It is noted that the act of July, 2, 1942, 56 Stat. 625, making appro- 
priations for the military establishment for the fiscal year ending 
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June 30, 1943, under the heading National Guard, 56 Stat. 625, makes 
a total sum of $99,900 available for any of the objects specified in 
the appropriations for the National Guard in the Military Appro- 
priation Act, 1942. With substantially all qualified members of the 
National Guard on active Federal service, it is obvious that few, 
if any, payments of armory drill pay are authorized at the present 
time. In fact it is understood that instructions have been issued by 
the National Guard Bureau that no armory drill pay will be paid 
during the present war. 

The statute in effect prior to the act of June 16, 1942, authorizing 
armory drill pay for officers of the National Guard, clearly pro- 
vided that such pay was to be “one-thirtieth of the monthly base 
pay” prescribed for them in section 3 of the Pay Readjustment Act 
of June 10, 1922, 42 Stat. 627. Increases in pay authorized because 
of length of service, were not considered in computing armory drill 
pay under this act or the prior acts. See section 47 of the act of 
June 4, 1920, 41 Stat. 783, and section 3 of the act of June 3, 1924, 
43 Stat. 364. In section 14 of the act of June 16, 1942, armory drill 
pay for officers of the National Guard is authorized at the rate of 
“one-thirtieth of the monthly pay authorized for such persons when 
in the Federal service”; however, the change in language is not 
material insofar as longevity pay is concerned. Longevity pay for 
National Guard officers is authorized in section 3 of the act and 
it is there expressly provided that such officers shall receive the pre- 
scribed addition to their base pay whenever entitled to Federal pay, 
“except armory drill and administrative function pay.” The lan- 
guage in section 14 of the act, when considered with the specific pro- 
visions of section 3, makes it clear that the “pay” to which reference 
is made in section 14, is the base pay to which National Guard per- 
sonnel are entitled when in Federal service and not base pay plus 
longevity increases. Your question } is answered accordingly. 

Section 8 of the act, 56 Stat. 362, provides for the pay of warrant 
officers of the Army and other services and contains the following 
provision : 

Every person paid under the provisions of this section shall receive an in- 
crease of 5 per centum of the base pay of his period for each three years of 
service, not exceeding thirty years. Such service shall be: active Federal 
service in any of the services mentioned in the title of this Act or Reserve 
components thereof; service in the active National Guard of the several States, 
Territories, and the District of Columbia; and service in the Naval Reserve, 
Marine Corps Reserve, and the Coast Guard Reserve; Provided, That commis- 
sioned warrant officers shall be credited only with all commissioned service 


in any of the services mentioned in the title of this Act including commis- 
sioned service in the Reserve components thereof and the National Guard. 


Your question ¢ is as follows: 


ce. Are warrant officers of the National Guard entitled to count, for longevity 
pay purposes, prior service in the active National Guard or Organized Militia 
either as a warrant officer or enlisted man: 

(1) When in active Federal service? 
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(2) When participating in exercises or performing the duties provided for 
by Sections 94, 97, and 99 of the National Defense Act? 
(3) When in an armory drill pay status? 


Under section 14 of the act, warrant officers of the National Guard 
when in the Federal service or when participating in exercises or 
performing the duties provided for by sections 94, 97, and 99 of 
the National Defense Act, 39 Stat. 206, 207, as amended, are entitled 
to receive the same pay and allowances as are authorized for persons 
of corresponding grade and length of service in the Regular Army. 
Your question is whether a warrant officer of the National Guard 
on the duty indicated may count prior service in the active National 
Guard or Organized Militia either as a warrant officer or as an 
enlisted man. It is assumed that you refer to the Organized Militia 
prior to July 1, 1916. References to the Organized Militia have 
been made in more recent acts in connection with the Naval Militia 
and perhaps in other enactments (see section 28 of the act of Feb- 
ruary 28, 1925, 43 Stat. 1088, 34 U. S. C. 841, and section 401 of the 
act of June 25, 1938, 52 Stat. 1185, 34 U. S. C. 856) but this decision 
is not to be construed as having reference to such acts. 

Section 111 of the National Defense Act of June 3, 1916, 39 Stat. 
211, as amended by section 49 of the act of June 4, 1920, 41 Stat. 784, 
and section 18 of the act of June 15, 1933, 48 Stat. 160, relating to the 
National Guard when ordered into Federal service, provides that 
officers and enlisted men in the service of the United States under the 
terms thereof, shall have the same pay and allowances “provided by 
law for officers and enlisted men of the reserve forces when ordered 
to active duty, except brigadier generals and major generals. * * *” 
The service which was authorized to be counted for longevity pay 
purposes under this section by enlisted men ordered into the Federal 
service, pursuant to the provisions of Public Resolution No. 96, ap- 
proved August 27, 1940, was considered in 20 Comp. Gen. 136, and it 
was held that the service authorized to be counted was the service 
which may be counted by enlisted men of the Regular Army; prior 
service in the National Guard while not in Federal service could not 
be counted. It is stated in that decision on page 139, that: 


It is only service which an enlisted man of the Regular Army may count for 
longevity increase that is authorized to be counted by enlisted members of the 
National Guard of the United States, and it is only that “length of service” 
which a member of the Enlisted Reserve Corps may count under section 55 (b) 
of the National Defense Act. * * * 


The same conclusion was reached in the case of warrant officers of 
the National Guard in the Federal service. See 20 Comp. Gen. 750. 
By the act of May 4, 1942, 56 Stat. 266, Public Law No. 538, warrant 
officers and enlisted men of the National Guard of the United States 
were authorized to count for longevity pay purposes prior active and 
inactive service in the Naval Reserve, Marine Corps Reserve and 
National Guard, except that only active Federal service in the inac- 
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tive National Guard could be counted. As indicated by the quoted 
portion of section 8 of the act, warrant officers in the Regular Army 
may count among other service, “service in the active National Guard 
of the several States, Territories and the District of Columbia.” 
While the Organized Militia prior to July 1, 1916, was referred to as 
the Militia, the National Guard of the several States, Territories, and 
District of Columbia, and perhaps other names (See sections 1 and 3 
of the act of January 21, 1903, 32 Stat. 775 and sections 1 and 3 of 
the act of May 27, 1908, 35 Stat. 399), where service in the Organized 
Militia prior to July 1, 1916, has been included in service which may 
be counted for longevity pay purposes it has been expressly men- 
tioned. See section 3 of the act of June 10, 1922, 42 Stat. 627, and 
section 3 of the act of June 16, 1942. The service authorized to be 
counted is the service expressly mentioned and it cannot be presumed 
that by authorizing the counting of service in the active National 
Guard of the several States, Territories and the District of Columbia, 
it was intended to authorize the counting of service in the Organized 
Militia prior to July 1, 1916. 

Section 9 of the act of June 10, 1922, 42 Stat. 629, prescribing the 
pay for warrant officers provided that they were entitled to “an in- 
crease of 5 per centum of their base pay for such four years of service” 
in any of the services mentioned in the title of that act. This statute 
did not define the word “service” to indicate what type of service 
warrant officers were authorized to count for longevity pay purposes. 
Under this provision, it was the practice to count service both as an 
enlisted man and as a warrant officer. It does not appear that the 
present provision requires a different construction in this connection. 
Accordingly, your questions ¢ (1) and ¢ (2) are answered by saying 
that prior service in the active National Guard, but not Organized 
Militia, may be counted for longevity pay purposes under the circum- 
stances mentioned, whether the service is as an enlisted man or a 
warrant officer. Of course, the foregoing is not applicable to com- 
missioned warrant officers. 

Your question ¢ (3) is whether warrant officers of the National 
Guard are entitled to count for longevity pay purposes, prior service 
in the active National Guard or Organized Militia, either as a warrant 
officer or enlisted man when in an armory drill pay status. The an- 
swer to this question is no. See the answer to question } and section 
110 of the National Defense Act, 39 Stat. 209. 

Section 9 of the act, 56 Stat. 363, is in part as follows: 

Every enlisted man paid under the provisions of this section shall receive an 
increase of 5 per centum of the base pay of his grade for such three years of 
service up to thirty years. Such service shall be active Federal service in any 
of the services mentioned in the title of this Act or Reserve components thereof; 
service in the active National Guard of the several States, Territories, and the 


District of Columbia ; and service in the enlisted Reserve Corps of the Army, the 
Naval Reserve, the Marine Corps Reserve, and the Coast Guard Reserve. 
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Your question d is: 


Under the above provision, what constitutes “service in the active National 
Guard of the several States, Territories, and the District of Columbia?” 

The service contemplated by this provision is legal service in the 
active National Guard of the several States, Territories, and the Dis- 
trict of Columbia as distinguished from service in the inactive National 
Guard or the National Guard Reserve. See also the answers to ques- 
tions ¢ and e. 

Your question ¢ is as follows: 

May enlisted men count service in the following instances: 

(1) Service as an active member of the State Militia (Organized Militia), 
prior to July 1, 1916 if Federally recognized. 

(2) Service as an active member of the State Militia (Organized Militia), prior 
to July 1, 1916 if not Federally recognized? 

(3) Service as an active member of the State Militia (Organized Militia), prior 
to July 1, 1916, if Federally recognized, while in Federal service? 

(4) Service as an active member of the State Militia (Organized Militia), prior 
to July 1, 1916, if Federally recognized, but not in Federal service? 

(5) Service as an inactive member of the State Militia (Organized Militia), 
prior to July 1, 1916, either Federally recognized or not Federally recognized? 

(6) Service as an active member of the National Guard while in Federal 
Service? 

(7) Service as an active member of the National Guard not in Federal service? 
Questions (1) and (4) apparently cover an identical situation, question 
(4) being the same as question (1) with the addition “but not in 
Federal service” which is implied in question (1). 

The manner in which the questions are stated indicates that some 
importance is attached to whether or not an enlisted man of the State 
Militia (Organized Militia) was “Federally recognized.” This office 
knows of no provision for Federal recognition of an enlisted man of 
the Organized Militia prior to July 1, 1916. It is noted, also, that 
a man eligible for enlistment in the Organized Militia prior to July 
1, 1916, would now be past or nearing 50 years of age. However, this 
question insofar as it refers to the counting of service in the Organized 
Militia is substantially answered in the reply to question c. The pro- 
visions of Section 9 of the act with respect to longevity pay are not 
materially different from the provisions of Section 8 of the act. Ac- 
cordingly State service in the Organized Militia whether active or 
inactive, prior to July 1, 1916, may not be counted by enlisted men 
receiving pay thereunder. Your questions e (1), (2), (4), and (5) 
are answered accordingly. 

As to your question e (3), if the enlisted man was in Federal service 
it was active service in the Army or in a component thereof and is 
authorized to be counted. See section 2 of the act of April 22, 1898, 
30 Stat. 361 and section 1 of the act of April 25, 1914, 38 Stat. 347. 

With reference to service as an active member of the National 
Guard, whether in Federal service or not in Federal service, your ques- 
tion is answered yes. There is no requirement that the service be Fed- 
eral service. Questions (6) and (7) are answered accordingly. 
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Your question f is as follows: 


f. Does Section 8 and 9, Pay Readjustment Act of 1942, supra, nee? section 1 
of the act of May 4, 1942 (Public Law 538—77th Congress) * * 


Section 1 of the act of May 4, 1942, 56 Stat. 266, provides: 


That hereafter warrant officers and enlisted men of the Naval Reserve, Marine 
Corps Reserve, and the National Guard of the United States shall be credited 
with longevity for pay purposes on the basis of full time for all service since June 
80, 1925, both active and inactive, in the Naval Reserve, Marine Corps Reserve, 
and the National Guard: Provided, That warrant officers and enlisted men of the 
National Guard of the United States shall not be credited for this purpose with 
full time served in the inactive National Guard not in the active Federal service. 

Section 14 of the act provides that warrant officers and enlisted men 
of the Reserve forces of any of the services mentioned in the title of 
the act, including the Naval Reserve and Marine Corps Reserve men- 
tioned in the act of May 4, 1942, when on active duty in the service of 
the United States, shall be entitled to receive the same pay and allow- 
ances as are authorized for persons of corresponding grade and length 
of service in the Regular Army, Navy, Marine Corps, Coast Guard, or 
Public Health Service. Warrant officers and enlisted men of the Na- 
tional Guard, when in the Federal Service or when participating in 
exercises or performing the duties provided for by sections 94, 97, and 
99 of the National Defense Act, as amended, shall receive the same pay 
and allowances as authorized for persons of corresponding grade and 
length of service in the Regular Army. Sections 8 and 9 of the act, 
set out the base pay authorized for this personnel in the regular serv- 
ices and in each section, provision is made as to the service which may 
be counted for longevity pay purposes. The provisions of these sec- 
tions relative to the service which may be counted for longevity pay 
(quoted in connection with questions ¢ and d above) are inconsistent 
with the limit fixed in the act of May 4, 1942, and in view of section 
14 of the act, it does not appear that it was the intent of the law to 
limit the particular services mentioned in the May 4 act to the longev- 
ity credits specified therein. The act of May 4, 1942, to that extent 
has been superseded by the act of June 16, 1942. 

Your question g is as follows: 

g. May both active and inactive service in the enlisted Reserve Corps be counted 
for longevity pay purposes under Section 9 of the Pay Readjustment Act of 1942? 

The enlisted Reserve Corps is authorized by section 55 of the 
National Defense Act of June 3, 1916, 39 Stat. 195, as amended by 
section 35 of the Act of June 4, 1920, 41 Stat. 780, the act of June 8, 
1926, 44 Stat. 704, and the act of March 15, 1940, 54 Stat. 53; it is 
part of the Army of the United States. It is a reserve component 
of the Army. Section 9 of the act provides that for longevity pay 
purposes, an enlisted man paid under that section may count active 
Federal service in any of the services mentioned in the title of the 
act or reserve components thereof. In the next clause they are 
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authorized ‘to count service in th: active National Guard of the 
several States, Territories, or the District of Columbia, and in the 
next clause service in the enlisted Reserve Corps of the Army, the 
Naval Reserve, the Marine Corps Reserve, and the Coast Guard 
Reserve. Active Federal service having been expressly covered by 
the first clause, it is clear that the service referred to in the last 
clause is inactive service. Question g is answered yes. 
Your question / is as follows: 


h. May service in the Regular Army Reserve, while not on active duty, be 
counted for longevity pay purposes under either Section 8 or Section 9 of the 
Pay Readjustment Act of 1942, supra? : 


The Regular Army Reserve, abolished by the act of June 4, 1920, 
41 Stat. 775, was reestablished by the act of April 25, 1938, 52 Stat. 


221. The act is in part as follows: 


* * * Service in the Regular Army Reserve not on active duty shall con- 


fet no right to pay, longevity pay, retirement or retired pay. or any other 
emoluments upon members thereof except as provided in this section; * * * 
While on active duty they shall have the same status and receive only the 
same pay and allowances provided by law for enlisted men of the active Regular 
Army of like grade and length of service. In computing length of service for 
pay purposes, time spent on active duty only will be counted. * * * [Italics 
supplied. ] 


Whether inactive service in the Regular Army Reserve may be 
counted for longevity pay purposes under section 9 of the act of 
June 16, 1942, was considered in a decision dated October 6, 1942, 
B-28760, 22 Comp. Gen. 320, and it was stated after quoting the above 
portion of the act of April 25, 1938, that— 


Here is a clear and explicit restriction of longevity credit for Regular Army 
Reserve service to time spent on active duty. This restriction is construed in 
the act of June 16, 1942, insofar as enlisted men of the Regular Army are con- 
cerned, by the provision in section 9 of that act that such men may count, 
for longevity, active Federal service in any of the services mentioned in the 
title of the act or the reserve components thereof. The Army is one of the 
services so mentioned; the Regular Army Reserve is a reserye component 
thereof. Act of April 25, 1938, supra. Thus an enlisted man of the Regular 


Army may not count, for longevity pay purposes, prior inactive service in the 
Regular Army Reserve. 


The foregoing is equally applicable to the provisions of section 8 
of the act of June 16, 1942. Accordingly, question A is answered no. 


(B-24826) 


RENTAL ALLOWANCE—OFFICERS WITHOUT DEPENDENTS ON DUTY 
WITH TROOPS 


The question as to what duty by officers in the armed forces is or is not “field 
duty” within the meaning of sections 6 of the acts of June 10, 1922, as 
amended, and June 16, 1942, respectively, prohibiting the payment of rental 
allowance to officers, having no dependents, while on field duty, is for deter- 
mination by this office as a question pertaining to the correct application 
of appropriated moneys. 

All duty of officers with troops from and after December 7, 1941, whether within 
or without the United States, will be considered and treated as “field duty” 
within the meaning of sections 6 of the acts of June 10, 1922, as amended, 
and June 16, 1942, respectively, prohibiting the payment of rental allowance 

to officers, having no dependents, while on field duty. 
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Aatietest Comptroller General Elliott to the Secretary of the Navy, October 30, 


There has been considered your letter dated March 24, 1942, re- 
questing decision whether officers of the Marine Corps, without depend- 
ents, assigned to duty within or without continental United States 
during the present war emergency are to be considered in a field duty 
status for rental allowance purposes within the meaning of that term 
as defined in section I (c) of Executive Order No. 4063, of August 13, 
1924. There was forwarded a letter addressed to you from the Com- 
mandant, U. S. Marine Corps, as follows: 


1, There has been presented to this Headquarters the question as to whether 
officers, having no dependents, on duty in the Caribbean Area and in South 
America are to be considered as on “field duty” and denied rental allowance 
under the provisions of section 6 of the Act of June 10, 1922, as amended by 
the Act of May 31, 1924, 43 Stat., 250, providing that “no rental allowance 
shall accrue to an officer, having no dependents, while he is on field * * * 
duty, * * *” Regulations issued by the President pursuant to the last para- 
graph of section 6 of the amendatory Act of May 31, 1924, are contained 
in Executive Order No. 4063 of August 13, 1924, and in paragraph (c) of 
section I, the term “field duty” is defined in the following language: 

“The term ‘field duty’ shall be construed to mean service, under orders, with 
troops operating against an enemy, actual or potential.” 

2. In developing the history and use of the term “field duty” or “field service” 
in connection with the organization of the Army, based on judicial precedents 
and opinions of the Attorney General, the Comptroller General, in 3 Comp. Gen. 
272, at page 278, formulated a definition of the term “field duty” in the following 
language: 

“The term ‘field duty’ as used with respect to the organization of the Army 
conveys the idea of operation against an enemy, actual or potential.” 
and it was stated that “this is the sense in which the term is used in the act 
of June 10, 1922, 42 Stat., 628, authorizing rental allowance.” It is interesting 
to note that almost a year later the framers of the Executive Order of August 13, 
1924, employed practically the identical language used in 3 Comp. Gen. 272, 
in constructing the definition of the term “field duty” which has governed 
the payment of rental allowance to bachelor officers on field duty since the 
issuance of the regulations. 

8. The Paymaster, U. S. Marine Corps, in letter of December 17, 1941, File 
4141 BE-84-rs, submitted for determination the question as to whether officers 
without dependents on duty in the Pacific Area should be considered as on “field 
duty” for the purpose of payment of rental allowance, and in paragraph 8 of the 
eighth endorsement thereon dated January 27, 1942, File 00/L16-7 (411217) K 
JMB, it was stated that: 

“In consideration of all the foregoing, the Navy Department holds that the 
question as to whether or not officers, without dependents, on duty at Pearl 
Harbor, T. H., and elsewhere in the Pacific Area are in a ‘field duty’ status for 
rental allowance purposes, within the meaning of that term as defined in 
Executive Order No. 4063 of August 18, 1924, is one of fact properly for deter- 
mination by the commanding officer of the troops concerned.” 

In connection with the foregoing attention is invited to the fact that current 
Navy Regulations provide that the commanding officer may determine whether 
adequate quarters are or are not available for assignment to an officer at 
his permanent station. Yet it has been held that where bachelor officers volun- 
tarily occupy uncompleted Government buildings but stated to be the most 
suitable for their occupancy and apparently built especially for housing officers, 
the commanding officer’s finding that “there are no public quarters available” 
is without effect on their status for rental allowance purposes. See decision 
of the Comp. Gen. B-23130, of February 14, 1942. 

4. The determination of whether any particular duty is “field duty” is in 
general a military or naval question, but this fact does not confer upon the 
military or naval authorities power to determine a duty to be field duty regard- 
less of its character. The Comptroller General of the United States has con- 
sistently held that the determination of whether an officer without dependents 
is or is not on “field duty” for the purpose of payment of allowances from 
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appropriated public funds rests entirely in his office. 3 Comp. Gen. 272. It is 
extremely doubtful therefore that any determination by a commanding officer 
that his organization is not on “field duty” would be sufficient to pass to the 
credit in a disbursing officer’s account public funds paid to officers without 
dependents on account of rental allowance should the Comptroller General decide 
that the officer to whom the money was paid was in fact on “field duty.” 

5. The Comptroller General of the United States has consistently held that 
his office retains jurisdiction to determine the question of “field duty” in case 
of bachelor officers for rental allowance purposes. In 8 Comp. Gen. 302, at 
page 305, reviewing the legislative history of rental allowance provisions of the 
Act of June 10, 1922, and the attempt on the part of the services to amend 
the provision relative to field duty, it was stated that: “There being pronounced 
objection in the committee having the matter in charge to depriving this office 
of jurisdiction to determiné field duty, the matter was eventually compromised 
by omitting the provision entirely.” It was further held at page 307 that: 

“So far as matters of pay and allowances are affected, it would seem from 
the arguments advanced, the term ‘field duty’ has no definite meaning. It 
will be observed that the original section 2 of the McKenzie bill was eliminated 
from the bill because of its plain purpose to circumscribe the powers of this 
office in the determination of field duty; had that proposed definition and the 
conclusive determination in the administrative departments of the matter been 
enacted it would probably have been controlling in the interpretation of the 
same term in section 6 of the act. The definition and the conclusive authority 
of the departments to determine the matter was eliminated from the bill that 
there would be no question of the authority of this office to determine the 
matter. The reenactment of section 6 with the provision for regulations by 
the President is identically the situation that was discussed in connection 
with the committee print of the bill, and it does not deprive this office of 
full responsibility for the correct application of public moneys appropriated to 
pay increased allowances in connection with field duty. Certainly the inter- 
pretation of the term by this office is more consistent and more consonant 
with the precedents and Attorney General’s opinions than the opinions to 
the contrary of the Marine Corps on the subject.” 

6. Since the declaration of war on December 7, 1941, organizations and detach- 
ments of marines have been serving in many parts of the world. Serving with 
those organizations and detachments are officers without dependents both of the 
Navy and Marine Corps. Their accounts are carried by disbursing officers of the 
Marine Corps. This Headquarters is reluctant to take specific action which 
would deny these officers their rental allowance, but having in mind the protec- 
tion of the Government, the officers concerned, the disbursing officers carrying 
their accounts, and the consistent rulings of the Comptroller General on the 
question of “field duty,” it is the considered opinion that the question is one of 
prime importance and one which requires positive action on the part of the Navy 
Department. Under the present war situation it is within the realm of possi- 
bility that a situation analogous to “field duty” may develop within the 
continental United States. ; 

7. In view of what has been said herein it is recommended that, if deemed 
proper, the question herein presented of officers without dependents assigned 
duty within and without the continental United States, be submitted to the 
Comptroller General in order that his views may be obtained with respect to the 
payment of rental allowances to these officers during the present war emergency. 


Section 6 of the act of June 10, 1922, 42 Stat. 628, as amended by 
section 2 of the act of May 31, 1924, 43 Stat. 250 (37 U. S. Code 110), 
as well as section 6 of the act of June 16, 1942, Public Law No. 607, 
provides-in part: “No rental allowance shall accrue to an officer, 
having no dependents, while he is on field or sea duty * * *.” 

“Field duty” was defined in Executive Order No. 4063, dated August 
13, 1924, and is defined in Executive Order No. 9255, October 18, 1942, 
as follows: 


The term “field duty” shall mean service, under orders, with troops operating 
against an enemy, actual or potential. 


Your letter indicates that the question of whether certain officers 
without dependents on duty in the Pacific area were on field duty was 
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considered by the Acting Secretary of the Navy and that on January 
27, 1942, he determined that the question was one of fact “properly for 
determination by the commanding officer of the troops concerned.” 
The question in a particular case, the facts being established, is a 
question of law. 

Ever since the enactment of the above-quoted provision, as well as 
for many years prior thereto, in connection with other statutes this 
office has determined what was field duty and what was not as a ques- 
tion pertaining to the correct application of public moneys appropri- 
ated to pay allowances in connection with such duty. 8 Comp. Gen. 
302. And this theory was recognized by the Attorney General in an 
unpublished opinion dated April 1, 1929, to whom the matter was 
referred subsequent to the decision cited. 

The question of whether a duty is field duty is not a military or 
naval question but is to be determined from the character of the 
service and the circumstances under which it is performed. Even in 
time of war the courts have determined as a matter of law that certain 
duty was “in the field” or “field duty.” In the case of Hines v. Mikell, 
259 Fed. Rep. 28, decided in 1919 the Circuit Court of Appeals for the 
Fourth Circuit reversed the decision of the District Court and in con- 
nection with the question whether an army is “in the field” within the 
meaning of Article 2 (d) of the Articles of War, which provides that 
“* * * in time of war all such retainers and persons accompany- 
ing or serving with armies of the United States in the field, both 
within and without the territorial jurisdiction of the United States, 
* * * ” are subject to the Articles of War, the court said: 


In time of war, with some exceptions, practically the entire army is “in the 
field,” but not necessarily “in the theater of operations.” This would be un- 
doubtedly true in case of war within our borders, and we can conceive of no reason 
why the army in America engaged in training and preparing for service on the 
firing, line overseas should not be considered and treated as a component part of 
the entire army, the majority of whom were actually engaged on the firing line. 
To maintain those who were “over there,” it was necessary to have a reserve force 
located so near thereto as to be available in the case of an emergency, and during 
the war just ended it was very essential that they should continue to increase 
such reserve force under the selective draft, and in order to do this the individual 
had to be mustered into the service and undergo strict discipline and training so 
that he might render efficient service under the modern mode of warfare. It 
seems perfectly clear that from the moment he entered the service he was iu every 
sense of the word a part of the army, and when he was taken to the cantonment 
he thereby was serving with the army “in the field,” doing practically everything 
required of a soldier save that of engaging in actual combat. * 


In Ea parte Gerlach, 247 Fed. Rep. 616, decided in 1917, the District 
Court for the Southern District of New:York held that a civilian on an 
army transport proceeding from Europe to New York during World 
War I, who had volunteered to stand watch and then subsequently 
refused to perform such duty, was subject to court-martial jurisdiction 
under Article 2 (d) of the Articles of War as a person accompanying 
an army of the United States in the field. The court used the follow- 


ing language: 
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‘ 


* * * T think Gerlach was a person accompanying the Army of the United 
States, and also voluntarily serving with the armies of the United States at the 
time he disobeyed the order. I further hold that he was “in the field” and with- 
out the territorial jurisdiction of the United States within the meaning of the 
article. The words “in the field” do not refer to land only, but to any place, 
whether on land or water, apart from permanent cantonments or fortifications, 
where military operations are being conducted. In this case he was on an army 
transport, and peril from submarines existed when he refused to stand watch. 
The captain in charge of the vessel had, in my opinion, the right to call upon all 
persons on board to protect the transport in any way that seemed best in view of 
the danger. * * * 


See also Fa parte Falls, 251 Fed. Rep. 415; Ea parte Jochen, 257 id. 200. 
It is to be noted, also, that the situation in the United States as well 
as in other areas in the present conflict with highly mechanized armed 
forces and great numbers of airplanes is materially different from that 
which existed during World War I. 
During World War I the following appeared in War Department 
Bulletin No. 35 dated June 15, 1917: 


All duty with troops of any kind in the field, at home, or abroad, during the 
present war, will be considered as not temporary duty in the field in contempla- 
tion of the act of Congress approved February 27, 1893, which provides that 
officers temporarily absent on duty in the field shall not lose their right to quarters 
or commutation thereof at their permanent stations while so temporarily absent. 
Under this decision no officer or enlisted man on duty in the field can have any 
official station elsewhere, within the meaning and contemplation of the laws and 
regulations relating to the allowance of quarters or commutation thereof, but 
while on such duty his rights as to quarters will be as prescribed for fleld service. 


From the foregoing it is obvious that those members of the armed 
forces who are now engaged in the performance of duty in the theater 
of active operations are on field duty and it seems apparent that officers 
on duty with troops within or without continental United States are 
on field duty. Clearly since December 7, 1941, officers with troops in 
the Pacific within the area of enemy operations, including Hawaii, 
Philippine Islands, etc., are operating against an enemy and are on 
field duty. The same is true of officers with troops in Iceland, North- 
ern Ireland, etc. Enemy operations have been reported off both the 
Atlantic and Pacific Coasts and also in the Caribbean area and that 
areas adjacent to these waters may be subjected to enemy attack is 
more than a mere possibility. It is reported also that a “zone of ex- 
pectancy”, approximately 300 miles wide paralleling each coast has 
been mapped as an area within which actual enemy operations may be 
expected. ; 

In the Washington Post of October 24, 1942, there is an article in 
part as follows: 


Secretary Knox disclosed yesterday that the total strength of the naval serv- 
ices—the Navy, Marine Corps and Coast Guard—is now approximately 1,300,000 
men. 


The Secretary said the strength of the Navy was nearly one million and there 
were approximately 200,000 in the Marine Corps. The regular Coast Guard, he 
said, now numbers about 110,000. 

All three of the services, Knox added, are being increased “by a very steady 
and very satisfactory rate of enlistment.” 

- The Secretary and Vice Admiral Russell R. Waesche also discussed steps the 
Coast Guard has taken to increase the security of American ports, particularly 
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the Port of New York, which Knox said had been a matter of considerable con- 
cern to the Navy last spring. 
Admiral Waesche disclosed that the Coast Guard has a group of boats oper- 
ating in the Potomac, all the way to its mouth, to protect the Nation’s Capital. 
“Nothing can come up the Potomac without being sighted and stopped by Coast 
Guard boats,” he said. 


Prima facie all duty with troops, whether within or without the 
United States during this global war is field duty. Obviously, when 
attacks have been made by enemy vessels not only adjacent to but 
actually on the coasts of the United States, when enemy vessels have 
landed saboteurs in the United States, the proper defense of all com- 
mands of troops in the United States requires that the commanding 
officer shall have authority to control and direct the conduct and actions 
of all persons under his authority for the protection of the command. 
When he has that authority the command, and all members thereof, 
are on field duty or duty in the field. 

You are accordingly advised that in the audit and settlement of 
accounts and claims in this office, all service with troops, whether 
within or without the United States, will be considered and treated as 
field duty from and after December 7, 1941. 


(B-28749) 


CONTRACTS—COST-PLUS—EXPENSE INCIDENT TO PURCHASE OF 
LEGAL PUBLICATIONS 


The expense incident to the purchase by a cost-plus-a-fixed-fee contractor of legal 
publications pertaining to labor law, sales taxes, etc., incurred in order to 
acquire the knowledge and ability to efficiently perform the contract work, 
is an expense which is so indirectly associated with the contract work as to 
pertain to that part of the work for which compensation is made by the fixed 
fee, rather than an expense which is reimbursable as an item of cost under 
the contract which, by reference to Treasury Decision 5000 controlling costs 
payable thereunder, provides for reimbursement for items of indirect expense 
incident to and necessary for the performance of the contract. 


Comptroller General Warren to Col. F. E. Coyne, Jr., U. S. Army, October 31, 
1942: 


There has been received, by reference from Headquarters, Services 
of Supply, Fiscal Division, your letter of July 25, 1942, as follows: 


1, There has been presented to me for payment as a disbursing officer voucher 
in favor of The Studebaker Company, in amount of $150.00, applicable to Con- 
tract W 535 AC-17399, covering reimbursement under a Cost-Plus-Fixed-Fee 
Contract of Labor Law Service and War Law Service by the Commerce Clearing 
House, Inc. This is a loose-leaf service intended to be cumulative and current 
through the substitution of pages in binders. The volumes are of no use if the 
current material is not received and placed in them. Voucher also covers Inter- 
state Sales Tax Service for the year ending March 1, 1943, for reference to the 
sale or use of personal property, or tax upon gross receipts of certain businesses. 

2. The doubt existing is whether this amount is considered a reimbursable 
item in view of the fact that it is not specifically mentioned as allowable, either 
in accordance with the terms of Contract W 535 AC-17399 or under TD 5000. 


By the terms of contract No. W 535 ac-17399, The Studebaker Cor- 
poration agreed to manufacture and deliver to the Government certain 
specified articles for a fixed-fee in addition to the cost of the articles. 





426 DECISIONS OF THE COMPTROLLER GENERAL 


Article 3 (b) of the contract provides, as to allowable items of cost, 
in part as follows: 


For purposes of determining the amounts payable to the Contractor under this 
contract, allowable items of cost will be determined by the Contracting Officer 
in accordance with Regulations for the determination of the cost of performing 
a contract as promulgated by the Treasury Department in Section 26.9 of Chap. I 
of Title 26 of Code of Federal Regulations, as contained in T. D. 5000 * * *. 


Said Treasury Decision 5000 sets forth, under section 26.9, para- 
graph (a) thereof, the following general rule for the guidance of the 
contracting officer in determining whether an expense incurred by 
the contractor is an allowable item of cost, either in whole or in part: 


The cost of performing a particular contract or subcontract shall be the sum 
of (1) the direct costs * * * and (2) the proper proportion of any indirect 
costs * * * incident to and necessary for the performance of the contract or 
subcontract. 


Purchase of the legal publications, for which reimbursement is 
claimed on the voucher transmitted with your letter, is not part of 
the direct cost of performing the contract, and is reimbursable, if at 
all, as an item of indirect cost. In this connection paragraph (g) 
of section 26.9 of Treasury Decision 5000, and subparagraph (4) 
thereof which is cited by the contractor as authority for reimburse- 
ment, provide in part as follows: 


(g) * * * Expenses of distribution, servicing and administration, which 
are treated in this section as a part of general expenses in determining the cost 
of performing a contract or subcontract * * * comprehend the expenses 
incident to and necessary for the performance of the contract or subcontract, 
which are incurred in connection with the distribution and general servicing 
of the contracting party’s products and the general administration of the business, 
such as— 

om s o 2 a = * 


(4) Other expenses.—Miscellaneous office and administrative expenses, such 
as stationery and office supplies * * * 


According to the above-quoted provisions of Treasury Decision 
5000 only those indirect expenses which are “incident to and necessary 
for the performance of the contract” are allowable items of cost. 
Neither the contract nor Treasury Decision 5000 specifically mentions 
the purchase of legal publications as an item of cost—allowable or 
otherwise. 

While the contract provisions with respect to reimbursement of 
costs may be exceedingly broad, they do not provide for reimbursement 
of every expense incurred by the contractor, and obviously the parties 
intended that the fixed fee to be paid for performing the contract 
should constitute compensation to the contractor for those expenses 
and services which might be incurred or performed in the proper and 
efficient prosecution of the work, as a result of having the contract 
to perform, but which are so indirectly associated with the work to 
be done as not to constitute a reimbursable cost thereof. Among such 
services one of the most valuable would appear to be the application 
of the knowledge and experience of the contractor’s organization to- 
ward solving the manifold problems incident to performance of the 
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contract. It is the contractor’s responsibility to effectively and effi- 
ciently perform the contract and to bear the burden of such expenses 
as necessarily may be incurred in order to acquire the knowledge and 
ability to do so. Under the circumstances, and assuming, as claimed 
by the contractor, that the publications in question are necessary to 
intelligent operation and administration of the contract work, it must 
be regarded that such necessity pertains to that part of the perform- 
ance of the contract for which compensation is made by the fixed fee of 
several million dollars. Compare 7 Comp. Gen. 417, wherein Prentice- 
Hall tax service was held not to be included in overhead expenses. 

Accordingly, you are advised that on the present record payment 
of the voucher, which is returned herewith, is not authorized. 


; (B-29903) 


COMPENSATION—EFFECTIVE DATE—NAVY DEPARTMENT EMPLOYEES 
APPOINTED FOR OVERSEAS DUTY 


Under the act of June 13, 1940, authorizing payment of compensation at actual- 
employment rates to civilian employees of the Navy Department, appointed 
for duty beyond the continental limits of the United States, “from the date 
of their sailing” until. they report for duty overseas, an employee may be 
allowed compensation from the date of embarkation on a vessel where, 
after he is required for purposes of the Government to embark, there is a 
delay in sailing because of present war conditions necessitating secrecy in 
ship movements. 


Comptroller General Warren to the Secretary of the Navy, November 2, 1942: 
I have your letter of October 27, 1942, as follows: 


There are enclosed copies of letter of September 2, 1942, from the Commandant 
of the Fourteenth Naval District, Pearl Harbor, Hawaii, and of the enclosures 
forming part thereof, suggesting that in the interpretation of Publie Act 615— 
76th Congress, approved June 13, 1940 (54 Stat. 383; 34 U. S. C. sec. 506), the date 
of embarkation of employees be considered the date of their sailing from the 
United States. 

The cited act reads: 

“The Secretary of the Navy, in his discretion, is authorized to pay all civilian 
employees appointed for duty beyond the continental limits of the United 
States, and in Alaska, from the date of their sailing from the United States until 
they report for duty to the officer under whom they are to serve, and while return- 
ing to the United States by the most direct route and with due expedition, com- 
pensation at a rate corresponding to their rate of pay while actually employed.” 

As will be noted from the report of the Commandant of the Fourteenth Naval 
District, the travel orders issued to civilians recruited for employment at Pearl 
Harbor provide that the appointments are effective the date the employees sail 
from the West Coast and that the employees shall be carried on the rolls of the 
Fourteenth Naval District or at the Navy Yard, Pearl Harbor, while en route 
from the West Coast to Honolulu. 

It is believed that the primary purpose of the act is to authorize payment 
to an employee while en route overseas to his station of duty. When he em- 
barks, pursuant to orders, he is to all intents and purposes en route to his station 
regardless of whether the embarkation or sailing dates coincide. 

Particular attention is invited to paragraph 2 of the Commandant’s report 
setting forth the serious difficulties that will be encountered under existing 
war conditions unless the date of embarkation is treated as the determining date 
for an employee enrolled at Pearl Harbor. 

The Navy Department proposes issuing instructions that, for the purpose of 
the Act of June 13, 1940, supra, the date of embarkation of employees appointed 
for duty beyond the continental limits of the United States and in Alaska, shall 
be considered as the date of their sailing from the United States. 
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As the question involves the availability of appropriated monies, the matter 
is brought to your attention prior to the issuance of the proposed instructions 
for any comment that you may deem appropriate. 

From the enclosures with your letter it appears that there are 
involved situations where the employees are required to embark and 
to remain on vessels held in readiness for departure, and that the 
ensuing delay is due to present war conditions necessitating secrecy 
and the awaiting of a propitious time to put to sea. 

While the term “sailing” usually connotes movement and actual 
departure of a vessel, it is evident that the basic purpose of the cited 
act of June 13, 1940, 54 Stat. 383, is to allow compensation to civilian 
employees of the Navy appointed for duty beyond the continental 
limits of the United States for their necessary transit or travel time 
- beyond such limits in going to and from their overseas stations. This 
seems clear from the context of the statute, which not only allows 
compensation to such employees while proceeding from the United 
States to the overseas stations but, also, “while returning” to the 
United States “by the most direct route and with due expedition.” 
The present statute superseded similar provisions contained in the 
act of July 1, 1902, 32 Stat. 663, limited to employees appointed for 
duty in the Philippine, Hawaiian, and Samoan Islands, Guam and 
Puerto Rico. Such original legislation contained a provision that 
in cases where the appointee is not to fill an existing vacancy, his 
pay “while traveling” might be charged to the annual appropriation 
of the bureau concerned. That provision, apparently obsolete, was 
not carried forward into the present act, but the reference therein 
to the employee’s pay “while traveling” supports the conclusion that 
the basic purpose of the preceding provisions in the earlier statute, 
repeated in the present statute, was to allow pay for necessary travel 
time between the United States and the foreign station, which would 
include periods of unavoidable delay while in a travel status. Ordi- 
narily there is no need to board a vessel prior to the date on which 
it is to depart and, resolving the doubt in harmony with the primary 
purpose of the statute to allow compensation for necessary travel 
time on the vessel, I believe the conclusion is justified that the term 
“from the date of sailing” was used in a sense sufficiently broad to 
authorize the allowance of such compensation for a period of un- 
avoidable delay after embarkation, where the Government for its 
own purposes requires an employee to embark on a certain day and 
the subsequent delay in departure is due wholly to matters beyond 
his control. It should be understood, however, and the proposed 
Navy Department instructions in the matter should make it clear, 
that no compensation is authorized for any period prior to the time 
it becomes necessary for the purposes of the Government that an 
employee actually embark for departure from the United States. 
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ANNUAL LEAVE—TRANSFER—TEMPORARY APPOINTMENT INTERVEN- 
ING BETWEEN PERMANENT AND INDEFINITE APPOINTMENTS 


Under section 6 of the Annual Leave Regulations, prescribing conditions for the 
transfer of accumulated and accrued leave of employees who transfer from 
one position to another in the Federal service, an employee who transferred 
from a permanent position in one Federal agency to a temporary position in 
another such agency is not entitled, upon being given an indefinite appoint- 
ment in the latter agency, to have recredited to him the leave which he had 
to his credit, but which was not transferable, when he transferred to the tem- 
porary position. 


Comptroller General Warren to the Price Administrator, Office of Price Ad- 
ministration, November 3, 1942: 


I have your letter of October 21, 1942 (file 353: 13: JMF), as follows: 


The Office of Price Administration requests your interpretation of the follow- 
ing provision of the Annual Leave Regulations: 

“An employee transferred or appointed without break in service from one 
permanent, emergency, or indefinite position within the purview of the said act 
of March 14, 1936, to another position or employment in the Federal service which 
is not within the purview of that act, shall be credited with all leave accumulated 
and accrued on the date of such transfer or appointment at such time as he may 
be subsequently retransferred or reappointed to a position within the purview 
of that act, provided such subsequent transfer or reappointment is also without 
break in service.” 


The pertinent facts of the case in which your decision is requested are as 
follows: 

1. Two employees transferred from permanent positions in another agency to 
OPA. In their previous positions they had accumulated to their credit very 
substantial amounts of annual and sick leave. 

2. For budgetary reasons, limitations were placed on their original appoint- 
ments with OPA. The appointments were made as “temporary, not to exceed 
60 days”; as stated above, however, these limitations were due to considerations 
of the availability of funds, and not to any temporary character of the positions 
themselves or of the work to be performed. 

8. The temporary appointments were renewed and extended until the budgetary 
situation was cleared up, at which time they were converted to indefinite 
appointments, 

4. At no time was there a break in service for either employee. 

Your decision is requested as to whether we may now allow these employees 
the annual and sick leave accumulated to their credit at the time of their 
original transfer to OPA. 

The general principle, of course, is stated in the Regulations: leave may only 
be transferred to a “permanent, emergency or indefinite position.” Our question 
is whether or not, in the absence of break in service, leave may be transferred 
to such position through a period of service in a temporary position. We are 
familiar with your decision of September 11, 1942 (B-28489), addressed to the 
Administrator of Federal Works, in which it was held that leave could not be 
allowed certain employees who were transferred to project employment, and 
subsequently retransferred without break in service to temporary positions on 
the administrative payrolls. 

The facts in that situation, however, differ from our problem in one respect 
which seems to us to bar the cited case as a precedent in the present situation. 
The employees involved there were separated from the service while serving in 
temporary positions. We assume that, had the two employees in our own case 
been separated from the service while serving under their original temporary 
appointments, it would not have been possible to allow them their accumulated 
leave from the agency of their previous employment. They were not so separated, 
however, but appointed to indefinite positions without break in service. In the 
cited decision you say: 

“If the employees involved here had been retransferred or reappointed without 
break in service to administrative positions other than temporary, within the 
purview of the leave acts, they would have had the leave to their credit at the 
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time they were transferred to the project recredited to them when they were 
retransferred or reappointed without break in service to administrative posi- 
tions.” 

The sentence quoted in the first paragraph of this letter provides that leave 
may be held in abeyance for an employee who passes, without break in service, 
through a period of Federal service without the purview of the Act of March 
14, 1936. The question in the instant case, therefore, is whether or not that 
principle may be extended by interpretation to cover an intervening period of 
service in a position which, while in one sense within the purview of the Act 
of March 14, 1936, is not such a position for the purpose of transfer of leave 
credits. 

In our opinion such an interpretation is reasonable and consistent with Fed- 
eral leave policy. The purpose of the quoted provision of the Regulations is to 
preserve the benefits of the act for persons who pass through a temporary 
period of ineligibility, while remaining continuously in the Federal service. The 
principle is obviously sound and equitable. The present situation of our em- 
ployees appears strictly analogous, in that they have returned without break in 
service to full eligibility under the Act, after a period of service in temporary 
appointments. It would seem most harsh and unfortunate to have to impose 
upon these persons personal penalties of some hundreds of dollars because of cir- 
eumstances wholly beyond their control which were, at most, budgetary techni- 
calities. 

It is our understanding that the quoted provision was added to the Regula- 
tions chiefly to preserve the leave rights of employees, assigned to temporary duty 
in the Canal Zone. If we are correct in this understanding, it would seem to 
create an even stronger presumption in favor of the two OPA employees 
involved: for to hold the contrary would, in effect, discriminate against em- 
ployees whose service has been continuously in positions of the class which the 
Congress intended should enjoy the privileges of annual and sick leave, and in 
favor of those who have departed from such service and returned to it at a 
later date. 

The act of March 14, 1936, created certain real and substantial benefits for 
Federal employees. By providing that these benefits shall accumulate from 
year to year up to a maximum, Congress showed that it was its intention to 
have these benefits follow employees in the permanent service, from year to 
year and from position to position. The two OPA employees in the present case 
have worked for years to accumulate the leave which now exists to their credit; 
they are now and no doubt will continue to be permanent employees of the Fed- 
eral service. We do not believe it would be consistent with the intent of Congress 
to deprive them of that leave merely by reason of the fact that for a time their 
employment, for budgetary reasons, was technically—and perhaps inaccurately— 
termed “temporary”. 

We have read a number of earlier decisions of your office indicating a contrary 
view; these decisons, however, were made before the quoted provision was 
added to the Regulations, and to the best of our knowledge the amended Regula- 
tions have never been interpreted in an analogous situation. We should appre- 
ciate your consideration of and decision in the premises stated. 


The first sentence of section 6 of the Annual Leave Regulations 


(Executive Order No. 8384 of March 29, 1940), here applicable, 
provides: 


An employee transferred or reappointed without break in service from one 
permanent, emergency, or indefinite position to another permanent, emergency, 
or indefinite position within the same or a different governmental agency shall 
at the time of his transfer or reappointment be credited with such accumulated 
and current accrued leave as may be due him, or charged with any unaccrued 
leave which may have been advanced, provided such latter position is also 
within the purview of the said act of March 14,1936. * * * 


It has been held consistently by this office—both before and after 
the amendment in section 6 of the Annual Leave Regulations (Ex- 
ecutive Order No. 8384 of March 29, 1940) adding the second sen- 
tence quoted in the first paragraph of your letter—that there is no 
authority under that section of the regulations to transfer annual 
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leave credit from or to a permanent position to or from a temporary 
position between different departments or establishments of the Gov- 
ernment. 16 Comp. Gen. 403; 17 dd. 414; id. 8380;.18 id. 317; deci- 
sion of September 11, 1942, B-28489, to the Federal Works Admin- 
istrator, and decision of September 18, 1942, B-28756, 22 Comp. Gen. 
246. Compare 20 Comp. Gen. 661; 21 id. 101, question and answer 
(c). In applying that rule the temporary or permanent character of 
a position is properly for determination upon the basis of the tenure 
of the appointment to the position from or to which an employee is 
transferred. In that'connection, see the decision of April 9, 1938, 17 
Comp. Gen. 830, 831, wherein, after quoting the definitions of “per- 
manent employees” and “temporary employees” appearing in section 
l of the annual leave regulations, and, also, after quoting the first 
sentence of section 6 of the same regulations, it was stated : 

While this section of the regulations, unlike other sections, uses the word 
“permanent” as descriptive of “position,” from and to which an employee is 
transferred or reappointed, rather than as descriptive of the “employee,” never- 
theless the permanent or temporary character of a position for leave purposes 
is determined by the term of the appointment of the employee to occupy the 
same, and the term of the appointment determines the status of the employee 
under the definition appearing in the regulations above quoted. See, generally, 
16 Comp. Gen. 264; 16 id. 403. 

Regardless of the reason for so limiting the appointment, the fact is that the 

appointment first given Miss Nelis by the Social Security Board was an appoint- 
ment “not to exceed 30 days”; hence, the position with the Board to which 
she was “transferred or reappointed” was a temporary, not a permanent, posi- 
tion. Consequently, there is no alternative but to conclude that the leave to 
her credit at the time of her resignation from the Home Owners’ Loan Cor- 
poration may not be transferred to her credit under service with the Social 
Security Board. 
Compare 21 Comp. Gen. 550; id. 924; id. 1067, wherein substantially 
the same rule is used as a basis for applying the terms “permanent” 
and “temporary” positions appearing in the within-grade promotion 
law and regulations. Accordingly, this office is unable to accept the 
suggestion made in your letter that appointments designated for 
budgetary reasons as “temporary, not to exceed 60 days” did not 
constitute temporary positions within the meaning of section 6 of the 
Annual Leave Regulations—the lack of funds or work always having 
been regarded as a proper basis for creating temporary positions by 
making temporary appointments of employees. 

Neither can this office accept the view that a distinction may be 
made in applying the rule between employees who are separated 
from the service while occupying a temporary position to which they 
were transferred from a permanent position, and employees who are 
later retransferred to a permanent position, on the basis of the second 
sentence of section 6 of the Annual Leave Regulations added by 
Executive Order No. 8384 of March 29, 1940, quoted in the first 
paragraph of your letter. As temporary employees holding tempo- 
rary positions are expressly within the purview of the Annual Leave 
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Act of March 14, 1936, 49 Stat. 1161, and the regulations issued there- 
under, pursuant to which temporary employees receive annual leave 
at the rate of 214 days per month, the second sentence of section 6 
of the Annual Leave Regulations which has relation to employees 
who have been transferred to employments or positions in the Federal 
service not within the purview of the leave act of March 14, 1936, 
was not intended to, and does not, apply to such cases as here pre- 
sented. The terms of the regulation issued by the President under 
authority of section 5 of the annual leave act are so clear and un- 
ambiguous as to leave no room for reasonable doubt that they do not 
authorize the transfer of annual leave credit from a permanent to a 
temporary position; and this office cannot by any strained interpre- 
tation or construction of the law and regulations extend the leave 
transfer privilege to such cases. 

Also, when considering the question presented in the light of the 
history of section 6 of the Annual Leave Regulations, there can be 
no doubt but that the President did not intend to permit the transfer 
of leave credit from a permanent to a temporary position. Section 
6 of Executive Order No. 7845 of March 21, 1938, authorized transfer 
of annual leave credit only from one permanent position to another 
permanent position. Said regulation was amended by Executive 
Order No. 7879 of May 9, 1938, so as to extend the benefit to transfers 
between emergency and indefinite positions as well as to transfers 
between permanent positions, but the benefit was not then or there- 
after extended to transfers involving temporary positions as defined 
by the leave regulations. It would appear, therefore, that the omis- 
sion of transfers from and to temporary positions was not an over- 
sight but was intentional and for the purpose of excluding temporary 
employees from such benefit. 

Accordingly, I have to advise that the two employees referred to in 
the second paragraph of your letter may not be credited with the 
annual leave they earned in permanent positions in another Federal 


agency prior to transfer to temporary positions under the Office of 
Price Administration. 


(B-29923) 


COMPENSATION DIFFERENTIALS FOR POSITIONS IN ALASKA— 
ADMINISTRATIVE AUTHORITY TO FIX 


In the absence of an Executive order extending under authority of the act of 
November 26, 1940, all the provisions of the classification act to positions in 
the custodial service under the Post Office Department in Alaska, the Depart- 
ment may administratively allocate such pusitions one or more grades 
higher than the grades in which the same or similar positions are allocated 
in the continental United States, provided the salary rate so fixed for a 
position in Alaska does not exceed by more than 25 percent the authorized 
salary rate for the same or similar position in: the States. 
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Comptroller General Warren to the Postmaster General, November 3, 1942: 
I have your letter of October 28, 1942, as follows: 


Reference is made to your decisions of December 15, 1941 (B 22169), and 
January 15, 1942, relative to placing or allocating all positions in the Custodial 
Service of the Post Office Department in grades with salary ranges prescribed 
by the schedules appearing in the Classification Act as amended, in order that 
the employees may be given full benefits of the within-salary advancement plan 
as provided by the Act of August 1, 1941. The Department has placed all posi- 
tions in the Custodial Service within specific grades with salary ranges as pre- 
scribed in Paragraph (a) of Section 2 of the Act of August 1, 1942 (Public Law 
694—HR 6217). 

At the time allocations were made of positions in Government-owned Post 
Office buildings in the Territory of Alaska, it was learned that it was the policy 
of some Departments to recognize a differential due to living conditions in 
Alaska and to place positions in the Territory in one grade higher than similar 
positions within the Continental limits of the United States. We acted likewise 
in allocating Custodial positions in Alaska. For instance, Custodial Laborers 
ordinarily falling in Grade CPC-2, salary range $1,200 to $1,500 per annum, were 
placed in Grade CPC-3, salary range $1,320 to $1,620 per annum. 

Owing to conditions now obtaining in Alaska due to the war emergency, 
Postmasters have informed us that it is impossible to procure help at existing 
salary ranges. Agencies of the Government actively engaged in the prosecution 
of the war have space in Post Office buildings in Alaska and you can readily 
realize that it is necessary for the successful operation of these services, and 
the Postal Service, for us to maintain these buildings in an efficient operating 
condition at all times. To do this a full complement of personnel is essential. 

In the Act of November 26, 1940 (Public 880—76th Congress), there is a pro- 
vision which authorizes the President of the United States to establish certain 
salary differentials under certain conditions. It is our understanding that the 
Civil Service Commission has been unable to act ugder this provision up to this 
time. 

In view of the conditions recited, it will be appreciated if you will advise 
whether there would be any objection to allocating positions in the Custodial 
Service in Alaska two grades higher than similar positions within the Continental 
limits of the United States, with the understanding that the minimum of the 
salary range of said higher grade would not exceed a differential of 25 per cent. 


In view of the urgency of the situation, a very prompt reply would be 
appreciated. 


In the audit of accounts involving employees on duty in Alaska, 
this office has for many years recognized the practice of various 
administrative offices to fix a salary differential for civilian employees 
on duty in Alaska, so long as the amount of the differential did not 
exceed by more than 25 percent the salary rate that would be author- 
ized for the same or similar position in the States. The practice in 
some administrative offices has been to fix the differential on a per- 
centage basis not to exceed 25 percent, and the practice in other 
administrative offices has been to allocate positions in Alaska one or 
more grades higher than in the States—that being tantamount to a 
differential—the salary rate paid in the higher grade in Alaska not 
exceeding by more than 25 percent the salary rate that would be paid 
for the same position in the States. See, for instance, my decision 
dated October 27, 1941, 21 Comp. Gen. 369-377 (question and answer 
8), to the Secretary of the Interior, wherein the administrative prac- 
tice of allocating positions in Alaska one grade higher than in the 
States was specifically recognized. The practice has been viewed as 
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not objectionable because under existing law salary rates in the field 
service, including Alaska (with one exception hereafter referred to), 
is primarily an administrative responsibility. See section 2 of the 
act of July 3, 1930, 46 Stat. 1005. Compare 21 Comp. Gen. 205, 
wherein was considered section 4 of the act of August 24, 1912, 
37 Stat. 561 (section 81, title 2, of the Canal Zone Code, as amended 
by the act of July 9, 1937, 50 Stat. 487), authorizing the fixing of a 
percentage differential in the Canal Zone but with the limitation 
that such differential “shall in no instance exceed by more than 25 
per centum the salary or compensation paid for the same or similar 
service to persons employed by the Government in the continental 
United States.” 

Title II of the act of November 26, 1940, 54 Stat. 1212, to which 
you refer, authorizes but does not require, the President, under certain 
conditions, to extend the classification act to any offices or positions 
in the field service. The provision in said statute relative to the 
fixing of a differential is merely incidental to—and applicable only 
in the event of—the extension of the classification act in all its 
phases to the field service, including the final jurisdiction and author- 
ity of the Civil Service Commission, rather than of the adminis- 
trative office concerned, to approve the allocations of positions. See 
21 Comp. Gen. 947. That statute is not self-executing; and it in no- 
wise operates to disturb the long recognized administrative practice 
of fixing a differential for positions in Alaska when such positions 
are administratively allocated—as distinguished from allocations di- 
rectly by the Civil Service Commission pursuant to an Executive 
order under the authority of said statute. It appears that only one 
Executive order has been issued under said statute, to wit, No. 8955, 
dated December 1, 1941, and it does not apply to positions under 
the Post Office Department because, in scope, it is specifically limited 
to certain civilian positions under the War and Navy Departments 
located not only in Alaska but at a number of other outlying sta- 
tions of the United States. 

With regard to the statute of November 26, 1940, supra, it was 
stated in my decision of March 24, 1941, 20 Comp. Gen. 552, 554, as 
follows: 

The act of November 26, 1940, 54 Stat. 1211, authorizes the President by 
Executive order to exempt from classification “offices or positions outside the 
States of the United States and the District of Columbia filled by natives of 
Territories or possessions of the United States (including the Philippine Islands) 
or foreign nationals.” While this statute is not self-executing, it is in the nature 
of a recognition by the Congress that native employees are not required to be 
classified. Compare the decision of February 25, 1941, B-14968, 20 Comp. Gen. 
484, holding that the salary rates of part-time employees in the field service must 
continue to be fixed in accordance with the Classification Act under existing 
rules, unless and until the President by Executive order exempts such positions 


under the authority vested in him by said act of November 26, 1940. In other 
words, the Congress by said statute vests in the President the authority to make 
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exemptions from classification of certain classes of positions in the field service 
but until the President has acted under such authority the existing rules, either 
requiring classification or exempting from classification, must remain in full 
force and effect. es 
You are advised, therefore, that unless and until the President by 
Executive order extends all the provisions of the classification act to 
positions in the custodial service under the Post Office Department 
in Alaska, this office is not required to object to administrative action 
by the Post Office Department in allocating such positions in Alaska 
one or more grades higher than the grades in which the same or 
similar positions are allocated in the continental United States, pro- 
vided the salary rate fixed for the position in the higher grade in 
Alaska does not exceed by more than 25 percent the salary rate 
authorized to be fixed for the same or similar position in the States. 


(B-29751) 


MILEAGE—COAST GUARD OFFICER—TRAVEL PERFORMED AS EN- 
LISTED MAN AFTER TEMPORARY APPOINTMENT AS OFFICER 


Where a member of the Coast Guard was furnished transportation in kind as an 
enlisted man upon permanent change of station under orders directed to him 
in such enlisted status, and he reported.for duty in that status at his new 
station, the fact that his temporary appointment as Pay Clerk had been made 
before he performed the travel does not operate to entitle the officer to 
mileage, retroactively, by virtue of section 5 of the act of June 30, 1942, 
providing that personnel temporarily appointed pursuant to the act of July 
24, 1941, shall be entitled to the pay and allowances of the rank to which 
so appointed from the date such appointments are made. 


Assistant Comptroller General Elliott to the Secretary of the Navy, November 
There has been received your letter of October 20, 1942, forwarding 
a letter from Lieutenant O. F. McClow, U. S. Coast Guard, Special 
Disbursing Agent (Navy), Disbursing Officer, Headquarters, U. S. 
Coast Guard, dated September 4, 1942, requesting decision whether 
he is authorized to pay Clerk Alva O’D. Wise, U. S. Coast Guard, 
mileage at 8 cents per mile, for travel performed May 16, 1942, on trans- 
portation request furnished him as an enlisted man, from Fort Lauder- 
dale, Florida, to Key West, Florida. 
Orders dated May 16, 1942, directed as follows: 
From: Commanding Officer, Fort Lauderdale Base. Wise, Alva O. (111-170) 
CY, USCG. 
Subject: Orders; transfer; travel. 
Reference: DCGO/L 11 May, 1942, (701-531). 
1, Proceed to Key West, Florida and upon arrival thereat report to Office, 
Captain of the Fort for assignment to duty. 
2. Handed you herewith is Transportation Request No. Ncg-379 covering your 


travel from Fort Lauderdale, Fla., to Key West, Florida via Florida Motor 
Lines, Inc. 

3. This order constitutes a permanent change of station from Fort Lauderdale, 
Fla. to Key West Florida. 


540712™—43——_30 
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4. Travel necessary to the execution of this order is required by the public 
interests and is chargeable against the Key West District Travel Allotment, 
Symbol 06-20. 

5. Allowances for subsistence and quarters as prescribed in Pay and Supply 
Instructions, is applicable in this case. 

6. Departed this unit at 2: 00 p.m. this date. 


It appears travel was performed as directed on May 16, 1942. It 
is stated that on May 11, 1942, the President appointed Mr. Wise to 
the rank of Pay Clerk with rank as such from May 1, 1942, and that 
on May 18, 1942, Mr. Wise executed the oath as Pay Clerk. By 
second indorsement of July 17, 1942, the District Coast Guard Officer, 
ith Naval District, Miami, Florida, amended the original orders, as 
follows: 


1. Inasmuch as the President of the United States appointed you a Pay 
Clerk in the Coast Guard for temporary service to rank from the ist day of 
May, 1942, and in accordance with Act approved June 30, 1942 (Public No. 
639—77th Congress), the travel performed under basic communication is 
amended as follows: 

PRS Niesnisiads Mileage is allowed.” 

2. Any allowances that have been paid you in accordance with paragraph 5, 
basic communication will be adjusted in the manner described in Finance 
Circular No. 86-42. 


Section 5 of the act of June 30, 1942, 56 Stat. 465, Public Law 639, 
provides that: 


Personnel heretofore and hereafter temporarily appointed pursuant to and as 
defined in the Act of July 24, 1941 (Public Law 188, Seventy-seventh Congress), 
shall be entitled to the pay and allowances of the grade or rank to which so 
appointed from the dates on which such appointments are made by the Pres- 
ident, and their appointments, unless expressly declined, shall be regarded for 
all purposes as having been accepted on the date made, without formal accept- 
ance or oath of office. 


The orders of May 16, 1942, directed Mr. Wise to make a permanent 
change of station from Fort Lauderdale to Key West as a chief yeoman. 
_ As an enlisted man he was entitled to transportation in kind. He 
was furnished the transportation to which entitled on a Government 
transportation request, and he actually performed the travel and 
reported for duty at his new station in the status of an enlisted man. 
The change made by the amended orders after the travel had been 
performed was without effect to modify the accrued right to trans- 
portation in kind, unless it was the intention of the Congress by the 
cited legislation to so increase such rights. The statute provides 
that the personnel within its scope “shall be entitled to the pay and 
allowances of the grade or rank to which so appointed from the dates 
on which such appointments are made by the President.” While this 
act provides for the payment of back pay and allowances it has never 
been the practice to apply such provisions so as to change allowances 
which are furnished in kind, 19 Comp. Dec. 414; A-51525, November 
14, 1933. That it was not the intention of the Navy Department in 
requesting the cited legislation is indicated by the statements made 
by Rear Admiral Jacobs before the House of Representatives, Com- 
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mittee on Naval Affairs, document No. 249, Hearings on H. R. 7160, 
page 3291, as follows: 

Admiral Jacoss. By present law, personnel temporarily appointed or promoted 
in grade are not entitled to the pay of the office to which appointed or promoted 
prior to the date of execution of an oath of office. In numerous instances, officers 
So appointed or promoted have been lost in action, presumably after having 
executed the oath of office form, and the form lost with the ship. Thus, the 
Department is without positive knowledge that these officers were, in fact, serv- 
ing in the higher grade when lost; their dependents accordingly are denied the 
death benefits based on the higher grade. This section will correct that condi- 
tion by granting the higher pay from the date the appointment is made. 

The CHatrMaN. That does not apply to the officer on shore, because he prompt- 
ly accepts his commission and takes the oath? 

Admiral Jacoss. That is right. 

It is apparent from the foregoing statements, which are also 
reflected in the House of Representatives Report No. 2238, 77th Con- 
gress, at page 5, that there was no intention to retroactively change 
rights which have accrued to allowances furnished Navy personnel 
in kind. 

The basis of this claim is that the claimant was an officer when this 
change of station was made. The facts are that he was actually 
serving as an enlisted man, that he was ordered to travel as an en- 
listed man, that he was actually furnished transportation in kind 
authorized for enlisted man directed to travel, and that the travel 


was accomplished in such status. Under these circumstances the 


statute does not authorize the payment of mileage to this officer. 
Accordingly you are advised that payment is not authorized on the 
voucher submitted which will be retained in this office. 


(B-27270) 


PAY—ADDITIONAL—FOREIGN DUTY—ARMY OFFICER’S RIGHT AS 
AFFECTED BY TEMPORARY NATURE OF DUTIES 


An Army officer on temporary duty in Canada, which duty is not merely incident 
to or in connection with a paramount or primary duty in the United States, 
is entitled to the 10 percent increase in base pay authorized by section 2 of 
the Pay Readjustment Act of 1942 for commissioned officers for any period 
of service while on duty in any place beyond the continental limits of the 
United States or in Alaska. 


Assistant Comptroller General Elliott to Major A. J. Fedalei, U. S. Army, 
November 5, 1942: 


There has been received by indorsement of July 3, 1942, your letter 
of June 11, 1942, as follows: 


1. There is enclosed voucher stated in favor of Lieutenant Colonel Edmund M. 
Gregorie, Q. M. C., in the amount of $28.19, representing foreign pay at the rate 
of 10 per centum of the base pay from the period from May 5, 1942, to June 3, 
1942 inclusive, for advance decision as to whether or not payment may be made. 

2. Section 18 of the act of March 7, 1942, Public Law No. 490, provides in purt 
as follows: 

“* * * the base pay of any commissioned officer in such forces shall be 
increased by 10 per centum for any period of service while on sea duty, or 
duty in any place beyond the continental limits of the United States or in 
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Alaska, which increases in pay shall be in addition to pay and allowances as 
now authorized: * * *” [Italics supplied.] 

8. Colonel Gregorie advises that he has been paid mileage for the travel 
performed in the United States and per diem in lieu of subsistence at the rate 
of $5.00 for the time spent in Canada by Colonel William M. Dixon, F. D., pur- 
suant to authority contained in paragraph 1, Special Orders 1, Headquarters, 
Canadian-American Military Board, Washington, D. C., dated May 1, 1942. 

4. Decision B-25847, dated May 25, 1942, from your office states in part as 
follows: 

“* * * On the assumption that the persons referred to are, as stated in the 
question, assigned to duty on board Army Mine Planters, harbor boats or 
supply ships and not ordered thereon for travel incident to ‘duty in any place 
beyond the continental limits of the United States or in Alaska’ they would not 
be entitled to the increases for foreign service, mere travel beyond the con- 
tinental limits of the United States without an assignment to duty thereat not 
constituting foreign service. * * *” 


and 


“* * * Tn 23 Comp. Dec. 82, it was held, quoting from the syllabus: 

“ ‘Officers and enlisted men of the Army regularly stationed in the Canal Zone 
are not entitled to foreign-service pay for duty occasionally performed by them 
in the Republic of Panama when such duty, such as maneuver operations, recon- 
naissance, etc., is merely incidental to their regular duty in the Canal Zone.’” 

“In the course of the decision, it was stated at page 83: 

“In the decision of this office of November 20, 1913 (20 Comp. Dec. 333, 335) 
it was said, in effect, that additional compensation for foreign service is pro- 
vided not because of any assumed difference in the character of the service to be 
performed, but because the foreign service entails the meeting of different living 
conditions. It has been held also that foreign-service pay is not payable for 
duty in a foreign country where such duty is of a temporary character and inci- 
dent to another assignment (73 MS Comp. Dec. 87, April 7, 1915).’” 

5. While the act of March 7, 1942, states that the base pay shall be increased 
by 10 per centum for any period of duty at any place beyond the continental 
limits of the United States; however, in view of the statements made in Deci- 
sion B-25847, dated May 25, 1942, referred to above and the further fact that 
said decision does not appear to cover an identically analogous case, there is 
doubt in the mind of the undersigned disbursing officer as to whether or not 
payment may be made of the amount claimed on this voucher. 


By orders of the Secretary of War, dated April 24, 1942, a board 
of officers was constituted as therein specified to proceed at the appro- 
priate time to Canada as a mission for the purpose of effecting the 
transfer of United States citizens then in the Canadian armed forces 
to the armed forces of the United States. The board, with such au- 
thorized commissioned, enlisted and civilian personnel as may be 
attached thereto, were directed to proceed on temporary duty from 
Washington, D. C., to Halifax, N. S., Vancouver, B. C., and to sueh 
intermediate points in Canada as may be necessary to interview eligi- 
ble applicants, and to return to Washington, D. C. Upon completion 
of their temporary duty the members of the board and attached per- 
sonnel were directed to return to their proper station. 

By Special Orders No. 1, dated Headquarters, Canadian-American 
Military Board, Washington, D. C., May 1, 1942, Lieutenant Colonel 
Edmund M. Gregorie, and other officers and the civilian employees 
therein named, having been attached to the board, were ordered to 
accompany said board from Washington, D. C., to Halifax, N. S., 
Vancouver, B. C., and return to Washington, D.C. In lieu of subsist- 
ence a flat per diem of $5 was authorized for officers for the temporary 
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duty outside the continental limits of the United States in accordance 
with existing laws and regulations. 
This officer’s itinerary is stated on the voucher as follows: 


Washington, D. C. 5:00 PM May 4, 1942 
St. Johns, Que. 7:00 AM May 5, 1942 
Halifax, N. S. May 7, 1942 
Halifax, N. S. May 8, 1942 
Vancouver, B. C. June 1, 1942 
Ly: Vancouver, B. C. June 3, 1942 
Ar: Border-Blaine, Wash., U. S. A. 11:03 AM June 3, 1942 
Ar: Washington, D. (. 5:30 PM June 6, 1943 


Apparently, intermediate stops were made between the time of depar- 
ture from Halifax, N. S., and arrival at Vancouver, B. C., June 1, 1942. 

Section 18 of the act of March 7, 1942, 56 Stat. 148, Public Law 490, 
provides: 


Hereafter the base pay of an enlisted man, warrant officer, or nurse (female) 
in the military or naval forces of the United States shall be increased by 20 per 
centum and the base pay of any commissioned officer in such forces shall be in- 
creased by 10 per centum for any period of service while on sea duty, or duty in 
any place beyond the continental limits of the United States or in Alaska, which 
increases in pay shall be in addition to pay and allowances as now authorized: 
Provided, That the per centum increases herein authorized shall be included in 
computing increases in pay for aviation and submarine duty: Provided further, 
That this section shall be effective from December 7, 1941, and shall cease to be 
in effect twelve months after the termination of the present war is proclaimed 
by the President. 


This section was expressly repealed by section 19 of the act of June 16, 


1942, 56 Stat. 369, Public Law 607, and was reenacted with a provision 
not here material as section 2 of the latter act, 56 Stat. 360, to be effec- 
tive from December 7, 1941. Lieutenant Colonel Gregorie was at- 
tached to the board for temporary duty as acting quartermaster and 
agent finance officer and, according to the itinerary hereinbefore 
quoted, performed the duties in Canada as directed by the orders. 
While the duty was of a temporary nature it was not merely incident 
to or in connection with a paramount or primary duty in the United 
States; it therefore constituted a duty “beyond the continental limits 
of the United States” and thus reasonably falls within the language 
and purview of section 18 of the act of March 7 and section 2 of the 
act of June 16, 1942. You are authorized to pay the voucher which is 
returned herewith, if otherwise correct. 


(B-27930) 
LONGEVITY AND PERIOD PAY—NAVAL RESERVE—SERVICE CREDITS 


Naval Reserve officers may count for purposes of longevity pay under section 3 
of the Pay Readjustment Act of 1942 full time for all periods of active service 
while holding commissions in the Naval Reserve Force or Marine Corps Re- 
serve Force created by the act of August 29, 1916, but full time credit for 
inactive service in such Reserve Forces is limited to officers confirmed in 
grade and qualified for all general service, 
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Naval Reserve officers (other than those in the reserve, active or retired, on the 
effective date of the Pay Readjustment Act of 1942 who are protected by the 
saving clause in section 19) may not count for purposes of longevity pay 
under section 3 of the act one-half time for periods of inactive commissioned 
service while holding provisional grades in the Naval Reserve Force or the 
Marine Corps Reserve Force créated by the act of August 29, 1916. 

Naval Reserve officers may count for purposes of longevity pay under section 3 of 
the Pay Readjustment Act of 1942 commissioned service in the active Na- 
tional Guard (State) during periods of Federal recognition, and commis- 
sioned service in the National Guard of the United States, but periods in the 
National Guard reserve or inactive National Guard may not be counted. 

Commissioned officers, including commissioned warrant officers, of the Naval Re- 
serve may count for purposes of longevity pay under sections 3 and 8, re- 
spectively, of the Pay Readjustment Act of 1942 full time for all periods 
during which they held commissions in the Officers’ Reserve Corps of the 
Army. 

The authority under section 7 of the Naval Reserve Act of 1938, as amended, for 
commissioned warrant officers of the Naval Reserve to count full time for all 
periods (both active and inactive) during which they held commissions in 
the Naval Reserve Force, Marine Corps Reserve Force, the Naval Reserve, 
or the Marine Corps Reserve, in the computation of both longevity pay and 
period pay is not affected by the Pay Readjustment Act of 1942, so that such 
reserve service may continue to be counted in computing their pay. 

Commissioned warrant officers of the Nava] Reserve may count for purposes of 
longevity pay, but not for purposes of period pay, under section 8 of the Pay 
Readjustment Act of 1942 commissioned service in the active National Guard 
(State) during periods of Federal recognition, and commissioned service in 
the National Guard of the United States, but periods in the National Guard 
reserve or inactive National Guard may not be counted. 

Commissioned officers, commissioned warrant officers, warrant officers, and en- 
listed men on the honorary retired list of the Naval Reserve may not count, for 
purposes of longevity pay under the Pay Readjustment Act of 1942, time on 
such honorary retired list between their transfer thereto and their recall to 
active duty. (But see 22 Comp. Gen. 664.) 

Commissioned officers, including commissioned warrant officers, of the Naval Re- 
serve may count active service as aviation cadets for purposes of period and 
longevity pay under the Pay Readjustment Act of 1942, where such service 
was under appointment in accordance with laws in effect prior to the effective 
date of the Naval Aviation Cadet Act of August 4, 1942, as distinguished from 
service as an aviation cadet enlisted under the provisions of the latter act. 

Warrant officers and enlisted men of the Naval Reserve may count all service, both 
active and inactive, in the Naval Reserve Force or Marine Corps Reserve 
Force created by the act of August 29, 1916, for purposes of pay under the 
Pay Readjustment Act of 1942. 

The service authorized by section 2 of the act of August 27, 1940, to be credited 
for purposes of longevity pay to aviation officers of the Naval and Marine 
Corps Reserve who were appointed under such act in the line of the Regular 
Navy or Marine Corps is not affected by the Pay Readjustment Act of 1942, 
so that such officers may continue to count for purposes of longevity pay all 
service which they were entitled to count under the said act of August 27, 
1940. 


Assistant Comptroller General Elliott to the Secretary of the Navy, November 
942: 


Reference is made to your letter of August 5, 1942, transmitting a 
letter dated July 28, 1942, from the Chief of the Bureau of Supplies 
and Accounts, in which are presented for decision certain questions as 
to the service which Naval Reserve personnel on active duty may 
count for pay purposes from and after June 1, 1942, under the pro- 
visions of the Pay Readjustment Act of 1942, Public Law 607, ap- 
proved June 16, 1942, 56 Stat. 359. 

Section 3 of the act of June 16, 1942, 56 Stat. 360, Public Law 607, 
provides: 
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When officers of the National Guard or of the Reserve forces of any of the 
services mentioned in the title of this Act, including Reserve officers, are 
authorized by law to receive Federal pay, those serving in grades corre- 
sponding to those of colonel, lieutenant colonel, major, captain, first lieutenant, 
and second lieutenant of the Army shall receive the pay of the sixth, fifth, 
fourth, third, second, and first periods, respectively, unless entitled to the pay 
of a higher period under the provisions of section 14 of this Act. Such officers 
whenever entitled to Federal pay, except armory drill and administrative func- 
tion pay, shall receive as longevity pay, in addition to base pay, an increase 
thereof at the per centum and time rates up to thirty years provided in section 
1 of this Act. In computing the increase of pay for each period of three years’ 
service, such officers shall be credited with full time for all periods during 
which they have held commissions as officers of any of the services mentioned 
in the title of this Act, or in the Organized Militia prior to July 1, 1916, or in 
the National Guard, National Guard of the United States, or in the Officers 
Reserve Corps, or in the Naval Militia, or in the National Naval Volunteers, 
or in the Naval Reserve force, Naval Reserve, Marine Corps Reserve force, 
Marine Corps Reserve, Coast Guard Reserve, and the Reserve Corps of the 
Public Health Service, when confirmed in grade and qualified for all general 
service, 


The questions are answered in the order stated: 


[Whether] (1) Commissioned officers of the Naval Reserve, exclusive of 
commissioned warrant oflicers, may count for longevity pay purposes full time 
for all periods of service (both active and inactive) while holding a commis- 
sion in the Naval Reserve Force or Marine Corps Reserve Force. 


Section 3 of the act of June 10, 1922, 42 Stat. 627, was construed 
as authcrizing full time credit for longevity during the time which an 
officer of the Naval Reserve Force created by the act of August 29, 
1916, 89 Stat. 587, was confirmed in grade and qualified for all general 
service with credit for half time for inactive service in a provisional 
grade or rank. Section 11 of the Naval Reserve Act of February 28, 
1925, 43 Stat. 1083, provided that when on the active duty prescribed 
therein officers of the Naval Reserve “shall be deemed to have been 
confirmed in grade and qualified for all general service.” Section 7 
of the Naval Reserve Act of June 25, 1938, 52 Stat. 1176, contains a 
similar provision. Thus since the effective date of the Naval Reserve 
Act of 1925, officers of the Naval Reserve when on active duty are 
deemed to have been confirmed in grade and qualified for all general 
service. 

In decision B-28618, dated September 28, 1942, 22 Comp. Gen. 275, 
it was stated : 

The provision now appearing in the law [section 3 of the act of June 16, 1942] 
requiring confirmation in grade and qualifications for all general service applies 
only to the Naval Reserve Force and Marine Corps Reserve Force in which, 
from 1916 to 1925, such confirmation and qualification were required. * * * 
The only effect therefore of the limiting words is to deny to officers of the Naval 
or Marine Corps Reserve Force any credit for longevity during the time they 
held only a provisional grade in the Naval or Marine Corps Reserve Force. 

Since the Naval Reserve Force, created by the act of August 29, 1916, 
appears to be the only reserve force enumerated among the reserve 
organizations requiring confirmation in grade and qualification for 
all general service, the concluding clause in section 3—‘when con- 
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firmed in grade and qualified for all general service”—is limited 
in its effect to officers of the Naval Reserve Force while holding a pro- 
visional grade. Accordingly, question (1) is answered that commis- 
sioned officers of the Naval Reserve Force may count for longevity 
pay purposes full time for all periods of active service while holding a 
commission in the Naval or Marine Corps Reserve force, but full time 
credit for inactive service is limited to officers confirmed in grade and 
qualified for all general service. 


(2) If the answer to (1) is in the negative, may such officers in view of the 
provision in Section 1 of the Pay Readjustment Act of 1942 count full time 
for all periods of commissioned service in an inactive status in the Naval 
Reserve Force or Marine Corps Reserve Force while confirmed in grade and 
qualified for all general service, and one-half time for all periods of commis- 
sioned service in an inactive status in the Naval Reserve Force or Marine Corps 
Reserve Force while in a provisional status. 


Section 3 of the act of June 10, 1922, 42 Stat. 627, provided in per- 
tinent part: 


* * * In computing the increase of pay for each period of three years’ 
service, such officers shall be credited with full time for all periods during which 
they have held commissions as officers of any of the services mentioned in the 
title of this Act, or in the Organized Militia prior to July 1, 1916, or in the Na- 
tional Guard, or in the Naval Militia, or in the National Naval Volunteers, or in 
the Naval Reserve Force or Marine Corps Reserve Force, when confirmed in 
grade and qualified for all general service, with full time for all periods during 
which they have performed active duty under reserve commissions, and with one- 
half time for all other periods during which they have held reserve commissions. 


The act of June 10, 1922, as amended, was expressly repealed by 
the second paragraph of section 19 of the act of June 16, 1942, 56 
Stat. 369, as were all other laws inconsistent with the provisions of the 
1942 act. Except as an individual officer is affected by the saving 
clause of section 19 (that is, must have been in the reserve, active or 
retired, on June 1, 1942), this question is answered in the negative. 


[Whether] (8) Commissioned officers of the Naval Reserve, exclusive of 
commissioned warrant officers, may count for longevity pay purposes, full time 
for all periods of commissioned service (both active and inactive) in the Na- 
tional Guard and the National Guard of the United States or whether such 
service is limited to periods of Federal recognition as National Guard after 
full compliance with the National Defense Act of June 3, 1916. 


Again quoting from section 3 of the act of June 16, 1942, it is 
provided : 

* * * In computing the increase of pay for each period of three years’ serv- 
ice, such officers shall be credited with full time for all periods during which they 
have held commissions as officers of any of the services mentioned in the title 
of this Act, or in the Organized Militia prior to a 1, 1916, or in the National 
Guard, National Guard of the United States * * 

As to National Guard service (State) a Naval Reserve officer would 
be entitled to longevity credit for service in the active National Guard 
during the period of Federal recognition, but would not be entitled 
to such credit during periods he was in the National Guard reserve or 
inactive National Guard; he would be entitled to longevity credit for 
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all time he held a commission in the National Guard of the United 
States. 


[Whether] (4) Commissioned officers of the Naval Reserve, including com- 
missioned warrant officers, are entitled to count for longevity pay purposes full 
time for all periods during which they have held commissions in the Officers 
Reserve Corps of the Army. 

Section 3 of the act of June 16, 1942, does not require confirmation 
in grade and qualification for all general service in any of the other 
reserve forces named in the section, as the statutory provisions ap- 
plicable to such other reserve forces do not require confirmation and 
qualification. The last clause of the section, therefore, has no appli- 
cation to members of the Officers’ Reserve Corps of the Army. See 
B-28618, dated September 28, 1942, 22 Comp. Gen. 275, to Colonel 
Tom E. Thrasher, Jr. This question is answered in the affirmative. 

[Whether] (5) Commissioned warrant officers of the Naval Reserve may 
count for period pay and longevity pay purposes full time for all periods (both 
active and inactive) while holding a commission in the Naval Reserve Force, 
Marine Corps Reserve Force, the Naval Reserve or Marine Corps Reserve as 
authorized in the Act of August 27, 1940. 

Section 3 of the act of June 16, 1942, is applicable to officers of the 
reserve forces serving in grades corresponding to those of colonel to 
second lieutenant in the Army, but makes no specific provision for 
commissioned warrant officers of the Naval Reserve. Section 14 of 
the same act, 56 Stat. 367, provides that officers, warrant officers, and 
enlisted men of the reserve forces, when on active duty in the service 
of the United States, shall be entitled to receive the same pay and 
allowances as are authorized for persons of corresponding grades and 
length of service in the regular service. Section 8 of the act, 56 Stat. 
362, prescribes the pay and allowances of commissioned warrant officers 
of the Navy, the last paragraph thereof prescribing and limiting the 
reserve service which may be credited for longevity purposes, but 
nowhere in the act is specific provision made defining the character 
of prior service which commissioned warrant officers of the Naval 
Reserve may count for period pay purposes. It has been held that 
commissioned warrant officers of the regular Navy may count prior 
inactive service in the Naval Reserve Force, created by the act of 
August 29, 1916, in the computation of each three years’ service for 
longevity pay purposes, but that in view of the proviso in the last 
paragraph of section 8 only active commissioned service in the Navy, 
Marine Corps, or Coast Guard, or of the reserve components thereof 
may be counted for pay period purposes. See decision to the Secretary 
of the Navy, B-27564, dated September 18, 1942, 22 Comp. Gen. 236, 
answers to questions 2 and 3 beginning at page 240. 

Although pay rates for commissioned warrant officers of the Naval 
Reserve are now found in section 8 of the act of June 16, 1942, the 
provision for the service to be credited in the computation of pay 
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periods and longevity pay is specifically provided in section 7 of the 
Naval Reserve Act of 1938 as amended by section 8 of the act of August 
27, 1940, 54 Stat. 865. The last proviso of said section 7 of the Naval 
Reserve Act of 1938, as amended, 54 Stat. 865 provides: 

* * * that all periods during which chief warrant officers have held com- 
missions in the Naval Reserve shall be included in computing their pay as 
provided in the act of February 16, 1929 (45 Stat. 1186). 

In construing the effect of the proviso just quoted it was held in 
decision to the Secretary of the Navy, B-12441, dated February 6, 1941, 
that all periods during which commissioned warrant officers have held 
commissions in the Naval Reserve, whether on active duty or in an inac- 
tive status, may be included in the computation of service for both 
period’ pay and longevity pay purposes. The act of February 16, 
1929, 45 Stat. 1186, was an amendment to the act of June 10, 1922, 
and since the 1922 act, as amended, has been repealed by the Pay 
Readjustment Act of 1942, the only change which the 1942 act accom- 
plished, insofar as section 8 of the act of August 27, 1940, was affected, 
was to substitute the pay rate provisions of section 8 of the act of 
June 16, 1942, leaving the balance of the applicable section 8 of the act 
of August 27, 1940, the subsisting law as to commissioned warrant 
officers of the Naval Reserve. Question 5 is answered in the 
affirmative. 
{Whether] (6) Commissioned warrant officers of the Naval Reserve may count 
for period pay and longevity pay purposes full time for all periods while holding 
a commission in the National Guard. 

In view of sections 8 and 14 of the act of June 16, 1942, commis- 
sioned service in the National Guard (see answer to question 3) may 
be included for longevity pay but not for period pay. 

[Whether] (7) Commissioned officers, commissioned warrant officers, warrant 
officers, and enlisted men on the honorary retired list of the Naval Reserve may 
count for longevity pay purposes the time elapsing between effective date of 
transfer to the honorary retired list to the date on which they become entitled 
to active duty pay and allowances upon subsequent recall to active duty. 

Section 1 of Public Law 538, approved May 4, 1942, 56 Stat. 266, 
provides: 

That hereafter warrant officers and enlisted men of the Naval Reserve, Marine 
Corps Reserve, and the National Guard of the United States shall be credited 
with longevity for pay purposes on the basis of full time for all service since 
June 30, 1925, both active and inactive, in the Naval Reserve, Marine Corps 
Reserve, and the National Guard: Provided, That warrant officers and enlisted 
men of the National Guard of the United States shall not be credited for this 
purpose with time served in the inactive National Guard not in the active Fed- 
eral service. 

Section 15 of the act of June 16, 1942, 56 Stat. 367, Public Law 607, 
provides in pertinent part: 

On and after the effective date of this Act, retired officers, warrant officers, 


nurses, enlisted men, and members of the Fleet Reserve and Fleet Marine Corps 
Reserve shall have their retired pay, retainer pay, or equivalent pay, computed 
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as now authorized by law on the basis of pay provided in this Act, which pay 
shall include increases for all active duty performed since retirement or transfer 
to the Fleet Reserve or Fleet Marine Corps Reserve in the computation of their 
longevity pay and pay periods: * * 


On the authority of the above provisions and the decision to the 
Secretary of the Navy, B-26510, dated September 30, 1942, 22 Comp. 
Gen. 281, this question is answered in the negative. 


[Whether] (8) Commissioned officers and commissioned warrant officers of 
the Naval Reserve may count for longevity and period pay purposes, active service 
in the grade of aviation cadet as authorized in Section 7 of the Naval Reserve 
Act of 1938. 

Section 7 of the Naval Reserve Act of 1938, 52 Stat. 1176 contains 
a proviso: 

* * * That for the purposes of computing increases in pay of commissioned 
officers on account of length of service, active service in the grade of aviation 
cadet shall be considered as commissioned service * * *. 

The above provision continued to be the law until its repeal by 
section 15 (f) of the act of August 4, 1942, 56 Stat. 739, Public Law 
698. On and after that date it continued in effect as. to aviation 
cadets previously appointed by the Secretary of the Navy, as distin- 
guished from aviation cadets who enlisted under the provisions of 
that act. Section 14 of the act of August 4, 1942, provides: 

No back pay or allowances shall be deemed to have accrued under the pro- 
visions of this Act prior to its enactment: Provided, That aviation cadets previ- 
ously appointed by the Secretary of the Navy, as distinguished from aviation 
cadets enlisted under the provisions of this Act, shall continue to serve under 
such appointments until commissioned or discharged from the naval service, and 
the active service of such aviation cadets shall be considered as commissioned 
service for the purpose of computing increases in pay of commissioned officers 
on account of length of service. [Italics supplied.] 

Except as affected by the act of August 4, 1942, the quoted provision 
from section 7 of the Naval Reserve Act of 1938 is not affected by the 
1942 pay act. See answer to question 5, swpra. This question is an- 
swered in the affirmative as to service in the grade of aviation cadet 
where such service was under appointment in accordance with laws 
in effect prior to the effective date of the act of August 4, 1942. 

[Whether] (9) Warrant officers and enlisted men of the Naval Reserve may 
count for pay purposes on and after June 1, 1942, all service (both active and 
inactive) in the Naval Reserve Force or Marine Corps Reserve Force, created 
by the Act of August 29, 1916. 

This question is answered in the affirmative. 

You also request decision upon a question contained in paragraph 
9 of the letter of July 28, 1942, from the Chief of the Bureau of Sup- 
plies and Accounts, as follows: 

9. Officers of the line of the Navy appointed pursuant to the authority con- 
tained in Section 2 of the Act of Augus® 27, 1940, were allowed to count for 
longevity pay purposes all service, including service as aviation cadets, with 
which they were credited under the provisions of Section 3 of the Pay Readjust- 


ment Act of 1922 and Section 7 of the Naval Reserve Act of 1938. The service 
which such officers were entitled to count on date of appointment in Regular 
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Navy is enumerated in Paragraph G-1 (b) of the Pay Bill Instructions, Appendix 
A, Bureau of Supplies and Accounts Manual. It is requested that a decision be 
obtained from the Comptroller General as to whether such officers may continue 
to count the service referred to for longevity pay purposes in view of the pro- 
vision in Section 1 of the Pay Readjustment Act of 1942 that longevity pay for 
officers of the Regular Navy shall be based on the total of all service in any or 
all of said services which is authorized to be counted for pay purposes under 
the provisions of that Act or as may otherwise be provided by law. 


Under section 2 of the act of August 27, 1940, 54 Stat. 864, the Presi- 
dent was authorized to appoint in the line of the Regular Navy and 
Marine Corps, by and with the advice and consent of the Senate, as 
many Naval aviation cadets of the Naval and Marine Corps Reserve 
as he may deem necessary, as more particularly therein provided. It 
was further provided that: 


* * * in computing the pay of officers appointed under the authority of 
this act, credit for longevity shall be given them for all service, including service 
as aviation cadets, with which they have heretofore been credited. 


Aviation officers of the Naval and Marine Corps Reserve, who were 
appointed in the line of the Regular Navy and Marine Corps under 
the act of August 27, 1940, were given the same longevity benefits as 
were conferred upon them in their status as officers of the Naval and 
Marine Corps Reserve. The service authorized to be credited to 
the officers so appointed under the quoted proviso is not modified by 
the Pay Readjustment Act of 1942. This question is answered in the 
affirmative. 


(B-29694) 


STATUTORY CONSTRUCTION; CLAIMS FOR PERSONAL INJURIES AND 
PROPERTY DAMAGE BY AMERICAN MILITARY FORCES IN FOREIGN 
COUNTRIES 


Pursuant to 1 U. S. Code 54, the contents of the U. S. Code have only a prima 
facie effect, and the question of whether a statute is still in effect is for 
consideration under the principles of statutory construction without regard 
to any statements contained in the Code with respect thereto. 

The act of January 2, 1942, pertaining to the settlement, generally, of claims 
not exceeding $1,000 for damages to the property or the persons of in- 
habitants of any foreign country caused by Army, Navy or Marine Corps 
forces, does not repeal or supersede the act of April 18, 1918, which 
authorizes settlement of claims of inhabitants of friendly European coun- 
tries for damage caused by American military forces without limitation as 
to amount, so that claims arising in Europe not exceeding $1,000 in amount 
may be disposed of under either act, if they otherwise conform to the 
requirements of each act, and larger claims are for consideration under the 
said act of April 18, 1918. 
act of April 18, 1918, pertaining to the settlement of claims of inhabitants 
of friendly European countries for damages caused by American military 
forces, is applicable not only to claims for damage to property, but applies, 
also, to claims arising from personal injury or death, including claims for 
damages for pain, suffering, loss earning capacity, and loss of prospec- 
tive support, provided, in accordahce with the terms of the statute, such 
claims would be payable according to the law or practice governing the 
military forces of the country in which they occur. 

Under the act of April 18, 1918, pertaining to the settlement of claims of 
inhabitants of friendly European countries for damages caused by American 
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military forces, claims may be settled for property damage, personal in- 
juries, or death caused by criminal acts of military personnel, provided, in 
accordance with the terms of the statute, such claims would be payable 
according to the law or practice governing the military forces of the 
country in which they occur. 


Comptroller General Warren to the Secretary of War, November 5, 1942: 
I have your letter of October 19, 1942, as follows: 


The War Department is in receipt of a communication from the Command- 
ing General, European Theater of Operations, in which it is requested that 
authority be granted ‘for the settlement, approval and payment of claims aris- 
ing in that theater of operations, caused by American military forces which 
grew out of personal injury or death under the authority, and subject to the 
conditions, of the Act of Congress approved April 18, 1918, 40 Stat. 532; 5 
U. 8S. C. 210. In this connection reference is made to the Act of January 2, 
1942, 55 Stat. 880, authorizing the settlement of ,claims arising in foreign 
countries not to exceed $1,000, and particularly to Section 3 thereof. 

The situation called to the attention of the War Department by the Com- 
manding General, European Theater of Operations, is brought about because 
of the limitation as to amount fixed by the Congress in the Act of January 2, 
1942, supra. The authority contained therein is not fully adequate in all cases 
where claims are presented against the Government for personal injury or 
death because similar claims against the British Government are settled with- 
out any such limitation and solely with regard to the actual damages sus- 
tained. With a view to promoting and maintaining friendly relations with 
European countries in which the American troops are stationed, it seems mani- 
fest that steps should be taken at once to correct the situation as indicated 
above. 

The War Department is desirous of authorizing the settlement of claims un- 
der the provisions of the Act of April 18, 1918, supra, in order to accomplish 
this purpose if such a course may be legally pursued. 

With a view to answering the inquiry in question, and in order that proper 
instructions may be promulgated in the premises, your decision is requested 
on the following questions, assuming that all of the conditions of the Act of 
April 18, 1918, are met with respect to a given claim: 

a. Is the Act of April 18, 1918, 40 Stat. 582; 5 U. S. C. 210, still in force 
and effect with relation to claims currently arising in Europe? 

b. If your answer to the above question is in the affirmative, is the Act of 
April 18, 1918, available for the payment of damages resulting from personal 
injury or death, and if so, may awards be made for pain, suffering, loss of 
earning capacity, and, in connection with death claims, for loss of prospective 
support? 

c. Is the Act of April 18, 1918, available for the settlement of claims cur- 
rently arising in Burope for property damage and for personal injury or death 
caused by the criminal acts of military personnel? 

In this general connection your attention is also invited to the decisions of 
the Comptroller of the Treasury contained in 25 C. D. 896 and 27 C. D. 365. 

In view of the urgency of the matter, your early decision is requested. 


The said act of April 18, 1918, 40 Stat. 532, reads: 


That claims of inhabitants of France or of any other European country 
not an enemy or ally of an enemy for damages caused by American military 
forces may be presented to any officer designated by the President, and when 
approved by such an officer shall be paid under regulations made by the Sec- 
retary of War. 

Sec. 2. That claims under this statute shall not be approved unless they 
would be payable according to the law-or practice governing the military 
forces of the country in which they occur. 

Sec. 8. That hereafter appropriations for the incidental expenses of the 
Quartermaster Corps shall be available for paying the claims herein described. 

Seo. 4. That this statute does not supersede other modes of indemnity now 
in existence and does not diminish responsibility of any member of the military 
forces to the person injured or to the United States. 
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The act of January 2, 1942, 55 Stat. 880, also referred to in your 
letter, provides: 

That during the national emergency declared by the President on May 27, 
1941, to exist, and for the purpose of promoting and maintaining friendly rela- 
tions by the prompt settlement of meritorious claims, the Secretary of War and 
the Secretary of the Navy are hereby authorized to appoint a Claims Commis- 
sion or Commissions, composed of officers of the Army, Navy, or Marine Corps, 
as the case may be, to consider, adjust, determine, and make payments in final 
settlement of bona fide claims on account of damages caused by Army, Navy, 
and Marine Corps forces, or individual members thereof, in a forefgn country or 
possession thereof, including places located therein which are under the tem- 
porary or permanent jurisdiction of the United States, to the property, public or 
private, or the persons of inhabitants of such foreign countries, where the amount 
of such claim does not exceed $1,000: Provided, That no claim shall be considered 
by such commissions unless presented within one year from the date of the ac- 
crual of said claim: Provided further, That any such settlements made by such 
Commissions under the authority of this Act shall be final and conclusive for 
all purposes, notwithstanding any other provision of law to the contrary. 

Sec. 2. All payments in settlement of claims under section 1 of this Act shall 
be made out of the appropriation “Pay, subsistence, and transportation of naval 
personnel”, as to Navy and Marine Corps claims, and out of such appropriation 
for the Military Establishment as may be determined by the Secretary of War 
as to Army claims. 

Sec. 3. This Act shall be supplementary to, and not in lieu of, all other pro- 
visions of law authorizing consideration, adjustment, determination, and pay- 
ment of claims by the Secretary of War and the Secretary of the Navy, 
respectively. 

There is noted in Federal Code Annotated the statement that the 
said act of April 18, 1918, 5 U. S. Code 210, is superseded by 31 U. S. 
Code 223 (54 Stat. 357). However, such position does not appear 
tenable, in view of the differences in the provisions and apparent 
purposes of the said sections. 31 U. S. Code 223 is derived from the 
provisions of successive Army appropriation acts. It is expressly 
limited to claims not exceeding $500 each for damages to private 
property incident to the training, operation, etc., of the Army. The 
act of April 18, 1918, 5 U. S. Code 210, on the other hand, applies to 
claims of inhabitants of friendly European countries for damages 
“caused by American military forces”, without limitation as to 
amount and without limitation to property damage. It has been held 
that the latter act includes claims for damages by forces of the Navy 
and Marine Corps as well as of the Army. See 27 Comp. Dec. 365. 
There is noted, also, a statement in a note to 5 U. S. C. A. 210 that the 
said section “has become section 223a of Title 31, Money and 
Finance”; but there appears to be no section 223a of Title 31 in 
U.S.C. A. The same error or omission is found in the U. S. Code, 
1940 edition. 

However, subsection (a) of section 54, Title I, U. S. Code, provides, 
in substance, that the contents of the code shall have only a prima 
facie effect. Furthermore, it has been held that the question whether 
a statute has been repealed by implication is a judicial question and 


that a recital in a statute that another statute had been repealed is 
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not conclusive. United States v. Claflin, 97 U. S. 546. Similarly, 
subsequent legislative recognition of a repealed statute does not affect 
the fact of repeal. District of Columbia v. Hutton, 143 U. S. 18, 27. 
Accordingly, the question whether the act of April 18, 1918, supra, 
is still in effect is for consideration under the principles of statutory 
construction without regard for any statements contained in the codes 
with respect thereto. 

There has not been found any statute—including the act of January 
2, 1942, swpra—expressly repealing the prior act of April 18, 1918; 
and it is well settled that repeals by implication are not favored. In 
section 107 of Black on Interpretation of Laws, Second Edition, it is 
said : 

Repeals by implication are not favored. A statute will not be construed as 
repealing prior acts on the same subject (in the absence of express words to 
that effect) unless there is an irreconcilable repugnancy between them, or un- 
less the new law is evidently intended to supersede all prior acts on the matter 


in hand and to comprise in itself the sole and complete system of legislation 
on that subject. 


See, also, United States v. Borden Co., 308 U. S. 188, where the court, 
speaking by former Chief Justice Hughes, said: 

It is a cardinal principle of construction that repeals by implication are not 
favored. When there are two acts upon the same subject, the rule is to give 
effect to both if possible. United States v. Tynen, 11 Wall. 88, 92; Henderson’s 
Tobacco, 11 Wall. 652, 657; General Motors Acceptance Corp. v. United States, 
286 U. S. 49, 61, 62. The intention of the legislature to repeal “must be 
clear and manifest.” Red Rock v. Henry, 106 U. S. 596, 601, 602. It is not 
sufficient, as was said by Mr. Justice Story in Wood v. United States, 16 Pet. 
842, 362, 363, “to establish that subsequent laws cover some or even all of the 
cases provided for by [the prior act]; for they may be merely affirmative, or 
cumulative, or auxiliary.” There must be “a positive repugnancy between the 
provisions of the new law, and those of the old; and even then the old law 
is repealed by implication only pro tanto to the extent of the repugnancy.” 
See, also, Posados v. National City Bank, 296 U.S. 497, 504. 

The act of January 2, 1942, supra, relates to claims for damages to 
the property or persons of inhabitants of any foreign country or pos- 
sessions thereof caused by Army, Navy or Marine Corps forces. 
However, it is expressly limited to the period of the emergency de- 
clared by the President on May 27, 1941, and to claims not exceeding 
$1,000. The act of April 18, 1918, on the other hand, is not limited 
as to time or as to the amount of any claim thereunder; and it con- 
tains a provision—not found in the said act of January 2, 1942—that 
claims “shall not be approved unless they would be payable accord- 
ing to the law or practice governing the military forces of the country 
in which they occur”. Although the two said acts cover portions of 
the same general subject, it can hardly be said that there is an “ir- 
reconcilable repugnancy” between them or that the intention of the 
Congress to repeal the prior act is “clear and manifest”, particularly 
in view of the provision of section 3 of the later act, 55 Stat. 880, that 
the act “shall be supplementary to, and not in lieu of, all other pro- 
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visions of law authorizing consideration, adjustment, determination, 
and payment of claims by the Secretary of War and the Secretary of 
the Navy, respectively.” See Wood v. United States, 16 Pet. 342. 

In view of the foregoing, I am inclined to the view that the said 
act of April 18, 1918, has not been repealed or superseded and that 
the said act of January 2, 1942, may be regarded as cumulative and 
supplementary thereto. Accordingly, your first question is answered 
in the affirmative. It follows, therefore, that claims not exceeding 
$1,000 in amount may be considered and disposed of under either of 
the said acts, if otherwise conforming to the requirements of each act; 
and that larger claims of inhabitants of friendly European countries 
would be for consideration only under the act of April 18, 1918. See 
2 Comp. Gen. 529. In this connection, it is to be observed that claims 
are not within the scope of the act of April 18, 1918, “unless they 
would be payable according to the law or practice governing the mili- 
tary forces of the country in which they occur.” See 1 Comp. Gen. 
745, wherein it was held that a claim for property stolen by a soldier 
for his personal use not in line of duty was not cognizable under the 
said act of April 18, 1918, inasmuch as such claim would not be pay- 
able according to the law or practice govering the military forces of 
France. See, also, General Orders No. 78, G. H. Q., A. E. F., May 
25, 1918, paragraph 4, part IV, of which provides that no claims 
shall be allowed under the 1918 act “for damages caused by acts of 
War (faits de guerre)”. 

With respect to your second question, it is to be observed that the 
said act of April 18, 1918, relates to “damages caused by American 
military forces” and is not expressly limited to property damage. 
Inasmuch as the usual and ordinary meaning of the word “damages” 
covers injury to persons as well as to property, it may be held that 
the said act of April 18, 1918, is applicable to claims arising from 
personal injury or death as well as from damage to property, if such 
claims “would be payable according to the law or practice governing 
the military forces of the country in which they occur,” there being 
nothing in the said act to indicate any contrary intention. See 8 
Comp. Gen. 273. 

In view of the language of the statute and its apparent purpose of 
promoting and maintaining friendly relations with European coun- 
tries in which American military forces are present, the same rea- 
soning applied in the preceding paragraph appears to apply equally 
to that portion of your second question relating to claims for damages 
based on pain, suffering, loss of earning capacity and loss of prospec- 
tive support; that is to say that such claims may be paid under the 
eaid act of April 18, 1918, if they would be payable according to the 
Jaw or practice governing the military forces of the country in which 
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they occur. This conclusion is reached notwithstanding the general 
rule or practice denying claims against the United States for con- 
sequential, remote or speculative damages and for items of damage 
not susceptible of definite ascertainment, such as pain, ete. See 5 
Comp. Gen. 404; 8 Comp. Gen. 273; 26 Comp. Dec. 910. 

Your third question, as to claims arising from criminal acts of 
military personnel, is answered in the affirmative if such claims would 
be payable according to the law or practice governing the military 
forces of the country in which they occur. In this connection, see 
1 Comp. Gen. 745, referred to above; 10 Comp. Gen. 229; 25 Comp. 
Dec. 896; 27 Comp. Dec. 365. 

In support of the foregoing conclusions attention is invited to the 
legislative history of the said act of April 18, 1918. In a letter dated 
February 2, 1918, to the Chairman of the Committee on Military 
Affairs, House of Representatives, printed in House Report No. 341, 
65th Congress, accompanying the bill H. R. 9901, which became the 
act of April 18, 1918, the Secretary of War stated: 

The proposed law provides for the prompt payment, under such regulations 
as the Secretary of War may make or may cause to be made, of claims for 
injuries to persons and damage to property resulting from the presence of the 
United States military forces in Europe. Gen. Pershing informs the War De- 
partment that inability to pay claims for injuries due to accidents caused by 
Government motor vehicles and other causes, result in much hardship and 


injustice to French people and seriously injures the reputation of the American 
Army in France as compared with the reputation of the British forces. 


See, also, Senate Report No. 379, 65th Congress, accompanying S. 
4289, a companion bill to H. R. 9901, in which report is printed a 
letter dated March 27, 1918, from the Judge Advocate General to the 
Chairman of the Committee on Claims, United States Senate, quoting 
a cablegram from General Pershing, in part as follows: 


* * * With reference to my indorsement of June 23 on Judge Advocate’s 
letter, subject: Claims by inhabitants of France for damages caused by American 
military, and to paragraph 5 your cablegram 563, most urgently recommend 
immediate enactment of laws providing that hereafter appropriations for inci- 
dental expenses, Quartermaster Corps, shall be available for the prompt pay- 
ment, under such regulations as the Secretary of War may make or cause to be 
made, by the commanding general of the American Expeditionary Force in 
Europe of claims for injuries to persons and damage to property resulting from 
the acts or omissions of the United States military forces in Europe. Inability 
to pay claims for injuries due to accidents caused by Government motor vehicles 
and other causes result in much hardship and injustice to French people and 
seriously injures our reputations as compared with British. Proposed legisla- 
tion designed to authorize prompt settlement of the claims of inhabitants that 
would be paid by French Government under French laws if resulting from acts 
of French forces. We avail ourselves of French laws to quarter our troops in 
homes of their people, and*should therefore conform to the French laws in our 
relation to them as nearly as practicable. * * * 


It does not appear that any hearings were held on the bill which 
became the act of April 18, 1918, but the Congressional discussion 
indicates the unanimous opinion of those participating that the legis- 

540712™—43—31 











452 DECISIONS OF THE COMPTROLLER GENERAL 





lation would authorize payment of all claims which would be pay- 
able “according to the law or practice governing the military forces 
of the country in which they occur”, including claims for property 
damage and personal injury. Pertinent portions of such discussion 
are here quoted as follows (Congressional Record of April 8, 1918, 
Vol. 56, Part 5, pp. 4799 to 4802) : 


Mr. Kaun. Mr. Speaker, in the Army appropriation bill there has been for 
many years a provision for the appropriation of a lump sum to pay the damages 
caused in this country by our troops in their maneuvers—-damages like broken 
windows, broken fences, tramping down crops, and so on. This simply attempts 
to do the same thing in foreign lands, where our troops are now operating, or in 
u country where they may happen to be. The War Department feels that in 
European countries, where the American troops do damage of any kind, it is very 
desirable that the inhabitants of these countries be speedily paid the damage that 
has been incurred. 

This bill simply provides for such relief and gives the War Department the 
right to pay the damages as soon as they are investigated by an Army officer . 
and recommended by him for payment. 

* * * * * * + 


Mr. WatsH. But this provides that damages which are payable by the law of 
the country in which they are committed could be compensated for under this act; 
so that if in France certain damages are inflicted which under our law could not 
be paid for under this act compensation would have to be made. 

Mr. Kaun. It is believed by the War Department that on account of the 
comity that exists between the two nations we ought to be willing to meet these 
things frankly, fully, and freely. The people of France, of course, cooperating 
with our troops, would probably look to the United States to pay them for 
damages which they could secure under their own law if their own soldiers had 
done the damage. I want to say to the gentleman that I think that in all 
nations the law is practically identical regarding damages done by troops during 
maneuvers. 

Mr. Miter of Minnesota. Mr. Speaker, I would like to ask the gentleman from 
Alabama a question, having in mind what the gentleman from California [Mr. 
Kahn] has just said that damages contemplated to be compensated in this way 
are confined to those of maneuvers, and only to maneuvers. 

Mr. Kaun. Maneuvers and movements of troops. 

Mr. Mitre of Minnesota. I would include that in maneuvers—movements of 
troops back and forth. The gentleman intended to include utilization of land 
for training purposes? 

Mr. Kaun. No. 

Mr. Mrtier of Minnesota. School purposes? 

Mr. Kaun. No. But assuming that is the import of the bill, there can be no 
objection to it, but that is not the language of the bill. The language is this: 

“That claims of inhabitants of France or of any other European country for 
damages caused by American military forces.” 

There is nothing to confine that to maneuver, nothing to confine it to any- 
thing, but it is as broad and sweeping as any language could possibly be— 

“caused by American military forces.” 

> = - * ” > ” 

Mr. Kaun. Mr. Speaker, I desire to call the gentleman’s attention to section 2. 

Mr. Mitter of Minnesota. Yes; I have read section 2, and that in one sense 
limits it, but not in the sense I mentioned— 

“That claims under this statute shall not be approved unless they would be 
payable according to the law or practice governing the military forces of the 
country in which they occur.” 

As they are likely all to occur in France or possibly some in Belgium, 
whether or not the case constitutes a claim depends upon the local law of 
France and Belgium, not upon the American law, and nobody here knows what 
the law of France or Belgium is or what it will be in a week or two weeks 
from now. That in one sense limits it, but not to the extent the criticism 
indicated. * * * 
os = * > * 7. oe 
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Mr. Green of Iowa. Mr. Speaker, I think this bill is just exactly in the 
form it ought to be now, and I believe I can give very good reasons for it. 
The second section provides— 

“That claims under this statute shall not be approved unless they would be 
payable according to the law or practice governing the military forces of the 
country in which they occur.” 

That is according to the law and practice of the military forces in France. 
Now, if the forces in France were operating in this country, we would not want 
our laws to be abrogated. We would want compensation to be paid in ac- 
cordance with our law, and that is what the French want, and that is what 
they ought to have. We could not afford to be otherwise than liberal in these 
matters. We cannot afford to stick on small things when the law of France 
gives some compensation. We ought to be willing to give the same compensa- 
tion to the people of that country that their own laws give to them. That 
limits and prescribes exactly what shall be paid. 

Mr. WALSH. The gentleman contends that there is no discrimination against 
our troops in France as against the British troops or the French troops or 
any other troops? 

Mr. Green of Iowa. None whatever. It is what the other armies are doing. 
If that is what the British troops are doing, as I understand they are; if that 
is what the French troops are compelled by their own Government to do, and 
it follows the custom of our own military forces, then being over in that 
country and fighting by their side, we ought to be willing to do that ourselves. 
I do not think the bill needs any change as it stands. 

Now, some criticism was made because the bill provided that these claims 
shall be paid when approved by the proper officer. Why not? When we 
have had them submitted te some officer, and he has gone over them and ex- 
amined them, and found that they conform to the French law and custom of 
the country, and then, after hearing the evidence he finds that they are just, 
why should they not then be paid? * * * > 

Mr. Kaan. And if the officer or soldier is performing some military duty 
and damages property in this country, or, under this law, damages a person, 
the damage ought to be allowed and paid. In this country it is paid where 
damages of that kind occur. 

+ . * ? * +. a. 


Mr. Green of Iowa. Mr. Speaker, I do not care anything about that. The 
point I am trying to make it that this provides for compensation in the same 
manner, and according to the law and custom of the country in which our 
troopg are operating. The same rule applies to British troops and to their 
own troops, and in fairness and justice we ought to be willing to do the same 
thing. And even if we should go a little beyond what we would consider 
proper in this country, it seems to me that we can under no circumstances 
afford to have any difficulty or bad feeling created. It is of the highest im- 
portance that good feeling should exist between the inhabitants of France and 
other friendly countries where our troops may be operating, and even if we 
should pay some claim that was somewhat exaggerated, or one for which no 
liability would arise in our own country, it would be well worth all it cost 
in sustaining the friendly feeling that now exists between us and those who 
are our allies in fact if not in name. 

2 . * - * & 


Mr. Rozssins. Mr. Speaker, the amendment is only intended to clarify what 
the law seeks to accomplish. The purposes of the bill are perfectly proper. 
It simply means to pay damages where damages are allowed in the countries 
where the American Expeditionary Forces may be operating and commit 
those damages. 


Summarizing, it is my opinion that the said act of April 18, 1918, 
has not been repealed or superseded and is still in force and effect 
with relation to pertinent claims currently arising in friendly Euro- 
pean countries and that it is applicable to all such claims which 
would be payable under the law or practice prevailing in the country 
in which the claims arise. It may be pointed out, however, that such 
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a state of the law may give rise to the possibility of greater liberality 
in the settlement of claims arising in European countries than in 
the case-of equally meritorious claims arising in other parts of the 
world. 


(B-29429) 


LEASES—CONVERSION OF OIL BURNING HEATING FACILITIES— 
LESSORS’ LIABILITY 





Under a lease for the rental of post office quarters requiring the furnishing by 
the lessor of “satisfactory fuel” or “satisfactory heat” in addition to the 
furnishing of “approved” heating fixtures and keeping said fixtures in good 
repair during the lease term, the lessor, in the event the Government in its 
capacity as sovereign orders conversion of the present oil burning heating 
facilities to coal burning facilities, will be required to bear the costs of such 
conversion in order to meet his obligation under the lease. 

Where a lease for the rental of post office quarters. does not require the lessor 
to furnish heat or fuel, but does require the furnishing of “approved heating 
fixtures” and the keeping of said fixtures in satisfactory repair during the 
lease term, expenses incident to the conversion of the present oil burning 
facilities to coal burning facilities, in the event the Government in its 
sovereign capacity requires the present heating fixtures to be converted or 
not used, may have to be borne by the lessor. 


Comptroller General Warren to the Postmaster General, November 6, 1942: 


By letters of September 26, 1942, the Fourth Assistant Postmaster 
General reported that the lessors of the post offices at Bridgeport 
(Barnum Station), Connecticut (file Q-JFB-IH); Red Hook, New 
York (file Q-Be-MB); and Essex, Connecticut (file Q.JFB-IH), 
have refused to convert the present oil burning heating facilities in 
the leased premises to coal burning facilities and, in view of the 
existing national emergency, requests to be advised whether such con- 
version may be made by the Post Office Department and the cost 
charged to the appropriation “Rent, Light, Fuel and Water,” refer- 
ence being made to my decision of September 19, 1942, B-28475, 
to you. 

The post office at Bridgeport (Barnum Station) is occupied under 
lease entered into on December 18, 1940, with the West Side Mortgage 
Company, by Charles Schroeder, its president, and James V. Joy, 
its treasurer, for the term beginning July 1, 1940, and ending June 
30, 1950, at an annual rental of $4000. Paragraph 6 of the lease 
provides that the lessor shall furnish the Government as part of the 
rental consideration “approved heating” fixtures and that it shall 
keep the said heating fixtures in satisfactory repair and condition 
during the term of the lease. 

The quarters at Red Hook, New York, are occupied under lease 
entered into on April 26, 1940, with Mrs. Ethel W. Jennings and 
Thomas A. Jennings, her husband, for the term beginning March 1, 
1940, and ending February 28, 1945, at an annual rental rate of 
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$1020. Paragraph 6 of the said lease provides that the lessor shall 
furnish the Government as part of the rental consideration “ap- 
proved heating” fixtures, “satisfactory fuel,” and shall keep said 
heating fixtures in satisfactory repair and condition during the lease 
term. 

The post office at Essex, Connecticut, is occupied under lease en- 
tered into on May 6, 1938, with the Town of Essex, Connecticut, by 
Thomas H. MacWhinney, Harold A. Latham and Frank Budney, its 
selectmen, for the term beginning April 9, 1938, and ending April 8, 
1940, at an annual rental rate of $800, with renewal option to the 
Government not to extend the period of occupancy beyond April 8, 
1943. Paragraph 6 of the lease provides that the lessor shall furnish 
the Government as part of the rental consideration “approved heat- 
ing” fixtures, “satisfactory heat,” and shall keep said heating fixtures 
in good repair and condition during the term of the lease. On 
November 16, 1939, the Post Office Department notified the lessor 
that it was exercising the option to extend the term of the lease for 
a period of three years from April 9, 1940, at a rental of $800 per 
annum including heat, light, power, water and all other provisions 
of the existing lease. 

Presumably, the conversion of the furnaces in the leased premises 
from oil burners to coal burners as now proposed is being considered 


on account of Limitation Order L 56 of the War Production Board, 
as amended, referred to in the decision of September 19, 1942, 
B-28475, supra, covering the area in which these three post offices 
are located. Paragraphs h and i of said Limitation Order, as 
amended September 29, 1942 (effective October 1, 1942), provide, as 
follows: 


(h) Directions as to deliveries and conversions.—(1) The Director Gen- 
eral for Operations may, from time to time, subject to the provisions of 
paragraphs (d), (e) and (g) of this order, issue specific directions directing 
or forbidding the transfer of fuel oil to any person or class of persons. 

(2) The Director General for Operations or a representative of the Office 
of Petroleum Coordinator for War designated by him may from time to time 
examine and investigate the fuel oil burning facilities owned:or operated by 
any person for the purpose of determining whether such equipment can be 
converted to the use of an alternate fuel. In making such investigation facts 
and circumstances which may relate to the particular problem, including the 
availability of alternate fuel, shall be considered. If it is found that the fuel 
oil burning facilities of any person may be converted to the use of alternate 
fuel, and that a supply of such fuel is available, without any unreasonable 
expenditure upon the part of the person and without working any exceptional 
or unreasonable hardship upon such person, then the Director General for 
Operations may, after notice sufficient to permit such conversion, forbid further 
deliveries of fuel oil for use in such facilities. 

(i) Appeals and applications —Any person affected by this order who con- 
siders that compliance therewith would work an exceptional and unreasonable 
hardship upon him may file an appeal setting forth the pertinent facts and 
the reasons why he considers himself entitled to relief. All appeals shall be 
filed in quadruplicate. 

Any appeal involving a defense housing project shall be filed with the local 
Federal Housing Administration office which shall review such appeal and 
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transmit it, together with specific recommendations, to the Director of Market- 
ing, Office of Petroleum Coordinator for War, Department of the Interior, 
Washington, D. C., for further proceedings. All other appeals shall be filed 
as follows: 

If appellant is located in Area One or in the area specified in paragraph (c) 
of Area Three, Exhibit A, the appeal shall be addressed to the District Director 
of Marketing, Office of Petroleum Coordinator for War, 122 East 42d Street, 
New York, New York. 

If appellant is located in the area specified in paragraph (d) of Area Three, 
Exhibit A, the appeal shall be addressed to the District Director of Marketing, 


Office of Petroleum Coordinator for War, 855 Subway Terminal Building, Los 
Angeles, California. 


If appellant is located in Area Two, Exhibit A, the appeal shall be addressed 
to the District Director of Marketing, Office of Petroleum Coordinator for War, 
Suite 1336, 120 South LaSalle Street, Chicago, Illinois. 

The District Director of Marketing shall promptly investigate and consider 
the matter and shall seek to bring about a voluntary settlement of the contro- 
versy in accordance with the provisions of this order. In the event that no 
settlement can be reached, then the District Director of Marketing shall 
forward the appeal and record thereon, together with his recommendations, 
to the Director of Marketing, Office of Petroleum Coordinator for War, 
Washington, D. C. 

In the said decision of September 19, 1942, it was held that where a 
lease covering rental of a building used by the Postal Service as a 
garage required the lessor to furnish satisfactory heating facilities and 
fixtures designed to burn either oil or coal with provision for imme- 
diate conversion, together with equipment, fixtures, etc., as might 
be necessary for conversion, since said lease required the initial instal- 
lation to be adapted to burning oil and imposed no obligation oy the 
lessor to assume the cost of changes incidental to conversion at the 
Government’s (Post Office Department) request, the cost of such con- 
version appeared properly payable from the appropriation “Vehicle 
Service, 1943” as part of the expense of renting the garage, but that 
the lessor was obligated to furnish at its own expense, the necessary 
equipment fixtures, etc., for such conversion as provided for in the 
specifications which, by reference, were made a part of the lease. 

It is settled that in the absence of statute or express agreement, or 
of circumstances raising an implied covenant, a landlord is under no 
obligation to furnish heat, water, steam or other special services to 
histenant. 36C.J.36; Zailored Ready Company v. Fourth and Pike 
Street Corporation et al., 35 P. (2d) 508. 

Also, it has been held that where a lessor of post office quarters obli- 
gates himself to furnish to the Government during the occupancy of 
the premises, under the terms of the lease, as part of the rental con- 
sideration certain special services, as for example, necessary toilet facil- 
ities, satisfactory heating and lighting fixtures and keep said facilities 
in good condition and repair such obligation is a continuing one 
throughout the period of the lease and the cost of necessary additional 
facilities or fixtures furnished by the Government upon the refusal of 
the lessor to supply them is chargeable to the lessor. United Post 
Offices Corporation v. United States, 79 C. Cls. 173 ; United Post Offices 
Corporation v. United States, 80 C, Cls. 785. 
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In the first of the two cases last above cited, the plaintiff’s predecessor, 
under a contract therefor, constructed and leased a building to the 
Government for post office purposes for a term of ten years, the build- 
ing being constructed in accordance with plans and specifications fur- 
nished by the Government. The lease provided that the lessor should 
furnish satisfactory lighting fixtures during the Government’s occu- 
pancy. After four years of occupancy, the Government requested 
certain necessary additional lighting fixtures. The plaintiff refused to 
furnish same on the ground that it had fully complied with the terms 
of the lease to the satisfaction of the Post Office Department and that 
the requested changes were additions to the existing system. The court 


in holding that the plaintiff was obligated to furnish the additional 
fixtures said : 


The plaintiff's argument is addressed to a familiar principle of law, that in cases 
where parties enter into a written contract in pursuance and acceptance of written 
proposal setting forth the undertaking in detail the contract is to be construed in 
the light of and as a reduction to writing of the terms set forth in the proposals 
* * * This case, we think, does not fall within therule. * * * Under existing 
law the undertaking exacted two contracts, the first to be faithfuly executed prior 
to the execution of the second, and it is under the second that this cause of action 
arises. The defendants’ obligation under the first was to enter into a lease of 
the building after its satisfactory completion. The first proposal did not fix the 
terms of the lease to be thereafter agreed upon. 


* * * * * * * 


Paragraph 6 imposed upon the lessor the duty of furnishing “satisfactory light- 
ing fixtures”. What was exacted of the plaintiff was not a change in the lighting 
system originally installed, but the installation of desk lights, i. e., fixtures, to 
take the place of the defendants improvised ones which tended to obscure the 
vision of the officeemployees. * * * we find nothing in the record which in any 
way sustains a finding that the additions called for were not essentials to the 
exigencies of the service, or that in ordering them the defendant acted capri- 


ciously, unreasonably, arbitrarily, and without regard to the necessities of the 
service. * * * 


In the second of said two cases, the lessor was obligated to furnish 
“satisfactory plumbing and necessary toilet facilities” as part of the 
rental consideration ; and upon the refusal of the lessor to furnish addi- 
tional toilet facilities they were furnished by the Government and the 
cost withheld from rent otherwise due the plaintiff. In holding that 


the plaintiff was not entitled to recover the amount so withheld, the 
court said : 


The plaintiff's obligation under the lease was to furnish “satisfactory plumbing 
and necessary toilet facilities”. This obligation was a continuing one through 
the period of the lease. It is not contended that the additional toilet facilities 
the Department ordered plaintiff to furnish were not necessary for carrying on 
the business for which the building was leased. Therefore the refusal of the 
plaintiff to furnish the necessary toilet facilities, when called upon to do so, 
justified the Department in supplying them and deducting the cost thereof from 
the rent. The plaintiff is not entitled to recover on this item of the claim. 


Moreover, it is well settled that a Government contractor may not 
be relieved of liability to perform in accordance with the contract be- 
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cause changed conditions brought about by general activities of the 
Government, as distinguished from acts directed particularly against 
the contractor, made performance more burdensome or expensive. 21 
Comp. Gen. 625, and authorities therein cited. 

Under each of the leases referred to in the letters of September 26, 
1942, from the Fourth Assistant Postmaster General, the lessor is 
obligated to furnish “during the occupancy of said premises” under 
the terms of the lease, as part of the rental consideration, “approved 
heating” fixtures and to keep said heating fixtures in good repair and 
condition during the term of the lease. As noted above, in addition 
to these obligations the leases for the quarters occupied by the post 
offices at Essex and Red Hook obligate the lessors to furnish under 
the terms of said leases and as part of the rental consideration “satis- 
factory heat” and “satisfactory fuel”, respectively, whereas, the lease 
for the quarters occupied by Barnum Station (Bridgeport, Con- 
necticut) does not require the lessor to furnish either heat or fuel but 
does require it to furnish “approved heating” facilities. 

Under these circumstances, it appears to be clear that if and when 
the War Production Board orders conversion of the heating fixtures 
in the quarters occupied by the post offices at Red Hook and at Essex 
the lessors will be required to make such conversions to meet their obli- 
gations under the respective leases. 

While the lease for the quarters occupied by Barnum Station does 
not require the lessor to furnish satisfactory heat or fuel, nevertheless 
it does require the lessor to furnish “approved heating fixtures” and 
therefore, if the Government, in its capacity as sovereign, requires 
that the present heating fixtures in the quarters occupied by this par- 
ticular station be converted or not used, the cost of conversion may 
have to be borne by the lessor. 

There is nothing in the letters of September 26, 1942, from the 
Fourth Assistant Postmaster General, referred to above, or any evi- 
dence attached to the leases on file in this office indicating that the 
Director General for Operations, War Production Board, or any 
representative of his office has investigated the fuel oil burning facili- 
ties at any of the three post offices here involved or that said Director 
General for Operations or any other Government agency with author- 
ity to order conversions has issued any order forbidding further de- 
liveries of fuel oil for use in such facilities. Under such circum- 
stances, I have to advise that the appropriation “Rent, Light, Fuel, 
and Water” may not be regarded as available for the conversion of 
the heating fixtures presently installed in the post offices here involved 
to the use of coal. 
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(B-29883) 


TRAVELING EXPENSES—PERSONS SERVING WITHOUT COMPENSATION 
IN AN ADVISORY CAPACITY WHILE AWAY FROM THEIR HOMES 


Under the statutory authority to pay actual transportation and other necessary 
expenses and not to exceed $10 per diem in lieu of subsistence of persons 
serving while away from their homes in an advisory capacity without other 
compensation from the United States, such a person who, for personal rea- 
sons, returns to his home each week end may be reimbursed for transporta- 
tion and per diem in lieu of subsistence while traveling from and to his 
home to and from his post of duty. 


Comptroller General Warren to R. E. Horgan, Office of Price Administration, 
November 6, 1942: 


Reference is made to your letter of October 26, 1942, as follows: 


Attached is Bureau Voucher No. OPA-4346 submitted by Albert Cook Woodruff 
to the undersigned, an Authorized Certifying Officer, in reclaim oi items deducted 
from Disbursing Ofticer’s Voucher No. 574307 paid September 22, 1942, over 
Symbol No. 207,000, accounts of G. F. Allen, Chief Disbursing Officer. 

Mr. Woodruff is a Consultant serving Without Compensation in the Office 
of Price Administration, but is entitled to traveling expenses and a $10 per diem 
in lieu of subsistence while performing oflicial duties away from his home, as 
authorized by the First Supplemental National Defense Appropriation Act, 1943, 
approved July 25, 1942. 

The deductions made by this office were the excess of transportation costs 
incurred in traveling to his home over per diem which would have been allowed 
had he remained at his temporary duty siation. This action was based on 
Administrative Order (No. 32 dated July 1, 1942) of the Office of Price Admin- 
istration, which was, in turn, promulgated on the basis of what is assumed to 
be your attitude with regard to that type of travel. 

It is the attitude of the Office of Price Administration, however, that denial 
of transportation expenses in returning to his home for short periods may work 
an injustice to the Consultant. Since he is drawing no salary from the United 
States, Mr. Woodruff cannot, of course, devote full time to Governmental activi- 
ties but must still pay intermittent attention to his personal affairs. His 
absence from his home being solely for the benefit of the Government, it appears 
proper that he should be allowed to return thereto at Government expense, even 
though the travel is for purely personal reasons. 

Because it is the desire of the Office of Price Administration to pay trans- 
portation costs in such cases, if it is legally possible to do so, it would be appre- 
ciated if you would inform this office whether or not you would interpose an 
objection to payment of the accompanying reclaim voucher. 


Attached to the voucher is an administrative statement as follows: 


Attached is reclaim for travel performed by Mr. Woodruff at the request of 
this Division. 

Mr. Woodruff has been offering the Textile, Leather and Apparel Division 
the benefits of his experience in the printing, dyeing, and finishing of textiles 
on a Consultant without compensation basis as he has found it impossible 
to devote his full time to his efforts here without too great a personal sacrifice. 
However for our convenience he has arranged his schedule so that he can 
assist us during our week day working hours and devote the weck-ends to his 
private connections. 

Inasmuch as this assistance has been of primary importance in the issuance 
of Maximum Price Regulation #128, Processing and Finishing Piece Goods, 
and in the issuance of Maximum Price Regulation #127, Finished Piece Goods, 
and inasmuch as Mr. Woodruff, at present, is one of the most valued members 
of our staff working on the revisions and amendments necessary to make these 
orders now effective; and inasmuch as we appreciate the fact that Mr. Wood- 
ruff has arranged his schedule so as to make himself available during our work 
week, and has confined his personal business to the week-ends, we request that 
this reclaim be granted. 
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The appropriation under the heading, “Office of Price Adminis- 
tration”, appearing in the “First Supplemental National Defense 
Appropriation Act, 1943”, approved July 25, 1942, 56 Stat. 704, Public 
Law 678, is available for “actual transportation and other necessary 
expenses and not to exceed $10 per diem in lieu of subsistence of 
persons serving while away from their homes in an advisory capacity 
without other compensation from the United States, or at $1 per 
annum.” 

Section 3 of Administrative Order No. 32, dated July 1, 1942, 
referred to in your letter, provides: 


Secrion 3. Policy and Procedure for Appointment of Consultants Without 
Compensation. 

A. General Requirements. 

1. Official Station and Travel.—A consultant serving without compensation 
appointed with official station at his home, at his regujar place of work, or at 
Washington, D. C., may be paid the cost of transportation from his official 
station to his assigned post of duty and return, and a per diem allowance of 
$10 in lieu of subsistence while absent from his official station on official business. 

2. Limitation on $10 Per Diem Allowance.—The $10 per diem allowance for 
consultants without compensation shall not be paid for more than thirty con- 
tinuous calendar days of duty at any one assigned station. This provision shall 
apply to services rendered on and after July 1, 1942. 

Unofficial travel to the homes of employees may not be performed at gov- 
ernment expense and return from such travel shall not serve to begin a new 
period of thirty days’ duty for which per diem allowance may be claimed. 


Referring to subparagraph A.1., supra, the home of a consultant at 
which he performs no official duty should not be designated as his 
official station. See decision of September 16, 1942, B-28780, 22 Comp. 
Gen, 231. 

The purpose and intent of the appropriation provision obviously is 
to permit the employment of qualified consultants from private life 
for short periods and to reimburse them for transportation and per 
diem in lieu of subsistence while necessarily away from their home 
traveling on official business. 

Accordingly, this office is not required to object to your certification 
of the involved reclaim voucher, which is returned herewith. 


(B-29948) 


APPROPRIATIONS—AVAILABILITY—EMPLOYEE’S EXPENSES OF QUAL- 
IFYING FOR ADMISSION TO BAR OF COURT INCIDENT TO GOVERN- 
MENT LITIGATION 


It is the duty of an officer or employee of the United States to qualify himself 
for the performance of his official duties, and, therefore, in the absence of a 
provision in the applicable appropriation evidencing a contrary intent, neces- 
sary expenses incident to the admission of a Federal Trade Commission 
attorney to the bar of a United States Circuit Court of Appeals, for the pur- 
pose of appearing in behalf of the Government in a pending case, must be 
regarded as a personal obligation of the attorney not chargeable to 
appropriated funds. 
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Comptroller General Warren to A. N. Ross, Federal Trade Commission, 
November 7, 1942: 


I have your letter of October 29, 1942, as follows: 


Acting under authority of the act “To fix the responsibilities of disbursing and 
certifying officers, and for other purposes”, approved December 29, 1941, 55 Stat. 
875, Section 3, effective April 1, 1942, there is respectfully presented for your deci- 
sion a voucher representing a claim by Mr. Joseph J. Smith, Jr., an Assistant 
Chief Counsel of the Federal Trade Commission, for reimbursement in the amount 
of $10.00. 

This sum was paid by Mr. Smith on order of the United States Circuit Court 
of Appeals for the Tenth Circuit, at Denver, Colorado, as a library fee for admis- 
sion to the court’s bar, a requirement of the court before recognizing Mr. Smith’s 
appearance to represent the Federal Trade Commission in a case which had 
been filed against it, notwithstanding his membership in the bar of the United 
States Supreme Court and of other courts. 

In view of the legal aspects of this case your opinion is requested as to my 
authority to certify this claim for payment. 

It has been the consistent holding of the accounting officers of the 
United States that an officer or employee of the Government has upon 
his own shoulders the duty of qualifying himself for the perform- 
ance of his official duties and that if a personal license is necessary 
to render him competent therefor, he must procure it at his own 
expense. See 23 Comp. Dec. 386; 21 Comp. Gen. 769, and cases 
cited therein. Hence, the conclusion is required that the matter of 
the admission of the present claimant to the bar of the United States 
Circuit Court of Appeals for the Tenth Circuit, even- though he ap- 
plied for admission for the purpose of appearing in behalf of the 
Government in a case then pending in said court, was personal to 
the claimant as an incident to qualifying himself for the performance 
of his official duties with respect to such case and that the payment 
by him of the fee required by the court in that connection must be 
regarded as the discharge of a personal obligation on the part of 
the claimant and not of any obligation of the United States. 

Moreover, an examination of the terms of the act appropriating 
funds for the necessary expenses of the Federal Trade Commission 
during the current fiscal year (56 Stat. 405) fails to disclose any 
provision expressly authorizing the payment of a claim of the type 
here involved and there is nothing appearing either in the act or 
its legislative history evidencing any intention on the part of the 
Congress that the appropriated moneys should be available for such 
a purpose. , 

In view of the foregoing, it must be held that you are not author- 
ized to certify the instant voucher for payment. 

The voucher, is returned herewith. 
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(B-29924) 


APPROPRIATIONS—COAST GUARD—AVAILABILITY FOR CONSTRUC- 
TION OF BUILDINGS IN LIEU OF THOSE RELINQUISHED BY AN- 
OTHER AGENCY 


The appropriation “Acquisition of Vessels and Shore Facilities, Coast Guard,” 
contained in the Naval Appropriation Act, 1943, is not available for the 
construction of buildings for the Department of Agriculture to replace those 
relinquished to the Coast Guard, and, therefore, a transfer of funds from 
said appropriation to the Department of Agriculture for that purpose is not 
authorized. 


Comptroller General Warren to the Secretary of the Navy, November 12, 1942: 
I have your letter of October 28, 1942, as follows: 


There are submitted herewith copies of correspondence relating to an arrange 
ment between the U. 8. Coast Guard, Navy Department and the U. S. Forest 
Service, Department of Agriculture, pursuant to which the Coast Guard has 
agreed to reimburse the Forest Service in an amount equal to the value of cer- 
tain buildings on Government Island, Alameda, California, which were vacated 
by that Service in order that they might be utilized by the Coast Guard. 

Title to the Federal reservation on Government Island was acquired in three 
parcels. Two parcels were conveyed to the United States by the City of Alameda, 
California, and were accepted on behalf of the United States by Executive 
Order 5722 of September 22, 1931, and Executive Order 8470 of July 8, 1940. 
Title to the third parcel was acquired by the United States for Coast Guard 
purposes by condemnation on July 15, 1942. 

As provided in the Executive Orders referred to the reservation on Govern- 
ment Island was, until recently, used jointly by the Public Roads Administra- 
tion, Federal Works Agency; the Forest Service, Department of Agriculture; 
the United States Maritime Commission and the Coast Guard. 

Due to the rapid expansion of the Coast Guard as the result of the war the 
extension of existing Coast Guard facilities on Government Island became im- 
perative. The cooperation of the above agencies was requested, and arrange- 
ments were effected whereby the complete control over the reservation was ob- 
tained by the Coast Guard. The activities of the Public Roads Administration on 
the reservation were completely curtailed; the Forest Service vacated its build- 
ings and moved into space leased for that purpose by the Coast Guard. The 
Maritime Commission has acquired a site in Alameda; California, to which the 
Merchant Marine Training Station is to be removed as soon as new facilities are 
constructed, such arrangement having been made pursuant to the provisions of 
Executive Order 9198 of July 11, 1942, it having been determined that the fa- 
cilities on Government Island theretofore used in the training of merchant 
marine personnel were primarily used for Coast Guard purposes. 

The space leased by the Coast Guard for the Forest Service is covered by lease 
dated March 24, 1942, Tcg.-34330, which was renewed for the fiscal year 1943 
on July 10, 1942. 

Subsequent to the removal of the Forest Service from Government Island 
an informal agreement was entered into between the Coast Guard and that 
agency pursuant to which it was agreed that funds in the amount of $200,000, 
the value of the buildings relinquished to the Coast Guard, would be reserved 
for transfer to the Forest Service to cover the cost of construction of new 
facilities to replace those relinquished by the Forest Service. 

Your decision is requested whether any legal objection exists to the pro- 
posed transfer of funds now or at a later date as provided in the aforemen- 
tioned agreement. 

The enclosed papers contain full information relative to the agreement 
referred to herein. A prompt reply to this request will be appreciated. 


It appears from the papers transmitted with your letter that the 
funds proposed to be transferred have been reserved under the ap- 
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propriation “Acquisition of Vessels and Shore Facilities, Coast 
Guard.” The language under this title in the Naval Appropriation 
Act, 1943, 56 Stat. 73, is as follows: 

For the purchase or construction of additional and replacement vessels and 
their equipment, and the construction, rebuilding or extension of shore facil- 
ities, including the acquisition of sites and improvements thereon when spe- 
cifically approved by the Secretary of the Navy, $13,256,550, to be immediately 
available and to remain available until expended, of which amount not to ex- 
ceed four per centum shall be available for administrative expenses in con- 
nection therewith, including personal services in the District of Columbia; 

The legality of the proposed transfer would appear to depend pri- 
marily upon the availability of the funds for the purpose contem- 
plated by the arrangement between the Navy Department and the 
Department of Agriculture, i. e., for the construction of facilities 
for the Forest Service, Department of Agriculture, to replace those 
taken over by the Coast Guard—it being well settled that in the ab- 
sence of specific statutory authority appropriated funds cannot be 
made available by means of a transfer to another agency or another 
appropriation for objects or purposes for which such funds would 
not be available under the appropriation from which the transfer is 
made. 9 Comp. Gen. 89; 16 id. 545; 17 id. 73; id. 900; 18 zd. 489. 
Therefore, consideration of the instant matter necessarily involves 
section 3678, Revised Statutes, 31 U. S. C. 628, which provides: 

Except as otherwise provided by law, sums appropriated for the various 
branches of expenditure in the public service shall be applied solely to the 
objects for which they are respectively made, and for no others. 

Thus narrowed, the question seems substantially the same as that 
considered in decision of July 7, 1942, B-27024, to you. The facts 
there involved were, briefly: The Navy had found it necessary to 
utilize facilities under the jurisdiction of the Public Health Service 
for use as a quarantine station and had assured the Federal Security 
Agency that such facilities would be relocated on another site by the 
Navy Department. The question was whether any fund or appropri- 
ation of the Navy Department was legally available for expenditure 
in connection with such relocation, particular reference being made 
to the Naval Emergency Fund. It was held: 


* * the appropriations under the Naval Emergency Fund are available 
only for naval objects and purposes, and the construction of a United States 
quarantine station does not fall within either of these categories. I find no 
other appropriation under the control of the Navy Department which appears 
to contemplate construction work of such a nature. 


It might be argued that the funds proposed to be transferred in the 
present matter are in fact to be expended in connection with the 
“acquisition of shore facilities” for the Coast Guard in that they are 
to be used to construct facilities which are to be exchanged pursuant 
to an agreement with the Department of Agriculture for facilities 
of that Department already existing and desired for Coast Guard 
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occupation and tise. However, the fallacy of such an argument is 
clearly pointed out in the decision of July 7, 1942, supra, wherein it 
was stated : 




































The fact that the Federal Security Agency has cooperated with the Navy 
Department upon the Department’s assurance that the quarantine station would 
be replaced affords no basis for payment from appropriations made for the Navy 
Department or the naval service for the replacement in kind of buildings and 
facilities of the Public Health Service which were rendered unavailable to the 
Service because of the construction of the section base by the Navy Department. 
The buildings and facilities of the quarantine station were not the property 
of the Public Health Service, but of the United States. The case does not involve 
the taking of property of others for the use of the United States but, rather, it 
is more in the nature of a transfer of property of the United States from one of 
its agencies to another. Cf. 10 Comp. Gen. 288, and cases there cited and dis- 
cussed. Whether the quarantine station which has been lost to the Public Health 
Service by the exigencies of war should be replaced in kind, or by a more elaborate 
station, or whether the station should be discontinued, are questions properly 
for the consideration of the Congress. * * 


Consequently, it must be concluded that since funds appropriated 
to the Coast Guard may not be considered available for the construc- 
tion of facilities for the Forest Service, Department of Agriculture, 
there is no authority for the transfer of funds, as contemplated, for 
such purpose, unless and until such transfer be specifically provided 
for by law. 


(B-28736) 
FEES—ARCHITECT-ENGINEERS—LIMITATIONS 





In determining whether payments on a cost-plus-a-fixed-fee basis to architect- 
engineers under a War Department contract covering not only the furnish- 
ing of designs, plans, etc., in connection with a construction project but, 
also, the furnishing of technical supervision of the project are in contra- 
vention of section 2 of the act of August 7, 1939, limiting to 6 percent of 
the estimated cost of a project the amount that may be paid architect- 
engineers for furnishing designs, plans, etc., there need be considered only 
the amounts paid for furnishing designs, plans, etc., excluding amounts 
representing payments for technical supervision of the work. 

Where payments on a cost-plus-a-fixed-fee basis are made to architect-engineers 

under a War Department contract providing not only for the preparation 

of designs, plans, etc., in connection with a construction project but, also, 
for the furnishing of technical supervision of the project, an itemized state- 
ment showing the fees paid and the nature and amounts of expenses reim- 
bursed for the furnishing-of designs, plans, etc., together with a similar 
showing as to fees and expenses paid for technical supervision of the work, 
is required to be furnished this office upon completion of the project in 
order that it may be ascertained whether the amounts paid for the furnish- 
ing of designs, plans, etc., do not exceed 6 percent of the estimated cost of 
the project in contravention of section 2 of the act of August 7, 1939, 
















Acting Comptroller General Elliott to the Secretary of War, November 14, 1942: 


There has been received, by reference from the Chief of Engineers, 
a letter dated August 8, 1942, from the United States Engineer Office, 
Camp San Luis Obispo Accounting Section, Los Angeles, California, 
requesting advice as to whether, under my decision of December 18, 
1941, to you, 21 Comp. Gen. 580, the statutory provision limiting the 
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amount to be paid architects and engineers for their services to 6 
percent of the estimated cost of the project involved, is applicable to 
reimbursements of expenditures for “supervision of construction” 
under cost-plus-a-fixed-fee contracts. 

The question with respect to which the District Engineer requests 
advice has arisen in connection with contracts Nos. W-6948-qm-l, 
dated September 23, 1940, and W-6948-qm-12, dated May 21, 1941, 
with architect-engineers for the preparation of necessary designs, 
drawings, and specifications and for the furnishing of technical super- 
vision in connection with construction projects at Camp San Luis 
Obispo, California, on a cost-plus-a-fixed-fee basis. Examination of 
the first of these contracts reveals that no definite segregation was 
made therein with respect to the services to be performed by the con- 
tractor in connection with the preparation of the designs, drawings, 
and specifications and the services to be performed in connection with 
the technical supervision of the work. Moreover, the contract con- 
tained no stipulation respecting the amount of the fixed fee which was 
to be paid for the work of preparing the plans and the amount thereof 
which was to be paid for the services of technical supervision. How- 
ever, the second contract specifically sets forth the character and 
extent of the services which the architect-engineer was to perform in 
preparation of the necessary designs, drawings, etc., and the extent 


of the services to be performed in connection with the technical super- 
vision of the project. Also, said contract stipulated the amounts 
which were to be paid as fixed fees for each type of service. 

The statutory limitation in question is that contained in section 2 
of the act of August 7, 1939, 53 Stat. 1240, which reads as follows: 


Whenever deemed by him to be advantageous to the national defense and pro- 
viding that in the opinion of the Secretary of War the existing facilities of the 
War Department are inadequate, the Secretary of War is hereby authorized to 
employ, by contract or otherwise, outside architectural or engineering corpora- 
tions, firms, or individuals for the production and delivery of the designs, plans, 
drawings, and specifications, required for the accomplishment of any public 
works or utilities project of the War Department without reference to the Classi- 
fication Act of 1923 (42 Stat. 1488), as amended (5 U. S. C., ch. 13), or to section 
8709 of the Revised Statutes of the United States (41 U. S. C. 5). In no case 
shall the fee paid for any service authorized by this section exceed 6 per centum 
of the estimated cost, as determined by the Secretary of War, of the project to 
which such fee is applicable. 


With respect to said limitation it was held in the decision of Decem- 
ber 18, 1941, referred to above, that the six percent maximum fee 
prescribed by the quoted section, when applied to the cost-plus-a- 
fixed-fee architect-engineer contracts there considered, is a limitation 
not merely upon the fixed fee but that—subject to certain exceptions— 
it is a limitation upon the total payments made under such a con- 
tract, including both the fixed fee and reimbursement of expenditures. 
The question presented by the District Engineer in the letter of Aug- 
ust 8, swpra, is, in substance, whether in determining if the amounts 
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paid to the contractor under the instant and similar contracts, as 
reimbursement for expenditures and as payments for fixed fees, exceed 
the statutory limitation contained in the act of August 7, 1939, supra, 
there should be included amounts paid to the contractor as reimburse- 
ment of expenses and as fees for services rendered in connection with 
the technical supervision of the construction of the project. 

With respect to architect-engineer contracts such as the instant 
one, which cover not only the preparation of designs, plans, specifica- 
tions, etc., but also the furnishing of technical supervision, it was 
held in B-18126 of March 19, 1942, to you, that while the act of July 
2, 1940, 54 Stat. 712, may be regarded as authority for the making of 
contracts with architects and engineers for supervisory services, it 
cannot be regarded as having the effect of waiving the limitation im- 
posed by section 2 of the act of August 7, 1939, “upon the amounts 
to be paid to architects and engineers for any service performed 
under contracts for the production and delivery of designs, plans, 
drawings, and specifications.” In other words, where contracts cover 
both the preparation and delivery of designs, plans, etc., and the 
furnishing of supervisory services, the provision in the act of August 
7, 1939, limiting fees of architect-engineers to 6 percent of the esti- 
mated cost of the ‘project involved, applies to that part of said con- 
tracts which covers the “production and delivery of the designs, 
plans, drawings, and specifications.” Accordingly, in determining 
whether the statutory limitation has been exceeded there need be con- 
sidered only the question as to whether the total of the amounts paid 
to the contractors as reimbursement of expenses and as fees for the 
preparation and delivery of designs, etc., exceeds 6 percent of the 
estimated cost of the project; and there need not be included in the 
computation any amounts paid to the contractor as reimbursement of 
expenses or as compensation for technical supervision of the work. 

However, in order that this office, in the audit of vouchers under 
the foregoing and similar contracts, may ascertain whether the 
amounts paid to the contractor as reimbursement of expenses and as 
fees for the preparation and delivery of designs, plans, drawings, and 
specifications, do not exceed 6 percent of the estimated cost of the 
project involved, there should be forwarded here, for attaching to 
the contract, upon the completion of each project, an itemized state- 
ment containing a detailed breakdown of the total amounts paid 
under the architect-engineer contract showing the nature and 
amounts of the expenses and fees paid to the contractor for the work 
of preparation and delivery of designs, plans, drawings and speci- 
fications, and showing, also, the nature and amounts of expenses and 
fees paid to the contractor for the services of technical supervision. 
Otherwise, this office will be required to withhold credit on vouchers 
covering payments under said contracts. 
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(B-28788) 


RENTAL ALLOWANCE—NAVY OFFICERS—RIGHTS AS AFFECTED BY 
TEMPORARY SEA DUTY 


A Navy officer, without dependents, who is temporarily assigned to sea duty in 
addition to his shore duty may be paid the rental allowance authorized by 
section 6 of the Pay Readjustment Act of 1942, where there has been a proper 
administrative determination that his shore duty is paramount and, there- 
fore, that he is not on “sea duty” as that term is defined in the Executive 
regulations issued pursuant to said section 6, but he may not for the same 
period receive extra pay for sea duty, authorized by section 2 of the act, 
by virtue of an inconsistent administrative determination that, for such 
purpose, he is on sea duty. 22 Comp. Gen. 289, modified. 


Assistant Comptroller General Elliott to the Secretary of the Navy, November 
14, 1942: 


There has been received your letter of October 23, 1942, file 
JAG: K:WJG: gb, SO 101 273, as follows: 


Reference is made to the Assistant Comptroller General’s decision B-28788, 
dated September 30, 1942, in which it is held that an officer without dependents, 
whose paramount duty is shore duty and who is performing temporary addi- 
tional duty at sea, is not entitled to draw rental allowance for such period of 
temporary duty while at the same time drawing sea duty pay pursuant to the 
provisions of Alnay 131-42, issued under the authority of Section 2 of the Pay 
foet Act of 1942, approved June 16, 1942 (Public Law 607—77th 
Congress). 

Your determination is in part based upon Section 3 of Executive Order No. 4068, 
dated August 13, 1924, issued under the authority of Section 6 of the Act of 
June 10, 1922, as amended (37 U. S. C. 10), which, under the title “Payments”, 
provides : 

“b—An officer who has no dependents shall not be paid a rental allowance for 
any period while he is on field or sea duty.” 

Your attention is invited to Executive Order No. 9255, dated October 13, 1942, 
issued pursuant to Section 6 of the Pay Readjustment Act of 1942, which super- 
sedes Executive Order No. 4063, supra. Executive Order No. 9255 omits the 
above quoted definition and in paragraph I (c) retains in substantially the same 
form the prior definition of sea duty, as follows: 

“The term ‘sea duty’ shall mean service at sea by an officer on a vessel under 
orders (1) requiring the officer to report for duty on board a designated vessel 
or (2) assigning him to duty in command of vessels or as a member of the 
staff of an officer in command of vessels: Provided, that the officer concerned is 
not during the same period required to render service on shore of a character 
determined by the department concerned to be paramount to the duty which he 
is required to render at sea.” 

Under the prior Executive Order No. 4063 the General Accounting Office has 
allowed credit for rental allowances paid to an officer who was temporarily 
on sea duty where the Navy Department certified that during the period the 
officer in question was at sea his duty on shore was paramount. (Letter from 
Assistant Chief, Accounting and Bookkeeping Division, General Accounting Office, 
to Secretary of the Navy, dated December 14, 19386, file AB 3.1 WJK; see, also, 
letter of General Counsel, General Accounting Office, to Secretary of the Navy, 
dated October 21, 1936, A-71542.) 

Particular attention also is invited to the Acting Comptroller General’s decision 
to the Secretary of the Navy of February 2 1937, A-83188, which considered the 
question whether payments made in accordance with a proposed change in the 
Pay Bill Instructions would be passed in the accounts of disbursing officers. 
The proposed change contemplated modification of paragraph A6 (0) (1) of the 
aoe ae Instructions to read as follows, the new matter proposed being indicated 

y italics: 

“(o) An officer without dependents is entitled to rental allowance. 

“(1) When stationed on permanent shore duty (either within or without the 
continental limits of the United States) except when assigned thereat, as quar- 
540712™—43—_-32 
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ters, the number of rooms prescribed by law for an officer of his rank, or a less 
number of rooms determined to be adequate in the particular case for the occu- 
pancy of the officer. The rental allowance thus payable continues for time absent 
from such station on authorized leave (not in excess of statutory leave limit), 
on sick leave, in hospital, under arrest, or on temporary duty away from such 
permanent station, including periods of temporary sea duty where the above duty 
is determined by the Department to be paramount to the duty which he is required 
to render at sea.” 

It was concluded in this decision, as follows: 

“The proposed amendment would seem to limit the plain words of the statute 
to a permanent assignment to sea duty, at least within the discretion of the de- 
partment in determining that a shore duty impossible of performance is para- 
mount to sea duty actually performed in circumstances making impossible the 
performance of the suspended shore duty. This office is unwilling to take that 
view of the statute. There have been cases where the officer has been temporarily 
assigned to duty at sea in circumstances where he would be required to maintain 
his quarters ashore and where it was hardly contemplated by the draftsmen of 
the statute that the officer should be deprived of his rental allowance ashore. 
Such was the case of an officer assigned to duty in command of a Naval R. O. T.C. 
unit at a college, who accompanied the R. O. T. C. unit on a summer practice 
cruise of some two weeks. This view that the statute permitted some qualifi- 
eation was also applied in the case of the officer to whom you refer, where the 
officer was assigned for medical duty on a vessel during its ‘shakedown’ cruise 
and the period of service thereon was three months and five days. While the 
statute does not require such strict construction that for a few days’ service at 
sea the officer shall be deprived of his rental allowance for quarters ashore, yet 
the case to which the Paymaster General refers represents substantially the 
maximum limit where the officer can be actually on sea duty but entitled to 
rental allowance because assigned to permanent duty at a shore station, under 
the provisions of the statute applicable to the dual assignments of the officers. 
The proposed amendment is therefore stated too broadly for acceptance for 
application in the audit of accounts. However, to meet the practice followed in 
the audit, the proposed amendment may be modified to read as follows: 

“ ‘including periods of temporary sea duty, not exceeding four months, where 
the shore duty is determined by the Department to be paramount to the duty 
which he is required to render at sea.’” 

“Your question is answered accordingly.” 

It will be seen from the foregoing that under the wording of former Executive 
Order No. 4063 of August 13, 1924, as well as prior decisions of your office, sea 
duty for rental allowance purposes heretofore has not been considered as includ- 
ing short periods of temporary duty where the duty ashore was determined by 
the Navy Department to be paramount to the duty which the officer was required 
to render at sea. The right of such officers to sea duty pay for periods of tem- 
porary duty at sea is also equally clear, for the obvious reason that present or 
potential danger is to be encountered at sea in these wartime days irrespective 
of whether the duty be temporary or permanent. 

As indicated in the Navy Department's previous letter of September 9, 1942, 
relative to this matter, rental allowance is paid to an officer, without dependents, 
when he is temporarily employed on sea duty in cases where his paramount 
duty is held to be on shore, in order to avoid the hardship that would occur 
were the officer deprived of his rental allowance when temporarily employed on 
sea duty and consequently required, for economic reasons, to surrender his 
quarters on shore, despite his expectation of shortly returning to duty on shore. 

This reasoning is clearly consistent with the statement appearing in the 
above cited Comptroller General’s decision to the Secretary of the Navy of 
February 2, 1937, to the effect that “There have been cases where the officer 
has been temporarily assigned to duty at sea in circumstances where he would 
be required to maintain his quarters ashore and where is was hardly contemplated 
by the draftsmen of the statute that the officer should be deprived of his rental 
allowance ashore,” which quoted statement is followed by the citation of actual 
cases directly in point. 

It seems apparent from the foregoing that since rental allowance may be paid 
under certain conditions when an officer is temporarily assigned to duty at sea, 
whereas sea duty pay is payable in time of war by reason of extra-hazardous 
conditions of service, the payment of rental allowance and sea duty pay to an 
officer, without dependents, while he is temporarily employed on sea duty is 
neither inconsistent nor a double payment for the same purpose. Accordingly, 
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such dual payments for rental allowance and sea duty pay would appear to be 
authorized for such periods of temporary sea duty not exceeding four months 
at any one time where the shore duty is determined by the Navy Department to 
be paramount to the duty which the officer is required to render at sea, as held 
in the above cited decision of the Acting Comptroller General of February 2, 1937. 

In consideration of all the foregoing, your reconsideration is requested of the 
Assistant Comptroller General’s decision of September 30, 1942, B-28788, to the 
extent that it holds an officer without dependents, whose paramount duty is 
determined to be shore duty, is not entitled to rental allowance while assigned 
to and performing temporary additional duty at sea which has been defined by 
the Secretary of the Navy as sea duty. 

Section 2 of the act of June 16, 1942, Public Law 607, 56 Stat. 359, 
360, was quoted in the decision of September 30, 1942, 22 Comp. Gen. 
289, to which reference is made by you. Section 6 of the same act, 
at pages 361, 362, insofar as is here material, also was quoted therein, 
except the authorization for promulgating regulations which reads: 

Regulations in execution of the provisions of this section shall be made by the 
President and shall, whenever practicable, in his judgment, be uniform for all 
of the services concerned, including adjunct forces thereof. 

You invite attention to the fact that the paragraph appearing in 
the prior Executive regulations, under “Payments”, and reading, “An 
officer who has no dependents shall not be paid a rental allowance for 
any period during which he is on field or sea duty”, has been omitted 
from the regulations promulgated by Executive Order No. 9255. 
This provision of the regulations contained in the prior Executive 
Order No. 4063, dated August 13, 1924, is in substance the provision 
of the statute that “No rental allowance shall accrue to an officer having 
no dependents while he is on field or sea duty”, and its omission from 
the regulations in no way affects this statutory restriction. 

The Executive regulations appear to reflect the effect of the judicial 
construction of section 1571, Revised Statutes, defining sea service. 
Whether particular duty is sea duty is a question of fact (United 
States v. Engard, 196 U. S. 511; McGowan v. United States, 36 C. Cls. 
63) ; and while this office ordinarily would not be required to question 
a reasonably supported determination by the Department pursuant 
to the Executive regulations that by reason of an officer’s paramount 
duties ashore he is not on sea duty and, therefore, is not precluded on 
that account from receiving rental allowarice, such a determination 
would seem sensibly to preclude a concurrent determination that he 
is on sea duty and, therefore, entitled to sea duty pay. While two 
different sections of the statute are involved and the purposes of the 
allowances may not be mutually exclusive, a legislative intent that 
both may be paid at the same time is not sufficiently shown to justify 
the anomaly of regarding an officer as on sea duty under section 2 of 
the statute but as not on sea duty under section 6 of the same statute; 
and, in the absence of a more clear expression of the will of the Con- 
gress on the matter, the conclusion appears required that both allow- 
ances are not authorized to be paid concurrently on the basis of such 
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inconsistent determinations. However, in view of the Executive 
regulations and the established practice pursuant to the like provisions 
of prior Executive regulations in such respect, the payment of rental 
allowance would appear to be warranted in such cases to the exclusion 
of the sea duty pay. That is, where there is a reasonable determina- 
tion pursuant to the Executive regulations that an officer’s shore duty 
is paramount and, therefore, that he is not on sea duty, he may continue 
in receipt of rental allowance, as heretofore, but may not for the 
same period be credited with extra pay as on sea duty. 

To that extent, the conclusions stated in the last paragraph of the 
decision of September 30, 1942, are modified. 


(B-80083) 


OFFICERS AND EMPLOYEES—PAYMENT FOR CIVILIAN LEAVE DURING 
MILITARY SERVICE—ADMINISTRATIVE PROMOTIONS EFFECTIVE 
AFTER ENTRANCE ON MILITARY DUTY 


A civilian employee on active military duty who was properly given an admini- 
strative promotion effective on a date within the period for which he was 
being paid, concurrently with military pay, civilian compensation for ac- 
cumulated and current accrued annual leave granted pursuant to the act of 
August 1, 1941, as amended, is entitled to be paid at the increased salary 
rate during such period of annual leave from the effective date of the pro- 
motion. 


Acting Comptroller General Elliott to Col. Ray H. Larkins, U. S. Army, Novem- 
ber 14, 1942: 


By first indorsement dated October 29, 1942, the Chief of Finance, 
War Department, forwarded to this office for consideration your letter 
of October 15, 1942, reading as follows: 


1. The enclosed voucher in the amount of $12.50 covering difference in pay 
between $3200 and $3500 per annum for the period August 16, 1942 to August 
81, 1942, has been submitted to the undersigned disbursing officer for payment. 

2. The employee in question was recommended for promotion on May 80, 1942. 
The recommendation was approved with effective date August 16, 1942. The 
employee was a reserve officer, U. S. Army, and was ordered to and entered on 
active duty July 20, 1942. He elected to receive pay for accumulated leave under 
the provisions of Public Law 202, 77th Congress, for the period July 20, 1942 to 
October 27, 1942. 

8. Doubt is entertained as to whether the employee is entitled to the increase 
in pay resulting from a change of status initiated prior to entrance on Military 
duty, but which was effected subsequent to entrance on duty, although falling 
within the period for which payment for accumulated leave was being received. 

4. An advance decision is requested. 


The period of annual leave for which compensation is payable 
concurrently with active military pay under the act of August 1, 
1941, as amended by the act of April 7, 1942, 56 Stat. 200, Public Law 
517, was properly computed over the period beginning with July 20, 
1942, which is understood from your letter to have been the day 
following the last day of active civilian duty. See 21 Comp. Gen. 
258. Compensation for annual leave in the civilian position during 





DECISIONS OF THE COMPTROLLER GENERAL 471 


the period an employee is in the active military service is for computa- 
tion upon the same basis as any other period of annual leave, and 
that being so, the employee is entitled to the benefit of any increase 
in civilian compensation properly granted him effective during such 
period of leave either by operation of law or by administrative 
action—i. e., upon the same basis as if the employee had remained upon 
active duty in his civilian position. 21 Comp. Gen. 1007. Compare 
21 Comp. Gen. 310 involving a reduction, and the decision of Septem- 
ber 15, 1942, B-28464, 22 Comp. Gen. 229, involving the case of a postal 
employee who was administratively promoted on the civilian roll 
after the period of his leave had expired. 

Accordingly, if the voucher, which is returned herewith, is other- 
wise correct, payment thereon is authorized. 


(A-42271) 


TRANSPORTATION—RATES—DIVISIONS—LAND-GRANT DEDUCTIONS 


In the absence of extraordinary circumstances making action to the contrary 
advisable, where overpayments, due to under-deductions for land grant, 
found in the post-audit of disbursing officers’ transportation accounts paid 
on and after June 1, 1942, arise solely from applying—in the division of 
“docket 17000, part 2,” rates—division sheets W. T. L. 657-A (C. F. A. L. 
285-A), or 500-A (C. F. A. L. 365-A), instead of applying divisions hereto- 
fore observed by this office, collectiun of such overpayments from the car- 
riers will be held in abeyance until the pending question of division of such 
rates is disposed of by the Interstate Commerce Commission or by a 
ment between the carriers. However, the heretofore observed divisions will 
be applied in the settlement of claims directly by this office, and in the audit 
of payments made prior to June 1, 1942. 


Aavianas Seaeenrele General Elliott to J. A. Farmar and E. Morris, November 
17, 1942: 


Reference is made to your joint letter dated September 12, 1942, 
WTL File I-369-14, CFA File EC-2779, cc: 180-51-1, forwarded to 
this office by Mr. A. F. Cleveland, Vice President of the Association 
of American Railroads, on September 19, 1942, under his file 1-113-4. 
The joint letter reads as follows: 


The undersigned, J. A. Farmar acting for account of Western Railroads, and 
B. Morris acting for account of the Central Freight Association railroads, re- 
spectfully request your favorable consideration and approval of the following 
basis for permanent divisions to apply on U. 8S. Government freight subject to 
land grant deductions, 

All carriers for whom the undersigned are acting will accept as permanent 
divisions the following basis for application on U. 8. Government freight subject 
to land grant deductions, and no readjustment of settlements made on this basis 
will be requested regardless of any pending proceedings before the Interstate 
Commerce Commission : 

In dividing joint thru rates between Official and Western territories, as cov- 
ered by the division sheets named below, the divisions east and west of the 
divisional break points, as named in said sheets and supplements thereto, will 
be applied in arriving at the net land grant deductions east and west of the 
divisional gateways during the peried such division sheets remain in effect: 

WTL D/S 500-A (CFAL D/S 365-A) on carload traffic. 

CFAL D/S 285-A (WTL D/S 657-A) on less than carload traffic. 

WTL D/S 855 (CFAL D/S 381). 
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Notes: The above division sheets to be amended to provide that the divisio 
named therein will apply for account of all Western and Central Freight - 
ciation railroads, without exception, on U. 8. Government freight subject to land 
grant deductions. 

In support of this request, we submit the following justification : 

Since December 3, 1931, the U. S. Government has arrived at land grant deduc- 
tions in connection with joint thru rates on traffic herein involved between Offi- 
cial and Western territories by setting up as divisions, of the joint thru rates, 
for the Western railroads their full local rates west of the Mississippi River or 
other interterritorial gateways. This basis is used on both eastbound and west- 
bound traffic. 

When the revised class rates between Western territory, on the one hand, 
and Official territory, on the other, became effective on December 8, 1931, no 
agreement could be reached between the Western railroads and the Central 
Freight Association railroads with respect to divisions thereof, and for a short 
period of time the Western railroads took as their divisions of the joint thru 
rates their full local rates on westbound traffic and the Central Freight Associa- 
tion railroads took as their divisions of the joint thru rates their full local rates 
on eastbound traffic. Effective with waybills taken into April 1935 accounts, 
a division sheet designated as CFAL D/S 285-A (WTL D/S 657-A) was issued 
providing specific percentage proportions east and west of the interterritorial 
divisional break points. It is true that this division sheet was of a temporary 
nature and was so indicated on the title page thereof. 

Effective with October, 1939 accounts, permanent divisions were published 
in WTL D/S 500 (CFAL D/S 865), now WTL D/S 500-A (CFAL D/S 365-A), to 
apply on carload traffic. At the same time an agreement was reached to con- 
tinue the application of CFAL D/S 285-A (WTL D/S 657-A) in permanent settle- 
ment on less than carload traffic. Since that time, the divisions named in these 
two division sheets have been applied without question by all Central Freight 
Association railroads and all Western railroads, except that certain Western 
— have not applied WTL D/S 500-A (CFAL D/S 365-A) on all carload 
traffic. 

The latter railroads, however, do apply WTL D/S 500-A (CFAL D/S 365-A) 
on a large number of commodities as named in WTL D/S 855 (CFAL D/S 381), 
and these railroads have also now signified their willingness to apply as a per- 
manent basis of divisions the general basis of divisions as named in WTL D/S 
500-A (CFAL D/S 865-A) on all carload Government freight subject to land 
grant deductions, and will continue to apply CFAL D/S 285-A (WTL D/S 
657—A) on all less carload traffic. It is also agreed that no readjustments of 
settlements on this basis will be made between the carriers for whom the under- 
signed are acting and the U. 8. Government regardless of the outcome of any of 
the pending cases before the Interstate Commerce Commission. 

The method employed by the U. S. Government at the present time of dividing 
joint rates between Official and Western territories, by allowing the Western 
railroads full local rates west of the Mississippi River or interchange points on 
both eastbound and westbound traffic and basing land grant deductions on those 
divisions, is obviously unfair to all railroads involved, in that it inflates the land 
grant deductions far beyond those reflected by the actual earnings of the rail- 
roads west of the Mississippi River or other interchange points. 

Now that all Western and Central Freight Association railroads have agreed 
to the application of WTL D/S 500-A (CFAL D/S 365-A), CFAL D/S 285-A 
(WTL D/S 657-A) and WTL D/S 855 (CFAL D/S 3881), on U. 8. Government 
freight subject to land grant decisions, the claim cannot be made that the divisions 
named in these sheets are not permanent. If the U. 8. Government will agree 
to apply the above named division sheets in arriving at the net land grant deduc- 
tions, appropriate amendment of these sheets will be made to provide for the 
permanent application thereof, for account of all Western and Central Freight 
Association railroads, effective on a date mutually agreed upon between the 
U. 8. Government and the undersigned. 

We respectfully submit that this offer on the part of the Western and Central 
Freight Association railroads will meet any objections which may be held by 
your office in regard to the application of the divisions named above, because of 
their allegedly temporary character, and it is sincerely hoped that this request 
will meet with your approval and that instructions will be given to apply this 
basis on U. 8. Government freight subject to land grant deductions. 


sank earti_ieeeatiqes,ea ff ff A 2 @& tal FP ep 
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With respect to commercial divisions for rates published pursuant 
to docket No. 17000, part 2, of the Interstate Commerce Commission, 
being the so-called “revised class rates” which became effective on 
December 3, 1931, the inability of the carriers affected to agree upon 
a basis of divisions resulted in the filing by them with the Interstate 
Commerce Commission on December 4, 1931, of a petition asking the 
Commission to prescribe equitable divisions for these rates. Appar- 
ently that. petition is still pending. It early appeared, however, in 
connection with claims for the transportation of Government prop- 
erty, that the carriers involved had adopted a practice under which 
the eastern lines, or the western lines, as the case might be, retained 
for themselves, out of charges collected by them from said rates, a 
proportion computed on the basis of local rates from the interchange 
point between the eastern and western carriers to destination, remit- 
ting only the remainder to their connections. See in this connection 
Western Trunk Line division sheet No. 657 and Central Freight 
Association division sheet No. 285. Under this practice the amount 
of the earnings of the respective groups of carriers was dependent 
upon, and varied with, the circumstances of whether the charges were 
collected by the one or the other group. In that situation it became 
necessary for this office, in order to determine the amount of earned 
deductions for land grant, to apply the rule of long standing that in 
instances of conflicting divisions that basis will be applied which will 
afford the Government the greatest deduction. Accordingly, in 
dividing these rates for purposes of determining land-grant deduc- 
tions, Western Trunk Line division sheet No. 657 or Central Freight 
Association division sheet No. 285 was used by this office as the 
application of this rule might require. See in this connection 14 
Comp. Gen. 775 

The practice of the carriers in this respect apparently was con- 
tinued from December, 1931, to April, 1935, when there was issued 
W. T. L. division sheet No. 657-A (CFA D/S 285A). Originally, 
W. T. L. division sheet 657—A, effective in April, 1935, published 
“Temporary Percentages” for application in connection with carload 
and less than carload rates. These.temporary percentages remained 
in effect until October, 1939, when supplement 18 to W. T. L. No. 
657—-A became effective and amended said division sheet by eliminat- 
ing the word “Temporary” formerly appearing in connection with 
the word “Percentages”. Further amendments were made by the 
addition of item No. 2 providing in effect that the division sheet was 
applicable only between stations located on the carriers named on 
pages 2, 3, and 4 of supplement No. 18 and the application of the 
division sheet was qualified so that effective with supplement No. 18 
it could be used only in connection with less than carload traffic. 
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Contemporaneously with supplement No. 18 Western Trunk Line 
division sheet No. 500, (CFAL 365) was issued for application in 
connection with carload rates published pursuant to docket 17000, 
part 2. However, not all of the western carriers were parties to 
division sheets 657—A as so amended, and 500, and, in this connection, 
it is noted that on November 11, 1939, representatives of the Chicago, 
Rock Island and Pacific Railway, the Missouri Pacific Railroad, the 
Chicago Great Western Railroad, the Missouri-Kansas-Texas Rail- 
road, the St. Louis-San Francisco Railway and the Kansas City 
Southern Railway informed Mr. Farmar that the basis set forth in 
Western Trunk Line division sheet No. 500 was not acceptable and 
that: 

Pending the establishment of other divisions, either by agreement or by action 

of the Interstate Commerce Commission, the only divisions they can recognize 
for the apportionment of revenue on traffic moving to or from their stations or 
over their lines at the so-called 17000 and related rates are the temporary 
divisions that have been in use since April 1, 1935, as published in Central 
Freight Association Division Sheet 285-A [W. T. L. D/S 657-A]. 
On the other hand, it appears that the eastern carriers, through Mr. 
E. Morris, Chairman Central Freight Association, issued “Memo- 
randum ‘A’” to division sheet 500, setting out divisions for use in 
connection with the so-called “non-concurring carriers” in W. T. L. 
500, which includes, among others, the six carriers above mentioned. 
The situation appears to be, therefore, that if revenue is collected by 
the “non-concurring lines,” division thereof will be made on the basis 
of temporary divisions published in W. T. L. 657—A, while if revenue 
is collected by the “concurring lines,” on the excepted traffic, divisions 
as set out in Memorandum “A” will be observed. Insofar as these 
six carriers are concerned the situation does not appear changed 
under Western Trunk Line division sheet 500A (CFAL D/S 365-A), 
which cancelled W. T. L. No. 500 (CFAL No. 365). 

With respect to Western Trunk Line division sheet No. 855 (CFAL 
881), effective in July, 1941, it appears that the non-concurring car- 
riers in W. T. L. 500-A joined the Eastern Carriers in the adoption 
of the basis of divisions set out in W. T. L. 500-A and Memorandum 
“A” to W. T. L. 500, to the extent that said divisions may be applied 
in connection with rates listed specifically in W. T. L. 855. 

The foregoing is a summary of what appear to be the pertinent 
commercial divisions as shown by division sheets on file in this office. 
However, notwithstanding that division sheets W. T. L. 500-A and 
W. T. L. 657-A, purport to provide permanent bases for apportion- 
ing joint revenue between the eastern carriers and certain western 
carriers it is understood that the original petition of December 4, 
1931, is still pending before the Interstate Commerce Commission 
and that the six “non-concurring” carriers have filed further pro- 
ceedings in Docket No. 28277, which was met with a counter- 
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complaint by the eastern carriers in Docket 28589. Insofar as this 
office has been informed, these actions, also, are pending before the 
Commission. In view of the indefinite status of the commercial divi- 
sions since April, 1935, and the possible effect that decisions of the 
Interstate Commerce Commission in the pending cases may have 
upon the so-called permanent divisions adopted by some of the car- 
riers, this office has found it necessary, in auditing and settling claims 
and accounts involving docket 17000, part 2, rates, to adhere to the 
use of that one of the two bases of divisions apparently observed by 
the carriers from December, 1931, to April, 1935, which will produce 
the lowest net rate, in order to protect the interests of the United 
States. See in this connection 18 Comp. Gen. 418 and 19 Comp. 
Gen. 765. 

Your present submission states that the Central and the Western 
Freight Association’s carriers “have agreed to the application of 
W. T. L. D/S 500-A (CFAL D/S 365-A), CFAL D/S 285-A 
(WTL D/S 657-A) and WTL D/S 855 (CFAL D/S 381), on U. S. 
Government freight subject to land grant deductions” and suggests 
that “if the U. S. Government will agree to apply the above-named 
division sheets in arriving at the net land-grant deductions, appro- 
priate amendment of these sheets will be made to provide for the 
permanent application thereof, for account of all Western and Cen- 
tral Freight Association railroads” and “no readjustment of settle- 
ments mide on this basis will be requested regardless of any pending 
proceedings before the Interstate Commerce Commission”. How- 
ever desirable it might be from the standpoint of the carriers and 
the accounting officers of the Government to adopt the suggested 
bases for divisions, it does not appear that the matter is one which 
may be made the subject of agreement between the carriers and the 
accounting officers of the Government with respect to deductions for 
land grant. The act approved June 7, 1924, 43 Stat. 477, 486, pro- 
vides that: 


* * * hereafter payment shall be made at such rates as the Secretary 
of War shall deem just and reasonable and shall not exceed 50 per centum 
of the full amount of compensation, computed on the basis of the tariff or lower 
special rates for like transportation performed for the public at large, for the 
transportation of property or troops of the United States over any railroad 
which under land-grant Acts was aided in its construction * * *. [Italics 
supplied. ]} 


It is apparent that the earnings of a carrier “for like transporta- 
tion performed for the public at large” under a joint rate does not 
rest alone on the “tariff or lower special rate” but, also, upon the 
commercial division of that rate. Obviously, so long as the proceed- 
ings above mentioned are pending before the Interstate Commerce 
Commission it cannot be determined with certainty what will be the 
earnings of individual participating carriers under joint rates for 
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like transportation performed for the public at large; and any agree- 
ment for adjustment otherwise would be unauthorized to the extent 
that it might involve payment, for service over a land-grant line, of 
more than 50 percent of the compensation to which such carrier 
would be entitled for service for the public. 

In connection with the matter now presented, however, there ap- 
pears properly for consideration certain recent legislation bearing 
upon the payment of bills for transportation and the liability of 
certifying and disbursing officers in connection therewith. The 


Transportation Act of 1940, Title III, Part II, Section 322, 54 Stat. 


898, 955, provides: 


Payment for transportation of the United States mail and of persons or 
property for or on behalf of the United States by any common carrier subject 
to the Interstate Commerce Act, as amended, or the Civil Aeronautics Act of 
1988, shall be made upon presentation of bills therefor, prior to audit or settle- 
ment by the General Accounting Office, but the right is hereby reserved to the 
United States Government to deduct the amount of any overpayment to any 
such carrier from any amount subsequently found to be due such carrier. 


The act approved June 1, 1942, 56 Stat. 306, Public Law 560, af- 
fords certain relief for disbursing and certifying officers from liabil- 
ity for overpayments for transportation as follows: 

That hereafter no disbursing or certifying officer of the United States shall 
be held liable for overpayments made for transportation furnished on Govern- 
ment bills of lading or transportation requests when said overpayments are 
due to the use of improper transportation rates, classifications, or the failure 
to deduct the proper amount under land-grant laws or equalization and other 
agreements. 

The inescapable net result of these statutory provisions, when con- 
sidered in conjunction with the provision, quoted above, from 
the act of June 7, 1924, would seem to be that while the payment of 
more than 50 percent of the full amount of compensation accruing 
for like transportation for the public at large is unauthorized for the 
transportation of property subject to land-grant deduction over lines 
of railroad aided by grants of land made upon conditions entitling 
the United States to reduced rates for such service, nevertheless, if 
payment of more than the amount so authorized is made as a result 
of the failure to deduct the proper amount for land grant the dis- 
bursing officers and certifying officers involved shall not be held liable 
for the overpayment so resulting on or after June 1, 1942. Pursuant 
to the provisions of section 322 of the Transportation Act of 1940, 
supra, the payment of carriers’ bills now are customarily made by dis- 
bursing officers without prior audit or settlement by this office, and 
the question as to the nature and extent of any administrative exami- 
nation of such bills prior to payment would appear to be one for ad- 
ministrative determination. See 20 Comp. Gen. 347. However, 
where in the post-audit of the paid accounts by this office it is found 
that an overpayment for transportation has been made due to the use 
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of improper transportation rates, classifications, or the failure to 
deduct the proper amount for land grant, the effect of the act of June 
1, 1942, swpra, is, as stated above, to relieve the disbursing officers 
and certifying officers, with respect to the accounts to which the act 
pertains, from liability for the overpayment so resulting, and to make 
the responsibility for such overpayment the direct liability of the 
carriers concerned, such overpayment to be recovered from them 
rather than from the disbursing officers or certifying officers involved. 
In this situation, when consideration is given to the fact that the 
matter of establishing ultimately the divisions to be observed by the 
carriers in apportioning revenue under docket 17000, part 2, rates is 
still unsettled and is involved in proceedings before the Interstate 
Commerce Commission filed for the purpose of obtaining a determina- 
tion by that body in event of continued failure of the carriers to agree, 
it does not appear that, pending the final disposition of the division 
question, the withholding of action by this office with respect to over- 
payments found so resulting in paid accounts subject to the act of 
June 1, 1942, supra, would be unwarranted in the absence of special 
circumstances or conditions, such as an unsatisfactory financial condi- 
tion of the carriers concerned, requiring earlier action in order ade- 
quately to protect the interests of the United States. 

Accordingly, in the absence of extraordinary circumstances leading 
to the conclusion that action otherwise is advisable this office will hold 
in abeyance, until such time as the division question is finally disposed 
of by decision of the Interstate Commerce Commission or by agree- 
ment between the carriers, the adjustment of overpayments found 
in the post-audit of disbursing officers’ transportation accounts paid 
on and after June 1, 1942, where such overpayments arise solely from 
the application, in the division of docket 17000, part 2, rates, of di- 
vision sheets W. T. L. 657-A or 500-A, published as being applicable 
on like commercial traffic. If, however, it be found in the post-audit 
of accounts paid on and after June 1, 1942, that the overpayment arises 
from matters in addition to the divisions prescribed in division sheets 
W. T. L. 657-A or 500-A, adjustment will not be held in abeyance but 
will be effected on the basis of divisions heretofore observed by this 
office ; and division sheets W. T. L. 657 and C. F. A. 285 will be applied, 
also, in the settlement by this office of claims involving said rates. 
Likewise in the audit of payments made prior to June 1, 1942, adjust- 
ments will continue to be made on the basis of these division sheets 
pending final disposition of the question involved. 

It would appear that the procedure thus indicated will accomplish, 
as to payments made on and after June 1, 1942, in major portion and 
as far as the pertinent statutes would seem to permit, the purpose 
which your proposal apparently is intended to serve. 
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(B-80102) 


HOUSEHOLD EFFECTS—PACKING, CRATING, AND TRANSPORTATION— 
“DECENTRALIZED” EMPLOYEES 


Funds allotted from the “Emergency Fund for the President” for the transfer 
of household effects of “decentralized” employees “as provided by the act 
of October 10, 1940, and regulations promulgated thereunder” are not avail- 
able for reimbursing an employee for the cost of packing and crating house- 
hold effects which are not transported to his new station but which, instead, 
are sent to storage at the old station, in the absence of specific provision in 
the allocation letters, in the said act of October 10, 1940, or in the regula- 
tions, authorizing such reimbursement. 

Funds allotted from the “Emergency Fund for the President” for the transfer 
of household effects of “decentralized” employees “as provided by the act of 
October 10, 1940, and regulations promulgated thereunder” are not available 
for reimbursing an employee for the transportation of his household effects 
to any point other than his new station, in the absence of specific provision 
in the allocation letters, in the said act of October 10, 1940, or in the regula- 
tions, authorizing such reimbursement. 


Comptroller General Warren to the Federal Works Administrator, November 
17, 1942: 


I have your letter of October 31, 1942, as follows: 


Transmitted herewith are the files on the claims of Charles S. Lobingier, 
Senior Trial Examiner of the Securities and Exchange Commission, and Alfred 
G. Steigner, Bureau of Old-Age and Survivors Insurance, Social Security Board, 
concerning requests for reimbursement for expenses incurred in connection with 
the decentralization program. 

As you know, the Public Buildings Administration of this Agency conducts 
this program by virtue of the authority contained in certain letters of the 
President to the Secretary of the Treasury. (Letter of December 23, 1941, as 
amended and supplemented by the letters of February 6, 1942 and April 18, 1942.) 
These letters allocated funds from the Emergency Funds of the President which 
were appropriated by the Independent Offices Appropriation Act of 1942 (Act of 
April 5, 1941 (55 Stat. 92)) and the Third Supplemental National Defense Ap- 
propriation Act of 1942. (Act of December 17, 1941 (55 Stat. 810) ) 

The letter of December 23, 1941 states “the funds hereby allocated shall be 
available * * * for all expenses of the Public Buildings Administration, 
Federal Works Agency, in carrying out the above-described functions, includ- 
ing * * * transfer of household goods and personal effects of transferred 
employees as provided by the Act of October 10, 1940, and regulations pro- 
mulgated thereunder, and the operation of a service to assist transferred em- 
ployees in obtaining suitable housing accommodations, and in disposing of their 
real property interests in Washington, D. C., and environs.” 

The Act (Act of October 10, 1940 (54 Stat. 1105)) mentioned in the above 
quotation of the regulations (Executive Order No. 8588, as amended and sup- 
plemented by Executive Order No. 9122) and the regulations of the President 
promulgated thereunder make provision for reimbursement for expenses involved 
in packing, crating, drayage and transportation of household goods and personal 
effects of civilian officers. 

The following letter from Mr. Lobingier states the facts concerning his claim: 


“ SECURITIES AND ExcHANGE COMMISSION, 
PHILADELPHIA, PA., September 25, 1942. 

“General Purr B. FLEMING 

Administrator 

Federal Works Agency 

Washington, D. C. 


Re: Reimbursement for Expenses Incident to Decentralization 


Dear GENERAL FLEMING: 


“I am now in my ninth year as Senior Trial Examiner of the above-named Com- 
mission, having previously served the Federal Government as Judge of the Court 
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of First Instance in the Philippines (10 years), and as Judge of the United States 
Court for China (10 years), and in various other positions—in all nearly thirty 
years—during which my wife and I accumulated a considerable amount of 
household goods and furniture, to house which, when we came to Washington, 
we rented one of the large apartments in the Toronto. 

“On March 5, 1942, I was directed by our Commission’s Chairman to proceed 
‘on or about March 16 to Philadelphia’, as part of the decentralization process. 
As I could not leave in Washington my wife, who is in delicate health, I sought 
first to sublease the apartment furnished; but the landlord refused consent. 
It then became necessary for me to look for an apartment in Philadelphia, large 
enough to house my effects and still within my means. Learning from others 
who had preceded me there that rents were high and that a long search would 
probably be necessary, I concluded and proceeded to store in Washington all my 
effects (except those indispensable for personal use) pending such a search. 

“*Packing, crating and drayage,’ however, had to be done at once and I con- 
ferred with Chief James J. Riordan of our Commission's Budget and Accounting 
Section, as to procedure. Since he was then in the throes of directing the transfer 
of a staff of over 900, he conferred with responsible officials of the Budget Bureau 
und, I understand of your Agency, who, he said authorized an arrangement for 
the three items above mentioned, with a transfer company which would offer 
the best terms, and to relieve him I undertook the work of contacting the various 
local companies engaged in that business. I found the Merchants’ Transfer & 
Storage Company making the lowest offer and gave it the job. Its packers, 
craters and vans were at work for three days and the company’s bill for the 
three items above mentioned was $127.50, which was far below the estimate of 
any other company which I had consulted. I told the company manager to send 
the bill to your Agency and learned later that payment had been refused. I 
then took it up by correspondence, at first through Mr. Riordan, and then in- 
dividually, and although more than six months have now passed since the expense 
was incurred, I have received no reimbursement. And as I could not ask the 
company to wait indefinitely while I was house hunting in Philadelphia, I paid 
the bill and hold its receipt. 

“Meanwhile, my wife and I proceeded on March 16 to Philadelphia, which 
has ever since been my permanent official station and I have continued my 
search for a suitable apartment within my means, to house the goods. As I 
had not found one at the end of six months from ‘the effective date of transfer’, 
our Commission’s Chairman, acting under Sec. 12 of Executive Order 9122, 
extended to March 16, 1944, the time for myself and others of the staff to move 
their household effects to Philadelphia. By such extension, the President 
evidently intended to ease the burden of those who, like myself, are looking 
for reasonably priced houses in Philadelphia. He could not have in- 
tended to add another burden by requiring them to wait two full years for 
reimbursement for expenses incident to decentralization, under a statute which 
provides for ‘. . . expenses which now or hereafter may be authorized by law 
to be paid from Government funds for the packing, crating, drayage, and 
transportation of household goods and personal effects of civilian officers and 
employees of any of the executive departments or establishments of the United 
States when transferred from one official station to another for permanent 
duty’ ete. [Italics mine.] (Act of October 10, 1942, U. S. Stat., 76th Cong., 
Public 839) 

“Under a similar statute, all of these items were allowed a treasury disbursing 
clerk although the Secretary of the Treasury had prescribed no regulations 
therefor. (3 C. G. 888) 

“Another case, quite similar to this in principle, is reported in 1 C. G. 686, 
where a Naval Officer was reimbursed for ‘packing, crating and hauling house- 
hold effects’ pursuant to orders for a change of station, although such orders 
were cancelled before he had been detached from his existing station. In 
reversing disallowance, Comptroller General McCar] said: 

“*There is nothing in the orders to indicate that such services should not be 
obtained until the detachment had actually taken place.’ 

“Here the Presidential Order of extension was, in effect, a modification of the 
original limit of removal to six months and ‘there is nothing in the orders (or 
statute) to indicate that such services (“packing, crating and hauling”) should 
not be obtained until the detachment (here expiration of two years) had 
actually taken place’, nor that all four steps in the decentralization process 
must be taken before reimbursement for any may be made. That interpretation 
seems to have been read into the law and to be inconsistent with its purpose 
and intent. 
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“In 5 C. G. 229 (October 1925) the claimant was reimbursed for ‘drayage’, 
although there was no other transportation. That decision appears to qualify 
(if it does not overrule) the decision of March 23, 1922, rejecting a claim as 
not ‘incident to packing and draying,’ which phrase appeared in the statute 
there construed (2 C. G. 598-9). No such language is used in the Act of Oct. 10, 
1940; nevertheless, the ‘packing, crating and drayage’ here caused and paid for 
were all preparatory, and hence incidental, to transportation. 

“My attention has been called to the first proviso of the Act of 1940 above 
quoted, excluding reimbursement ‘where the transfer is made at the request, 
and primarily for the convenience or benefit of, the officer or employee’. It 
should hardly be necessary to say that decentralization was neither a ‘con- 
venience or benefit’ to me or any other S. E. C. official or employee. The mere 
announcement thereof brought only dismay and consternation to practically the 
entire staff from the Commissioners down. To me it meant the breaking up 
of my home and the interruption of normal family life for at least a consider- 
able period. Not even the reimbursement now asked would begin to compensate 
for the nervous strain and excitement incident to the mere process of ‘packing, 
crating or drayage’. 

“Thanks to Executive Order 9122, I now have until March 16, 1944, to find a 
suitable home in Philadelphia, and I expect and intend to remain there as long 
as I am there in the service. But must I wait until that time for reimbursement 
for expenses incurred under the above-cited statute? If so, the President’s 
order of extension works a hardship and not a benefit. Surely it was not so 
intended. But under a technical construction the extension itself might be 
made a pretext for denying reimbursement. (See 18 C. G. 408) 

“Again, while, as I have said, I have served the Federal Government for 
nearly 30 years, I have never been in the Civil Service. My tenure is therefore 
uncertain. Suppose I have my goods transferred now to Philadelphia (where 
I have no place yet to put them), as was suggested by the Assistant Manager 
of the Decentralization Service, and on or before March 16, 1944 I should be 
separated from the service: I would then be burdened with the expense of 
transporting my goods back to Washington (or wherever else I might have to 
go) without ever being able to use them. Similarly, the Government would 
have incurred the expense of transportation to Philadelphia (the largest of the 
four statutory items) with no benefit to it or to me; when that expense could 
have been saved by reimbursement now. 

“I ask only a reasonable, common sense view of the question here presented, 
keeping in mind the controlling factor in construing the statute of 1940, viz. 
the plain intent of Congress to protect the ‘officers and employees’ against loss 
from decentralization. I submit that such an interpretation entitled me to re- 
imbursement now for the $127.50 which I have paid for ‘packing, crating and 
drayage’. 

Very truly yours, 
(Signed) CHArtes S. Loprincier, 
Charles §. Lobingier, 
Senior Trial Ezaminer.” 


The following letter from Mr. Steigner states the facts concerning his claim: 


“HARAHAN SHELL GASOLINE Service STATION, 
AvuGustT J. HAGELBERGER, 
SHELL Propucts—GREASING—CRANKCASE DRAINS, 
HaRAHAN, LOUISIANA, 9-17-42. 
“OFFICE OF DECENTRALIZATION SERVICE, 
N. Interior Bldg., . 
Washington, D. C. 


Attention: Mr. W. C. CLarkK 


Dear Sir: 

“On or about August 2ist 1942, I put 6 cartons of household goods into my 
car and transported them out Georgia Ave., to the depot at Silver Spring, Mary- 
land. These 6 cartons were given to the Railway Express Agency and upon the 
payment of $7.36 the attached receipt was issued. Several days later the things 
(boxes) arrived at Louisville, Ky., and delivered to my mother’s home. 

“Inasmuch as I did not have room in my car to bring these cartons full of my 
belongings to New Orleans and because I did not know what kind of a room 
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I would find, and because I only accommodated the government by coming down 
here, as I have a draft classification of 1-A, I decided to leave them in Louis- 
ville, where I would not have to pay for storage instead of bringing or rather 
shipping them to New Orleans, La. 

“With the uncertainty of being drafted possibly tomorrow I was reluctant 
to even come to New Orleans as it entailed expenses which I would never be 
reimbursed for, I beg that you consider the payment of this $7.36 as this is all 
the baggage costs I ever asked the Government for in the past 1644 years. 
When I was transferred to Lexington, Ky., on 5/1/35, it cost the government 
ubout $1.25 that occurred while I was employed by the United States Veterans 
Gureau. 

“With due courtesy and respect to you, I am 

Very truly yours, 


(Signed) Atrrep G. STEIGNER, 
Alfred G. Steigner, 


Area Office, Bureau of Old Age & Survivors Insurance, New Orleans, La.” 


In view of the above letters, you are requested to render decisions on the fol- 
lowing three questions: 

(1) Is an employee entitled to reimbursement for packing, crating, and dray- 
age expenses incurred as a result of a decentralization order even though the 
goods are never actually transported to the new official station; 

(2) Assuming that the goods will eventually be moved to the new official 
station, may an employee be reimbursed for packing, crating, and drayage prior 
to the actual transportation of the goods to the new official station; 

(3) Is an employee who is ordered to a new official station as a result of the 
decentralization program entitled to reimbursement for packing, crating, drayage 
and transportation where the goods are transported to an intermediate point 
more convenient to the employee than the new official station at a cost not 
exceeding the cost of packing, crating, drayage, and transportation to the new 
official station. 

It is requested that, upon your determination of this matter, all papers sub- 
mitted herewith be returned to tliis Agency.” : 


The President’s allocation letter, No. 42-48, dated December 23, 
1941, reads, in pertinent part, as follows: 


By virtue of the authority vested in me by the provisions of the appropria- 
tion entitled “Emergency Fund for the President” contained in the Independent 
Offices Appropriation ‘Act, 1942, approved April 5, 1941, I hereby allocate from 
the sum of $100,000,000 provided by said appropriation as follows: 


To Amount 
Public Buildings Administration, Federal Works Agency__ $2, 000, 000 


to be expended by said Public Buildings Administration, Federal Works Agency, 
in connection with emergencies affecting the national security and defense, for 
the removal of certain Federal agencies to locations outside the District of 
Columbia. 

The funds hereby allocated shall be available (without regard to Section 
8709 of the Revised Statutes, Sections 278a and 304c¢ of Title 40 of the U. S. 
Code as amended, or any rules or regulations relating to forms of contract) for 
all expenses of the Public Buildings Administration, Federal Works Agency, in 
carrying out the above-described functions, including * * * transfer of 
household goods and personal effects of transferred employees as provided by 
the Act of October 10, 1940, and regulations promulgated thereunder; and the 
operation of a service to assist transferred employees in obtaining suitable 
housing accommodations, and in disposing of their real property interests in 
Washington, D. C. and environs. [Italics supplied.] 


The President’s allocation letter, No. 42-69, dated February 6, 1942 
(amending the one above-quoted), grants additional authority re- 
garding the use of the allotted funds, in terms, as follows: 

In addition to the purposes for which said $2,000,000 is available as specified 


in the letter of allocation, said funds shall be available to the Public Buildings 
Administration to transport the household goods and personal effects of tem- 
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porary employees of decentralized agencies and of employees who, at their own 
request and primarily for their own convenience or benefit, have been trans- 
ferred or are in process of being transferred to a decentralized agency as of 
the date its removal from Washington is begun. 


By allocation letter, No. 42/3-8, dated April 18, 1942, the President 
allotted an additional $2,725,000, to the Public Buildings Administra- 
tion, Federal Works Agency, for the following stated purposes: 


The funds hereby allocated shall be additional to the funds allocated to such 
agency by letter dated December 23, 1941 (No. 42-48), and shall be available 
for the objects and purposes and subject to the conditions specified in such 
letter, as amended by letter of allocation dated February 6, 1942 (No. 42-69), 
except that, in the transfer of household goods and personal effects of de- 
centralized employees who have dependents living with them, the maximum 


weight allowances shall be as follows: 
Pounds 


Shipment involving transportation by vessel over all or part 
Shipment by rail only 
Shipment by motor freight only 
Said funds shall also be available for the storage of household goods and 
personal effects of decentralized employees at the new location for not to exceed 
30 days. 
In decision of April 8. 1942, 21 Comp. Gen. 915, 917, with respect 


to the allotment letter first above-quoted, it was stated: 


The only authority of law for the removal of the departmental services of 
Federal agencies and their personnel from Washington, D. C., is that contained 
in the appropriation under the title “Emergency Funds for the President” which 
is available only for “all necessary expenditures * * * for any purpose for 
which the Congress has previously made appropriation or authorization.” Also, 
under the terms of said appropriation, no statutory provision relative to the 
expenditure of appropriated moneys is to be regarded as waived by the Presi- 
dent except such as may be specifically mentioned in the letter of allocation. 
The President has specifically directed in his letter of allocation here applicable 
that the “transfer of household goods and personal effects of transferred em- 
ployees” subject to decentralization shall be “as provided by the Act of October 
10, 1940, and regulations promulgated thereunder.” 

Notwithstanding the contentions of the claimants in the cases here 
presented, the act of October 10, 1940, 54 Stat. 1105, and the Presi- 
dent’s regulations issued thereunder (contained in Executive Order 
No. 8588 of November 7, 1940, as amended by Executive Order No. 9122 
of April 6, 1942, and Executive Order No. 9223 of August 15, 1942) 
have not been, and may not be, interpreted (1) as authorizing reim- 
bursement for packing and crating of household goods which are not 
transported to the new station of an employee, but which, instead, are 
sent to storage at the employee’s last station, or (2) as authorizing re- 
imbursement for transportation costs of household goods which are 
transported for storage or use at an intermediate point and which are 
not transported to the new station of the employee. 

The decisions of this office cited by Judge Lobingier do not support 
his contentions. In 3 Comp. Gen. 888, the expenses allowed to cover 
packing, crating, freight, and drayage in the transfer of household 


goods of Customs’ employees under another statute were in connection 
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with the movement of the goods to the new station. In 1 Comp. Gen. 
686, there was involved the case of a naval officer who had his house- 
hold goods packed, crated, and transported on September 17, 1921, in 
anticipation of his being relieved from duty at his station by orders 
dated September 9, 1921, assigning him to a new station, but which 
orders were revoked by telegram dated September 21, 1921, after the 
goods had been shipped. In 5 Comp. Gen. 229, the household goods 
were already at the new station of the employee and reimbursement 
was authorized for the cost of drayage from the place of storage at his 
new station to his residence, “provided the cost thereof does not exceed 
the cost of packing, crating, and transportation from the old to the 
new station.” 

Referring to your questions (1) and (2), the packing and crating 
of household goods is authorized only when required as an incident 
to the transportation of the household goods. Usually, packing and 
crating are not required when transportation is by motor van but are 
required only when shipped by rail or water. Section 5 of the Regu- 
lations (Executive Order No. 9122) requires that the “shipment shall 
be by the most economical means taking into consideration the cost of 
packing, crating, drayage, unpacking and uncrating.” Unless and 
until the household goods are ready for shipment to the new station 
there can be no proper comparison of the relative cost of transporta- 
tion by water, rail, or van to determine the most economical means or 
whether packing and crating will be necessary in any event. Accord- 
ingly, it must be concluded that there is no authority either in the 
President’s allotment letters, supra, or in the provisions of the con- 
trolling statute of 1940 and regulations issued pursuant thereto for 
reimbursement of the cost of packing and crating household goods 
which are not transported to the new station of the employee, but 
which are sent to storage at the old station of the employee. Ques- 
tions (1) and (2) are answered in the negative. 

Referring to question (3) while Section 11 of the Regulations (Ex- 
ecutive Order No. 9122), authorizes transportation of household goods 
from a point other than the last official station of an employee, pro- 
vided the cost does not exceed the amount it would have cost to trans- 
port the household goods from the last official station to the new, there 
is no authority under the regulations or the law or the President’s 
allocation letters, authorizing reimbursement ¢o any point other than 
the new station of the employee. Compare 13 Comp. Gen. 355. 
Accordingly, question (3) is answered in the negative. 

The action of the Public Buildings Administration in denying the 
claims presented was correct. 

As requested, all papers forwarded with your letter are returned 
herewith. 

540712™—43-__-33 
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(B-30185) 


SALES—SURPLUS, ETC., PROPERTY—EFFECT OF GOVERNMENT PRICE. 
FIXING ORDERS 


Where, after acceptance of the highest bid offering to purchase waste or scrap 
material from a Federal agency, a maximum price which is below the ac- 
cepted bid price is established pursuant to the Emergency Price Control Act 
of 1942 for the involved material, it is proper to reduce the contract price 
to conform to the established ceiling price, even though such reduction 
results in a price below those offered by unsuccessful bidders. 

When contracts covering the sale of scrap material, etc., are submitted to this 
office for filing wherein the contract price has been reduced to conform to 
the maximum price established pursuant to the Emergency Price Control 
Act of 1942 for the contract material, reference should be made to this 
decision and to the regulations of the Price Administrator establishing the 
maximum price. 

It is proper and advisable to insert in invitations for bids for the sale by the 
Government of waste or scrap material, as to which maximum prices have 
been established pursuant to the Emergency Price Control Act of 1942, a 
provision calling attention to the said act and advising prospective bidders 
that bids at prices in excess of such maximum prices will not be considered ; 
also, no objection will be made by this office to considering a bid at a price 
in excess of the ceiling price as having been quoted at such ceiling price, 
provided bidders are clearly so advised in the invitation for bids. 


Comptroller General Warren to the Federal Security Administrator, November 
19, 1942: 


I have your letter of November 7, 1942, as follows: 


On February 11, 1942, the Surgeon General of the Public Health Service in- 
structed the medica! officers in charge of the marine hospitals to solicit bids for 
the sale of certain waste materials of these hospitals during the fiscal year ending 
June 30, 1943, in accordance with Section 3709 of the Revised Statutes. In re- 
sponse to such solicitations bids were received by the various hospitals at various 
times during February, Murch, and April 1942. See attached Statements and 
Certificates of Award. 

After the bids were received but before any contracts were entered into, certain 
of the commodities in question became subject to the Emergency Price Contro)] 
Act of 1942, and regulations promulgated thereunder. The General Maximum 
Price Regulation (7 F. R. 3153, 3330, 3666, 3990, 3991, 4339, 4487, 4659, 4738, 
5027, 5276, 5192, 5265, 5445, 5484, 5565) became effective May 18, 1942, as applied 
to retail sales of all fat-bearing and oil-bearing animal waste materials, such as 
garbage, kitchen grease, bones, fats, and meat scraps, which the regulation pro- 
vided could not be sold at prices in excess of the highest price charged for such 
commodities during March 1941. On August 1, 1942, the base period for fixing the 
ceiling prices of such articles was changed from March 1941, to November 1941 
(Amendment No. 2, Supplementary Regulation No. 14, 7 F. R. 6008). On February 
23, 1942, used egg cases, which are among the commodities covered by some of 
the contracts, became subject to Temporary Regulation No. 2, which was super- 
seded by Maximum Price Regulation No. 117, effective April 23, 1942 (7 F. R. 
4586). Copies of the above-mentioned regulations are attached. 

It having become necessary for sanitary reasons to provide for the immediate 
disposition of these waste products, the Executive Assistant to the Adminis- 
trator of the Federal Security Agency, on July 16, 1942, conditionally approved 
awards to the highest qualified bidder at each of the various hospitals, pending 
determination by the Office of Price Administration as to the applicability of 
its regulatory measures to the contracts in question. See attached copy of 
letter dated July 6, 1942, from Acting Surgeon General to the Administrator bear- 
ing approval of Executive Assistant to the Administrator. 

Thereafter the following checks and accompanying schedules of collections 
were received covering payments by contractors for the purchase of waste 
materials from certain of the hospitals: 
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United States Marine Hospital, Chicago, Illinois 
Check No. 426430 dated August 5, 1942, in amount of $16.22 from Darling & 
Company, Chicago, Lllinois, for 199 pounds fat at $8.15 ewt. 

United States Marine Hospital, Cleveland, Ohio 
Check No. 2341 dated August 11, 1942, in amount of $8.02 from Darling & 
Company, Cleveland, Ohio, for 65 pounds suet at $.07 per lb. and 66 pounds 
ham fat, etc., at $.0525 per pound. 

United States Marine Hospital, Ellis Island, New York 
Check No. 61081 in amount of $9.00 from Quaker Soap Company, Secaucus, 
N. J., for 150 pounds grease (waste fats) at $.06 per pound. 


These checks and schedules are attached. Since thé checks were in payment of 
commodities purchased from the hospitals at rates in excess of those set by the 
regulations referred to, the checks have not been deposited with the Treasurer 
of the United States, 

The Office of Price Administration has expressed the informal opinion that 
in order to comply with the Emergency Price Control Act of 1942 it will be 
necessary for the Public Health Service either to reduce its contract prices to 
the maximum prices permitted by the regulations, or to rescind the contracts 
and readvertise. See also attached copies of communications with the Office 
of Price Administration. 

There is no administrative objection on the part of the Public Health Service 
to following either of these courses, but ifthe contract prices were to be reduced 
in many Cases, including those of the contractors whose checks are attached, 
the highest bidder would thereby be permitted to buy from the Government at 
lower prices than those offered by one or more of the unsuccessful bidders, and 
it is questioned whether such a situation is consistent with Section 3709 of the 
Revised Statutes. If the contracts were to be rescinded and new bids solicited, 
it is anticipated that identical bids at the ceiling prices would be received from 
all bidders and that selection would have to be made by lot, to the possible 
prejudice of the present contractors, who may have changed their positions upon 
a bona fide reliance on the original contracts.’ Obviously, it would be simpler 
administratively to reduce the contract prices than to readvertise. 

It is also anticipated that other commodities for the sale of which contracts 
may be entered into upon competitive bidding at a time when they are not under 
price control may thereafter become covered by later amendments to the 
General Maximum Price Regulation during the term of the contracts. Your 
decision is, therefore, respectfully requested as to (1) whether contract prices 
may be reduced below prices offered by unsuccessful bidders in order to comply 

-with price ceilings imposed between the time of the receipt of bids and the 
approval of awards, and (2) whether similar reductions can be made when 
such ceilings become operative after the contracts are executed. 

It will be appreciated if you will return the attached file when it has served 
your purpose. 


Under the provisions of section 2 (a) of the Emergency Price Con- 
trol Act of 1942, approved January 30, 1942, 56 Stat. 24, the Price 
Administrator, provided for by the act, may, whenever in his judg- 
ment the conditions specified in said section obtain, by regulation or 
order establish such maximum price or maximum prices as in his 
judgment will be generally fair and equitable and will effectuate the 
provisions of said act. Pursuant to the authority contained therein, 
the Price Administrator, Office of Price Administration, issued a 
General Maximum Price Regulation on April 28, 1942, prohibiting 
the dealing in commodities or services at prices higher than the maxi- 
mum prices permitted therein. 7 F. R. 3153. 

Section 4(a) of the act of January 30, 1942, 56 Stat. 28, provides 
as follows: 


It shall be unlawful, regardless of any contract, agreement, lease, or other 
obligation heretofore or hereafter entered into, for any person to sell or deliver 
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any commodity, or in the course of trade or business to buy or receive any com- 
modity, or to demand or receive any rent for any defense-area housing accommo- 
dations, or otherwise to do or omit to do any act, in violation of any regulation 
or order under section 2, or of any price schedule effective in accordance with the 
provisions of section 206, or of any regulation, order, or requirement under section 
202 (b) or section 205 (f), or to offer, solicit, attempt, or agree to do any of 


the foregoing. 

The term “person” as used in said act is defined in section 302 (h), 
56 Stat. 37, as follows: 

The term “person” includes an individual, corporation, partnership, associa- 
tion, or any other organized group of persons or legal successors or representa- 


tive of any of the foregoing, and includes the United States or any agency thereof, 


or any other government, or any of its political subdivisions, or any agency 
of any of the foregoing: * * 


The three bids submitted with your letter offering to purchase fats, 
etc., from certain U. S. Marine Hospitals during the period July 1, 
1942, to June 30, 1943, are stated to specify prices in excess of the 
maximum prices established therefor in regulations issued by the 
Price Administrator. Under the provisions of section 4 (a) of the 
act of January 30, 1942, supra, it is unlawful for a person—which 
term under section 302 (h), supra, includes the United States—to sell 
or deliver, under any contract theretofore or thereafter entered into, 
any commodity at a price in excess of the maximum price established 
therefor under said act. See decision of May 25, 1942, B-25739, 21 
Comp. Gen. 1046. Consequently, with respect to the bid prices in the 
instant cases, stated to have been conditionally accepted at prices in 
excess of the maximum prices established therefor by regulations of 
the Price Administrator, such prices should be reduced to the maxi- 
mum prices established by the Price Administrator for the commodi- , 
ties covered by said contracts. Any overpayments which may have 
been made by the contractors under said contracts by the checks trans- 
mitted with your letter may be credited to subsequent purchases under 
the respective contracts. 

With respect to question (1) of your letter, you are informed that, 
in view of the provisions of section 4 (a) of the act of January 30, 
1942, quoted above, it appears proper to reduce a contract price below 
the prices offered by the unsuccessful bidders in order to comply with 
the maximum prices established by the Price Administrator between 
the time of the receipt of the bid and the approval of the award. 

Question (2) of your letter is answered in the affirmative on the 
basis of-the reasons set forth in the next to the last paragraph above. 

When contracts are submitted to this office for filing wherein the 
contract prices have been reduced to conform to the maximum prices 
established by the Price Administrator, reference should be made to 
the regulations of the Price Administrator reducing the maximum 


prices of the commodities covered by the contracts and, also, to this 
decision. 
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It may be added that in view of the provisions of the act of Janu- 
ary 30, 1942, swpra, that it appears proper and advisable to insert in 
invitations for bids for the sale of waste or scrap material as to which 
maximum prices have been established by the Price Administrator, a 
provision calling attention to the act and advising prospective bidders 
that bids at prices in excess of such maximums will not be consid- 
ered; also, there appears no objection, insofar as this office is con- 
cerned, to considering a bid at a price in excess of the ceiling price as 
having been quoted at the maximum price, provided bidders are clearly 
informed in the invitation to bid that such bid will be so regarded. 
B-24503, dated March 19, 1942. 

The papers and checks submitted with your letter are returned 
herewith, 


(B-24826) 


RENTAL ALLOWANCE—OFFICERS WITHOUT DEPENDENTS ON DUTY 
WITH TROOPS 


Decision B—24826, October 30, 1942, 22 Comp. Gen. 420, to the effect that all duty 
of officers with troops from and after December 7, 1941, whether within or 
without the United States, will be considered “field duty” within the meaning 
of section 6 of the acts of June 10, 1922, as amended, and June 16, 1942, 
respectively, prohibiting payment of rental allowance to officers, having no 
dependents, while on field duty, is modified to the extent that credit will be 
alloWed in the accounts of disbursing officers for any such payments made 
prior to January 1, 1943 [March 1, 1943—see unpublished decision B-—24826, 
December 24, 1942] which are otherwise correct and in consonance with 
prior decisions on the subject. 


Anciotoes, Spmotetin General Elliott to the Secretary of the Navy, November 


I have your letter of November 12, 1942, as follows: 


“Reference is made to the Assistant Comptroller General’s decision of October 
30, 1942, B-24826, relative to the question whether officers of the U. 8S. Marine 
Corps, without dependents, assigned to duty within or without continental United 
States during the present war emergency are to be considered in a field duty 
status for rental allowance purposes within the meaning of that term as defined 
in Section 1 (c) of Executive Order No. 4063 of August 13, 1924. 

In the Assistant Comptroller General’s decision of October 30, 1942, B-24826, 
in construing the term “field duty” as used in Section 6 of the Pay Readjustment 
Act of 1942, approved June 16, 1942 (Public Law 607—77th Congress), it was 
held that “Prima facie all duty with troops, whether within or without the United 
States during this global war is field duty,” and the Secretary of the Navy accord- 
ingly was advised that— 

. “In the audit and settlement of accounts and claims in this office [General 
Accounting Office] all service with troops, whether within or without the United 
States, will be considered and treated as field duty from and after December 7, 
1941.” 

In the Assistant Comptroller General’s decision to the Secretary of the Navy 
of April 18, 1942, A-95642 and A-44001, which considered the question of the 
right of certain officers, without dependents, while actually occupying public 
quarters referred to as “bunk space,” it was held that, in view of the administru- 
tive interpretation of the applicable law and regulations as presented by the 
Commandant, U. S. Marine Corps, the General Accounting Office, would not dis- 
allow credit for payments of rental allowance made in accordance with that 
interpretation for periods prior to May 1, 1942, which date was fixed to permit 





488 DECISIONS OF THE COMPTROLLER GENERAL 


ample time to notify disbursing officers and others concerned that officers with- 
out dependents occupying “bunk space” and otherwise quartered in public quar 
ters were not entitled to payment of rental allowance. In the text of the decision 
it is stated that “the term ‘rental allowance’ connotes a money allowance paid 
to an officer to reimburse him for money expended for rent.” 

During the period from and after December 8, 1941, to October 31, 1942, 
officers, without dependents, on duty at stations where no public quarters were 
available for their occupancy and none were assigned, have been required, 
through necessity, to provide themselves with suitable private quarters and 
have been put to an expense for the hire of such private quarters. The Assist- 
ant Comptroller General’s decision of October 30, 1942, now holds that these 
officers have been on “field duty” from and after December 8, 1941, and there- 
fore are not entitled to the payment of rental allowance for any period sub- 
sequent to December 7, 1941, while on duty with troops. It is believed you will 
agree that to check the pay accounts of these officers for payments of rental 
allowance over such a long period, during which they have been obliged to 
provide themselves with quarters at their own expense, would be a palpable 
injustice. 

It is pertinent to point out at this time that the Navy Department’s request 
for your decision in this matter was dated March 24, 1942, whereas the Assist- 
ant Comptroller General’s decision thereon was not rendered until October 30, 
1942, a period of more than seven months during which the officers concerned 
were credited with rental allowance. 

Under the terms of the Assistant Comptroller General's decision of October 
30, 1942, if, for example, an officer of the first pay period without dependents 
is now required to refund rental allowance paid to him for the period from 
and after December 8, 1941, to and including October 31, 1942, it will mean 
that each such officer will be required to refund at least $455.67, which amount 
will be increased in accordance with the advanced rank of the officer concerned. 
Moreover, some of the affected officers have been killed in action and settle- 
ments have either been made with the heirs or are now being processed by the 
General Accounting Office. Obviously, these overpayments cannot now be col- 
lected from the officers involved. 

The Assistant Comptroller General’s decision of October 30, 1942, B-24826, is 
so comprehensive and far-reaching that it is difficult for the Navy Department 
to determine with any degree of accuracy under just what conditions officers 
without dependents not occupying public quarters would be entitled to payment 
of rental allowance. In order that the Navy Department may have sufficient 
time for consideration of the general question of rental allowance in the case 
of officers without dependents, it is most strongly recommended that you allow 
credit in the accounts of disbursing officers for payments of rental allowance 
to officers without dependents under the circumstances herein set forth to and 
including the month of December, 1942. This recommendation is obviously 
necessitated by the fact that the Navy Department at the present time is with- 
out sufficient public quarters in which to house bachelor officers without depend- 
ents, on duty with troops, both within and without the United States, and, in 
view of the situation which thus confronts the Navy Department, this recom- 
mendation is most urgent. For this reason it is requested that you give this 
matter immediate consideration and advise me of your decision thereon at the 
earliest practicable date. 


The decision of October 30, 1942, B-24826, 22 Comp. Gen. 420, re- 
ferred to by you, was based on considerations arising from the present 
war seeming to require a broader concept of the term “field duty”, as 
used in the rental allowance statutes, than theretofore applied. How- 
ever, in view of all the facts and circumstances appearing, I have to 
advise that credit will be allowed in the accounts of disbursing officers 
for rental allowance payments, otherwise correct and proper, made 
prior to January 1, 1943, to officers without dependents, where it is 
found that such payments are in consonance with the prior decisions 
on the subject. 
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( B-30180) 
COMPENSATION—TRANSFERS—INITIAL SALARY RATES 


The within-grade salary advancement plan prescribed by the act of August 1, 
1941, is inconsistent with, and would not permit, the fixing of any salary rate 
in the grade to which an employee is transferred, promoted, or reduced, in 
excess of the rate paid in the grade from which transferred, promoted, or 
reduced, the effect of which is to grant the employee an additional within- 
grade salary advancement and, therefore, an employee promoted to a higher 
grade, the minimum salary rate of which exceeds the rate paid in the former 
grade, may not initially be paid above the minimum rate of the new grade. 
21 Comp. Gen. 791, amplified. 


Comptroller General Warren to the Commissioner, United States Section, Inter- 
national Boundary Commission, United States and Mexico, November 23, 
1942: 


I have your letter of November 5, 1942, as follows: 


James B. White bas been continuously employed by this Commission since 
February 1, 1936 as an Associate Engineer, Grade P-3. Up to October 1, 1941 
his salary was $3600, at which time he was given a within-grade salary advance- 
ment of $100, bringing his salary to $3700. In his capacity us Associate Engineer 
he discharged various duties in connection with the Rio Grande Rectification 
Project, the Rio Grande Canalization Project, and the Land Boundary Fence 
Project. 

It is now proposed to transfer Mr. White to investigational work being con 
ducted by this Section of the Commission on the lower Rio Grande, with head- 
quarters at Laredo, The new work entails more responsibility and requires 
more training, experience and ability than the work heretofore done’ by Mr. 
White. Consequently, it is proposed to promote Mr. White to the position of 
Engineer, Grade P-4, which is the position corresponding to the duties to be 
performed. The minimum rate of this grade is $3800 per annum, which would 
enly represent an advance over the present salary of $100 per annum, which 
for various administrative reasons, is believed to be inadequate for the duties 
to be performed by Mr. White, and it is consequently desired, if possible, to fix 
Mr. White’s salary in the new position at $4000 per annum which is one of the 
salary rates prescribed by the Classification Act for the grade. to which the 
employee is to be promoted. 

We understand that it is within administrative discretion to save an employee's 
periodic or meritorious within-grade salary advancement acquired in one grade 
or position after transfer or promotion to another grade or position, provided the 
rate thus fixed is one of the rates prescribed for the grade or position to which 
the transfer or promotion is made. I refer to your decision B—23577 of February 
21, 1942 addressed to the Federal Security Administrator. In Mr. White’s case, 
if his within-grade salary advancement of October 1, 1941 is saved, his compen- 
sation would be $3900 per annum, which is not one of the rates prescribed for 
the grade to which he is to be promoted. The question then is whether it is 
within administrative discretion to fix initially his salary rate in Grade P-4 
at $4000 per annum, this being one of the rates prescribed for this grade and 
being one step above the minimum rate for this grade. It would seem that an- 
thority for this is contained in the decision above referred to (B-23577 dated 
February 21, 1942), wherein it is said, on page 8: 

“However, when an employee is transferred, promoted, or reduced from one 
position to another separate and distinct position with different duties and re- 
sponsibilities, whether in the same or a different grade, it is within administrative 
discretion—availability of funds to be considered, of course—to pay initially 
any salary rate prescribed by the classification act for the grade to which the 
employee is transferred, promoted, or reduced, without regard to the rate paid 
in the position occupied prior to the transfer, promotion, or reduction.” [Italics 
supplied. } 

The doubt arises from the fact that this decision passes specifically only on 
the question of saving an employee’s periodic or meritorious within-grade salary 
advancement acquired in one grade or position after transfer, promotion, or 
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reduction to another grade or position, and there was not immediately involved 
in the decision the question of fixing the initial rate at one higher than the min- 
imum rate for the grade to which the employee is promoted, without regard to 
the rate paid in the position occupied prior to the promotion; furthermore, we 
have been unable to find a decision passing specifically upon this latter question. 
The earlier decisions of the Comptroller General cited in decision B-23577 ap- 
parently go no further than to lay down the general rule, as stated in the deci- 
sion, that “an employee may be paid initially in a grade or position to which 
transferred, promoted, or reduced without loss of the salary rate, including any 
periodic or meritorious within-grade salary advancement, paid the employee 
in his old position, or with as little loss of salary as is necessary to pay a salary 
rate prescribed for the grade to which the employee is transferred, promoted, or 
reduced.” 

Your decision is therefore respectfully requested as to whether Mr. White’s 
salary rate may be initially fixed at $4000 per annum upon his promotion to the 
position of Engineer, Grade P-4. As having a possible bearing on this case, 
reference is made to the regulations issued by the Economic Stabilization Director 
on October 27, 1942 with reference to wages and salaries, published in the Federal 
Register for October 29, 1942, Vol. 7, No. 213, pages 8748-8750. It is believed by 
this office that the proposed increase would be within the exceptions provided by 
Section 4001.6 of these regulations relating to increases made in accordance with 
the terms of a salary rate schedule as a result of individual promotions or reclas- 
sifications; however, your advice on the effect of these regulations would likewise 
be appreciated. 


That part of the decision of February 21, 1942, 21 Comp. Gen. 791, 
796, quoted in your letter, is the first sentence of a paragraph thereof 
reading as follows: 

However, when an employee is transferred, promoted, or reduced from one 
position to another separate and distinct position with different duties and 
responsibilities, whether in thé same or a different grade, it is within admini- 
strative discretion—avyailability of funds to be considered, of course—to pay 
initially any salary rate prescribed by the classification act for the grade to which 
the employee is transferred, promoted, or reduced, without regard to the rate 
paid in the position occupied prior to the transfer, promotion, or reduction. That 
is to say, section 10 of the original classification act, above quoted—which, as 
previously stated, has not been affected in any manner by the amendatory act 
of August 1, 1941—vests a discretion in the administrative office but does not 
require administrative action to save an employee’s periodic or meritorious with- 
in-grade salary advancements paid to him prior to his transfer, promotion, or 
reduction from one position to another, whether in the same or different grade. 

The first sentence of the above-quoted paragraph—though too 
broadly stated when standing alone—must be read in connection with 
the remainder of the paragraph, the intent of the entire paragraph 
being merely to hold that when an employee is transferred, promoted, 
or reduced from grade to grade, it is unnecessary to reduce the em- 
ployee to the minimum salary rate of the new grade thereby causing a 
reduction in salary if funds are available to pay the rate previously 
received in the other grade. In other words, the effect of the para- 
graph is that the within-grade salary advancement granted in one 
grade may be, but it is not required to be, saved to the employee in 
another grade. 

In any office of the Government subject to the classification act, the 
within-grade-salary-advancement plan, based upon length of service 
in any grade, efficiency ratings, and conduct (the plan prescribed 
by the act of August 1, 1941, 55 Stat. 613, as implemented by the 
President’s regulations issued thereunder, Executive Order No. 8882 
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of September 3, 1941—see particularly section (2a) ) would be entirely 
inconsistent with, and would not permit, the fixing of any salary rate 
in another grade to which an employee is transferred, promoted, or 
reduced, in excess of the rate paid in the grade from which the em- 
ployee has been transferred, promoted, or reduced, which would grant 
the employee an additional within-grade salary advancement. Com- 
pare 21 Comp. Gen. 436, 439. 

Accordingly, in the case presented, $3,800 per annum, the minimum 
salary rate of grade P-4—which is above the rate being received in 
grade P-3— is the proper initial salary rate to be fixed for Mr. White 
upon his promotion to grade P-4. 

In view of the above answer to the primary question presented, it 
becomes unnecessary to give consideration herein to the regulations 
issued by the Economic Stabilization Director referred to in the con- 
cluding paragraph of your letter. 


(B-30338) 


COMPENSATION DIFFERENTIALS FOR POSITIONS OUTSIDE THE 
UNITED STATES—ADMINISTRATIVE AUTHORITY TO FIX 


Pursuant to section 2 of the Brookhart Salary Act of July 3, 1930, the heads 
of executive departments and establishments are required to adjust the 
compensation of civilian field service positions in the territories and insular 
possessions of the United States and in foreign countries to the grades and 
compensation schedules of the Classification Act of 1923, as amended, unless 
such positions are expressly excepted by statute from the said classification 
act. 

In adjusting, pursuant to the Brookhart Salary Act of July 3, 1930, the com- 
pensation of civilian field service positions in the territories and insular 
possessions of the United States and in foreign countries to the grades and 
compensation schedules of the Classification Act of 1923, as amended, it is 
within administrative discretion, if it be determined to be otherwise im- 
practicable to recruit personnel for such positions, to fix a salary differential 
of not to exceed 25 percent of the salary rate authorized to be fixed for the 
same or Similar positions in the States and the District of Columbia. 

The salary differential—of not to exceed 25 percent of the salary rate authorized 
to be fixed for the same or similar position in the States and the District of 
Columbia—which may be administratively fixed in adjusting, pursuant to 
the Brookhart Salary Act of July 3, 1930, the grades and compensation 
schedules of civilian field service positions in the territories and insular 
possessions of the United States and in foreign countries is not required 
to be based on the minimum salary rate of the grade in which the position is 
allocated, but may be based on any salary rate of such grade to which the 
particular employee is properly entitled. 


Comptroller General Warren to the President, United States Civil Service 
Commission, November 23, 1942: 


I have your letter of November 16, 1942, as follows: 


The Commission has several employees in its Branch office at- Honolulu, Ter- 
ritory of Hawaii, all of whom are allocated administratively to services and 
grades of the Classification Act of 1923, as amended, as directed by section 2 
of the Brookhart Act of July 3, 1930. 

A situation has recently arisen whereby through administrative action certain 
other Federal agencies in Hawaii have granted to civilian employees compen- 
sated under the Classification Act of 1923, as amended, a salary differential in 
varying amounts up to and including 25 per cent of either the base pay of an 
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employee, or the minimum salary rate of the grade in which his position is 
allocated. As far as we can ascertain, no statute either provides for or specifi- 
cally permits the granting of such differentials in Hawaii, except by Presi- 
dential order under the procedures prescribed in Title Il of the Ramspeck Act 
of November 26, 1940. The factors of isolation, physical hardships, or hazards 
would in general apply equally to all Federal civilian employees in Hawaii and 
the action of one agency in administratively establishing, in effect, new pay 
scales for the grades of the Classification Act of 1923, as amended, by adding an 
arbitrary percentage differential has the effect of disrupting the previously uni- 
form pay scales for work of a given grade. 

This situation is further aggravated when other agencies administratively 
establish still other rates of pay differential. We are informed that in one 
establishment in Hawaii the differential allowed employees ranges from 3 to 15 
per cent; in another, the differential added to salaries of less than $2,000 is 
15 per cent, and to salaries of more than $2,000 is added 12% per cent. One 
establishment, we are informed, adds a differential of 25 per cent to the base 
salary received by each employee, while another agency proposes to pay a dif- 
ferential of 25 per cent added to the minimum rate of the grade to which its 
positions are allocated. Some agencies add no arbitrary percentage differential 
whatever, while others have revised the classification grades upward in order to 
inerease compensation. If it is permissible to add a 3, 124%, 15 or 25 per cent 
Cifferential for Hawaii or other extra-continental service, the Commission feels 
that it would be equally possible to pay a substantially larger differential if, 
administratively, it was determined to be warranted. On the other hand if this 
is correct, it seems to follow that the rates of the compensation schedules of the 
Classification Act could also be reduced on the basis of administrative necessity. 

These administrative actions, unrestrained by a lack of statutory authority for 
such determinations, are rapidly leading to a chaotic situation for the various 
Federal agencies in Hawaii. As Hawaii is a critical war area where the supply 
of qualified employees and potential appointees is very limited, such a disruption 
has a pronounced effect upon morale and upon the difficulties experienced in 
recruiting and retaining employees. 

The Commission has held the opinion that the compensation schedules of 
the Classification Act of 1923, as amended, must be followed in the field service, 
and that unless permitted by specific statute there is no authority for changing 
the rates of that act administratively by means of such devices as salary dif- 
ferentials and further that the matter of salary differentials and the adjust- 
ment of basic pay schedules is for Congressional action only. 

Clarification of this issue is urgently needed, and therefore as the Commis- 
sion is not aware of any decisions by your office on this matter, it has administra- 
tively determined to pay a differential of 25 per cent of the minimum rate of the 
grade to all of its employees in the Territory of Hawaii. A preaudit of the 
inclosed payroll and a decision on the following questions is requested. 

1, Are heads of departments and independent establishments required to adjust 
the compensation of civilian positions in the field-service to the grades and com- 
pensation schedules of the Classification Act of 1923, as amended, where such 
positions are outside the states of the United States and the District of Columbia 
and (a) are in the territories and insular possessions of the United States; 
or (b) are in foreign countries? 

2. If the answer to this question is in the affirmative, is it permissible for the 
head of a department or independent establishment to administratively estab- 
lish a salary differential to be added to an employee’s pay? 

3. If the answer to question 2 is in the affirmative, is it permissible to estab- 
lish any rate of differential, for example, 3, 1214, 25, or 30 per cent? 

4. If the answer to question 2 is in the affirmative, what criteria are to be 
followed in determining the percentum rate of salary differential? 

5. If the answer to question 2 is in the affirmative, what is the maximum rate 
of salary differential which can be established? 

6. If it is permissible to establish a differential, how should it be applied—to 
the minimum rate of the grade of the employee, or to the base salary which 
the employee receives? 

The Classification Act of 1923 and its amendments contain no language which 
restricts or purports to restrict its application to any geographic area or to 
exclude from its application positions in any geographic area. “Field positions 
are to be allocated to services and grades by the departments concerned, on 
the basis of their duties and responsibilities, and the corresponding scales of 
pay placed in effect. 9 Comp. Gen. 229, 231, December 2, 1929; 10 Comp. Gen. 
216, 218, November 13, 1930; 10 Comp. Gen. 349, February 10, 1981; 14 Comp. 
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Gen, 448, December 11, 1934.” Section 2 of the Brookhart Act makes such allo- 
cation mandatory, 10 Comp. Gen. 20, 25, July 16, 1930. 

Your office has uniformly held that “in the absence of statutory exemption, the 
salary rates of personnel of all Federal agencies, both in the departmental and 
field services, are required to be fixed in accordance with the schedules or 
rates prescribed in the Classification Act, as amended.” 20 Comp. Gen. 211, 212; 
14 Comp. Gen. 420; 16 Comp. Gen. 1107, 1109, and others. As stated in your 
decision B-22862, of January 8, 1942, “* * * the Congress has shown a clear 
purpose and intent throughout the classification legislation (1) to make the 
distinction between the departmental service wherever located and the field 
service wherever located * * * and (8) to vest in the heads of the various 
departments and establishments thé final authority to approve allocations in 
proper grades of all field positions wherever located. Of course, there are ex- 
cepted such departmental and field positions. as are expressly excepted by law 
from the classification acts, as amended.” The positions in Hawaii referred 
to are in the field service. They have not been expressly excepted by law from 
the provisions of the Classification Act; the positions have been allocated to 
services and grades by the departments concerned and the corresponding scales 
placed in effect as apparently required in the decisions referred to above. 

In a decision of your office, A-32811, May 12, 1931, it is stated that the alloca- 
tion of Panama Canal employees in the Canal Zone, “which is a field service”, 
(italics supplied), is mandatory by section 2 of the Brookhart Salary Act 
of July 3, 1930. “Thus the principles of classification are now required to 
be applied in the field, including Panama Canal employees in the Canal Zone, 
by action of the administrative office.” There does not appear to be a line of 
demarcation between the requirements under the Brookhart Act for allocating 
positions in Hawaii, Puerto Rico, the Panama Canal Zone or any other territory 
and insular possession of the United States. 

The requirement as to the necessity of allocating civilian field positions 
located in foreign countries, the incumbents of which were recruited in the 
United States, may be somewhat different for. in the decision of October 6, 1925, 
5 Comp. Gen, 235, your office ruled that: 

“With respect to the field positions in the foreign service under the Depart- 
ment of Commerce, mentioned in your letter of September 19, 1925, the Person- 
nel Classification Board states in letter to you of its chairman dated September 
17, 1925, as follows: 

“In response to a verbal request from your office, I am writing to confirm 
the statement made orally that foreign-service positions under the Department 
of Commerce were not covered by the survey of field-service positions made by 
the Personnel Classification Board under the provisions of section 5 of the 
classification act, and that the compensation schedules and position lists sub- 
mitted by the board to Congress included no provision for such position.’” 

“It may be concluded that the acts of December 6, 1924, and January 22, 1925, 
were enacted without reference to positions in the foreign service under the 
Department of Commerce.” (Attention is invited to the fact that this decision 
was one among the early line of decisions of your office holding that classifica- 
tion had not been extended to the field service generally and that only those 
departments or agencies for which funds were expressly provided by the act of 
December 6, 1924, were required to make adjustments of salaries of field 
positions. ) 

The position exclusions from the 1924 survey differed, however, from those of 
the survey conducted by the Personnel Classification Board under provisions of 
section 2 of the act of May 28, 1928 (Public 555—70th Cong.). Statutory 
exclusions from the survey were specified in section 2 of that act as civilian 
employees “of the Postal Service, Foreign Service, and employees in the 
mechanical and drafting groups whose wages are now, or have heretofore been, 
fixed by wage boards or similar authority * * *’. On its own motion the 
Personnel Classification Board directed the various establishments also to 
exclude from their allocation lists: 

“Positions which are financed jointly by the United States and a State, county, 
municipality, or cooperating persons or organizations outside of the Federal 
service, where the pay of such positions is fixed under a cooperative agreement 
with the United States. 

“Positions, none or only part of the compensation of which is paid from the 
funds of the United States. 

“Positions filled by inmates, patients, or beneficiaries in Government insti- 
tutions. 
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“Emergency, seasonal, or other positions which are of purely temporary 
duration and which are required only for very brief periods at intervals. 

“Positions filled by persons locally on a fee, contract, part-time or piece-work 
basis, who may lawfully perform their duties concurrently with their private 
profession, business, or other employment, and whose duties require only a 
portion of their time, where it is impracticable to ascertain the proportion of 
time devoted to the service of the United States. 

“Positions filled by citizens or natives of foreign countries at rates there 
prevailing.” 

It is of interest to note that employees in the “Foreign Service” were 
described by the Board, (P. C. B. Form No. 18, p. 9), as “officers and employees 
of the Foreign Service, of the State Department or of the Foreign Commerce 
Service of the Department of Commerce”. 

The effect of these exclusions, however, was not to remove from the scope of 
the survey all positions located outside the States of the United States. In 
describing the scope of the field survey, the Closing Report of the Board 
(p. 13), stated that, “the positions covered are located * * * in Canada, Mexico 
and 27 other foreign countries.” Questionnaires were secured describing the 
duties and responsibilities of all positions located in foreign countries except 
those specifically excluded as described above. They were included in the class 
specifications prepared as authorized by section 2 (c), and in the allocation lists 
specified in section 2 (d) of the Welch Act. In its report to the Congress, 
(page 301 of the Closing Report), the Board did not recommend that positions 
located outside the continental limits of the United States be excluded from 
the uniform compensation schedules. The only recommendation of this type 
made by the Board was that it be authorized to exclude from the uniform 
compensation schedules positions outside the continental United States filled 
by native citizens or foreign nationals. (Page 364 ibid.) 

Title II, section 3 (a) of the Ramspeck Act of November 26, 1940, authorized 
the President to extend the provisions of the Classification Act, as amended, to 
all except certain enumerated groups of civilian employees. Positions occupied 
by citizens of the United States located outside the States of the United States 
were not included in one of these excluded groups. The implication of these 
provisions is that the President has the authority to extend the provisions of 
the Classification Act of 1923, as amended, to such positions. Section 3 (c) of 
the act of November 26, 1940, provides that in accordance with certain procedures 
and under certain circumstances the President may establish salary differentials 
in the compensation of positions which are located outside the States of the 
United States and the District of Columbia, without any geographic limitation. 

Section 4 of the act of November 26, 1940, authorizes the President to exclude 
from the provisions of the Classification Act, as amended and extended, certain 
types of positions. Among these are positions located outside the States of the 
United States filled by natives of territories or possessions of the United States 
or by foreign nationals. This power to exclude is discretionary and the Presi- 
dent may decide that such positions should be compensated in accordance with 
the uniform compensation schedules of the Classification Act. However, although 
the President may extend the provisions of the Classification Act to such positions, 
regardless of their occupants, he may exclude such positions only when they are 
occupied by natives of territories and possessions or by foreign nationals. 

As stated previously, your office has held uniformly that “in the absence of 
statutory exemption, the salary rates of personnel of all Federal agencies, both 
in the departmental and field services, are required to be fixed in accordance with 
the schedules or rates prescribed in the Classification Act, as amended;” it also 
has held, in 16 Comp. Gen. 1107, June 24, 1987, that “no significance is now given 
to the words of section 2 of the act purporting to limit the salary adjustment of 
field positions to those the compensation of which was adjusted by the act of 
December 6, 1924. 

Having in mind these decisions, and in view of the conditions attendant upon 
the survey of civilian positions in the field service under the act of May 28, 1928, 
which differed essentially from those leading to your decision of October 6, 1925, 
5 Comp. Gen. 235, and in the absence of any general statute which excludes 
civilian positions located outside the States of the United States and the District 
of Columbia from the provisions of the Classification Act of 1928, as amended, 
the Commission administratively has allocated positions in its Branch office in 
Hawali to grades and services under that act. 

In the Commission's judgment, salary differentials can only be authorized pur- 
suant to express authority of Congress. For example, the Act of May 25, 1988, 
52 Stat. 442, as amended, allows, under certain conditions, a 50 per cent differen- 
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tial to government employees detailed to another American republic, the govern- 
ment of the Commonwealth of the Philippine Islands, or the government of 
Liberia. The Public Roads Administration may, under the conditions prescribed 
in Section 15 of the Federal Highway Act of 1940 (54 Stat. 871), increase the 
compensation of any employee assigned to perform engineering services beyond 
the continental United States by not to exceed twenty five per centum of his 
base pay. For several years there have been included in the annual Appropri- 
ation Acts for the Navy Department and the military establishment provisions 
authorizing the payment of a 25 per cent differential to citizens of Panama and 
the United States occupying “skilled, technical, clerical, administrative, execu- 
tive, or supervisory” positions on the Canal Zone in any branch of the govern- 
ment. 

In connection with the extension of the provisions of the Classification Act 
of 1923, as amended, Title II of the Ramspeck Act of November 26, 1940, provides 
that the President may under certain conditions and in accogdance with a pre- 
scribed procedure establish schedules of differentials in the compensation rates 
of positions which are located-outside the States of the United States and the 
District of Columbia; such differentials may not exceed 25 per centum of the 
minimum rate of the grade to which such office or position is allocated. The 
President has exercised this authority on only two occasions. In the Commis- 
sion’s judgment it was the intent of Congress that salary differentials could only 
be authorized (1) by the President for groups of positions to which the other 
provisions of the Classification Act has been applied by Executive Order under 
section 3 (a) of Title II of the act of November 26, 1940, and (2) where spe- 
cifically authorized by law. If this is not true, then there would appear to be 
no point in the enactment of such laws by the Congress. 

Although the Civil Service Commission has had employees stationed in 
Hawaii for several years, the granting of a pay differential as proposed would 
inaugurate a new administrative practice insofar as it is concerned. On the 
other hand it would appear to be unfair to penalize an agency for not adopting 
an administrative practice for which there appeared to be no statutory au- 
thority while other agencies, with less reluctance, but operating under the same 
conditions, administratively established a policy of paying a salary differential 
to their employees. 

If it is permissible for an agency to establish a pay differential atime 
specific statutory authority then there appears to be no requirement as to uni- 
formity of amount or rate of differential. 

The Commission has no further comments to make on the questions raised. 
It does desire to again point out the implications of this entire problem, not 
alone from the standpoint of the Commission’s own organization, but from the 
standpoint of all government agencies which are having a rapidly increasing 
number of civilian employees working beyond the continental limits of the State 
of United States and the District of Columbia. 

In view of the urgent need for clarification of this matter, an early decision 
will be greatly appreciated. 


While in the sixth paragraph of your letter, you refer to “the 
inclosed payroll”, no payroll was received with your letter. 

Section 2 of the act of July 3, 1930, 46 Stat. 1005, provides, in perti- 
nent part, as follows: 


The heads of the several executive departments and independent establishments 
are authorized and directed to adjust the compensation of certain civilian posi- 
tions in the field services, the compensation of which was adjusted by the Act of 
December 6, 1924 (48 Stat. 604 [704]), to correspond, so far as may be prac- 
ticable, to the rates established by the Act of May 28, 1928 (U. S. C., Supp. 3, 
title 5, sec. 678), and by this Act for positions in the departmental services in 
the District of Columbia: * * 


As stated in your letter, the decisions of this office have held that 
in the absence of a statute expressly exempting field positions from 
the Classification Act, 42 Stat. 1488, the various administrative 
officers are “authorized and directed” to adjust the salary rates of 
field positions to correspond to the salary rates prescribed by the 
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Classification Act for the same or similar positions in the depart- 
mental service. This office has held that the words appearing in the 
statute “so far as may be practicable” do not vest in an administra- 
tive office any authority to fix the salary rates of field positions with- 
out regard to the Classification Act, but do recognize some admin- 
istrative discretion in respect thereto. 14 Comp. Gen. 420. 

In view thereof and having regard for the living conditions which 
heretofore have existed—and still exist—at locations outside the con- 
tinental limits of the United States, making it impracticable for 
various administrative offices to recruit personnel for such positions 
without paying higher salary rates than those prescribed by the 
Classification Act for the same or similar positions in the depart- 
mental service, and as the fixing of salary rates in the field service 
primarily is an administrative duty and responsibility within rea- 
sonable limitations, this office has not objected, in the audit of pay- 
roll accounts, to the fixing of a differential by administrative action 
for field employees who occupy positions outside the continental 
limits of the United States, either in the possessions of the United 
States or in foreign countries, so long as the differential does not 
exceed by more than 25 percent the salary rate authorized to be fixed 
for the same or similar positions in the States. Said maximum is an 
arbitrary one but deemed reasonable as a limitation on what may be 
regarded as a “practicable” differential and corresponds with that 
authorized by law in the Canal Zone. See section 81 of title 2 of the 
Canal Zone Code as amended by section 3 of the act of July 9, 1937, 
50 Stat. 487. Such administrative practice has long been in force 
in Alaska, and for shorter periods at other locations outside the con- 
tinental limits of the United States. In that connection, your atten- 
tion is invited to my decision of November 3, 1942, B-29923, 22 Comp. 
Gen. 482, to the Postmaster General, wherein the long existing admin- 
istrative practice in Alaska was given specific consideration and it 
was therein concluded : 


* * * that unless and until the President by Executive order extends all the 
provisions of the classification act to positions in the custodial service under the 
Post Office Department in Alaska, this office is not required to object to adminis- 
trative action by the Post Office Department in allocating such positions in 
Alaska one or more grades higher than the grades in which the same or similar 
positions are allocated in the continental United States, provided the salary rate 
fixed for the position in the higher grade in Alaska does not exceed by more than 
25 percent the salary rate authorized to be fixed for the same or similar position 
in the States. 


In that same decision, with respect to the application of Title II of 
the act of November 26, 1940, 54 Stat. 1212, it was said: 


Title II of the act of November 26, 1940, 54 Stat. 1212, to which you refer, 
authorizes but does not require, the President,*under certain conditions, to extend 
the classification act to any offices or positions in the field service. The provision 
in said statute relative to the fixing of a differential is merely incidental to— 
and applicable only in the event of—the extension of the classification act in 
all its phases to the field service, including the final jurisdiction and authority 
of the Civil Service Commission, rather than of the administrative office con- 
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cerned, to approve the allocations of positions. See 21 Comp. Gen. 947. That 
statute is not self-executing; and it in nowise operates to disturb the long 
recognized administrative practice of fixing a differential for positions in Alaska 
when such positions are administratively allocated—as distingushed from allo- 
cations directly by the Civil Service Commission pursuant to an Executive order 
under the authority of said statute. It appears that only one Executive order 
has been issued under said statute, to wit, No. 8955, dated December 1, 1941, 
and it does not apply to positions under the Post Office Department because, in 
scope, it is specifically limited to certain civilian positions under the War and 
Navy Departments located not only in Alaska but at a number of other outlying 
stations of the United States. 


In view of what is stated above, you are advised that this office is 
not required to object to the fixing of salary differentials by the admin- 
istrative action of the Civil Service Commission upon a percentage 
basis as proposed for employees serving at any location outside the 
continental limits of the United States, including Hawaii, if it be ad- 
ministratively determined to be otherwise impracticable to recruit 
personnel for such positions, provided the salary rate fixed for an 
employee with post of duty outside of the continental limits of the 
United States does not exceed by more than 25 percent the salary rate 
authorized to be fixed for the same or similar position in the States 
and the District of Columbia. 

Questions 1 (a) and (b) are answered in the affirmative provided 
such positions are not expressly excepted by statute from the Classifi- 
cation Act. 

Question 2 is answered in the affirmative. 

Referring to questions 3, 4, 5, and 6, the salary differential may not 
exceed by more than 25 percent the salary rate authorized to be fixed 
for the same or similar position in the States and the District of Co- 
lumbia. The basis for determining the amount of the differential 
need not be limited to the minimum salary rate of the corresponding 
grade, but may be based on any salary rate of a grade to which the 
employee would be entitled were he serving in the States or the Dis- 
trict of Columbia. It is within administrative discretion to fix such 
a salary differential at less than the maximum authorized. 


(B-30613) 


COMPENSATION FOR VESSELS REQUISITIONED UNDER SECTION 902(a), 
MERCHANT MARINE ACT OF 1936, AS AMENDED 


Under section 902(a) of the Merchant Marine Act of 1936, as amended, provid- 
ing for the requisitioning of private vessels by the United States whenever 
the President shall proclaim the security of the national defense makes it 
advisable, or during any national emergency declared by proclamation of 
the President, and that “in no case shall the value of property taken or used 
be deemed enhanced by the causes necessitating the taking or use,” it is to 
be considered that the conditions necessary for a lawful taking or use 
of such vessels existed as of September 8, 1939—the date of the President's 
proclamation of a “limited national emergency.” 

Section 902(a) of the Merchant Marine Act of 1936, as amended, relating to the 
compensation to be paid owners of private vessels requisitioned by the 
United States during the existence of a national emergency, and providing 
that “in no case shall the value of the property taken or used be deemed 
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enhanced by the causes necessitating the taking or use,” operates to prohibit 
the payment of compensation for such vessels based on values in excess of 
those existing on September 8, 1939—the date of the President’s proclama- 
tion of a “limited national emergency”—provided the excess be determined 
as due to economic conditions directly caused by the national emergency. 

The requirement that compensation for the taking or use of vessels requisitioned 
by the United States pursuant to section 902(a) of the Merchant Marine 
Act of 1936, as amended, during the present national emergency be based 
on values existing on September 8, 1939, does not contemplate that increased 
costs since that date be not taken into consideration in fixing the compen- 
sation to be paid for vessels which have been constructed, reconstructed, 
or repaired after September 8, 1939, at costs in excess of those prevailing 
on said date. 

In fixing the compensation to be paid the owner of a private vessel requisitioned 
by the United States pursuant to section 902(a) of the Merchant Marine 
Act of 1936, as amended, during the present national emergency, the value 
thereof must be determined on the basis of values existing on September 8, 
1939, even though the owner of such vessel may have purchased it subsequent 
to that date at a price in excess of that existing on said date. 

In determining the compensation to be paid the owner of a private vessel requisi- 
tioned by the United States pursuant to section 902(a) of the Merchant 
Marine Act of 1936, as amended, during the present national emergency, 
the value thereof must be based on values existing on September 8, 1939, 
notwithstanding the fact that subsequent to that date a higher valuation 
may have been placed on the vessel in general average proceedings, by 
competent regulatory bodies for rate making purposes, or in judicial pro- 
ceedings involving sale, etc. 

In fixing the compensation to be paid the owner of a private vessel requisitioned 
by the United States pursuant to section 902 (a) of the Merchant Marine 
Act of 1936, as amended, during the present national emergency, the value 
thereof must be determined on the basis of values existing on September 8, 
1939, even though subsequent to that date the vessel has been encumbered 
by liens representing advances by creditors or others at values in excess 
of those prevailing on September 8, 1939. 

The limitation in section 902 (a) of the Merchant Marine Act of 1936, as amended, 
upon the compensation that may be paid by the United States for vessels 
requisitioned for title or use during any national emergency, prohibits any 
increase in compensation by reason of an “enhancement” in value of the 
vessel from causes necessitating the taking cr use, and has no application 
to increased costs of operation, etc., in cases where the use of a vessel is 
requisitioned. 

Where, in fixing the compensation to be paid the owners of private vessels 
requisitioned by the United States pursuant to section 902 (a) of the 
Merchant Marine Act of 1936, as amended, it is found that, due to temporary 
and unusual conditions, an abnormal value for a particular vessel or class 
of vessels existed on September 8, 1939—the date as of which the value 
of vessels requisitioned during the present national emergency must be 
determined—the estimated value of such vessel or vessels may be used if 
it is possible to estimate what the value of such vessel or class of vessels 
would have been had such extraordinary conditions not existed. 

The question of whether claims of the Government arising out of marine 
casualties involving vessels requisitioned pursuant to section 902 (a) of the 
Merchant Marine Act of 1936, as amended, during the present national 
emergency should be adjusted on the basis of the value of the vessels on 
September 8, 1939—the date as of which the value of vessels requisitioned 
during the present emergency is to be determined in fixing the compensation 
to be paid owners—or whether adjustment should be on the basis of higher 
valuations existing on the date of the casualty, is for determination by the 
courts, but, in order fully to protect the Government’s interest in such 
matters, claims should be asserted without regard to the compensation paid 
owners. 

Where payments are to be made administratively, without judicial determina- 
tion, they should be in full accord with the intent and purpose of the appli- 
cable statute, regardless of any personal ee that may be entertained 
as to its constitutionality. 


Comptroller General Warren to the Administrator, War Shipping Administra- 
tion, November 28, 1942: 
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I have your letter of November 24, 1942, in which you refer to 
section 902 of the Merchant Marine Act of 1936 and request decision 
of certain questions presented as follows: 


(1) Is it your opinion that the enhancement clause in Section 902 requires the 
Administrator to fix values for all vessels including passenger ships, freight 
ships, fishing vessels, tugs, barges, small craft and other water craft as of a 
specific calendar date or may the Administrator fix such valuation under the 
ordinary rules of law applicable to the subject of valuations after deducting all 
“enhancements” which he finds to have been proximately caused by the necessity 
of the taking or use? 

(2) If it is your opinion that values must be based on a specific calendar date, 
is the Administrator in a position to reach his own determination as to the appro- 
priate date or is it mandatory under the law for him to pick a specific date such as 
the date of the President’s proclamation of the limited emergency or the date 
of the unlimited emergency. 

(3) If in your opinion the Administrator is required to fix values as of a 
specific date, please advise as to the date which in your opinion the Administra- 
tion is required by law to adopt for this purpose. 

(4) If it is your opinion that a specific date must be selected, is it likewise 
your opinion that values so fixed must be applied to vessels built subsequently 
at higher prices? 

(5) If you find that a specific date must be taken, would you apply the valua- 
tion determined by this method in cases of vessels purchased by bona fide pur- 
chases subsequent to that date at higher prices which reflected the then prevailing 
reasonable market price? 

(6) If you find that a specific date valuation must be applied, how would you 
treat vessels which have been reconstructed or extensively repaired after that 
date with a resulting bona fide reasonable cost to the owner substantially in 
excess of such value. 

(7) If you are of the opinion that the specific date must be adopted, would 
you insist on applying such valuation to vessels valued by competent regulatory 
bodies at a later date at substantially higher valuations reflecting appropriate 
standards for rate making purposes? 

(8) If you are of the opinion that the specific date theory must be applied, 
is the Administrator required to insist upon applying this valuation in cases of 
vessels subject to bona fide judicial valuations in connection with judicial sales 
or in fixing of up-set prices or in other judicial proceedings? 

(9) If you are of the opinion that the specific date theory must be applied, 
will you insist on applying this theory in situations where the vessel was 
involved in general average proceeding subsequent to that date in connection 
with which the valuation of the vessel was fixed in accordance with the market 
value at a substantially higher price. 

(10) If you feel that the specific date theory must be applied would yon insist 
upon its application to cases where vesSels are encumbered by liens representing 
advances by creditors or other interests at values in excess of such value but 
not in excess of reasonable market value. 

(11) If the specific date theory must be applied, is it your opinion that the 
Administrator must apply such valuation in connection with fixing hire for the 
use of vessels on a time charter basis notwithstanding the greatly increased costs 
and risks of operation which have developed since that date. 

(12) If the specific value theory must be adopted, must it be applied to any 
vessels or claSs of vessels if demonstrated to the satisfaction of the Admin- 
istrator that the value of such vessels or class of vessels was abnormally depressed 
or enhanced on that date by reason of extraordinary business circumstances? 

(18) If the specific date theory must be applied must the Administrator’s 
claims arising out of marine casualties be limited to the value of the vessel as 
under such date notwithstanding the higher market value as of the date of the 
casualty? 

(14) Can the Administrator properly determine values on the basis of the 
most favorable results to the United States Government using the enhancement 
clause ambiguities to reduce the market values drastically with concurrence of 
the substantial segment of the industry so as to take advantage of Vogelstein 
vs. United States, 262 U. S. 337, or is the Administrator required to insist upon 
the most extreme interpretation of the law even though in his opinion this inter- 
pretation will not be sustained by the courts and would ultimately result in 
substantially increased costs to the United States? 
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(15) Is it your opinion that the enhancement clause has not been satisfied by 
a program which has resulted in slashing charter rates by over 50% and valua- 
tions of ships by from 30 to 50% over 1941 rates and by an even greater reduc- 
tion over the rates of World War No. 1? 


Section 902(a) of the Merchant Marine Act of 1936, as amended, 
53 Stat. 1254, 1255, provides, in pertinent part, as follows: 


Whenever the President shall proclaim that the security of the national de- 
fense makes it advisable or during any national emergency declared by procla- 
mation of the President, it shall be lawful for the Commission to requisition or 
purchase any vessel or other watercraft owned by citizens of the United States, 
or under construction within the United States, or for any period during such 
emergency, to requisition or charter the use of any such property. The termina- 
tion of any emergency so declared shall be announced by a further proclamation 
by the President. When any such property or the use thereof is so requisitioned, 
the owner thereof shall be paid just compensation for the property taken or for 
the use of such property, but in no case shall the value of the property taken or 
used be deemed enhanced by the causes necessitating the taking or use. * * * 
[Italics supplied.] 


It is understood that the italicized portion of said section is “the 
enhancement clause” referred to in your letter, supra. 

It is at once apparent that the Congress in using such language 
contemplated that the compensation to be paid a private owner whose 
vessel had been requisitioned by the United States under the stress 
of danger to the national security should be measured by standards 
prevailing at a time when various factors ordinarily attending such 
a state of affairs were not operative to enhance the value of vessels. 

There are certain fundamental truths—of which it is to be pre- 
sumed that Congress was cognizant—which would appear to underlie 
the provision in question. War—or the threat of war—exercises a 
tremendous influence on commodity prices, particularly those directly 
connected with the war effort. The equalizing influence which the 
forces of supply and demand exercise upon such prices under normal 
times and conditions is weakened by the inability of supplies to keep 
pace with the increased needs. The vital importance of shipping to 
the prosecution of war or to strengthening of the national defense 
in times when the security of the nation has been imperiled places 
vessels and various other watercraft directly and immediately in the 
path of whatever abnormal influences such times produce. 

The power lawfully to requisition vessels of private owners was, 
by the express terms of section 902 (a), authorized to be exercised 
whenever the President shall proclaim that “the security of the na- 
tional defense makes it advisable or during any national emergency 
declared by proclamation of the President.” On September 8, 1939, 
the President issued the following proclamation: 


WHEREAS a proclamation issued by me on September 5, 1939, proclaimed the 
neutrality of the United States in the war now unhappily existing between cer- 
tain nations; and 

WuHenreas this state of war imposes on the United States certain duties with 
respect to the proper observance, safeguarding, and enforcement of such néu- 
trality, and the strengthening of the national defense within the limits of peace- 
time authorizations; and 

WHEREAS measures required at this time call for the exercise of only a limited 
number of the powers granted in a national emergency : 





DECISIONS OF THE COMPTROLLER GENERAL 501 


Now, THrEREFORE, I, FRANKLIN D. RoostveEct, President of the United States of 
America, do proclaim that a national emergency exists in connection with and 
to the extent necessary for the proper observance, safeguarding, and enforcing 
of the neutrality of the United States and the strengthening of our national 
defense within the limits of peacetime authorizations. Specific directions and 
authorizations will be given from time to time for carrying out these two 
purposes. 


This proclamation is commonly known and spoken of as the “procla- 
mation of a limited national emergency.” However, it would seem 
that, although for some purposes and in other connections the emer- 
gency might have been a “limited” one, only, it certainly was such a 
state as was contemplated by said section 902 (a) with respect to the 
requisitioning of vessels. Hence, it would seem that the conditions 
set out in said section 902 (a) as necessary for the lawful taking of a 
private vessel existed as of September 8, 1939. 

What are the causes that necessitate the taking or use by the Gov- 
ernment of a private vessel? There would appear to be but one 
answer to that question: The prevalence of a danger or threat to the 
nation. In other words, it would seem that the conditions under 
which the power to requisition was to be exercised and the reason 
or cause which necessitated such exercise of power are but one and 
the same. Consequently, it seems but a logical step to conclude that 
the date upon which such conditions came into being must likewise be 
considered the date when “the causes necessitating the taking or 
use” began to exercise their influence on the market value of vessels. 

Furthermore, unless a certain and fixed date be recognized as con- 
trolling in this connection, it would appear difficult—if not impos- 
sible—to give full effect to the intent of the Congress in fixing the 
basis on which compensation to be paid owners of private vessels 
taken over by the Government is to be determined. Hence, it would 
appear reasonable to conclude that the enhancement clause in said 
section 902 (a) prohibits the payment of compensation for such ves- 
sels to the extent that it may be based upon values in excess of the 
values existing on September 8, 1939, provided such excess be de- 
termined as due to economic conditions directly caused by the national 
emergency. Questions (1), (2), and (3) are answered accordingly. 

The remaining questions will be answered specifically in the order 
given. 

(4) No. While, unquestionably, the construction cost of vessels 
has increased since September 8, 1939, due—in all likelihood—to the 
same causes that have enhanced the values of vessels, the provision 
reasonably may not be construed as requiring the elimination of such 
actual increases in the cost of construction of vessels and other water- 
craft constructed after such date in determining the just compensa- 
tion to be paid therefor. 

(5) Yes. To make exception in such cases—where no exception 
has been made by the Congress—not only would be going beyond the 
sphere of statutory interpretation but would be providing a means 
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by which the limitations of said section 902 (a) successfully might be 
avoided by unscrupulous shipowners feigning circumstances which 
well might cloud the lack of bona fides of a particular transaction. 
Furthermore, said section 902 (a) has been the law of the land through- 
out the present emergency—of which law everyone is presumed to have 
had knowledge—so that purchasers of vessels since September 8, 1939, 
must be deemed voluntarily to have assumed the risk created by the 
presence of said law on the statute books that the vessel purchased sub- 
sequently might be requisitioned by the Government and compensation 
therefor fixed in accordance with the express terms of said law. 

(6) This situation is more or less analogous to that presented in 
question (4). In such cases the value of the vessel has been enhanced 
by reason of the improvements or repairs effected thereon by the 
owner. Judged by standards existing as of September 8, 1939, the 
value of the work done may not equal the actual cost thereof just as 
in the case of the construction of an entire vessel. The variance rep- 
resents, of course, the inflated cost of labor and materials which, in 
turn, is caused by the emergency. However, in view of the obvious 
hardships that would result were the limitation to be applied in such 
cases, it may be concluded that the Congress did not intend to limit 
the compensation insofar as such indirect elements of the value of a 
vessel are concerned, 

(7) Yes. The language of section 902 (a) is clear and comprehen- 
sive in providing that the enhancement prohibition is to be applied 
“when any such property is so requisitioned.” It would appear that 
any “appropriate standards for rate making purposes” must be re- 
garded—insofar as the requisitioning of vessels under section 902 (a) 
is concerned—as subject to the limitations imposed by the enhance- 
ment clause of said section. 

(8) Yes. As pointed out in answer to question (7) the statute 
makes no exceptions—either specifically or by necessary implication— 
with respect to the operation of the enhancement clause. 

(9) Yes. See answer to question (8). 

(10) Yes. The situation here is very similar, in theory at least, to 
that presented by question (5), and the affirmative answer is based 
on the same reasons, 

(11) No. The effect of the statute—with respect to instances in 
which the use of a vessel is requisitioned—would appear to be only 
that the compensation under the charter should not be increased by 
reason of an enhancement in the value of the vessel from the causes 
specified. It would appear to have no application to increased costs 
of operations, etc. 

(12) Presumably, this question has reference to a situation where 
it is found that an abnormal value of a temporary and unusual nature 
existed as of September 8, 1939, with respect to a particular vessel or 
class of vessels, but where it is possible with a fair degree of accuracy 
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to estimate what the value of such vessel or class of vessels would have 
been had such extraordinary circumstances not existed. Under such 
circumstances, it would appear that the purposes of the enhancement 
provision would be fully accomplished by the use of such estimated 
value or values. 

(13) No. It would appear that the amount to which the Govern- 
ment is entitled under such claims may or may not be affected by the 
value of the vessel on September 8, 1939. This question properly is 
for adjudication by-a court of competent jurisdiction and, in order 
fully to protect the interest of the United States in such matters, the 
claims of the Administrator arising out of marine casualties should 
not be limited to the compensation paid upon the requisitioning of 
such vessels, 

(14) There is not understood under what authority the head of an 
administrative department of the Government is entitled to disre- 
gard—or give anything less than full force and effect to—a ‘statute 
because of any personal opinions that may be entertained as to its 
constitutionality. Such questions properly are for determination by 
the judicial branch of the Government. Where payments are to be 
made administratively, without judicial determination, they should 
be in full accord with the intent and purposes of said statute. 

(15) It is my opinion that the enhancement clause of said section 


902 (a) has not been satisfied unless the compensation paid for 
vessels requisitioned thereunder has been and is being determined in 
accordance with its terms as herein construed. 


(B-29349) 


TRANSPORTATION OF HOUSEHOLD EFFECTS OF CIVILIAN 
EMPLOYEES 


Where a civilian employee personally arranges for the transportation of his 
household effects upon change of station—as distinguished from a situation 
where the Government itself effects the arrangements—the employee is not 
required, in requesting bids from motor freight carriers, to notify bidders 
that payment cannot exceed published tariff rates, but such a requirement 
would seem to be within the administrative authority if found to be ex- 
pedient, (22 Comp. Gen. 22, amplified) ; in any event, as to a common carrier 
whose published rates cover the shipment required, the hotice would be de- 
claratory only, since such carrier, in dealing privately with the employee, is 
restricted by law to its published rates. 

Where a civilian employee personally arranges for the shipment of his household 
effects upon permanent change of station by obtaining bids from motor 
freight carriers, and shipment is made on a Government bill of lading issued 
by proper authority, Condition No. 3 of the bill of lading—to the effect that 
the shipment shall take no higher rate than would be charged had “shipment 
been made upon the uniform straight bill of lading”—might be regarded as 
accomplishing the purpose of notifying the carrier whose bid is accepted that 
payment may not exceed lawful tariffs, but, to avoid doubt, a specific notice 
to that effect in the bid invitation would seem to be desirable. 22 Comp. 
Gen. 22, amplified. 

Where a civilian employee, in personally, arranging for the transportation of 
his household effects upon change of station, accepts the lowest motor van 
bid for the shipment, he may he reimbursed the amount paid by him under 
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the bid if his claim is otherwise proper and if motor van shipment was 
found, upon comparison, to be the most economical means of shipment, even 
though it be found that the amount so paid is higher than the amount 
allowable under published tariffs—recovery from the carrier of any excess 
payments to be undertaken after the payments have been audited in this 
office and checked against published tariffs, following the procedure for com- 
mon carriers contemplated by section 322 of the Transportation Act of 1940. 

Where a civilian employee, upon change of station, shipped his household 
effects by a motor freight carrier on a Government bill of lading at a pub- 
lished tariff rate in excess of a tariff rate available via another such carrier, 
the carrier effecting the shipment should be paid at its published rate, and 
the employee is required to account to the Gover nment for the excess over 
the lower rate. 

Where a civilian employee, upon change of station, selects as being the most 
economical a particular method of transporting his household effects, after 
a comparison of costs by the various methods of transportation based on 
an estimate of the weight to be packed and crated, hauled, transported, etce., 
arrived at by averaging the estimated weights of the several bidders, but due 
to variance between actual and estimated weights, the selection is found to 
have been erroneous, the employee should not be charged with excess costs 
resulting from failure to ship by the most economical means (as distinguished 
from costs dne to excess weight) in the absence of a disparity between 
estimated and actual weights so great as to suggest bad faith or caprice. 

Where a civilian employee knowingly and for his personal convenience selects a 
particular method of transporting his household effects upon change of sta- 
tion which, on the basis of estimated weights available at the time, is a supe- 
rior or more expensive service as compared with other available methods of 
transportation, be is required to assume the risk of uncertainty arising out of 
the difference between estimated and actual weights and his liability for 
actual excess costs is required to be based upon the true weight of the 
goods shipped. 


Comptroller General Warren to the Administrator of Veterans’ Affairs, 
November 30, 1942: 


There have been considered the questions presented in your letter 
of October 2, 1942, as follows: 


Reference is made to your decision of July 11, 1942, (B-24097), addressed to 
the Secretary of Agriculture in which there was considered the question of allow- 
able costs in connection with the shipment of household goods of employees of 
that Department. Briefly your decision is construed to hold as follows: 

(1) That in determining the applicable motor van rate, by which the rights of 
the employee are fixed, under the provisions of section 5 of Executive Order No. 
8588, as amended by Executive Order No. 9122 of April 6, 1942, the result may be 
arrived at either by obtaining competitive bids or by consulting published tariffs. 

(2) That the cost to the employee, determined as above to be the applicable 
cost, is the amount which is for comparison with the cost by other fonus of trans- 
portation. 

(3) That where amounts paid, as determined in accordance with (1) above, 
are higher than the, cost would have been, had the applicable published tariff 
rate been used, collection of the difference will be effected from the carrier. 

(4) That where bids are invited for motor van transportation it is advisable 
to insert, in the bid invitations, a proviso that payments made on the contract 
will be subject to check against published tariffs, and that any payments made 
in excess of such rates will be required to be refunded. 

It appears that in the Department of Agriculture the Department itself 
negotiates the contracts for the hauling of employees’ effects; while in this 
Administration it is the personal obligation of the employee to make arrange- 
ments with carriers. With this in mind, taking into consideration the cited 
decision and also instructions (copy attached) tssued by this Administration 
under date of May 28, 1942, for the guidance of employees ees when making shipments 
incident to transfer from one official station to another, your further decision 
is desired on the following points: 

(a) When an employee of this Administration requests bids from motor freight 
carriers is it required that the employee put the prospective bidders on notice 
that payment cannot be made in an amount in excess of published applicable 
tariff rates? Also, is it required that where Government bills of lading are used 
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by employees in obtaining services from carriers, a similar notice as to limitation 
of allowable payment be shown thereon? 

(b) Where an employee accepts the lowest bid for transportation by motor 
van (following procedure outlined in Veterans’ Administration Instructions) and 
the amount paid by him in accordance with such bid is found to be higher than 
the amount allowable under published tariffs, is it to be understood from your de- 
cision that this Administration may reimburse the employee in the full amount 
which he paid the carrier; and that it would then be incumbent upon this Admin- 
istration to undertake to effect recovery of the excess amount from the carrier? 
Information is requested as to whether or not this understanding is correct. 

(c) If the preceding question is answered in the affirmative and there are two 
applicable tariffs, would the amount to be recovered be according to the lowest 
tariff rate regardless of whether or not the carrier involved participated in the 
lower tariff? 

(d) In the case of an employee who shipped 5,560 pounds of effects on Govern- 
ment bill of lading from Washington, D. C., to Huntington, West Virginia, via 
United Van Lines at its published tariff rate of $3.86 per ewt. when there also 
was available, at time of shipment, the Independent Movers’ and Warehousemen’s 
Tariff rate of $3.072 per cwt., is it required that payment to the carrier Shall be 
made at the lower rate? If so, shall payment at such lower rate be on the Gov- 
ernment’s share only—5000 pounds—or on the entire weight, of which 560 pounds 
is necessarily shipped at the personal expense of the employee? 

In connection with the matter of proper allowances for shipment of household 
goods, attention is invited to the enclosed copy of letter, dated July 7, 1942, 
signed by the Assistant Chief, Claims Division, General Accounting Office, 
regarding a shipment of household goods by Dr. C. F. Mueller. It is noted that 
in computing the constructive cost of rail freight shipment in this case, your 
office has considered the average estimated gross weight of the goods 4,033 
pounds, increased by 25%, or 5,041 pounds at $5.12 per ewt. ($2.62 rail freight, 

2.50 packing, crating, etc.) as representing the figure upon which the estimated 
costs of rail freight shipment xre properly to be based. The estimated gross 
weight of the shipment was averaged on the basis of three estimates of bidders 
on motor freight shipment. Nevertheless, the actual weight of the goods shipped 
by the-employee involved was only 3,300 pounds, and if moved by rail freight. 
the weight would have been 4,125 pounds, which would have involved a cost of 
$211.20 (or $190.58 if packing and crating costs were computed on the basis of 
gross weight of goods) as compared with the actual cost of $253.85 incurred by 
the employee for van shipment. Your decision is requested as to whether, in 
the future, computation of excess costs, if any, of motor freight shipments of 
personal property by Veterans’ Administration employees in connection with 
changes of official station, is to be based upon the increased (combined) weight 
or upon the gross (actual) weight of the property when estimated weights 
given by motor freight company representatives are at variance with the 
weights as ascertained when shipments are actually made. 

Your early decision in regard to the foregoing questions will be appreciated. 


(a) That portion of the decision of July 11, 1942, 22 Comp. Gen. 
92, which is summarized under sub-paragraph “(3)” of the first 
paragraph of your letter was predicated upon the rule, “weli settled 
and of long standing that Government officers are without authority 
to contract for transportation service on the basis of higher charges 
than those available to the public under published and filed tariffs 
for like services under like conditions”, quoting from the cited 
decision. The first paragraph of the referred-to Veterans’ Adminis- 
tration letter of instructions.advises that : 


The matter of shipping household goods and personal effects is the personal 
obligation of the employee and should be arranged for by him and not by the 
personnel of the facility in their official capacities. 


Parenthetically, there is suggested certain doubt whether the lan- 
guage just quoted is in full accord with the governing regulations, 
which direct that : 
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Shipment shall be made on Government bill of lading or purchase order 
whenever possible; otherwise reimbursement shall be made to the employee 
for transportation expenses actually and necessarily incurred within the limita- 
tions prescribed by these regulations. * * * (Section 6 of Executive Order 
No. 8588 as amended April 6, 1942, by Executive Order No. 9122. 


Any question in respect thereto, however, is one of administration 
rather than of accounting; accordingly, no opinion thereon is here 
indicated. But, with such administrative instructions in force, it is 
evident that when the employee personally arranges for the shipment 
of his effects, without authority to bind the Government to pay the 
carrier, the United States is not a party to the transaction and no 
question can arise as to the limits of his authority. Accordingly, the 
first part of question “(a)”—whether it is “required” that the em- 
ployee notify bidders that payments cannot exceed published rates— 
is answered in the negative but with the observation, however, that 
such requirement would seem to be within the administrative 
authority if found to be expedient. As to common carriers whose 
published rates cover the shipment required, who might be asked to 
furnish bids to the employee, the notice would be declaratory only, 
since such carrier, in dealing priwately with the employee, is re- 
stricted by law to its published tariff rates. Acme Fast Freight, 
Ine., etc., 17 M. C. C. 549, 554. 

Where a Government bill of lading is issued by proper authority 
and furnished to the carrier, a contract with the United States results 
(21 Comp. Gen. 265; Oregon-Washington Railroad & Navigation Co. 
v. United States (1923), 58 C. Cls. 645), notwithstanding a limitation 
in the authority of the employee using it (5 Comp. Gen. 134), and 
its obligations are governed by the terms of the bill. American 
Railway Express Company v. United States (1926), 62 C. Cls. 615, 631. 
Condition No. 3 printed on the bill of lading (8 Comp. Gen. 699) 
might be regarded as accomplishing the purpose of notifying the 
carrier whose bid is accepted that payment may not exceed lawful 
tariffs, but, to avoid doubt, a specific notice to that effect in the bid 
invitation would seem to be desirable. 

(b) The first part of question “(b)” is answered in the affirmative, 
assuming, of course, that the claim otherwise complies with the statute 
and executive regulations (as to weight, distance, authority, and the 
like) and that motor van shipment was found, upon comparison, to 
be the most economical means of transportation. 22 Comp. Gen. 
22. The second part of the question is answered in the negative; 
that is to say, recovery from the carriers of any excess payments will 
be undertaken after the payments made have been audited in this 
office and checked against published tariffs, following the procedure 
for common carriers contemplated by section 322 of the Transporta- 
tion Act of 1940, 54 Stat. 955. 

(c) Question “(c)” cannot be answered without reference to the 
exact status of the particular carrier and, if the transportation was 
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interstate, to the terms of its certificate or permit issued under part 
II of the Interstate Commerce Act, 49 U. S. Code, chapter 8. 

(d) If—as assumed—$3.86 is the published and established common 
carrier rate of the United Van Lines for the shipment effected, no 
greater amount may be charged to the Government, nor any lesser 
sum without a special agreement or concession to the Government by 
that carrier. 8 Comp. Dec. 421, 425; 23 id. 564; section 217 of the 
Interstate Commerce Act, as amended, 49 U. S. C. 317 (b). Upon 
that basis, the $3.86 rate would apply, and the employee would be 
required to account to the Government for the excess over the appar- 
ently lowest available tariff rate. See 20 Comp. Gen. 793; and section 
5 of Executive Order No. 8588, as amended by Executive Order No. 
9122, effective April 6, 1942, reading: 


Section 5. Means of Shipment. Shipment shall be by the most economical 
means, taking into consideration the costs of packing, crating, drayage, unpack- 
ing, and uncrating: Provided, however, That the employee may have his effects 
moved by some means other than that determined to be most economical by 
paying the difference between the lowest available charges and the charges by 
the preferred means: And provided further, That, when the head of the depart- 
ment or agency determines it to be in the interest of the Government, he may 
specifically authorize the shipment by express of articles required for immediate 
use at the new official station (such as professional books, wearing apparel, bed- 
ding or kitchen utensils, but not furniture or jewelry), which shall in no case 
exceed a weight of 500 pounds for employees having dependents living with them 
or 250 pounds for employees having no dependents living with them. In con- 
sidering comparative transportation costs as required by this section, the lowest 
available motor van charges may de determined by consulting published tariffs 
or by securing competitive bids, the use of either method to be construed as being 
determinative of the lowest available rate for motor transportation. 


Your final question is affected by a recent Executive regulation. 
In comparing rail and motor costs (whether before or after ship- 
ment), the cost of packing, crating, drayage, unpacking and uncrat- 
ing required for rail shipment theretofore could be considered only 
up to the amount of $2.50 per cwt. 20 Comp. Gen. 793. Since April 
6, 1942, however, that limitation no longer is in force (Executive 
Order 9122, supra). Your letter requests decision for computations 
“in the future”, evidently referring to cases arising after April 6, 
1942. Bids or estimates for the full, actual cost of packing, etc., will 
therefore be for consideration. If all figures (motor van bids or tar- 
iffs, packing, etc., bids or estimates, and rail freight rates) can be 
obtained on the weight basis, the entire operation will be much sim- 
plified, since an accurate and definitive comparison could be made 
from the rates alone, without reference to the weight moved or to be 


moved. Thus, for example: Rate 
per cit. 
Lowest motor van bid or tariff (whichever be utilized) 
Rail freight rate (less pick up and delivery allowance, 
if applicable—B--28260, Oct. 24, 1942) _.--.----.--__ 
Plus 25% tare, for weight of packing ‘ 


Lowest bid or estimate for packing, drayage, etc. ($3.60 plus 
25% tare) 


Lowest total cost per cwt. for shipment by rail 





508 DECISIONS OF THE COMPTROLLER GENERAL 


However, when it is found not possible to assemble the motor van 
and the packing charges on a weight basis, and they are obtainable 
in lump sums only, the weight to be moved is a necessary factor to 
arrive at the total comparable rail costs. The average of the esti- 
mated weights is used (20 Comp. Gen. 793), but such figures fur- 
nished by motor van lump-sum bidders should be considered with 
circumspection because there is an obvious self-interest in exagger- 
ating the estimates when they are given for the sole purpose of 
arriving at the comparable rail freight cost. For an example com- 
puted on estimated weights, see 18 Comp. Gen. 792, 794 (where the 
motor van charge and the constructive packing and drayage costs 
were in lump sums). It may occur that the only obtainable motor 
van charge is in a lump sum, while the packing and drayage bids are 
given per hundredweight. Such bids, presumably, would refer to the 
total weight of the goods when packed, in contemplation that the 
weighing ordinarily takes place after the goods are packed. If so, 
the computation would be, for example: 

Lowest motor van bid (lump sum) -----------------_--_---~--- $250 
Rail freight rate (per ewt.)~.----...-..-~.-_.- Be $2. 00 
Lowest bid or estimate for packing, crating, drayage, 
unpacking and uncrating (per cwt.)--~-—-- -- 5.0 
Average estimated weight__.________-__ 2,400# ane 
Ne aS ee 600 
—— 3,000 
Constructive rail cost (30 ewt. at $7.00) - Ee A cl a 1S Ge 

Your question appears to contemplate a situation where, pursuant 
to a comparison of costs such as just given, the apparently more 
economical method is selected and the shipment made, but due to 
variance between actual and estimated weights, the selection is found 
to have been erroneous. Thus, in the above example, if the actual 
packed weight were found to be over 3,600 pounds, the actual rail 
costs would exceed the motor van bid. Conversely, when a motor 
van bid is accepted, as the economical method of shipment, but the 
estimated weight is excessive, it might eventuate, upon the facts after- 
wards known, that rail shipment would have been cheaper. In deter- 
mining whether excess costs should be charged to the employee, pur- 
suant to the authorities mentioned above, for failure to ship by the 
most economical means (as distinguished from costs due to excess 
weight), to use the actual weight (ascertained only after the ship- 
ment begins) in effect would require the employee to guarantee the 
bidders’ weight estimates, which is not required. Unless, at least, the 
disparity between estimated and actual weights were so gross as to 
suggest bad faith or caprice, no basis appears to raise a charge against 
the employee arising out of the selection of a particular means of 
shipment which, upon the facts available, is the most economical, but 
which, subsequently, was found not to be the most economical means. 
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B-15308, March 28, 1941. If, however, your question refers to the sit- 
uation where the employee knowingly and for his personal convenience 
selects a means of transportation which, upon the estimated weights 
then available, is a superior or more expensive service, the terms of the 
Executive order cited would appear to require that he bear the actual 
excess cost based upon the true weight of the goods shipped. In other 
words, the employee who knowingly selects the more expensive means 
would be required to assume the risk of uncertainty arising out of the 
difference between estimated and actual weights. Since each such case 
depends more or less upon its particular facts, it is suggested, as a 
possibly preferable procedure, that the Veterans’ Administration for- 
ward any such cases to this office for computation and collection, before 
undertaking settlement with the employee. 


(B-30898) 


EXCHANGE LOSSES IN OBTAINING FOREIGN MONEY FOR PAYMENT 
OF OFFICERS’ AND EMPLOYEES’ SALARIES, ETC. 


Losses by exchange sustained in the negotiation of drafts in foreign countries to 
secure foreign money with which to pay officers and employees their salary 
and other items, which are fixed and primarily payable in United States 
dollars, are not chargeable to Government funds. 

Where, in accordance with requirements of the Foreign Service Regulations of 
the Department of State, a Government disbursing officer draws a draft “at 
five days sight,” instead of “at sight,” for the purpose of securing foreign 
money with which to pay the salary and other items due officers and employees 
which are fixed and primarily payable in United States dollars, the bank’s 
charge for negotiation of drafts drawn “at five days sight,” and not the lower 
charge for negotiation of “at sight” drafts, is the charge which must be borne 
by the officer or emplayee for whose benefit the draft is drawn. 


Comptroller General Warren to the American Consul General, Glasgow, Scot- 
land, December 5, 1942: 


By letter of May 7, 1942, the Secretary of State forwarded here for 
my consideration your letter of March 30, 1942, ref. 125.5, HHW/ljw, 
as follows: 


I refer to notice of exception from the General Accounting Office, dated Decem- 
ber 22, 1941, which has reference to form 332 in my accounts for the month of 
October 1940, submitted from the American Consulate at Kingston, Jamaica. This 
notice of exception, sent to the consulate at Kingston, Jamaica, was received there 
after my departure on transfer. Hence the delay in reply. 

The letter from the Comptroller General to the Secretary of State, dated June 
18, 1940, gives many citations to establish that salaries paid abroad in foreign 
currency should be paid at the bank’s buying rate of exchange. It is not necessary 
to quote these citations; they are summarized at the end of the letter as follows: 

“In view of the foregoing I am unable to accede to the continuance of the use 
of the selling rate for the conversion of the payments in question, and, in this 
connection, the officers should be instructed to forward evidence of the daily buying 
rates for New York sight drafts in addition to the selling rates as now required.” 

For the purposes of this reply, the above decision that buying rates for sight 
drafts and not selling rates must be used in payment of salaries is accepted. But 
the exception under reply does not follow this decision. It allows a sum less than 
that which this decision asserts to be the correct one. 
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The Foreign Service Regulations (Chapter V-54 3 (d)) prescribe that drafts 
shall be drawn at five day sight. This is an administrative provision, not for 
the benefit of the foreign service officer. If a foreign service officer is compelled 
to draw at five days sight and to accept pay at the rate for five day sight drafts, 
he receives a sum less than the equivalent of his salary as fixed by law. 

As the Foreign Service Regulations now prescribe that drafts be drawn at five 
days sight, so also might they prescribe that drafts be at fifteen or thirty or at 
ninety days. Thereby a very material part of the legal salary of a foreign 
service officer may be taken from him to the profit of the banker if the officer 
be obliged to accept payment at the rate obtainable for a time draft. 

The Comptroller General has directed that “the buying rate” obtain when 
salaries are paid from funds received by cashing drafts from fees. This buying 
rate can be none other than the buying rate for sight drafts. If, therefore, as is 
frequently the case, a salary be paid in part from funds obtained from a draft 
cashed out of fees and in part from a draft commercially cashed, the result is 
two different legal equivalents for a given amount of dollars at one and the same 
instant—obviously an impossibility. In connection with this matter, the wording 
of the Comptroller General’s letter is of particular significance. He states— 

“The buying rate obtains whether the draft to purchase the foreign money 
be cashed,commercially or from fee collections,” 
not “the buying rates” as he would if two separate rates for payment of salaries 
were envisaged. 

My contention is that the words “buying rate” as used by the Comptroller Gen- 
eral in his letter of June 18, 1940 (enclosure to diplomatic serial No. 3265 of 
August 7, 1940) mean buying rate for sight drafts; otherwise their meanings 
are infinite (since a draft if not at sight may be for any period from one day up) ; 
further that the cost entafled by any administrative provision in connection with 
the payment of salaries which is for the purposes and benefit of the United States 
Government or a branch thereof and not for the benefit of the foreign service 
officer is a charge to be borne by the Government and that it cannot either directly 
or incidentally reduce a salary fixed by law. 

In as much as the amount involved is greatly beyond that shown on the pay 
roll in question, a reconsideration of the notice of exception is requested. 


Foreign Service Form 332, Disbursing Funds-Cash Record and 
Schedule, submitted with your October, 1940, account, evidences a 
charge of $1.28 to the appropriation Contingent Expenses, Foreign 
Service, 1941, for loss by exchange on disbursements. Exception to 
such charge was taken in the audit for the reason that bank charges 
or other incidental charges incurred in the purchase of foreign cur- 
rency to meet the payments of salaries and allowances which are prop- 
erly payable in United States dollars are not chargeable to Government 
funds. 

The records before me disclose that draft No. 67, dated October 31, 
1940, drawn on the Secretary of State, in the amount of $715, was 
sold to The Royal Bank of Canada, Kingston, Jamaica, for £176-8-8 
(the rate of exchange being $4.0525 to one pound), which, when added 
to £16-0-8—the amount of foreign currency brought forward from the 
September, 1940, account at the same rate of exchange—equals 
£192-8-11, the amount of foreign currency available for expenditures 
during the period involved. It is further disclosed that from said 
amount there was expended the sum of £4-8~-7, accounted for at the 
cost rate of $4.0525 (buying rate for five days’ sight draft) or $17.95, 
for incidental office expenses and, after deducting that amount together 
with the amount of £18-9-3, the admitted balance on hand at the close 
of the accounting period, or a total of £22-17-10, from £192-8-11, 
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there remained the sum of £169-11-1, converted at the rate of $4.0525 
to one pound or $687.12, available for the payment of salaries and al- 
lowances on voucher No. 10 (in part), and for reimbursement of per 
diem and other expenses incurred by Charles A. Robertson, Foreign 
Service clerk, in going from New York to Kingston, Jamaica, October 
5 to 15, 1940, on voucher No. 11 ($49.11), which was disbursed at the 
rate of $4.045 to one pound, the bank’s buying rate on sight drafts 
for the period involved, as evidenced by the exchange quotations fur- 
nished by The Royal Bank of Canada, Kingston, Jamaica, or the 
United States dollar equivalent of $685.84, thereby incurring a loss 
by exchange of $1.28. 

It was stated in decision of August 3, 1939, A-81857, 19 Comp. Gen. 
144, that loss by exchange incurred by a disbursing officer in the 
negotiation of a draft or check to secure foreign currency necessary 
to make disbursements payable in foreign currency is chargeable to 
the appropriation provided for that purpose, viz., Contingent Ex- 
penses, Foreign Service, but that is not the case here. 

In 3 Comp. Gen. 571 it was held, in effect, that the obligation of 
the United States with respect to the payment of salaries and other 
items which are fixed and payable in United States dollars is primarily 
for payment in dollars; and that, when not so paid, there is payable 
in foreign currency only such sum as will, at the commercial rate 
of exchange, on the day of payment, equal the number of dollars due. 

Since officers and employees who are entitled to payment in United 
States dollars may, when paid in a foreign currency by a Government 
disbursing officer, be paid only the amount of such currency actually, 
procurable for the dollars at the time and place of payment, the rate 
of exchange applicable necessarily must be the banks’ buying rate. 
See 19 Comp. Gen. 993—the decision of June 18, 1940, to which you 
refer—and decisions cited therein. However, it was held, also, in 
said decision that salaries generally are paid at the place of employ- 
ment, here or abroad, in the form of cash, check, or draft; that pay- 
ment by draft is not significantly different from payment by ordinary 
check and that such payment is regarded as equivalent to a payment 
in money;,that the Executive Order of August 29, 1933, No. 6262, now 
Section V-54 of the Foreign Service Regulations, Chapter 5, recog- 
nizes this principle by authorizing the Secretary of State to pay 
salaries by separate drafts to the order of the individual employees; 
that no special authorization to draw such drafts would seem essential 
and that since drafts to effectuate dollar payments are authorized in 
law, are in fact available, and are so being used there can be no general 
premise that dollars are not available on which to justify payment of 
bankers’ charges for the sale of exchange when payments are made 
in foreign money. 19 Comp. Gen. 144 and id. 652. 
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Accordingly, since the payment in foreign money of dollar obliga- 
tions generally is considered to be for the employee’s benefit, it must 
be concluded that losses sustained in the negotiation of drafts to 
secure foreign money with which to make such payments are not 
properly chargeable to Government funds. 

You complain that the Foreign Service Regulations, V-54, para- 
graph 3 (d), requires such drafts to be drawn “at five days sight” 
which results in a lower rate, that is, greater loss to the employee, 
than if the drafts were drawn “at sight.” That is a matter primarily 
for administrative consideration, and it may be presumed that there 
are compelling reasons for the regulation requiring drafts to be drawn 
in that form. Certainly an employee, who takes advantage of the 
opportunity to receive his compensation in foreign currency rather 
than in United States dollars, is not in a position, as a matter of law, 
to complain of the small additional exchange cost involved in the 
use of such drafts. However that may be, the item in question rep- 
resents a personal expense and the disallowance of credit therefor in 
your official accounts was correct and, upon review, must be and is 
sustained. 


(B-30868) 


TRANSPORTATION EXPENSES; PER DIEMS IN LIEU OF SUBSIST- 
ENCE—PERSONS SERVING WITHOUT COMPENSATION AT DUTY STA- 
TIONS NEAR THEIR HOMES 


Under the statutory authority to pay actual transportation and other expenses 
and not to exceed $10 per diem in lieu of subsistencé of persons “serving 
while away from their homes” in an advisory capacity without other com- 
pensation from the United States, such a person performing official duties 
at a place near his home not within the 2-mile limit specified in paragraph 3 
of the Standardized Government Travel Regulations may be paid actual ex- 
penses of transportation between his home and official station and per diem 
in lieu of subsistence provided his home is not at a point adjacent to and 
generally regarded as a part of the metropolitan area of his official station. 
22 Comp. Gen. 129, distinguished. 

Where the statutory authority to pay the transportation expenses of persons 
serving while away from their homes in an advisory capacity without other 
compensation from the United States is limited to actual expenses of trans- 
portation, such a person who performs official travel by privately owned 
automobile is entitled only to the actual expenses of operation thereof, and 
not to a commutation in the form of a mileage allowance in lieu of such 
actual expenses. 21 Comp. Gen, 409, amplified. 


Comptroller General Warren to Albert D. Misler, Office for Emergency Man- 
agement, December 7, 1942: 


Reference is made to your letter of November 13, 1942, as follows: 


The attached bureau vouchers for $41.15 and $279.61 in favor of Philip G. Rust, 
Principal Industrial Specialist, covering reimbursement for travel performed dur- 
ing the periods March 10 through April 17 and May 25 through June 30, respec- 
tively, together with supporting documents have been presented to this office for 
payment. 

Mr. Rust, whose home is situated in Granogue, Delaware, is serving with the 
War Production Board on $1 per annum basis. The vouchers presented for pay- 
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ment represent claims for mileage and per diem incurred substantially in traveling 
daily between Granogue and Wilmington, Delaware, a distance of 742 miles. The 
travel on a mileage basis during the period March 10 through April 15, 1942, was 
performed without prior authorization required by the Mileage Act, approved 
February 14, 1931, as amended April 25, 1941, 54 Stat. 167. The travel subsequent 
to April 17, 1942, was performed pursuant to travel authorization OEMpm-—7098a. 
This travel authorization, a copy of which is attached, authorizes “travel by pri- 
vately owned automobile from Granogue, Delaware, to any and all points within 
the states of Delaware, Pennsylvania, Maryland, New Jersey and return, visiting 
these points in such order and as often as may be necessary.” Reimbursement at 
five cents per mile and $10.00 per diem in lieu of subsistence is authorized. 

Since Mr. Rust’s appointment on a $1 per annum basis was effective April 7, 
1942, travel prior to that date was performed while he was serving without com- 
pensation. The circumstances under which the travel covered by the attached 
vouchers was performed presents several problems. 

The Second Supplemental Civil Functions Appropriation Act, 1941, approved 
October 9, 1940, under the heading “Council of National Defense” provides in part: 

“The appropriation for the expenses of the Council of National Defense con- 
tained in the ‘First Supplemental National Defense Appropriation Act, 1941’ 
approved June 26, 1940 * * * shall be available for the payment of actual 
transportation expenses and not to exceed $10 per diem in lieu of subsistence and 
other expenses of members of the Commission, subordinate bodies of the Council, 
persons serving at $1 per annum and persons serving while away from their 
homes, without compensation from the United States * * * 

This provision was incorporated by reference in the Second Deficiency Appro- 
priation Act, 1941, approved July 3, 1941, and the Third Supplemental National 
Defense Appropriation Act, 1942, approved December 17, 1941. The First Supple- 
mental National Defense Act of 1943, approved July 25, 1942, provides in part: 

“For all necessary expenses of the constituent agencies of the Office for Emer- 
gency Management * * * and actual transportation and other expenses not 
to exceed $10 (unless otherwise specified) per diem in lieu of subsistence, of per- 
sons serving while away from their permanent homes or regular places of business 
in an advisory capacity to or employed by any of such agencies without other 
compensation from the United States, or at $1 perannum * * 

In a decision rendered August 8, 1942, B-27678[4], to an Authortecd Certifying 
Officer of the Office of Price Administration it was held that a without compen- 
sation consultant living in Bethesda, Maryland and performing duties in Wash- 
ington was not serving away from his home within the purview of the act cited 
above, since Bethesda, Maryland, was adjacent to and considered a part of the 
metropolitan area of Washington. This decision, of course, does not clarify the 
point at which the line of demarcation is to be drawn. While Granogue, Dela- 
ware is not immediately adjacent to Wilmington, the distance traveled daily by 
Mr. Rust is less than that which residents of Bethesda are required to travel in 
reporting for duty in Washington. There is, therefore, for consideration the 
question whether Mr. Rust is entitled to reimbursement for mileage and per 
diem in lieu of subsistence incurred daily in traveling between Granogue and 
Wilmington while performing official duties at Wilmington. 

The acts cited above provide that actual transportation and other necessary 
expenses and not to exceed $10 per diem in lieu of subsistence are reimbursable 
to persons serving at $1 per annum and persons serving away from their homes 
without compensation from the United States. 

In a decision rendered to the Commission of Fine Arts (20 C. G. 361) it was 
held that since the applicable appropriation acts expressly provide for reimburse- 
ment for actual transportation expenses of members of the Commission (who were 
serving without compensation from the United States), incurred in attending 
meetings of the Commission, there was no authority for reimbursement of such 
expenses on a commuted basis. 

However, in an opinion rendered to the Secretary of War (21 C. G. 409), it 
was held that if the traveler was not in the Federal service, that is, if he is not 
occupying a position of honor and trust his transportation and traveling expenses 
are not subject to the general restrictions required by statute, the Standardized 
Government Travel Regulations and the rules generally applicab'e to officers 
and employees of the United States, but his right to reimbursement is confined 
to the terms of the agreement under which the travel was performed. In that 
case reimbursement was allowed on a mileage basis notwithstanding the fact 
that the travel order did not authorize travel on a mileage basis nor was there 
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any evidence that there had been any agreement for reimbursement for travel 
on any basis other than commercial aircraft or rail as specified in the travel 
order. The appropriation sought to be charged provided that it was to be avail- 
able for the payment of “actual transportation expenses and not to exceed $10 
per diem in lieu of subsistence and other expenses of persons serving while 
away from their homes without other compensation in an advisory capacity to 
the Secretary of War * * *.” (Italics supplied) 

The proviso in this appropriation act is similar to that which is contained 
in the appropriation acts cited above making funds available to the constituent 
agencies of the Office for Emergency Management. Again, in the decision, number 
B-28302, dated September 2, 1942, rendered to the Liaison Officer for Emer- 
gency Management, it was held that in view of the language of the First 
Supplemental National Defense Appropriation Act, the authority provided by 
law for the payment of actual transportation expenses of persons who serve any 
of the constituent agencies of the Office for Bmergency Management is exclusive 
of all other authority to pay for transportation expenses. Furthermore, it was 
held that unless a commutation allowance for transportation or subsistence 
expenses for persons traveling for the Government be specifically authorized by 
law, reimbursement may be made only on an actual expense basis. 

Because the language contained in the War Department Appropriation Act 
cited in 21 C. G. 409, and Appropriation Acts of the Office for Emergency Man- 
agement quoted above, in respect to the type of expenses which are reimbursable to 
persons serving without compensation on a $1 a year basis are identical, and 
since the decisions rendered on this question to the Secretary of War and to the 
Liaison Officer for Emergency Management appear to be conflicting, consider- 
able confusion has arisen in respect to what travel expenses are properly reim- 
bursable to persons serving the constituent agencies of the Office for Emergency 
Management, on a $1 a year basis or without compensation. Accordingly, we 
would appreciate your replies to the following questions: 

1. In view of the proximity of Granogue to Wilmington, Delaware, would 
your office be required to object to the payment of mileage and per diem to Mr. 
Rust for travel between these points and per diem while performing official duties 
at Wilmington, and what is the basis for determining where the line of demarca- 
tion is to be drawn? . 

2. In view of the language of the appropriation acts providing funds for the 
Office for Emergency Management may a person serving on a $1 a year basis 
without compensation when previously authorized to perform travel in a pri- 
vately owned automobile, be reimbursed on a mileage basis instead of actual 
transportation costs? 

8. From time to time it becomes necessary for the constituent agencies of 
the Office for Emergency Management to authorize prospective employees to 
perform travel prior to the date of their appointments. During this period they 
receive no compensation. May these travelers be authorized to travel in accord- 
ance with the Standardized Government Travel Regulations prior to the effective 
date of their appointments? If not, on what basis could reimbursement be made 
for travel performed on official business? 


On the voucher for $41.15, covering the period March 10 to April 17, 
1942, Mr. Rust makes no claim for per diem in lieu of subsistence but 
does make claim for mileage for use of a privately-owned automobile 
between his home Granogue, Delaware, and Wilmington, Delaware, 
and return, and also, for actual transportation expenses by common 
carrier while traveling away from his home to various other cities. 
On the voucher for $279.61, covering the period May 25 to June 30, 
1942, heclaims mileage for use of privately-owned automobile, trans- 
portation expenses by common carrier, and a number of items for per 
diem in lieu of subsistence at the rate of $10, while traveling by common 
carrier to a number of cities and, also, for certain days which he spent 


in Wilmington to which he traveled from his home by privately- 
owned automobile. 





DECISIONS OF THE COMPTROLLER GENERAL 515 


Referring to question 1, the rule stated in the decision of August 8, 
1942, 22 Comp. Gen. 129 (B-27674), to which you refer, is as follows 
(quoting from the syllabus) : 

Where the statutory authority to pay actual transportation and other expenses 
and not to exceed $10 per diem in lieu of subsistence of persons serving in an 
advisory capacity without other compensation from the United States is limited 
to periods during which they are away from their homes, a person serving in such 
an advisory capacity whose home’ is at Bethesda, Md.—a place generally and 
commonly regarded as being a suburb and a part of the metropolitan area of 
Washington, D. C.—is not entitled to a per diem in lieu of subsistence for duty 
performed in Washington, D. C., which must be regarded as his home. 

Under the statutory authority to pay actual transportation and other expenses 

and not to exceed $10 per diem in lieu of subsistence of persons ‘serving while 
away from their homes’ in an advisory capacity without other compensation from 
the United States, such a person may not be paid a per diem in lieu of subsistence 
during a period of duty at the place where his home is located, even though 
another place has been designated as his official headquarters. 
The rule stated in said decision would be applicable here only if 
Granogue, Delaware, is considered a part of the metropolitan area 
of Wilmington, Delaware. Reference to tine Rand-McNally Atlas 
does not disclose that the two places named are adjacent, or that the 
former is regarded as a part of the metropolitan area of the latter. 
It is not the distance to be traveled that necessarily controls—except 
as to the 2-mile limitation prescribed in paragraph 3 of the Stand- 
ardized Government Travel Regulations—but rather the fact of 
whether the home or residence of a person is at a point generally and 
commonly regarded as a part of the official station to which he has 
been assigned. The purpose of appropriation provisions such as 
here involved is to reimburse a traveler for any additional cost of 
transportation, subsistence, and other expenses to which he may be 
put by reason of his traveling on official business away from his home. 
If his home or residence be located at a point generally regarded 
as part of the city or town where he is required to perform official 
business and he would ordinarily commute from his residence to 
perform official business in that city there is no justification or au- 
thority for making reimbursement to him for transportation or per 
diem in lieu of subsistence and other expenses. The claim for mileage 
will be considered in answering question 2. As Granogue, the home 
of the traveler, need not be regarded as a part of Wilmington, the 
items for per diem may be allowed, if otherwise correct. 

In decision of January 13, 1941, 20 Comp. Gen. 361, to which you 
refer, it was held (quoting from the syllabus) : 

A commutation of actual subsistence expenses while traveling is never allow- 
able except when authorized by statute. 

The provision of the Subsistence Expense Act of 1926, as amended, authoriz- 
ing a commutation of actual subsistence expenses has application only to “civilian 
officers and employees” of the departments and establishments of the Government. 

Since the act of May 17, 1910, creating the Commission of Fine Arts, and the 
acts making appropriations for the expenses of the Commission expressly provide 


that travel expenses of members of the Commission in attending meetings of the 
540712™—43——_-35 
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Commission shall be reimbursed on an actual expense basis, reimbursement of 
such expenses on a commuted basis is unauthorized. 


In the decision of September 2, 1942, B-28302, to which, also, you 
refer, it was held as follows: 


The authority thus provided by law for payment of actual transportation 
expenses of persons who serve any of the constituent agencies of the Office for 
Emergency Management, including the Office of Civilian Defense, without com- 
pensation, is exclusive of all other authority to pay for transportation expenses. 
Compare decision of August 8, 1942, B-27674, 22 Comp. Gen. [129]. Furthermore, 
it has been held that unless a commutation allowance for transportation or 
subsistence expense of persons traveling for the Government be specifically au- 
thorized by law, reimbursement may be made only on an actual expense basis. 
4 Comp. Gen. 735 ; 15 «1d. 206; 18 id. 588 ; 20 id. 361. 

In other words, where a statute or appropriation act specifically 
limits reimbursement of transportation expenses to an actual expense 
basis, no commutation, in the form of a mileage allowance for use 
of a privately-owned automobile, may be paid. The case considered 
in 21 Comp. Gen. 409, to which you refer, involved a person traveling 
on Official business who was not an officer or employee of the Govern- 
ment. The decision applied the general rules applicable in such cases, 
apparently without giving full consideration to the fact that the 
appropriation sought to be charged limited reimbursement to an 
actual expense basis. The holding in that case therefore, is not for 
application here. Accordingly, question 2 is answered in the nega- 
tive, withoit prejudice to the filing of a claim for reimbursement 
of actual expenses of transportation by privately-owned automobile, 
including gas, oil, etc., supported by such evidence as may be adduced 
tending to show the amounts expended therefor. Of course, Mr. 
Rust would be entitled to reimbursement of actual expenses of trans- 
portation by common carrier while serving away from his home. 

As question 3 does not appear to be involved in the vouchers pre- 
sented, no answer thereto appears required at this time. However, 
in that connection, see, generally, 8 Comp. Gen. 465, and decision of 
November 20, 1942, B-30228, to the Liaison Officer, Office for Emer- 
gency Management. 

The vouchers forwarded with your letter—and which are returned 
herewith—may not be certified for payment in their present form. 


(B-26040) 


SAVINGS DEPOSITS OF MARINE CORPS ENLISTED MEN TEMPORARILY 
PROMOTED 


While a Marine Corps enlisted man temporarily appointed as a warrant or com- 
missioned officer pursuant to the act of July 24, 1941, retains his permanent 
Status as an enlisted man, he may be considered as “discharged” from service 
as an enlisted man within the contemplation of the act of February 9, 1889, 
authorizing repayment of deposits of enlisted men upon discharge, so as to 
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entitle him to repayment of deposits, together with accrued interest thereon, 
to his credit on the date of the temporary appointment, 21 Comp. Gen. 991, 
and 22 id. 11, amplified. 


Assistant Comptroller General Elliott to the Secretary of the Navy, December 
8, 1942: 


Reference is made to your letter of July 31, 1942, as follows: 


The Navy Department has under consideration a request from Marine Gunner 
(T) Charles Davis, U. 8S. Marine Corps, for repayment of deposits, plus accrued 
interest thereon, made by him while serving as an enlisted men. Specifically, 
Marine Gunner Davis in a communication addressed to the Paymaster, U. S. Ma- 
rine Corps, requests that “all deposits and interest due me be paid at the earliest 
practicable date, in order that I may use such sum to purchase war bonds.” 

The records show that Marine Gunner Davis, while serving in the enlisted 
grade of sergeant major, was appointed to his present temporary rank on May 11, 
1942, under the provisions of the Act of July 24, 1941 (55 Stat. 603), and that, 
while serving as an enlisted man, he made a cash deposit of $6,000 in the account 
of Major R. G. Hunt, APM, U. 8S. M. C., for the month of June 1940. 

The Act approved June 29, 1906 (34 Stat. 579; 34 U. S. C. 975), provides that 
enlisted men of the Marine Corps shall be entitled to deposit their savings with 
the United States,:through any paymaster, “in the same manner and under the 
same conditions as is now or may hereafter be provided for the enlisted men of the 
Navy.” Enlisted men of the Navy are authorized to deposit their savings with 
the paymaster upon whose books their accounts are borne by the Act of February 
9, 1889 (25 Stat. 657; 34 U. S. C. 983), which provides, in part, that money so 
deposited “shall not be permitted to be paid until final payment on discharge” and 
that, “on his final discharge,” the enlisted man concerned shall be paid interest 
at the rate of four per centum per annum on the sums deposited as therein 
provided. 

The Act of May 22, 1917 (40 Stat. 84), authorized temporary increases in naval 
personnel and Section 7 of that Act provided that “the rights, benefits, privileges, 
and gratuities of all enlisted men of the Navy and Marine Corps now authorized 
by law shall not be lost or abridged in any respect whatever by their acceptance 
of temporary commissions or warrants hereunder.” That Act, however, did not 
provide that the permanent, probationary, or acting appointments of enlisted men 
temporarily appointed in accordance therewith should not be vacated by reason 
of such temporary appointments. 

With respect to enlisted men temporarily warranted or commissioned under 
the cited Act of May 22, 1917, it was held in 24 Comp. Dec. 179, as follows: 

“An enlisted man temporarily warranted or commissioned under the act of 
May 22, 1917, during his continuance in the temporary position is discharged from 
service as an enlisted man and ceases to become entitled to pay and allowances 
as an enlisted man. This discharge from service and cessation of pay and allow- 
ances necessitates a payment to him of all pay and allowances due to him as an 
enlisted man to date his temporary appointment becomes operative. Such a pay- 
ment is, I think, the equivalent of a ‘final payment on discharge’ for the purpose 
of effectuating the intent of the statute in its application to current conditions.” 

It was further held in this decision, relative to savings deposits, that “enlisted 
men of the Navy and Marine Corps temporarily warranted or commissioned under 
the Act of May 22, 1917, may legally be paid the deposits which they have as en- 
listed men at time of being temporarily warranted or commissioned.” 

Section 7 (a) of the Act of July 24, 1941 (55 Stat. 604), contains a provision 
similar to that contained in the cited Act of May 22, 1917, to the effect that the 
rights, benefits, privileges, and gratuities of the personnel in question “shall not 
be lost or abridged in any respect whatever by their acceptance of commissions or 
warrants hereunder.” However, said Section 7 (a) expressly provides that “the 
permanent, probationary, or acting appointments of those persons temporarily 
appointed in accordance with the provisions of this Act shall not be vacated by 
reason of such temporary appointments.” 

In on Assistant Comptroller General’s decision of May 7, 1942, B-24219, it 
was held: 

“Obviously, to discharge an enlisted man who had been temporarily war- 
ranted or commissioned under the act would terminate his permanent status 
contrary to the plain terms of the law. The law contemplates that he will 
continue in the permanent status occupied when temporarily warranted or 
commissioned and a discharge and reenlistment while a temporary officer for 
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the sole purpose of attempting to create a right to allowances, when the statute 
specifically requires that the permanent, status shall not be terminated, is 
wholly without authority of law. * * 

In the Assistant Comptroller General’s Gecision of July 9, 1942, B-26040, there 
was considered the question whether the appropriation “interest on deposits of 
men” was legally available for payment of interest on deposits made by enlisted 
men holding temporary appointments as warrant or commissioned officers under 
conditions as therein stated. It was held: 

“The provisions of section 7 of the act of May 22, 1917, 40 Stat. 86, were 
practically identical to the corresponding provisions of the act of July 24, 1941, 
54 Stat. 603, insofar as deposits under the Act of February 9, 1889, are con- 
cerned. Such temporary officers appointed under the act of July 24, 1941, are 
not enlisted men within the meaning of the act of February 9, 1889, and the 
payment of interest on such deposits under the appropriation providing for 
‘interest on depoSits of men’ subsequent to their temporary appointment is 
not authorized. See, in this connection, notes to section 1409 of the Revised 
Statutes at page 524-525 of Laws Relating to the Navy, Annotated.” 

The above quoted rulings from the respective decisions of the Assistant 
Comptroller General of May 7, 1942, and July 9, 1942, with respect to the status 
of enlisted men temporarily warranted or commissioned under the Act of July 
24, 1941, appear to be in conflict. It is not clear whether the decision of July 
9, 1942, was intended as an affirmation of 24 Comp. Dec. 179, so as to consider 
the temporary appointments of enlisted men to warrant and commissioned 
grades under the Act of July 24, 1941, as tantamount to a discharge from the 
service as an enlisted man and entitled to payment of all pay and allowances due 
as enlisted men to the effective date of temporary appointments, including re- 
payment of savings deposits and accrued interest thereon as “final payment on 
discharge” within the meaning of the quoted words as contained in the savings 
deposit statute of February 9, 1889. It is possible that the rule prescribed in 
the decision of July 9, 1942, is intended to deny to enlisted men, during periods 
while they are temporarily serving in the grades of warrant or commissioned 
officers, the right to accrued interest on deposits made as enlisted men prior 
to such temporary appointments. 

In view of the foregoing, and since it does not appear to the within the intent 
of Section 2 of the Act of February 9, 1889, supra, to deny to enlisted men, 
while holding temporary appointments as warrant or commissioned officers and 
during which their permanent status as enlisted men may not be terminated 
under the plain terms of Section 7 (a) of the Act of July 24, 1941, interest on 
deposits made prior to the date they were appointed to such temporary warrant 
or commissioned grades, your decision is requested on the following questions: 

(a) Are enlisted men temporarily appointed to warrant or commissioned 
grades under the provisions of the Act of July 24, 1941 (55 Stat. 603), discharged 
from service as enlisted men within the meaning of the Act of February 9, 1889 
(25 Stat. 657), so as to entitle them to repayment of deposits and interest 
accrued thereon to the date of such temporary appointments? 

(b) If the answer to query (a) is in the negative, does the Assistant Comp- 
troller General’s decision of July 9, 1942, B--26040, deny to enlisted men, who 
have made savings deposits prior to their temporary appointment to warrant or 
commissioned grades, the right to interest accruing on such deposits during the 
period they are serving in such temporary warrant or commissioned grades? 


In the decision of July 9, 1942, 22 Comp. Gen. 11, there was con- 
sidered the request of the Secretary of the Navy for a decision on 
questions therein presented “with particular reference as to whether 
or not the appropriation ‘interest on deposits by men’ is considered 
legally available for payment of interest on deposits made by enlisted 
men holding temporary appointments as warrant or commissioned 
officers under the conditions herein stated.” The conclusion was 
reached that such temporary officers appointed under the act of July 
24, 1941, 55 Stat. 603, are not enlisted men within the meaning of the 
act of February 9, 1889, 25 Stat. 657, and that the payment of interest 
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on such deposits under the appropriation providing for “interest on 
deposits, of men” made subsequent to their temporary appointment 
as officers is not authorized. The conclusion followed that reached 
in the decision of September 22, 1917, 24 Comp. Dec. 179, based upon 
similar provisions contained in the act of May 22, 1917, 40 Stat. 84. 
You now suggest that while the two statutes are similar, the 1917 act 
“did not provide that the permanent, probationary, or acting appoint- 
ments of enlisted men temporarily appointed in accordance therewith 
should not be vacated by reason of such temporary appointments” 
whereas the 1941 act expressly so provides. The effect of the language 
quoted by you from section 7 (a) of the act of July 24, 1941, 55 Stat. 
604, and, also, the holding in decision B-24219, dated May 7, 1942, 
21 Comp. Gen. 991—cited in your letter—involving reenlistment al- 
lowance and travel allowance, were carefully considered in arriving 
at the conclusion in the decision of July 9, 1942, and such conclusion 
is not regarded as in conflict with the principles of the said decision of 
May 7, 1942, which turned primarily on the proviso in the same section, 
7 (a)— 

That except as otherwise provided herein no person who shall accept a com- 
mission or warrant under sections 2 and 3 of this Act, shall, while serving there- 
under, be entitled to pay or allowances except as provided by law for the position 
temporarily occupied. 

The broad purpose of the act of July 24, 1941, was to increase 
temporarily the officer personnel of the Navy by appointments or 
promotions as therein provided, one of the reservoirs for appoint- 
ments to temporary warrant and commissioned ranks being the per- 
manent enlisted forces. Following such an appointment, the tem- 
porary officer serves as an officer, not as an enlisted man; all the 
privileges and duties of the temporary warrant or commission are 
his; he receives the pay and allowances of an officer, wears the uni- 
form, and is required to obey and to be obeyed in accordance with his 
temporary office or rank. He is an officer in fact and though his 
“permanent, probationary, or acting appointment” is not vacated, it 
remains in a dormant status with the possibility of never being revived. 
On being appointed an officer, his duty to serve as an enlisted man and 
his pay as an enlisted man are terminated indefinitely; if not per- 
manently. Under such conditions he properly may be regarded as 
discharged from service as an enlisted man within the contemplation 
of the act of February 9, 1889, authorizing the repayment of deposits. 

Accordingly, your question (a) is answered in the affirmative and, 
being so answered, no answer to question (b) appears required. 
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(B-29657) 


ASSIGNMENT OF CONTRACT PAYMENTS—EFFECT OF ASSIGNEE’S 
DELAY IN GIVING CONTRACTOR’S SURETY NOTICE OF ASSIGN- 
MENT; RELEASE AND REASSIGNMENT 


The Assignment of Claims Act of 1940 does not specify any period of time within 
which written notice of an assignment of moneys due or to become due under 
a Government contract must be given to the contractor’s surety, and, there- 
fore, a delay of 5 months by the assignee in filing written notice of the 
assignment with the contractor’s surety does not, of itself, subordinate the 
rights of the assignee to those of the surety as to future payments where 
such delay has not operated to the prejudice of the surety. 

Even though a Government contractor’s assignee under the Assignment of Claims 
Act of 1940 delayed 5 months in giving the contractor’s surety the written 
notice required by the act, the circumstance that the financial difficulties 
of the contractor may have come to the attention of the surety prior to such 
notice, .or that the surety may have made advances to the contractor in 
ignorance of the assignment, would not affect the right of the assignee to 
continue to receive otherwise proper payments under the contract, in the 
absence of at least a showing that the surety would have taken a different 
course of action had it known of the assignment. 

A Government contractor’s right under the Assignment of Claims Act of 1940 to 
assign moneys due or to become due under its contract is not dependent upon 
the surety’s acceptance of or acquiescence in the assignment, and, therefore, 
the assignee’s right to receive otherwise proper payments under the contract 
is not affected by the fact that the contractor’s surety has indicated a lack 
of consent to—or has “refused to accept”—the assignment. 

Since the Assignment of Claims Act of 1940 specifically precludes the simul- 
taneous existence of more than one valid assignment of moneys due or to 
become due under a given Government contract unless expressly permitted 
by the contract, the subsequent execution of a second assignment, under a 
contract which does not expressly permit more than one assignment to be 
made, purporting to assign all moneys due or to become due, subject to a 
reservation of the amounts due under the original assignment, is null and 
void under the assignment-of-claims prohibition of section 3477, Revised 
Statutes. 

A contractor who, pursuant to the Assignment of Claims Act of 1940, has assigned 

all moneys due or to become due under a Government contract may be con- 

sidered as having reestablished his right to direct payment of the proceeds 
of the contract upon the filing, with those parties to whom the assignee was 
required by the act to give notice and a copy of the original assignment, of 

a written notice and true copy of a release and reassignment properly executed 

by the assignee. 


Comptroller General Warren to the Secretary of Agriculture, December 8, 1942: 


There has been considered your letter of October 15, 1942, in per- 
tinent part as follows: 


This is with reference to the legality of two assignments made by a contractor, 
J. Victor Martin, Miami, Florida, pursuant to the Assignment of Claims Act of 
1940, for the assignment of funds due him under two contracts, Nos. A-5-fsa—1239 
and A-5-fsa—1240, for the construction of two migratory labor camps at Redland 
and South Dade, Florida. 

The relevant facts appear to be as follows: On June 20, 1941, the Farm Secu- 
rity Administration of this Department awarded the Redland and South Dade 
contracts to Mr. Martin in the amounts of $264,634, and $269,400, respectively. 
Both contracts were signed on June 30, 1941, and the notices to proceed were 
issued to the contractor on August 1, 1941. On October 8, 1941, Mr. Martin 
executed an agreement assigning the proceeds of both contracts to the Coconut 
Grove Exchange Bank of Miami, Florida, and the estimated monthly payments 
were made thereafter to the Bank in accordance with this assignment. On 
April 23, 1942, Mr. Martin made another assignment of the unpaid balances due 
on both contracts to the New Amsterdam Casualty Company, the surety on his 
Performance and Payment Bonds, excepting from the operation of the second 
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assignment the sum of $6,500, alleged to be still due and owing to the Coconut 
Grove Exchange Bank. The surety company, on April 29, 1942, filed a claim 
with the Farm Security Administration, together with notice and instrument of 
assignment, for the balance due Mr. Martin, except the $6,500 above noted. In 
its claim, the surety company alleges that it was not notified of the assignment 
to the Bank until March 19, 1942, and that it “refused to accept the assignment,” 
due to its knowledge of the financial difficulties of Mr. Martin in connection with 
the completion of the work. It further contends that since the required notice 
of assignment was not filed with it until after it learned of Mr. Martin’s financial 
difficulties, its equity as surety on the bonds is superior to that of the Bank, and 
denies the validity of the assignment made to the bank. 

In view of the dispute existing between the contractor and his two assignees 
in connection with these assignments, the administrative officials of the Farm 
Security Administration stopped further payments on the contracts, pending 
determination of the validity of the assignments. This was done in order to 
insure that payments were properly made and to protect the rights of all parties 
involved. As of March 19, 1942, there was a balance of $24,334.79 due to the 
contractor in connection with the Redland contract, and as of March 23, 1942, 
there was a balance of $36,143.49 due him in connection with the South Dade 
contract. 

So far as pertinent here, the Assignment of Claims Act of 1940 (41 U. 8. C. 15), 
amending sections 3477 and 3737 of the Revised Statutes, provides as follows: 

“The provisions of the preceding paragraph shall not apply in any case in 
which the moneys due or to become due from the United States or from any 
agency or department thereof, under a contract providing for payments aggre- 
gating $1,000 or more, are assigned to a bank, trust company, or other financing 
institution, including any Federal lending agency: Provided, 

* a * = . + 7. 


“8. That unless otherwise expressly permitted by such contract any such 
assignment shall cover all amounts payable under such contract and not already 
paid, shall not be made to more than one party, and shall not be subject to further 
assignment, . . . [Italics supplied] 

* . * . * ” . 


“4. That in the event of any such assignment, the assignee thereof shall file 
written notice of the assignment together with a true copy of the instrument 
of assignment with— 

- * . . = . 

“(c) the surety or sureties upon the bond or bonds, if any, in connection 
with such contract.” 

It will be noted that the assignment permitted by the said act relates to cases 
where moneys due from the United States under a contract “. . . are assigned 
to a bank, trust company, or other financing institution, ...” In view of your 
holding in 21 Comp. Gen. 120, we are inclined to believe that the “financing activ- 
ities” of the New Amsterdam Casualty Company were only “incidental” to the 
carrying of its insurance business. Moreover, the Act requires that any assign- 
ment “shall cover all amounts payable under such contract . . .”, and it expressly 
prohibits the assignment “to more than one party ...” It would appear, there- 
fore, that, when the contractor made the assignment to the Bank, and the latter 
notified all parties concerned, the contractor was precluded from making another 
assignment. It will also be observed that the Bank failed to give notice of the 
assignment to the surety until approximately six months after it was made. The 
Act, of course, does not require that the “written notice” to the surety be given 
within any specified time. 

The matter is submitted for your decision as to (1) whether the Department 
should consider the assignment to the Bank as valid and subsisting and make 
payments of the unpaid balances to it, despite the Bank’s failure to give immedi- 
ate notice to the surety; or (2) whether the Department should disregard both 
assignments and make payments of the unpaid balances directly to the 
contractor. 


The first question for consideration here would appear to be the 
effect of the delay on the part of the Coconut Grove Exchange Bank, 
as assignee, in filing written notice of such assignments with the New 
Amsterdam Casualty Company, surety on the performance and pay- 
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ment bonds of the coftractor. It appears that notice was not given 
for approximately five months after the execution of the assign- 
ments. Apparently, it is the contention of the surety that this delay 
has subordinated the rights of the assignee to those of the surety as 
to future payments by the United States under the contracts involved. 

The Assignment of Claims Act of 1940, 54 Stat. 1029, does not—as 
you point out—specify any period of time within which the “written 
notice” to the surety must be given. This office previously has held 
with respect to the filing of a “written notice of the assignment to- 
gether with a true copy of instrument of assignment” that an assignee 
who does not comply—at least substantially—with such statutory 
requirement would appear to have no enforceable right against the 
Government under the assignment. 20 Comp. Gen. 424. However, 
such ruling had no reference to the time within which such substan- 
tial compliance must be accomplished. 

The reason for requiring the assignee to give notice to the surety 
of the assignment seems obvious. It was to enable the surety after 
having been informed of the assignment to take whatever steps it 
might deem necessary to protect its rights or to refrain from taking 
action which might jeopardize those rights. Considered in that 
light the effect ascribed by the surety to the delay on the part of the 
assignee in the instant case is much akin to the equitable doctrine 
of “laches.” See Maryland Casualty Company v. City of Cincinnati, 
291 F. 825, 832. It is well settled that such defense must be founded 
not upon delay, alone, but upon delay that has worked a disadvantage 
to the party in whose favor it is raised. O’Brien v. Wheelock, 184 
U. S. 450, 498; Wilkinson v. Livingston, 45 F. (2d) 465; Standard Oil 
Company of Colorado v. Standard Oil Company, 72 F. (2d) 524. 

The surety company wrote to the Farm Security Administration 
under date of April 29, 1942, in pertinent.part, as follows: 

* * * The assignments were not filed with our Company as the surety 
until March 19, 1942, and as we had been voluntarily advised as of the date of 
their receipt by Mr. Martin that he was in financial difficulty with respect to 
the completion of this contract and the payment of labor and material bills, 
we refused to accept the assignments and returned same to the Coconut Grove 
Exchange Bank, fully reserving unto our Company all of our rights, remedies, 
priorities, etc., in the premises. 

The mere fact that the financial difficulties of the contractor had 
come to the attention of the surety at the time of its being notified 
of the assignment would appear to have little, if any, bearing in the 
matter since it does not appear that knowledge thereof operated, of 
itself, to the prejudice of the surety. Even if it could be shown by 
the surety that advances had been made to the contractor in ignorance 
of the fact that the contractor had assigned his right to the proceeds 
of the contracts to the bank, such fact alone would be insufficient; at 
least the surety must further show that such action operated to its 
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injury and would not have been taken if it had known of the assign- 
ments. It is not to be expected that such a showing could be made 
in the instant case where it appears that the surety, with full knowl- 
edge of the assignment, currently is making advances to the contractor. 

It is stated that the surety company “refused to accept the assign- 
ment” upon receipt of notice thereof. However, the right of a con- 
tractor to assign moneys due or to become due under a contract with 
the Government is not conditioned by the terms of the Assignment of 
Claims Act upon the acceptance or even the acquiescence of the surety. 
The act provides only that there be filed with the surety “written 
notice of the assignment together with a true copy of the instrument 
of assignment.” Hence, it is immaterial, so far as concerns otherwise 
proper payments to the assignee, that the surety in a given case has 
indicated a lack of consent to—or has “refused to accept”—the 
assignment. 

The assignment by the contractor to the Coconut Grove Exchange 
Bank, a copy of which was enclosed with your letter, provides that— 

KNOW ALL MEN BY THESE PRESENTS: THAT J. VICTOR MARTIN, 
party of the first part, in consideration of the sum of Ten Dollars and other 
valuable considerations to him in hand paid by COCONUT GROVE EXCHANGE 
BANK, of the second part, at or before the ensealing and delivery of these pres- 
ents, the receipt whereof is hereby acknowledged, has granted, bargained, sold, 
assigned, transferred and set over, and by these presents does grant, sell, bargain, 
assign, transfer and set over unto the said party of the second part, the proceeds 
from that certain*contract as follows: 


Dated June 30, 1941, Project Name, Redland Migratory Labor Camp, located at 
Homestead, Florida, Project No. RR-FL-29, Contract No. A-5-FSA-1239. 


A similar assignment was made with respect to contract No. 
A-5-FSA-1240. Both assignments are dated October 8, 1941. 

The Agreement and Assignment, dated April 22, 1942, between the 
contractor and the surety provides, in part, as follows: 


WHERBAS, the First Party [the contractor] has requested the Second 
Party as his surety upon the contract bonds executed in connection with said 
contract, to make advancements, either for or on account of the payment of 
claims against the First Party arising out of said contract, and the Second 
Party as such surety has already made advancements to sub-contractors, mate- 
rialmen, and for labor, and the Second Party will in the future make additional 
advancements of like nature in order to complete the work required of the First 
Party under said contract, * * 


+ * * * * * * 


NOW, THEREFORE, it is agreed between the parties as follows: 

1. That the First Party will complete the contract hereinbefore recited 
according, to its terms, stipulations, provisions, and the plans and specifications 
thereof under the supervision and direction of the Second Party. The First 
Party will further devote his entire time and attention to the completion of said 
contract without compensation to himself. 

2. The Second Party will make such advancements as may be wecessary to 
enable the First Party to complete said contract as aforesaid. 

38. The. First Party, in consideration of the advancements heretofore made, 
and hereafter to be made by the Second Party for the payment of claims for labor, 
material and supplies, arising out of said contract, has granted, bargained, sold, 
assigned, transferred, and set over, and by these presents does grant, sell, bargain, 
assign, transfer and set over unto the Second Party, all of the proceeds now due 
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or hereafter payable to said First Party under said contract, which proceeds shall 
include all monies now remaining payable for work already performed under the 
contract, and monies that may hereafter become due and payable as estimates 
for work done, and all retained percentages, and final payment on said contract. 
And the First Party further authorizes and directs Farm Security Administra- 
tion, or any other persons, firms or corporations which are now or will hereafter 
become indebted to the First Party by reason of said contract, to pay such in- 
debtedness, whether now owing or to become owing in the future, directly to 
the Second Party. 

4. It is further agreed that all drafts, checks, vouchers, choses in action, 
evidences of indebtedness, or retained percentages, now or hereafter due and 
payable to the First Party under said contract, and all accounts receivable and 
monies received or to be received thereunder, by or for him, shall be made and 
delivered to the Second Party. 

5. It is expressly understood and agreed that this agreement shall not to any 
extent or in any manner whatsoever constitute or be deemed to constitute a 
waiver or relinquishment by the Second Party of any right or rights which said 
Second Party now has or may hereafter have as against said First Party for 
reimbursement for expenses incurred, or hereafter incurred, or for. any loss 
incurred or sustained by said Second Party by reason of its undertaking as surety 
in connection with any of said contracts or under any of said bonds; and it is 
further expressly understood and agreed that this agreement shall in no wise 
affect, modify or amend any indemnity agreements made or executed to the 
Second Party in connection with the aforesaid bonds, and that each and all of 
benefits, and privileges under such indemnity agreements, and under the agree- 
ments made and executed by the First Party in his application for the bonds 
executed by the Second Party as surety for the First Party, and all of them are 
expressly retained and reserved by said Second Party. 

6. It is understood between the parties that Coconut Grove Exchange Bank, 
a Florida banking corporation, of Coconut Grove, Florida, claims an interest in 
the proceeds payable to the First Party herein, and hereby assigned by the First 
Party to the Second Party. The amount claimed by said bank is Fifty-nine 
Hundred ($5900.00) Dollars, together with interest on said sum from an uncertain 
date, either in March, 1942, or later. It is further understood that the right of 
the said bank to priority in payment of said sum and the right of said bank to 
claim an interest in or ownership of the proceeds now due or hereafter payable 
under said contract has not been settled. It is therefore understood and agreed 
between the parties hereto that Farm Security Administration may retain the 
sum of Sixty-five Hundred ($6,500.00) Dollars from the proceeds due or to become 
due under said contract, until the said claim of Coconut Grove Exchange Bank 
for a priority interest in said proceeds to the extent hereinbefore stated, has 
been determined, either by agreement or by final decision of such Court or Courts 
(including Appellate Courts) as may ‘have jurisdiction of the subject matter, 
and both parties hereto hereby consent that said Farm Security Administration 
may retain said sum of Sixty-five Hundred ($6500.00) Dollars for the period 
herein stated, all balances over and above said sum to be paid by Farm Security 
Administration directly to the Second Party in accordance with the terms 
hereinbefore expressed. 


It is to be noted that this latter instrument covers only contract 
No. A-5-FSA-1239. 

There can be no question but that the terms of the Assignment of 
Claims Act—specifically that portion of the act quoted and under- 
lined in your letter—preclude the simultaneous existence of more than 
one valid assignment under a given contract unless expressly permitted 
by such contract. The assignments by the contractor to the bank 
covered all amounts payable under the contracts here involved and 
the contracts do not expressly permit more than one assignment to be 
made. Proper notices and copies of such assignments were filed— 
if not promptly, at least prior to the date of the assignment by the con- 
tractor to the surety. Since the bank as assignee under the first as- 
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signment would appear to have complied with the Assignment of 
Claims Act in all material respects; and since such assignment—under 
the terms of the act—constitutes “a valid assignment for all purposes,” 
it necessarily follows that the subsequent assignment to the surety is 
null and void under section 3477, Revised Statutes, 31 U. S. C. A. 203. 

Furthermore, aside from the Assignment of Claims Act, since the 
contractor transferred a/J his rights in ald amounts payable under the 
two contracts to the bank under the first assignment, he had nothing 
left to convey under the later assignment to the surety. See Judson 
v. Corcoran, 17 How. 612, 614; Salem Company v. Manufacturers’ 
Company, 264 U. S. 182, 197. 

Accordingly, it is unnecessary, for present purposes, to decide 
whether the New Amsterdam Casualty Company may be considered a 
“financing institution” within the meaning of the Assignment of Claims 
Act. However, it has been held that such term does not comprehend an 
individual or concern which lends money only in connection with its 
principal business functions as an insurance agency (21 Comp. Gen. 
120) or as selling agent for packing companies (22 Comp. Gen. 44). 
And in 20 Comp. Gen. 415, 417, it was stated— 


* * 


* While the intent of the Congress in using the term “financing institu- 
tion” is not entirely clear, one of the purposes of the Assignment of Claims Act 
of 1940, was to “assist in the national-defense program” by making it possible for 


persons to obtain financial assistance in the performance of Government con- 
tracts. Hence, in determining whether a particular assignment may be recog- 
nized under the said act the pyrpose for which the assignment is made would 
appear to be entitled to more consideration than the character or designation 
of the concern to which the assignment is given. * * * 

It is not the province of this office nor of the disbursing officer to look 
behind a valid assignment made pursuant to the Assignment of Claims 
Act for information relative to the amount of the loan indebtedness 
of a contractor-assignor to an assignee. However, in the instant case, 
this office is in receipt of a claim by the Coconut Grove Exchange Bank 
as assignee under contract No. A-5-FSA-—1239 in the amount of $5,900, 
plus interest at the rate of eight percent from April 19, 1942. Para- 
graph 6 of the Agreement and Assignment between the contractor and 
the surety, quoted in part above, also states that the contractor’s 
indebtedness to the bank is in that amount. 

It may well be that the bank will release and reassign to the con- 
tractor its right to future payments under the contracts in question 
when its loan to the contractor shall have been paid in full or subject 
to a reservation of the amount still due the bank. Apparently, the 
contractor has not been declared in default by the Government nor 
does it appear that his right to complete the work under the contracts 
has been terminated. If not, the contractor may be considered as hav- 
ing re-established his right to direct payment of the proceeds of these 
contracts upon filing a written notice and true copy of such release and 
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reassignment with those parties to whom the assignee bank was re- 
quired by the Assignment of Claims Act to give notice and a true copy 
of the original assignment. In the event that no release or reassign- 
ment is executed by the bank and the contractor continues the work 
called for by the contracts in question, no reason is apparent from the 
facts now before this office why payments due or to become due under 
the contracts should not be made to the-Coconut Grove Exchange Bank 
as assignee. 

There has been forwarded to this office for direct settlement by 
letter dated June 22, 1942, vouchers Nos. 5-31197 and 5-32701 in the 
respective amounts of $6,646.45 and $12,815.60 drawn in favor of the 
Coconut Grove Exchange Bank representing the ninth partial pay- 
ment due under the contracts in question. In reply to a letter from 
this office requesting such information, the Bureau of Internal Rev- 
enue reports outstanding employment taxes aggregating $7,126 
against the contractor, J. Victor Martin. Since the vouchers now 
before this office for settlement are sufficient in amount to liquidate 
the indebtedness of Mr. Martin to the United States, offset action will 
be taken accordingly. However, as to the balance due under the 
vouchers no action will be taken for a reasonable time pending receipt 
of a release and reassignment by the bank to the contractor, at which 
time this office will give consideration to allowing the claims either 


in favor of the bank, or the contractor, as may be provided in the 
release and reassignment. In the absence of receipt of such a release 
and reassignment within 30 days from the date hereof settlement of 
any amount otherwise due on the vouchers will be stated in favor of 
the assignee bank. 

The papers enclosed with your letter are returned herewith as re- 
quested. 


(B-30359) 


COMPENSATION—SUBPROFESSIONAL AND CUSTODIAL, ETC. EMPLOY- 
EES—EFFECTIVE DATE OF STATUTORY SALARY RATE ADJUST- 
MENTS 


The effect of the provisions in the act of August 1, 1942, eliminating the lower 
salary rates and adding higher rates at the top of the ranges of certain 
grades in the subprofessional and the crafts, protective, and custodial serv- 
ices, is to require an adjustment, effective August 1, 1942, in any salary rate 
eliminated by the act so as to pay the employee the new minimum salary rate 
of the same grade occupied by him on August 1, 1942, based on the then 
existing allocation of the position. 

Where, by reason of the act of August 1, 1942, changing the description of the 
duties of positions to be allocated in certain grades of the crafts, protec- 
tive, and custodial service, the reallocation of a position to another grade is 
required, the effective date of the salary change resulting from such reallo- 
cation is for determination in accordance with the usual rules respecting the 
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effective date of reallocations of positions, and may not be made retroac-- 
tively effective to August 1, 1942—the effective date of the act. 

Upon reallocation of a position in the departmental service, involving action by 
both the administrative office and the Civil Service Commission, the result- 
ing change in salary is effective at the beginning of the pay period current 
when notice of the reallocation is received in the administrative office, but 
in the field service, involving action by the administrative office only, the 
change in salary is effective on the date of approval by the proper adminis- 
trative officer, or at such later date as might be administratively fixed. 


Comptroller General Warren to the Secretary of the Interior, December 8, 1942: 
I have your letter of November 12, 1942, as follows: 


Public Law 694, 77th Congress, approved August 1, 1942, further amends the 
Classification Act of 1923 by changing the salary rates and definitions of certain 
grades. Pursuant to this Act, adjustments have been made, effective August 1. 
There have been some employees in the field whose separations were in process 
on August 1 or soon thereafter, and the question arises whether in such cases ad- 
justments now should be made, and if so, whether they should date back to 
August 1. Your decision on this matter will be appreciated. 


Sections 2 (a) and 8 of the act of August 1, 1942, 56 Stat. 735, Public 
Law 694, provide in pertinent part, respectively, as follows: 


Sec. 2 (a) Until such time as the provisions of title II of the Act of Novem- 
ber 26, 1940 (Public, Numbered 880, Seventy-sixth Congress), become effective, 
the heads of the several executive departments and independent establishments 
having field positions in the grades affected by this Act, the compensation of 
which is required to be fixed in accordance with section 13 of the ‘Classification 
Act of 1923, as amended, are authorized and directed to adjust such compensa- 
tion to conform to the rates established for such grades under this Act. 


* * * * * * * 


Sec. 3. In adjusting initially the rates of pay of employees affected by the 
provisions of this Act, the rules prescribed by section 6 of the Classification Act 
of 1923, as amended, shall govern: Provided, That existing allocations of positions 
previously made by the Civil Service Commission in the custodial service shall 
be used for initial pay-adjustment purposes under this Act and shall remain in 
effect until changed by the Civil Service Commission under provisions of this 
Ack: 4%" 9; 


Rules 2 and 3 of section 6 of the Classification Act of 1923, approved 
March 4, 1923, 42 Stat. 1490, provide: 

2. If the employee is receiving compensation less than the minimum rate of 
the grade or class thereof in which his duties fall, the compensation shall be 
increased to that minimum rate. 

3. If the employee is receiving compensation within the range of salary pre- 
scribed for the appropriate grade at one of the rates fixed therein, no change 
shall be made in the existing compensation. 

The salary ranges of grades 1 and 2 in the subprofessional service 
and grades 1 to 8 inclusive in the former custodial service—nowW the 
crafts, protective, and custodial service—were changed by the act 
of August 1, 1942, the minimum rates of the new ranges being fixed 
at from one to three steps higher than they were fixed by the Classi- 
fication Act, as previously amended. Also, the description of the 
duties of positions to be allocated in certain of the grades were 
changed. 

The effect of the provisions of the statute eliminating the lower 
salary rates and adding higher salary rates at the top of the ranges of 
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- certain grades is to require adjustment effective August 1, 1942—no 
other effective date having been fixed—in any salary rate which had 
been eliminated by the statute either of an employee in the depart- 
mental service (section 1 of the act) or in the field service (section 2, 
supra) so as to pay the employee the new minimum salary rate of the 
same grade occupied by the employee on August 1, 1942, based on the 
then existing allocation of the position by the Civil Service Com- 
mission in the departmental service and by the administrative office in 
the field service. That is to say, any increase in compensation neces- 
sary to pay any involved employee the minimum salary rate of the new 
range of the grade in which his position was then allocated was (of 
necessity) effective August 1, 1942; and if the compensation of any such 
employee has not heretofore been adjusted it now may be adjusted 
retroactively effective to that date—there being no other legal rate 
on and after that date less than the new minimum salary rate of 
such grades. 

However, in any case involving a reallocation of a position to 
another grade required by reason of a change in the description of 
the duties of positions to be allocated in the various grades appearing 
in the act of August 1, 1942, the adjustments may not be made retro- 
actively effective to August 1, 1942, but there would be for application 
the usual rules for determining the effective date of the reallocation 
of a position. In the departmental service, involving action both by 
the administrative office and by the Civil Service Commission, the 
change in salary upon reallocation of the position is effective at the 
beginning of the pay period current when notice of the reallocation 
is received in the administrative office. 4 Comp. Gen. 280, 721; 
6 id, 202, 355, 530; 11 zd. 395. In the field service, involving action 
by the administrative office only, the increase in compensation is to 
be regarded as an administrative promotion and, as such, would be 
effective on the date of approval by the proper administrative officer, 
or at such later date as might be administratively fixed. 6 Comp. Gen. 
758; 10 dd. 514; 11 id. 115. 


(B-28634) 


RENTAL ALLOWANCE—OFFICER’S DEPENDENT FURNISHED GOVERN- 
MENT SHELTER AS AN EMPLOYEE OF AN AIR RAID DEFENSE UNIT 


Where a Navy officer’s wife is a civilian employee of the Government employed in 
the Women’s Air Raid Defense Unit, Fort Shafter, Territory of Hawaii, and 
is furnished, under an arrangement for the purpose of eliminating the 
necessity for employees returning to their homes after blackout hours when 
working night shifts, without charge, Government shelter consisting of a 
room shared with another employee, the officer is not entitled to rental 
allowance as for a dependent wife unless it be shown that the shelter 
furnished the wife was only for part time use, that quarters are maintained 
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elsewhere for her occupancy, at the expense of herself or the officer, and 
that the officer is not assigned adequate quarters for dependents at his 
permanent station. 


Assistant Comptroller General Elliott to the Secretary of the Navy, December 
10, 1942: 


There has been received your letter of September 2, 1942, with 
accompanying correspondence, requesting decision on the question 
presented by the disbursing officer, United States Submarine Base, 
Pearl Harbor, T. H., as to the right of Lieutenant (jg) F. T. Cooper, 
U. S. Navy, to rental allowance as an officer with dependents (wife). 
The attached correspondence includes a letter from Officer in Charge, 
Women’s Air Raid Defense Unit, Fort Shafter, T. H., dated July 11, 
1942, as follows: 


SUBJECT: Rental Allowance. 

1. Lt. F. T. Cooper of the Submarine Base has asked this organization, the 
Women’s Air Raid Defense Unit, for a statement regarding the shelter furnished 
by the Army to his wife, Mrs. Kathryn Cooper, employed at present by the 
Women’s Air Raid Defense Unit. 

2. Mrs. Cooper has been assigned shelter in a block of houses set aside for 
the W. A.R. D. The organization is quartered three to an apartment, and Mrs. 
Cooper shares a room with another of our employees. 

38. The purpose of these shelters is to eliminate the necessity of our employees 
returning to their homes after blackout hours when they are working night 
shifts. 

4. No deduction of pay is made for the use of these shelters. 

5. Rations are not furnished to any members of this organization. HEmployees 
ay) at a Boarder’s mess at the Officers’ Mess, Fort Shafter, for which they pay 
a flat rate. 

6. No agreement Mrs. Cooper has signed with the Navy Department relates 
in any way to quarters or rations. 

7. The shelters furnished to our employees are not considered by the Army 
as “adequate quarters.” 


Section 6-of the Pay Readjustment Act of June 16, 1942, 56 Stat. 

361, 362, insofar as concerns the question here presented, is not ma- 
terially different from section 6 of the act of June 10, 1922, 42 Stat. 
628, as amended by section 2 of the act of May 31, 1924, 43: Stat. 250, 
which provides that, except as otherwise provided in the fourth 
paragraph of that section, each commissioned officer below the grade 
of brigadier general or its equivalent in any of the services mentioned 
in the title of the act, while either on active duty or entitled to active 
duty pay, shall be entitled at all times to a money allowance for 
rental of quarters. The fourth and fifth paragraphs of the amend- 
ment are as follows: 
- No rental allowances shall accrue to an officer, having no dependents, while 
he is on field or sea duty, nor while an officer with or without dependents is 
assigned as quarters at his permanent station the number of rooms provided 
by law for an officer of his rank or a less number of rooms in any particular 
case wherein, in the judgment of competent superior authority of the service 
concerned, a less number of rooms would be adequate for the occupancy of the 
officer and his dependents. 

Regulations in execution of the provisions of this section in peace and in 
war shall be made by the President and shall, whenever practicable in his 


ei be uniform for all of the services concerned, including adjunct forces 
ereof. 
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The Executive Order No. 4063 of August 13, 1924, issued pursuant 
to paragraph 5 of the law quoted, provides: 

II. Assignment of quarters.—(a) The assignment of quarters to an officer 
shall consist of the designation in accordance with regulations of the Depart- 
ment concerned of quarters controlled by the Government for occupancy without 
charge by the officer and his dependents, if any. 

(b) Every officer permanently stationed at a post, yard or station where 
public quarters are available, will be assigned thereat as quarters the number 
of rooms prescribed by law for an officer of his rank, or a less number of rooms 
determined by competent superior authority, in accordance with regulations 
of the Department concerned, to be adequate in the particular case for the 
occupancy of the officer and his dependents, if any; which regulations shall 
provide among other things that quarters voluntarily occupied by an officer 
with his dependents shall be conclusively presumed to be adequate and shall 
be assigned accordingly: * * 

The United States Court of Claims held in Jones v. United States, 
60 C. Cls. 552, a case involving rental allowance, that the provisions 
contained in section 6 of the act of June 10, 1922, as amended, in no 
way revolutionized the subject of commutation of quarters and in no 
way reverses the fundamental principle originally provided for in 
Army regulations and subsequently adopted by the Congress, and 
that the theory of commutation is compensation for reimbursement 
for something paid out and that where an officer has paid out nothing 
for suitable quarters for himself or his dependents, he cannot be en- 
titled to reimbursement for or on account of a matter in which he 
has incurred no expense. See Odell v. United States, 38 C. Cls. 194, 
and Jrwin v. United States, 38 C. Cls. 87, cited with approval in the 
case of James F. Byrne v. United States, 87 C. Cls. 241, where the 
court, in denying the officer’s claim, said: 

* * * The dependents of the plaintiff residing continuously during the entire 
period of this claim with Admiral Standley, who occupied public quarters 
which were a part of the Naval establishment of the United States. Com- 
mutation is for the purpose of compensating an officer for expenses incurred 
in providing private quarters for himself and his dependents when the Govern- 
ment fails to provide public quarters. On this theory only can recovery be 


made and, as it appears in this case that the officer has not been put to any 
expense, no right to reimbursement has been established. 


In the case of Glennon v. United States, 66 C. Cls. 723, it was held 
that where a wife of an officer visited her father as a guest for a 
short period of time while her husband was at sea and the father 
occupied Government quarters assigned to him as a residence—the 
permanent station of the two officers being at different places—the 
visits of the daughter to the father did not prevent recovery of 
rental allowance by the officer. 

In his second endorsement of August 27, 1942, the Chief of the 
Bureau of Supplies and Accounts cites decisions of this office in- 
volving situations where the dependents of an officer are ocupying 
public quarters without charge for rental of the quarters and states: 

1. The situation presented in the basic letter has not, heretofore, been 


considered by the Comptroller General with respect to an officer’s right to 
rental allowance. However, the Comptroller General has consistently held 
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that an officer is not entitled to rental allowance for any period during which 
his dependents occupy public quarters and such ruling has been extended to 
apply to those officers whose dependents occupy public quarters under the jur- 
isdiction of the War Department at Camp John Hay Recuperation Center, 
Baguio, P. I., and temporary construction quarters at naval activities under 
construction, the cost of which is borne by the Government and title thereto 
rests with the United States. 


In decision of January 6, 1942, A~-68837, there was considered the 
question of the right of an officer of the United States Army to 
rental allowance as with dependents (wife), his wife being a civilian 
employee employed as a dietician at Post Hospital, Fort Leaven- 
worth, Kansas, and furnished quarters thereat, for which a fixed 
sum was not deducted each month. It was held in said decision that 
for the purpose of the statute under which the claim of the officer 
was made his dependent was in fact furnished public quarters and 
payment of rental allowance for a dependent not furnished public 
quarters was not authorized. See, also, 4 Comp. Gen: 1043. 

It appears that Mrs. Kathryn Cooper is identical with Kathleen 
B. Cooper, a civilian employee of the United States Army, Signal 
Corps, whose rate of pay as shown by the records on file in this 
office is $1,440 per annum with no deduction therefrom for quarters 
furnished her. The statements of the officer in charge, Women’s 
Air Raid Defense Group, are not entirely clear. The statement that 
“The purpose of these shelters is to eliminate the necessity of our 
employees returning to their homes after blackout hours when they 
are working night shifts” suggests that the employees may have 
other quarters and are only furnished shelter by the Government for 
part time use when the performance of their duties requires such 
shelter. On an adequate showing by competent authority that the 
shelter furnished the wife of Lieutenant Cooper is only for part time 
use and that quarters are maintained elsewhere for her occupancy, 
and that the officer is not assigned adequate quarters for dependents 
at his permanent station, payment to him of rental allowance as with 
dependents (wife) would appear to be proper. However, if the wife 
of the officer is actually residing in an apartment of one of the houses 
set aside for the use of the W. A. R. D., and no other quarters are 
provided for her at the expense of herself or the officer, the officer’s 
dependent was in fact furnished public quarters and he is not entitled 
to rental allowance on her behalf. 


(B-30403) 


NAVY DEPARTMENT PURCHASES OF TRANSPORTATION TOKENS OR 
TICKETS IN BULK—PURCHASE PROCEDURE 


Purchase vouchers—rather than transportation requests—should be used by 
the Navy Department for the purchase, under the authority of the act of 
April 27, 1904, of transportation tokens or tickets in bulk which are to be 


540712"—43-——_36 
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later distributed to persons whose transportation is not a current need at 
the time the tickets are purchased and who cannot be identified on a 
transportation request. 


Comptroller General Warren to the Secretary of the Navy, December 10, 1942: 
I have your letter of October 20, 1942, as follows: 


There is enclosed herewith a letter from the Officer-in-Charge, U. S. Navy 
Recruiting Station, Buffalo, N. Y., dated September 17, 1942, with accompanying 
endorsements, relative to the proposed purchase of bus tickets in bulk on 
transportation requests. 

It will be observed from the enclosure that the tickets so purchased are 
to be used for the transportation of accepted applicants for enlistment from 
Navy recruiting substations to the main Navy recruiting station and for the 
return of rejected applicants for enlistment to their homes. 

Your decision is requested as to whether current naval appropriations are 
available for the purchase of bus tickets in bulk on transportation requests, 
as proposed in the enclosure. 


The letter dated September 17, 1942, referred to in your submis- 
sion, is as follows: 


1. With a view to decreasing unnecessary clerical work at recruiting sub- 
stations, authority is requested to purchase bus tickets in bulk for use in 
transportation of accepted applicants from substations to main station and 
for the transportation of rejected applicants to their homes. Because of rail- 
road schedules peculiar to the Buffalo Recruiting District practically all trans- 
portation between Buffalo and its substations is issued via bus. The Navy 
Recruiting Substation, Elmira is the only exception. 

2. It is now necessary to issue transportation requests, Form NNav 91, 
and to list all travel issued on government transportation requests on semi- 
monthly Form S&A 30. Because of difficulty in grouping drafts of accepted 
applicants at the substations, a majority of the transportation requests are 
issued individually. Suburban travel to substation cities does not permit the 
formation of drafts for whom one transportation request could be issued. In 
addition, imminence of induction of certain men into the Army necessitates 
issue of individual transportation at various times of the day to permit their 
enlistment before the Army deadline. 

8. Undoubtedly, elimination of the preparation of government transporta- 
titon requests and Form NNavy 91, together with a form S&A 30 markedly 
decreased in volume, would simplify accounting and clerical work both at 
the stations in the field and in the Bureau. 

4. It is proposed that accounting of bus tickets could be made by obtaining 
the receipt of the traveler for the number of the ticket issued in a perma- 
nent ledger, and that the total issues and the cost could be included in the 
Monthly Report of the Value of Transportation and Traveling expenses not 
included on the Schedule of Transportation Requests (Form S&A 30). 

5. If the Bureau authorizes the purchase of bus tickets as requested herein, 
it will be necessary that reference (a) be amended by the addition of approxi- 
mately $13,500 for the cost of such tickets for the remainder of the present 
fiscal year. 


The foregoing letter of September 17, 1942, was forwarded through 
your office by three endorsements, which, while recommending favor- 
able action upon the request for authority to purchase bus tickets in 
bulk, suggest that it would be more desirable to make use of transpor- 
tation requests for such purchases rather than a purchase voucher. 

The act of April 27, 1904, 33 Stat. 403 (34 U. S. C. 891), provides: 

The Secretary of the Navy is authorized to continue to purchase such 
mileage bodks, commutation tickets, and other similar transportation tickets 
as may in his discretion seem necessary, and to furnish same to officers and 


others ordered to perform travel on official business; and payment for such 
transportation tickets upon their receipt, in accordance with conimercial usage, 
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or prior to the actual performance of the travel involved, shall not be regarded 
as an advance of public money within the meaning of section 529 of Title 31. 


This special statutory provision makes the Navy Department ap- 
propriations otherwise available for transportation of persons avail- 
able, also, for the purchase of tokens or tickets in bulk, leaving for 
determination only the question of whether such bulk purchases may 
be made on transportation requests or must be made by purchase 
vouchers. Transportation requests are in common use when furnish- 
ing transportation to groups, which may be identified thereon by the 
name of the person in charge of the group. However, in a letter 
of December 19, 1940, A-89210, to the Chairman, United States 
Employees Compensation Commission, it was stated: 


The form of transportation request currently in use was prescribed by 
General Regulations No. 46, dated October 10 [16], 1925, for use as an order 
on common carriers to furnish authorized passenger transportation service, 
but such use did not contemplate or embrace the procurement in bulk of 
tokens or tickets from streetcar or other local transportation companies, such 
as is reflected in connection with the transportation requests referred to 
above. As stated in paragraph 20 of the Standardized Government Travel Reg- 
ulations, as amended, “Transportation requests * * * should not be issued 
to companies other than transportation lines commonly recognized as such.” 
(See also paragraph 17 of the same regulations for definition of a transporta- 
tion request.) : 

Accordingly, if it is found administratively desirable to procure supplies 
of streetcar tickets or tokens for issuance to employees as the needs of the 
service justify, such procurement should be made through the use of a Public 
Voucher for Purchases and Services Other Than Personal, Standard Form 
1084—Revised, and the items so purchased should be controlled in the manner 
ee by General Regulations No. 53, issued July 1, 1926 (6 Comp. Gen. 
879). 


Your submission does not appear to present a different matter 
than was involved in that letter, and, accordingly, answering your 
question specifically, I have to advise that transportation requests 
should not be used for the purchase of bus tickets in bulk to be later 
distributed to persons whose transportation was not a current need 
at the time the tickets were purchased and who could not be identi- 
fied on the transportation request. 


(B-30700) 
LEAVES OF ABSENCE—SEPARATION FROM SERVICE; TRANSFERS 


Under the sick leave act of March 14, 1936, and regulations promulgated pur- 
suant thereto, sick leave accrues to an employee while he is in a sick- 
leave-with-pay status. 21 Comp. Gen. 596, amplified. 

Under the annual and sick leave acts of March 14, 1936, and regulations pro- 
mulgated pursuant thereto, an employee who is to be separated or fur- 
loughed without pay from the service primarily because of incapacity for 
duty by reason of pregnancy and confinement is entitled to be granted all 
of her accrued annual and sick leavé (including leave on leave) prior 
to the separation or furlough, provided, as required by the regulations, 
application is made for such leave and the sick leave application is accom- 
panied by the certificate of a practicing physician. 19 Comp. Gen. 716, 
distinguished. 
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Where an employee transfers from a full time permanent position to a posi- 
tion the compensation of which is paid on a “when actually employed” 
basis, the annual leave which the employee had to his credit at the time 
of the transfer is or is not transferable depending upon whether the 
tenure of employment in the latter position constitutes the employee an “in- 
definite” employee as defined in the Annual Leave Regulations and in the 
decisions of this office—in which case the leave is transferable—or whether 
he is a part time or intermittent employee as defined in decisions of this 
office—in which case the leave is not transferable. 


Comptroller General Warren to the Chairman, Board of Investigation and 
Research, December 14, 1942: 


I have your letter of November 25, 1942, as follows: 


In connection with the work of the Board, certain questions have arisen con- 
cerning sick and annual leaves of employees on which we desire to obtain an 
official ruling from your office. 

The pertinent factual situations are as follows: 

A. A certain employee of the Board contemplated a leave of absence for 
pregnancy and confinement purposes. On or before September 8, 1942 she re- 
quested that she be granted a leave-without-pay status upon expiration of her 
accumulated and current accrued sick and annual leave, but this request was 
denied, in view of the fact that her immediate superior did not anticipate a 
need for her services in the future. 

On September 8, 1942, at 8:45 a. m., the said employee entered upon a sick 
leave-with-pay status and so continued until October 2, 1942, at 5:15 p. m., when 
all of her accumulated and current accrued sick leave, including sick leave 
accrued while on a sick leave-with-pay status, had expired. 

On October 3, 1942, at 8:45 a. m., the said employee entered upon an annual 
leave-with-pay status and continued in such status until the expiration of all of 
ay accumulated and current accrued annual leave on October 21, 1942, at 
zs p. m. 

The said employee filed a doctor’s certificate in usual form, dated October 
14, 1942, with the Administrative Officer of the Board, stating she was under 
the doctor’s professional care for pregnancy from August 10, 1942 to the date 
of the certificate. It is to be noted that she performed her official duties for 
the period from August 10, 1942 to*September 8, 1942. 

The employee tendered a written resignation to the Board to become effective 
at 1:30 p. m., October 21, 1942, upon the expiration of her annual leave, stating 
that she was “resigning for confinement purposes.” 

Subsequently, a member of the Board’s staff was advised by a representative 
of the General Accounting Office that an employee who is being voluntarily 
separated from the service, without prejudice, is not entitled as of right to sick 
leave-with-pay after the date of actually stopping work, and that sick leave does 
not accrue to an employee while in a sick leave-with-pay status. 

On the basis of the above information, we respectfully request your opinion 
on the following questions: ; 

1. Does sick leave accrue to an employee while on a sick leave-with-pay status? 

2. Is an employee who understands that her services are no longer to be re 
quired by an agency entitled, upon ceasing work to remain on a leave-with-pay 
status during the combined period of her accumulated and current accrued sick 
leave and her accumulated and current accrued annual leave, if throughout that 
time oe is actually incapacitated by reason of pregnancy for performance of her 
duties “ 

B. On September 16, 1942, a certain employee entered upon duty as a Prin- 
cipal Economist, P-6, $5600 per annum, with the Board of Investigation and 
Research—Transportation, by transfer from the Bureau of Agricultural Eco- 
nomics, Department of Agriculture. 

He continued on duty in such position until September 28, at which time he 
entered on an annual leave-with-pay status for three days to 5:15 p. m., Sep- 
tember 80. On October 1, 1942, the employee’s status was changed to a “when 
actually employed” basis, and on this basis he continued to perform duties as a 
Principal Economist. 

The employee’s annual leave had accrued while in the employ of this Roard 
in the amount of one day and forty minutes. An employee in the Administra- 
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tive Office of the Board called the Bureau of Agricultural Economics on several 
occasions to ascertain the exact amount of annual leave to which the employee 
was entitled at the time of his transfer to the Board, but it was impossible to 
determine the exact amount prior to the date on which he entered on duty in 
a “when actually employed” status. In order not to permit the employee to take 
annual leave in excess of the amount to which he was entitled, he was limited 
to three days in a leave-with-pay status. 

On November 6, 1942, the Bureau of Agricultural Economics advised the 
Administrative Office of the Board that at the time of his transfer the employee 
was entitled to annual leave in the amount of four days, one hour and forty- 
nine minutes. Therefore, when the employee entered on duty in a “when actually 
employed” status, on October 1, he still was entitled to leave in the amount of 
two days, two hours and twenty-nine minutes, which had accrued prior to 
that date. 

We are cognizant of the fact that the Annual Leave Regulations issued by Ex- 
ecutive Order 8384, March 29, 1940, shall not apply to part-time or intermittent 
employees, aS provided in Section 19 (f) (2) of said Regulations, but since 
through no fault of the employee the amount of his accrued leave was not de- 
termined before he entered upon a “when actually employed” status, we respect- 
fully request to be advised whether we can now lawfully permit the employee 
to take the remaining two days, two hours and twenty-nine minutes of current 
annual leave, this being the balance of annual leave accrued in his favor while 
he was an employee of the Department of Agriculture and a full-time employee 
of this Board and which he has not taken up to this time. 


Sections 1 and 7 of the Sick Leave Act of March 14, 1936, 49 Stat. 
1162, provide as follows: 


That after January 1, 1936, except as provided in section 4 hereof, all 
civilian officers and employees of the United States wherever stationed and 
of the government of the District of Columbia, other than teachers and librar- 
ians of the public schools of the District of Columbia and officers and members 
but not the civilian personnel of the police and fire departments of the District 
of Columbia and other than officers and employees of the Panama Canal and 
Panama Railroad on the Isthmus of Panama, shall be entitled to sick leave 
with pay regardless of their tenure, as described herein. [Italics supplied. ] 

Sec. 7. The leave of absence herein provided for shall be administered under 
such regulations as the President may prescribe, so as to obtain, so far as 
practicable, uniformity in the application of this Act. 


The uniform sick leave regulations prescribed by the President 
(Executive Order No. 8385, dated March 29, 1940) provide in pertinent 
part as follows: 


Sec. 2. Sick leave with pay shall be granted to employees when they are 
incapacitated for the performance of their duties by sickness, injury, or 
pregnancy and Caan, > = 

a * 7 = a . 


Sec. 10. Sick sane shall accrue to an employee while in a leave-with-pay 
status. * $s 
ms ” * e « ” s 
Sec. 15. In case of a period of absence in excess of 8 work days a certificate 
of a registered practicing physician or other practitioner supporting the applica- 
tion for sick leave shall be filed not later than fifteen days after return to 
duty. > * * 


Under the quoted provision of section 2 of the sick leave regula- 
tions the employee referred to in part A of your letter was entitled 
to sick leave during a period of pregnancy—to the extent authorized 
under the law and regulations—upon the filing of a proper certificate 
of a practicing physician, as required by section 15 of the regulations; 
and under the plain terms of the first sentence of section 10 of the 
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regulations she was entitled to credit for sick leave earned during the 
period she was on accrued sick leave with pay. The rule as to sick 
leave is the same in this respect as the rule applicable to annual leave 
under the first sentence of section 10 of the annual leave regulations 
which is applicable during termination leave. See decision of De- 
cember 19, 1941, 21 Comp. Gen. 596, holding as follows (quoting from 
the syllabus) : 


Under the act of March 14, 1936, and the Annual Leave Regulations pro- 
mulgated pursuant thereto, annual leave is earned for all periods an employee 
is in a pay status regardless of whether he be on actual duty or on leave with 
pay, including a period of accumulated and current accrued leave granted upon 
voluntary or involuntary separation from the service. 


Compare 17 Comp. Gen. 924, 925; 18 id. 136; 22 id. 42. 
Accordingly, question A-1 is answered in the affirmative. 
Referring to question A-2, it is understood from your letter that 

the reason for the separation of the employee from the service was 

her incapacity for duty because of pregnancy and confinement. In 
decision of February 9, 1940, 19 Comp. Gen. 716, it was held (quoting 
from the syllabus) : 

Where, due to lack of appropriations or work, the date of furlough without 
pay of an employee has once been fixed administratively so as to permit the 
employee to take his accrued unused annual leave as contemplated by sections 
8 and 9 of the uniform annual leave regulations, and the employee has had 
notice thereof, there is no requirement of law that the pay status of the 
employee be extended for the purpose of granting any other form of leave of 
absence with pay, whether for sickness, or military duty, or for the purpose 
of performing witness or jury duty for the Government, whether the applica- 
tion for such extension is received in the administrative office prior or subse- 
quent to the termination date properly fixed administratively. 

See, also, 17 Comp. Gen. 174. The rule in a case where the employee 

is separated is the same as where he is furloughed without pay from 

the service. However, that rule would not apply to a case such as 
here presented where the reason for the separation is primarily the 
incapacity of the employee by reason of pregnancy and confinement, 
rather than lack of work or appropriation. It is believed the law 
and regulations clearly contemplate that an employee who becomes 
incapacitated for duty because of pregnancy and confinement is en- 
titled to all her accrued annual and sick leave (including leave on 
leave) prior to her separation or furlough without pay from the 
service. The very nature of the incapacity which requires absence 
from duty and the express provision in the regulations for granting 
sick leave for such absence requires that conclusion. The employee 
here involved having made application for her annual and sick leave, 
and having supported her sick leave application with the certificate of 

a practicing physician as required by the regulations, question A-2 

is answered in the affirmative. 
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There will now be considered the situation presented under B in 
your letter. The annual leave regulations (Executive Order No. 
8384 dated March 29, 1940) provide in pertinent part: 


Sec. 1. As used in these regulations: 
o . * 7 » 7” + 


(e) “Indefinite employees” are those appointed for the “duration of the job” 
and those who, although paid only when actually employed, are continuously 
employed or required to be available for duty for a period of not less than one 
month, as distinguished from part-time or intermittent employees. 

7 + * 7 * * + 


Sec. 6. An employee transferred or reappointed without break in service 
from one permanent, emergency, or indefinite position to another permanent, 
emergency, or indefinite position within the same or a different governmental 
agency shall at the time of his transfer or reappointment be credited with such 
accumulated and current accrued leave as may be due him, or charged with 
any unaccrued leave which may have been advanced, provided such latter 
position is also within the purview of the said act of March 14, 1986. * * * 

It is not clear from the facts stated in your letter whether the 
principal economist referred to is an “indefinite” employee paid on 
the basis of “when actually employed,” or is a part-time or inter- 
mittent employee. If he is an “indefinite” employee as defined in the 
leave regulations and in the decisions of this office (see 16 Comp. 
Gen. 801; 17 id. 1017; 18 id. 400, 457; 20 id. 827), section 6 of the 
annual leave regulations, swpra, authorizes the transfer of the leave 
credit earned in a prior permanent position to his indefinite position 
subject to the rules applicable in such cases. Compare, however, 19 
Comp. Gen. 30, 520; 22 id. 246. If he is a part-time or intermittent 
employee as defined in the decisions of this office, he is not entitled 
to leave in such position (see section 19 (f) (2) of the annual leave 
regulations cited by you; also, 15 Comp. Gen. 1058; 16 id. 442, 678; 18 
id. 457, id. 1001), and the leave earned in a prior permanent position 
may not be credited or granted to him while serving in such part- 
time or intermittent position. 

The question under part B of your letter is, answered accordingly. 


(B-30819) 


STATE OR LOCAL FEES INCIDENT TO FIREARMS-CARRYING PERMITS 
FOR FEDERAL EMPLOYEES—APPROPRIATION AVAILABILITY 


Where the duties of Government employees require the carrying of firearms 
for the protection of Federal property, the State or political subdivision 
thereof is without authority to require such employees to procure special 
police commissions as a condition to the carrying of the firearms, and, 
therefore, appropriated funds are not available for the payment of a fee 
incident to the procuring of any such commission. 


Comptroller General Warren to the Liaison Officer, Office for Emergency Man- 
agement, December 14, 1942: 


I have your letter of December 2, 1942, FI-20, as follows: 


The Office of Civilian Defense, which is a constituent agency of the Office for 
Emergency Management, has found it necessary to designate certain employees 
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of that agency “as guards in their supply depot situated in Chicago, Illinois. 
An ordinance of the city of Chicago requires that anyone carrying fire arms 
must hold a special police commission. 

We would appreciate your advising us whether the funds appropriated for 
the Office of Civilian Defense by the First Supplemental National Defense Ap- 
propriation Act, 1943, approved July 25, 1942, and the First Deficiency Appro- 
priation Act, 1942, approved February 21, 1942, are available for the payment 
of fees to the city of Chicago for this type of commission. 


In the case of M’Culloch v. State of Maryland, et al., 4 Wheat. 316; 
4 Law Ed. 314, it was held by the Supreme Court of the United 
States that the States have no power by taxation or otherwise to 
retard, impede, burden, or in any manner control the operation of 
the constitutional laws enacted by the Congress to carry into effect 
the powers vested in the national Government. See also Johnson v. 
Maryland, 254 U. S. 51, denying the right of the State to require an 
employee of the Post Office Department to obtain a State license to 
drive a Government motor truck. 

It is apparent, therefore, that if the duties of Government em- 
ployees require the carrying of firearms for the protection of Federal 
property, the State-is without authority to require such employees 
to procure special police commissions from the State or political 
subdivisions thereof. Accordingly, there being no necessity for the 
procurement of such a commission or the payment of fees therefor to 
the City of Chicago, it necessarily follows that no appropriation for 
the expenses of the Office for Emergency Management is available 
for the payment of any such fee. 


(B-28367) 
INTEREST—REFUNDS OF INTERNAL REVENUE TAX OVERPAYMENTS 


An excess payment of internal revenue taxes which is made to an internal rev- 
enue officer on the basis of a tentative return, a materially incomplete 
return, or in anticipation of an additional assessment, and which is not 
required by the Government at the time, is not to be regarded as an “over- 
payment in respect of any internal revenue tax” on which interest is payable 
under section 3771 (a), Internal Revenue Code, upon refund of the excess 
payment to the taxpayer, irrespective of whether it finally is determined 
that any tax was payable. 

Comptroller General Warren to the Secretary of the Treasury, December 15. 
1942: 

Reference is made to letters of October 14, 1942, and November 17, 
1942, IT: C1: CC:4-ALG, from the Commissioner of Internal Rev- 
enue, requesting a decision with respect to the payment of interest 
on a refund to the Pittsburgh Joint Stock Yards Company on the 
amount of $2,127.24 refunded to the said company on schedule IT- 
CR-79776 as an excess payment of income tax for the year 1939. As 
indicated in the said letter of November 17, 1942, this office allowed 


the claim of the said company for interest in the amount of $235.75 
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by settlement No. 0696857, dated September 30, 1942. The Commis- 
sioner states that a number of requests have been received from 
taxpayers as to the payment of interest on refunds under similar 
circumstances and requests a decision on the matter as contemplated 
by section 3 of the act of December 29, 1941, 55 Stat. 876. 

With respect to the said claim of the Pittsburgh Joint Stock Yards 
Company, it appears that the said company was granted an extension 
of time to June 15, 1940, for filing its income tax return for 1939, con- 
ditioned on the filing of a tentative return on or before March 15, 
1940, and payment of one-fourth of the tax shown thereon to be due. 
On March 15, 1940, the taxpayer filed a tentative return and made a 
payment of $8,000, being one-fourth of the tax shown. A completed 
return was filed May 29, 1940, showing a tax liability of $5,872.76, 
and a final audit of the return established $5,821.20 as the correct 
tax liability. The Bureau of Internal Revenue refunded, with inter- 
est, the sum of $51.56 ($5,872.76 less $5,821.20). The balance, $2,127.24 
($8,000 less $5,872.76), was refunded by the Bureau without interest, 
inasmuch as the Audit Division of this office had declined to preaudit 
approve the refund with interest, in the absence of a showing as to 
the date of filing the return. The taxpayer subsequently filed claim 
with this office for interest on the said amount of $2,127.24, which 
claim was allowed by settlement of September 30, 1942, as above 
stated, after receipt of a report dated May 15, 1942, from the Bureau 
of Internal Revenue, showing the facts as above set out with respect 
to the filing of returns. 

In my decision to you dated February 21, 1942, B-23415, relating 
to the claims of the Commonwealth & Southern Corporation and 
others for interest on internal revenue refunds, it was stated: 

For the reasons above set out, the policy of this office hereafter will be to 
withhold approval of payments of interest on refunds of excess payments such 
as those hereinabove referred to, where the excess payments, not being required 
by the Government at the time, were made to internal revenue officers in matters 
where it finally has been determined that no tax was payable, irrespective of the 
relative time of filing returns or the kind of returns filed, if any. It may be 
stated, also, that there will be continued the present policy of this office of 
withholding approval of payments of interest on refunds of excess payments 
which were made to internal revenue officers prior to the making of any 
eum; > * 

In this and other similar cases, payment of interest on refunds 
has been approved for the reason that tentative returns were filed 
by the taxpayers at the time of making the excess payments or prior 
thereto and it finally was determined that some tax was due, the fact 
that the returns were tentative being regarded as probably insuf- 
ficient to warrant refusal by the Government to pay interest on the 
amounts refunded in cases where some tax was due. B—27002. 
August 29, 1942 (Wilson and Company, Incorporated). However, 
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in view of the present state of the authorities; the matter of allow- 
ance of interest on refunds of excess payments to internal revenue 
officers made on tentative returns, materially incomplete returns, or 
in anticipation of additional assessments, in cases where it finally is 
determined that some tax was due, appears to be for reconsideration. 
In this connection, attention is invited particularly to the case of 
Busser v. United States, 130 F. (2d) 537, decided by the Circuit Court 
of Appeals, Third Circuit, August 28, 1942. In that case, reversing 
the court below, the court held that interest was not payable on an 
excess payment of estate tax made prior to the filing of any return, 
even though some tax was due. At page 539, the court said: 


* * * At the time the check was sent here, there was nothing due. Time 
for tax settlement had been extended; the remittance, while an entirely proper 
thing to make, and a safeguard against interest charges against the taxpayer, 
was entirely voluntary. The government was not demanding more than was 
due from a taxpayer; he was offering ahead of the due date an amount based 
entirely on his own estimate. Until the taxpayer’s return is filed and checked, 
the taxing authorities can have no idea whether a sum remitted to them in 
advance is less than, close to, or many times larger than the tax ultimately 
found to be due. This fact itself has practical consequences relevant in the 
determination of the effect of language imposing an obligation upon the govern- 
ment. In this case there is not the slightest question concerning the good faith 
of the taxpayer or his counsel. But if voluntary remittances to the Collector 
can be made interest bearing, an inviting opportunity is offered to deposit money 
— — government at attractive rates considerably higher than can be secured 
elsewhere. 


See, also, the similar decision of the United States District Court 
for the Southern District of. New York in the case of Moses v. United 
States, 28 F. Supp. 817, wherein the court said: 


5. On the day when the taxpayer delivered his money to the Collector, the 
fact was known to both that the taxpayer’s testator’s estate was subject to 
the incidence of an estate tax. Whether or not it actually was subject to any 
tax, or whether an estate tax in any amount whatever actually was due, how- 
ever, was apparently not then known to the plaintiff and certainly not known 
to the defendant. The amount of the tax which actually existed as a debt on 
that day was subsequently established. So much of the money then transferred 
as exceeded the amount of the tax fixed by the later computation was a wholly 
voluntary advance by the taxpayer and was not intended to be delivered by 
him nor was it accepted by the Collector as payment of any debt whatever for 
no corresponding debt then or ever actually existed, nor was any such indebted- 
ness recognized even in error by the parties. When a taxpayer submits a 
return and accompanies it by payment, the Collector is put on notice then of 
the facts upon which the existence of a tax debt depends. He may, at that 
time, immediately check it. If he does not, he accepts the taxpayer’s state- 
ment of the amount due and the parties are then in agreement and the whole 
amount received is given and taken as payment and it is for that reason that 
any excess contained in the amount so paid bears interest because the Govern- 
ment’s interests require time for investigation and consideration of the facts. 
In this case the Gevernment was powerless at the time the money was delivered 
to it to determine how much, if any, was actually due. The excess contained 
in this taxpayer’s deposit was, in no sense, either payment or overpayment but 
a deposit made to suit his own convenience. This is true before and after 
assessment. Although the regulations do not explicitly authorize the Collector 
to accept unliquidated amounts in payment of estate taxes, we see no reason 
why any citizen should not have the right to defeat the addition of interest, 
26 U. S. C. A. § 493 (a), by payment if he so desires. Neither do we see why 
the Government, for so accommodating him, should be required to pay interest 
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on the money it may thus accept. The taxpayer has all the advantage; the 
computation of the debt is his own, and he is done no injustice by insistence 
on his own accuracy. 

Although the said court decisions involved matters where no 
returns were filed at the time of payment or prior thereto, the rea- 
soning of the courts as disclosed by the language above quoted 
appears equally applicable to cases involving payments made on ten- 
tative returns, materially incomplete returns, or in anticipation of 
additional assessments. In all such cases, just as in cases where pay- 
ment is made without the filing of any return, the Government is 
“powerless at the time the money was delivered to it to determine 
how much, if any, was actually due.” 

There has not been overlooked the fact that in a case involving 
excess payments made in anticipation of additional assessments, the 
Government usually is in possession of a purportedly complete and 
final return; but the taxpayer, upon learning that the completeness 
or correctness of the return is being questioned, estimates the amount 
of additional tax which the Government may require and makes 
payment on the basis of the estimate while the Government is still 
investigating the correctness of the return. 

A tentative return does not—and is not intended to—provide any 
basis for computation of the tax due and may contain no informa- 
tion of any practical importance. Upon the filing of such return, 
it is understood by both the taxpayer and the Government that the 
tax liability, if any, is to be determined at some future date after 
the filing of a final return. It has been held that the word “tenta- 
tive”, as applied to tax returns, refers to something that will do or 
will answer for the time being but no further. Oak Worsted Mills 
v. United States, 68 C. Cls. 589 (affirmed, 282 U. S. 409). In this 
connection, there is noted the following statement in section 17,723 (9) 
of the 1942 edition of the Prentice-Hall Federal Tax Service: 

By a “tentative return” is meant a return on the appropriate income tax 
form, showing only the name and address of the taxpayer and the estimated 
amount, if any, of the tax due. The items and schedules shown on the form 
need not be filled in. (Tentative returns need not be verified. Telegram to 
subscriber from Deputy Commissioner, Feb. 28, 1941). 

The filing of a tentative return is for the purpose of enabling the 
taxpayer to avoid payment of the penalty to which he otherwise 
would be subject for delay in filing a complete return. 

It has been held that the filing of a tentative return does not start 
the running of the period of limitations against the making of a 
deficiency assessment. Florsheim Brothers Dry-goods Company v. 
United States, 280 U. S. 543; Lucas v. Pilliod Lumber Company, 281 
U. S. 245; United States v. National Tank & Export Company, 45 F. 
(2d) 1005 (certiorari denied, 283 U. S. 839) ; Atkinson & Company 
v. Willeuts, 52 F. (2d) 1. In Lucas vy. Pilliod Lumber Company, 
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supra, the court held, further, that the filing of a return not signed 
and sworn to as required by statute did not start the running of the 
period of limitations. Likewise, it has been held that where, under 
a regulation of the tax authorities, corporations were allowed addi- 
tional time for filing income and profits tax returns on condition that 
they file tentative returns, the period of limitations did not commence 
to run from the time of the filing of the tentative return, but only 
from the time of the filing of a complete return. Oak Worsted Mills 
v. United States, 68 C. Cls. 539, supra; Roy & Titcomb v. United 
States, 69 C. Cls. 614 (affirmed, 282 U. S. 811); Marshall Wells 
Company v. Willeuts, 41 F. (2d) 751. 

In cases involving tentative returns, materially incomplete returns, 
or payments in anticipation of additional assessments, the taxpayers 
merely estimate the tax and make payment accordingly, in order 
to avoid the payment of interest and penalties. In the words of the 
court in the Moses case, supra: 

* * * we see no reason why any citizen should not have the right to 
defeat the addition of interest, 26 U. S. C. A. § 493 (a), by payment if he so 
desires. Neither do we see why the Government, for so accommodating him, 
should be required to pay interest on the money it may thus accept. 

In view of the foregoing, I am inclined to the view that an excess 
payment made on a tentative return, a materially incomplete return, 
or in anticipation of an additional assessment, is not an “overpay- 
ment in respeet of any internal revenue tax” within the meaning of 
section 3771(a), Internal Revenue Code, 53 Stat. 465, and that interest 
should not be paid on refunds of such excess payments. Accordingly, 
unless and until there shall come to attention some authoritative 
court decision or decisions requiring a contrary conclusion, this office 
will withhold approval of payment of interest on refunds of excess 
payments where the excess payments, not being required by the Gov- 
ernment at the time, were made to internal revenue officers on tenta- 
tive returns, materially incomplete returns, or in anticipation of addi- 
tional assessments, irrespective of whether it finally is determined 
that any tax was payable. The policy of this office as set out in letter 
of February 21, 1942, B-23415, referred to above, is modified and 
amplified accordingly, and it is requested that such information as 
necessary for a proper audit within the scope of the said policy as 
extended shall be furnished this office in connection with all schedules 
covering payments of interest or proposed payments of interest on 
refunds of excess payments. However, in view of the practice here- 
tofore existing, this office will not be required to withhold credit for 
payment of interest in such cases where, some tax being due at the 
time of the excess payment, final action toward the payment of interest 
has been taken by the Bureau of Internal Revenue prior to receipt 
of this decision. 
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(B-30259) 


UNIFORM GRATUITY—AVIATION CADETS COMMISSIONED IN 
MARINE CORPS RESERVE 


An officer who was commissioned in the Marine Corps Reserve pursuant to the 
Naval Aviation Cadet Act of 1942 and who received the uniform gratuity of 
$150 authorized by section 11 of that act is not entitled to an additional 
uniform gratuity under the last proviso of section 302 of the Naval Reserve 
Act of 1988 upon being assigned to active duty during war or national 
emergency. 


Assistant Comptroller General Elliott to Col. Tom E. Thrasher, Jr., December 
16, 1942: 


There has been considered your letter of November 6, 1942, with 
enclosures, as follows: 


There has been presented to this office a voucher on which Second Lieu- 
tenant Sam M. Catlin, U. S. Marine Corps Reserve, claims uniform gratuity in 
the sum of $150 under the last proviso of Section 302 of the Naval Reserve Act 
of 1938, 52 Stat. 1180. 

Section 11 of the Act of June 13, 1939, 53 Stat. 820, provides that: 

“When first commissioned pursuant to this Act, officers shall be paid a 
uniform allowance of $150 provided they have not already received the uni- 
form allowance of $150 authorized to be paid to aviation cadets upon their 
first assignment to duty after completion of training, and as provided in sec- 
tion 3 of the Act of April 15, 1935 (49 Stat. 157; 34 U. S. C. 844).” 

meg 11 of the Act of August 4, 1942, Public Law 698, 77th Congress, 
provides : 

“When first commissioned pursuant to this Act officers shall be paid a uni- 
form allowance of $150: Provided, That any officer who has heretofore received 
the cash uniform gratuity of $150 provided in section 802 of the Naval Reserve 
Act of 1938 (52 Stat. 1180) shall not be entitled to this uniform allowance.” 

The records show that Sam Marshall Catlin was appointed an aviation 
cadet in the U. §. Naval Reserve on March 5, 1942, and accepted appointment 
as second lieutenant in the U. S. Marine Corps Reserve, August 7, 1942, with 
rank from July 23, 1942. As evidenced by the attached certified copy of orders 
Second Lieutenant Catlin was paid a uniform gratuity in the sum of $150 upon 
his appointment as a second lieutenant in the U. S. Marine Corps Reserve on 
August 7, 1942, subsequent to the passage of the Act of August 4, 1942, supra. 
The payment of this uniform gratuity in the sum of $150 was made on Voucher 
No. 279 in the account of Captain G. B. Smith, Jr., Assistant Paymaster, U. 8. 
Marine Corps, for the month of August 1942. Lieutenant Catlin has not been 
paid any further uniform gratuity and he now contends that having been 
assigned to active duty during war or national emergency he is entitled to 
the payment of a further sum of $150 under the provisions of Section 302 of 
the Naval Reserve Act of 1938. 

In view of the diflerence between the language contained in Section 11 of 
the Naval Aviation Reserve Act of 1989, supra, and that contained in Section 
11 of the Naval Aviation Cadet Act of 1942, supra, doubt exists as to the pro- 
priety of paying the additional $150 uniform gratuity to officers of the Marine 
Corps Reserve upon being commissioned from the grade of aviation cadet on 
and after August 4, 1942. Your decision is therefore requested as to whether 
this office is authorized to make payment on the attached voucher. An early 
reply would be appreciated. 


From the enclosures submitted with your letter it appears that 
Lieutenant Catlin accepted appointment as second lieutenant in the 
U. S. Marine Corps Reserve on August 7, 1942, and received payment 
of a uniform gratuity in the sum of $150 on such date. The said 
officer now contends that having been assigned to active duty during 
war or national emergency he is entitled to the payment of a further 
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sum of $150 under the provisions of section 302 of the Naval Reserve 
Act of 1938 (52 Stat. 1180). 

The officer having been commissioned on August 7, 1942, neces- 
sarily was commissioned pursuant to the Naval Aviation Cadet Act 
of 1942, Public No. 698, August 4, 1942, 56 Stat. 737, which act spe- 
cifically repealed the Naval Aviation Reserve Act of 1939 (53 Stat. 
$19). Payments of uniform gratuity to Lieutenant Catlin must there- 
fore be governed by the provisions of the later act. 

Section 11 of the Naval Aviation Cadet Act of 1942, 56 Stat. 738, 
provides as follows: 

When first commissioned pursuant to this Act officers shall be paid a uniform 
allowance of $150: Provided, That any officer who has heretofore received the 
cash uniform gratuity of $150 provided in section 302 of the Naval Reserve 
Act of 1938 (52 Stat. 1180) shall not be entitled to this uniform allowance. 

Inasmuch as it specifically is provided that payment of the uniform 
gratuity shall not be made to any officer who had previously received 
the cash uniform gratuity of $150 provided for in section 302 of the 
Naval Reserve Act of 1938 (52 Stat. 1180), it obviously was the in- 
tention of the Congress to limit aviation cadets when commissioned 
as officers in the Naval or Marine Corps Reserve to the payment of 
one uniform gratuity. Had Lieutenant Catlin previously received 
the uniform gratuity under the 1938 statute he clearly would not 
have been entitled to an additional allowance under the 1942 statute. 
Conversely, having received the allowance under the act of August 4, 
1942, there is no legal basis for paying him an additional allowance 
under section 302 of the Naval Reserve Act of 1938. 

Accordingly, payment on the voucher, which is retained in this 
office, is not authorized. 


(B-30715) 


MILEAGE—TRAVEL BY PRIVATELY OWNED AUTOMOBILE—EMPLOYEE 
USING HIS AUTOMOBILE TO TRANSPORT OTHER EMPLOYEES ON 
OFFICIAL BUSINESS WHILE NOT HIMSELF PERFORMING OFFICIAL 
BUSINESS 


An officer or employee who uses a privately owned automobile for the sole pur- 
pose of transporting other officers and employees on an official business trip 
during which he is not himself performing official business may not be 
regarded as having performed “necessary travel on official business away 
from his designated post of duty” within the meaning of the mileage-for-use- 
of-privately-owned-automobile statute of February 14, 1931, as amended, and, 
therefore, may not be paid on a mileage basis for such travel. 


Comptroller General Warren to Thomas Smart, Agricultural Adjustment 
Agency, December 16, 1942: 


Reference is made to your letter of November 21, 1942, as follows: 


The attached voucher for $2.65 submitted by Mr. Everett A. Lord representing 
a reclaim ef a like amount suspended from D. O. Voucher No. 4-99537, paid 
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November 2, 1942, G. E. Alien Symbol No. 78-604, is submitted for your decision 
as to the legality of payment of the amount claimed. 

The propriety of payment is questioned, since the travel for which reim- 
bursement is claimed was solely for the purpose of transporting other Govern- 
ment employees between Cache Junction and Logan, Utah. 


The amount reclaimed, $2.65 was administratively deducted on a 
prior voucher for the stated reason “Above amount suspended as it 
appears no official duty was performed on the above trips.” The 
reclaim voucher is indorsed as follows: 


Mileage from Logan to Cache Junction and return was incurred for the sole 
purpose of furnishing transportation to official A. A. A. travelers to and from the 
State Office. Thus is more economical and advantageous to the Government 
than existing common carrier facilities. 


Attached to the voucher is a letter dated November 4, 1942, from 
the Chairman, Utah State AAA Committee, to the Chief, Audit Unit, 
Control Accounts and Audit Section, Agricultural Adjustment Agency, 
reading, so far as here material, as follows: 


Since the audit of travel vouchers was transferred to your office there have 
been suspensions made from travel accounts for employees of this office because 
of the fact that they have gone to Cache Junction, Utah to furnish transportation 
to some official A. A. A. traveler to our office here in Logan. This is rural 
travel and there is only one common carrier daily from Cache Junction to 
Logan. That car travels about noon and takes about one hour to make the 
one-way trip, depending upon the baggage and mail carried, as it goes to several 
small towns in the valley before arriving in Logan. 

In all cases the travel account clearly stated that the purpose of the trip 
was to furnish transportation from Cache Junction to Logan. Still, the sus- 
pensions state “It appears that no official duty was performed.” Further, this 
practice is not consistent as there have been many more instances where the 
claims were paid without question than there were those that were suspended. 

We should like to clear up this situation so we will know definitely whether 
or not we should continue to effect this savings to the Government or whether 
travelers will have to transfer from the train and buy an additional ticket on 
the bus line from Ogden to Logan and return on north-bound trips, or from 
Boise to Pocatello, Idaho to Logan and then to Ogden on south-bound trips 
when travel to Logan is necessary. 

In these instances mentioned, an automobile trip of about 30 miles round 
trip by a State Office employee eliminates the necessity for such schedule changes. 

It seems that whether or not this claim is suspended depends upon which 
audit clerk handles the account. When final determination is made, one way 
or the other, we request that you please advise all auditors so this suspension 
will not be continually recurring. 


Mileage for the use of a personally owned automobile is controlled 
by the provisions of the act of February 14, 1931, 46 Stat. 1103, as 
amended by section 9 of the act of March 3, 1933, 47 Stat. 1516, and 
the act of April 25, 1940, 54 Stat. 167, as follows: 


That a civilian officer or employee engaged in necessary travel on official busi- 
ness away from his designated post of duty may be paid, in lieu of actual expenses 
of transportation, under regulations to be prescribed by the President, not to 
exceed 2 cents per mile for the use of a privately owned motorcycle or 5 cents 
per mile for the use of a privately owned automobile for such transportation, 
whenever such mode of travel has been previously authorized and payment 
on such mileage basis is more economical and advantageous to the United 
States. * * * [Italics supplied.] 
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The use by‘an officer or employee of the Government of a privately 
owned automobile for the sole purpose of transporting. other officers 
and employees of the Government on official business on a trip during 
which the owner or operator of the car is not himself performing 
official business, may not be regarded as “necessary travel on official 
business away from his designated post of duty” within the meaning 
of those quoted words as used in the statute, supra. In such circum- 
stances the owner or operator of the car may not be paid mileage under 
the quoted statute for such travel. Thus, the administrative office was 
correct in making the deduction on the voucher on account of the in- 
volved travel and, accordingly, certification of the reclaim voucher is 
not authorized. 

The right to reimbursement of the two officers or employees who 
were performing official travel in the privately owned automobile from 
Logan to Cache Junction and return is a different question and is not 
here decided. In that connection see, generally, paragraphs 11, 12, 
12 (a), 80 (e), (h), 83 (e) of the Standardized Government Travel 
Regulations; also, 24 Comp. Dec. 189; 4 Comp. Gen. 836; 15 id. 76. 

The voucher and supporting papers are returned herewith. 


(B-0601) 


CIVILIAN EMPLOYEES IN MILITARY SERVICE—PAYMENT FOR CIVIL- 
IAN LEAVE AFTER EMPLOYEE’S ELECTION TO HAVE IT REMAIN 
TO HIS CREDIT 


Under the act of August 1, 1941, as amended, authorizing civilian employees in 
the active military or naval service to be paid for accrued annual leave con- 
currently with military or naval service, or, at their election, to have such 
leave remain to their credit until they return from such service, an employee 
in the active military service may be paid for his accrued leave at any time, 
upon the filing of an application therefor, while still in the active military 
service, even though he may have previously requested that such leave remain 
to his credit until his return from military service. 22 Comp. Gen. 229, 
distinguished. 


Comptroller General Warren to J. J. Madigan, Public Works Administration, 
December 18, 1942: 


Reference is made to your letter of November 24, 1942 (file ADMIN. 
C-1), as follows: 


There is attached a pay-roll voucher, Bureau No. W840-75-41, presented to 
me for eertification as an Authorized Certifying Officer, in connection with the 
approval of which I am requesting an advance decision under the provisions of 
Public Law No. 389, 77th Congress, approved December 29, 1941. 

This voucher proposes to pay to Philip J. Breman, Captain, Corps of Engineers, 
an employee of the Public Works Administration absent on leave without pay 
while on active duty with the Army, the sum of $65.07 for the period covered by 
the annual leave accrued and unused as of the date of entrance on such active 
duty, namely, September 9, 1940. 

On August 19, 1941, the employee exercised the right granted him under the 
provisions of Public Law No. 202, 77th Congress, approved August 1, 1941, by 
electing to have the annual leave remain tu his credit until his return from active 
military service. 
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On November 14, 1942, the employee indicated his desire to change his elec- 
tion by making application for payment to cover the period of annual leave in 
question. 

As it does not appear that any decisions have been rendered on the particular 
question here involved; that is, if an employee once having elected to have annual 
leave remain to his credit until his return from military service can, while con- 
tinuing in such service and prior to his return to a civilian position, change his 
election and be paid for the leave, your decision is requested as to whether or not 
I am authorized to certify the voucher for payment. 

The letters from the employee expressing his desires together with all of the 
other papers pertaining to the matter are attached to the voucher and it is 
requested that the same be returned to this office with your decision. 


The act of August 1, 1941, 55 Stat. 616, as amended by the act of 
April 7, 1942, 56 Stat. 200, provides: 

That employees of the United States Government, its Territories or posses- 
sions, or the District of Columbia (including employees of any corporation created 
under authority of an Act of Congress which is either wholly controlled or wholly 
owned by the United States Government, or any corporation, all the stock of 
which is owned or controlled by the United States Government, or any depart- 
ment, agency, or establishment thereof, whether or not the employees thereof are 
paid from funds appropriated by Congress), who, subsequent.to May 1, 1940, shall 
have entered upon active military or naval service in the land or naval forces 
of the United States by voluntary enlistment or otherwise, shall be entitled to 
receive, in addition to their military pay, compensation in their civilian positions 
covering their accumulated or current accrued leave, or to elect to have such 
leave remain to their credit until their return from active military or naval 
service. 

In decision of September 15, 1942, 22 Comp. Gen. 229, it was held 
(quoting from the syllabus) : 

A cilivan employee on active military duty who elected to be paid, and was 
paid, pursuant to the act of August 1, 1941, as amended, for his accrued annual 
leave concurrently with military service has exhausted his right of election 
under the statute either to receive payment for the leave or to have it remain 
to his credit until his return from military service, and, therefore, he may not 
refund the amount paid in order to have the leave remain to his credit at a 
higher rate of compensation to which promoted on the departmental rolls by 
operation of law after entrance on military duty. 

There is for noting in connection with that decision that leave rights 
for which payment of compensation is authorized under the amended 
1941 statute, supra, become functus officio when payment therefor is 
made. That is to say, the right to leave credit became extinguished, 
and was of no virtue whatever, upon payment of the money equivalent 
therefor. 

Here, however, there was merely a request by the employee to have 
his leave remain to his credit until his return from active military or 
naval service, and the filing of such a request by him did not require 
or result in any action and, therefore, did not mature into an irrevoca- 
ble situation or status. Such a request merely had the effect of post- 
poning payment for leave. Thus, notwithstanding the request, the 
right to payment still existed; it was still a living thing or right as 
contradistinguished from one extinguished upon payment, as was the 
situation in 22 Comp. Gen. 229, supra. 


540712™—43——37 
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An application for payment of leave under the 1941 statute, as 
amended, may be made at any time while the employee is in the 
active military or naval service. 21 Comp. Gen. 660. The leave for 
which payment is authorized under said statute need not be applied 
for in advance. 21 Comp. Gen. 258. The employee in the instant 
case should be regarded as in no different position from one who 
simply delays making application for his leave without having pre- 
viously made an affirmative statement that he desired to have the 
leave remain to his credit. 

Accordingly, this office is not required to object to your certification 
of the voucher for payment, if otherwise correct. The voucher is 
returned herewith. 


(B-24219) 


TRAVEL AND ENLISTMENT ALLOWANCES—NAVY, MARINE CORPS, 
AND COAST GUARD ENLISTED MEN AND TEMPORARY OFFICERS 


Navy and Marine Corps enlisted men temporarily serving as officers under the 
act of July 24, 1941, may not be paid the travel and enlistment allowances 
authorized, respectively, by section 126 of the National Defense Act, as 
amended, and section 10 of the Pay Readjustment Act of 1942, and prior 
similar statutory provisions, for enlisted men upon their discharge and 
reenlistment, regardless of whether the Navy Department considers it neces- 
sary or desirable to discharge and reenlist such temporary officers in their 
permanent enlisted status (decision of May 7, 1942, 21 Comp. Gen. 991, 
amplified) ; however, credit will be allowed in disbursing officers’ accounts 
for such payments, otherwise correct, made prior to said decision. 

Navy and Marine Corps enlisted men who are temporarily serving as officers 
under the act of July 24, 1941, and who have been discharged and reenlisted 
in their permanent status as enlisted men for the purpose of permitting them 
to receive, under an erroneous administrative interpretation of the statute, 
the gratuities incident to the discharge and reenlistment of enlisted men 
may continue to be paid the pay and allowances authorized for the grade or 
rank held by them as temporary officers, irrespective of whether the dis- 
charges and reenlistments were authorized. 

Navy, Marine Corps, and Coast Guard enlisted men (other than those serving 
as temporary officers under the act of July 24, 1941) whose enlistments 
could have been involuntarily extended for the war period under authority 
of the act of December 13, 1941, but who voluntarily reenlisted or volun- 
tarily extended their enlistments during the period between the approval 
of the act of August 18, 1941, and the effective date—June 1, 1942—of the 
Pay Readjustment Act of 1942, approved June 16, 1942, are entitled to 
payment of both the enlistment allowance authorized by the act of June 10, 
1922, and the additional enlistment allowance authorized by the act of 
August 18, 1941. 

Navy, Marine Corps, and Coast Guard enlisted men (other than those serving as 
temporary officers under the act of July 24, 1941) who have voluntarily 
reenlisted or voluntarily extended their enlistments on or after June 1, 
1942—the effective date of the Pay Readjustment Act of 1942—are entitled 
to only the single enlistment allowance authorized by section 10 of the act 
and not to the additional enlistment allowance authorized by section 2 
of the act of August 18, 1941—the provisions of which are suspended by 
the later act—for reenlistments or extensions under certain conditions during 
war or national emergency; however, payments, otherwise correct, of the 
additional allowance which were actually made between June 1 and June 16, 
1942—the date of approval of the said Pay Readjustment Act—will be passed 
for credit in the accounts of the disbursing officers concerned. 
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Assistant Comptroller General Elliott to the Secretary of the Navy, December 
19, 1942: 


Consideration has been given the matters presented in your letter 
of July 24, 1942, in part as follows: 


Reference is made to the Assistant Comptroller General’s decision of May 
7, 1942, B-24219, relative to the pay and allowances to which enlisted men are 
entitled while holding temporary appointments as warrant and commissioned 
officers under the act of July 24, 1941 (Public Law 188, 55 Stat. 603). The 
decision held that such enlisted men were not entitled to travel allowance or 
enlistment allowance if discharged and reeenlisted as authorized in the Bureau 
of Naval Personnel Circular Letter No. 26-1942. 

The act approved December 13, 1941 (55 Stat. 799), provides: 

“That in time of war all enlistments in the Regular Navy, Marine Corps, and 
Coast Guard, and in the Reserve components thereof as applicable, may be ex- 
tended by the Secretary of the Navy for such additional time as he may deem 
necessary in the interest of national defense: Provided, That all men whose 
terms of enlistment are extended in accordance with the provisions of this Act 
shall continue during such extensions to be subject in all respects to the laws 
and regulations for the government of the Navy: Provided further, That men 
detained in service in accordance with this Act shall, unless they voluntarily 
extend their enlistments, be discharged not later than six months after the termi- 
nation of the condition which originally authorized their detention. 

“Sec. 2. In time of war that portion of section 1422 of the Revised Statutes 
(18 Stat. 484; 34 U. S. C. 201) which reads as follows: ‘All persons who shall 
be so detained beyond their terms of enlistment or who shall, after the termina- 
tion of their enlistment, voluntarily reenter to serve until the return to an 
Atlantic or Pacific port of the vessel to which they belong, and their regular 
discharge therefrom, shall receive for the time during which they are so detained, 
or shall so serve beyond their original terms of enlistment, an addition to one- 
fourth of their former pay:’, shall be suspended.” 

On December 15, 1941, Alnavy 155-1941 was issued to the naval service and 
reads as follows: 

“ENLISTMENTS OF MEN IN REGULAR NAVY, MARINE CORPS, AND 
COAST GUARD WHO DO NOT VOLUNTARILY EXTEND OR REENLIST AND 
ALL ENLISTMENTS OF MEN IN RESERVE COMPONENTS THEREOF ARE 
HEREBY EXTENDED IN ACCORDANCE WITH ACT APPROVED DECEM- 
BER 13, 1941, FOR A PERIOD NOT LATER THAN SIX MONTHS AFTER 
TERMINATION OF WAR X MEN SO DETAINED NOT ENTITLED TO EN- 
LISTMENT ALLOWANCE X NO CHANGE PRESENT LAW GOVERNING 
PAYMENT ENLISTMENT ALLOWANCE MEN WHO VOLUNTARILY REEN- 
LIST OR EXTEND ENLISTMENT IN REGULAR NAVY MARINE CORPS 
AND COAST GUARD X PROVISIONS SECTION 1422 REVISED STATUTES 
SUSPENDED EFFECTIVE DECEMBER 13, 1941.” 

With reference to the foregoing, it is stated in the decision of May 7, 1942: 

“Obviously, to discharge an enlisted man who had been temporarily warranted 
or commissioned under the act would terminate his permanent status contrary 
to the plain terms of the law. The law contemplates that he will continue in the 
permanent status occupied when temporarily warranted or commissioned and a 
discharge and reenlistment while a temporary officer for the sole purpose of 
attempting to create a right to allowances, when the statute specifically requires 
that the permanent status shall not be terminated, is wholly without authority of 
law. Under the terms of AlNav 155 the only election the man would have would 
be to accept the suggested payments or be held to service without the additional 
payments. Under the act of December 13, 1941, Public Law 337, the Secretary 
of the Navy has determined that all enlistments shall be extended. He cannot 
provide that if the man voluntarily extends his enlistment or immediately re- 
enlists he shall receive the allowances payable on discharge and reenlistment, 
but that if he does not voluntarily do so he shall be held to service under his 
current enlistment notwithstanding.” 
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Section 7 (a) of the act of July 24, 1941, supra, provides: 

“The permanent, probationary, or acting appointments of those persons tem- 
porarily appointed in accordance with the provisions of this Act shall not be 
vacated by reason of such temporary appointments, such persons shall not be preju- 
diced thereby in regard to promotion, advancement, or appointment in accordance 
with laws relating to the Regular Navy or Marine Corps, and their rights, benefits, 
privileges, and gratuities shall not be lost or abridged in any respect whatever by 
their acceptance of commissions or warrants hereunder: Provided, That except as 
otherwise provided herein no person who shall accept a commission or warrant 
under sections 2 and 8 of this Act shall, while serving thereunder, be entitled to 
pay or allowances except as provided by law for the position temporarily occupied : 
Provided further, That no person temporarily appointed under the authority of 
this Act shall suffer any reduction in pay and allowances to which he would have 
been entitled had he not been so temporarily appointed.” (Italics supplied.) 

The language employed in section 7 (a), as quoted above, seems to clearly 
indicate that the acceptance by an enlisted man of a temporary enlistment did not 
operate to vacate his enlistment status nor his right to be discharged at the expira- 
tion of his current enlistment. In his testimony before the House Committee on 
Naval Affairs, May 13, 1941, on the bill H. R. 4478, which afterwards became the 
act of July 24, 1941, supra, Admiral Nimitz, then Chief of the Bureau of Navigation 
(now Bureau of Naval Personnel), stated that a temporary appointment or pro- 
motion would not require an enlisted man to surrender any equities he had in his 
permanent status but that it would merely keep him from drawing double pay. 
(Hearings on H. R. 4473, authorizing the temporary appointment or advancement 
of certain personnel of the Navy and Marine Corps and for other purposes, No. 95, 
p. 1214.) 

One of the rights accorded to an enlisted man is that of discharge at the expira- 
tion of enlistment, with benefit of reenlistment and gratuities incident thereto. I 
proposing the legislation which became the act of May 24, 1941 (Public Law No. 
188), the Navy Department intended, as stated by Admiral Nimitz in the hearing, 
that an enlisted man temporarily appointed to officer rank should receive the 
benefits to which he would have been entitled had he not been so temporarily 
appointed, and on this basis the Bureau of Navigation Circular Letter No. 26-42 
was promulgated to the service, paragraph 5 of which provided: 

“Discharge and Reenlistment. While holding temporary appointments as offi- 
cers, personnel will continue to be discharged, reenlisted, or have their enlistments 
extended in their permanent status in accordance with current directives governing 
other enlisted personnel in the same branch of the service.” 

The administrative regulations promulgated to the service in Alnav 155 of 
December 15, 1941, pursuant to the provisions of the act of December 13, 1941 
extended only the enlistments of those enlisted men who did not voluntarily 
extend or reenlist under those provisions. This action on the part of the Secretary 
of the Navy was considered to be in accordance with law. The discharge and 
reenlistment of men holding temporary appointments as warrant and commissioned 
¢fficers obviously did not serve to vacate their permanent status. On the contrary 
in order to strictly comply with that provision of the act of July 24, 1941, “and 
their rights, benefits, privileges and gratuities shall not be lost or abridged in anv 
respect whatever by their acceptance of commissions or warrants hereunder.” 
it appears necessary to discharge and reenlist such personnel in order that they 
may receive the travel and reenlistment gratuities which would otherwise be lost 
to them in their permanent enlisted status. Moreover, it is considered that the 
instructions contained in Bureau of Navigation Circular Letter No. 26-42. to the 
effect that such enlisted men be discharged for the purpose of immediate reenlist- 
ment, were also required to be issued under the terms of the act of July 24, 1941, 
sunra. 

The instructions in Alnay 155 and in Burean of Navigation Circular Letter No. 
26-42 were issued in good faith and In the belief that they were in accordance with 
the language contained in the acts of July 24, 1941, and December 13, 1941, as herein 
quoted. It is also felt that since the Navy Department recommended the enact- 
ment of these two acts, the administrative interpretation as to the intent thereof 
should be given due weight. Enlisted men holding temporary warrants and com- 
missions either have extended their enlistments or have heen discharged and imme- 
diately reenlisted in accordance with the Navy Department's instructions. Accord- 
ingly, pending reconsideration of the decision of May 7, 1942, its contents have not 
been officially released to the naval service. 

In view of the foregoing, reconsideration is requested of the Assistant Comp- 
troller General's decision of May 7, 1942, B-24219, to the extent it holds that a 
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discharge and reenlistment while holding a temporary appointment as a warrant 
or commissioned officer under the act of July 24, 1941, does not create any right to 
payment of travel and enlistment allowances, 

The provisions for payment of travel allowance and enlistment 
allowance to enlisted men of the Navy at the time the decision of 
May 7, 1942, 21 Comp. Gen. 991, was rendered were contained, re- 
spectively, in section 126 of the National Defense Act, as amended 
by the act of September 22, 1922, 42 Stat. 1021, and section 10 of the 
act of June 10, 1922, 42 Stat. 630, together with a provision made 
by section 2 of the act of August 18, 1941, 55 Stat. 629, for an addi- 
tional or double enlistment allowance for reenlistment within 24 hours 
after discharge. New provisions for enlistment allowance subse- 
quently were made by section 10 of the Pay Readjustment Act of 
1942, Public Law 607, approved June 16, 1942, 56 Stat. 363, infra. 
An examination of these statutes shows that the travel allowance 
und enlistment allowances therein authorized were intended for the 
benefit of enlisted men serving as such and have no application to 
officers. The decision of May 7, 1942, was limited to persons serving 
as temporary officers under the act of July 24, 1941, Public Law 188, 
55 Stat. 603. 

It is evident from the italicized portion of section 7 (a) of that 
act, 55 Stat. 604, as quoted in your letter, that such emphasized pro- 
visions are relied on by the Navy Department as authority for the 
payments in question. But such provisions were qualified by the two 
provisos of section 7 (a), as originally enacted, as follows: 

* * * Provided, That except as otherwise provided herein no person who 

shall accept a commission or warrant under sections 2 and 3 of this Act shall, 
while serving thereunder, be entitled to pay or allowances except as provided 
by law for the position temporarily occupied: Provided further, That no per- 
son temporarily appointed under the authority of this Act shall suffer any 
reduction in pay and allowances to which he would have been entitled had he 
not been so temporarily appointed. 
The first of these two provisions is a clear prohibition against the 
payment of pay and allowances to any person who shall accept a 
temporary commission or warrant, except the pay and allowances 
provided by law for the position temporarily occupied. The second 
proviso saved the temporary officer from any “reduction” in the pay 
and allowances to which he otherwise would have been entitled, but 
it did not authorize payment of pay or allowances as an enlisted man 
in addition to his pay and allowances as an officer when those were 
greater. Cf. 21 Comp. Gen. 1012. Any doubt as to this with respect 
to the future is clearly removed by the act of November 30, 1942, 
56 Stat. 1023, Public Law 777, which amends the said second proviso 
(saving clause) in section 7 (a) of the act of July 24, 1941, to read, 
in part, as follows: 

Provided further, That no person temporarily appointed under the authority 


of this Act shall suffer any reduction in pay and allowances to which he was 
entitled at the time of such temporary appointment * * * [Italics supplied.) 





552 DECISIONS OF THE COMPTROLLER GENERAL 


Enlistment allowance and travel allowance as for discharge and 
reenlistment constitute no part of the pay and allowances provided 
by law for persons temporarily serving as officers. Therefore, re- 
gardless of whether the Navy Department considers it necessary or 
desirable to discharge and reenlist such persons in their permanent 
enlisted status while serving as temporary officers, such adminis- 
trative action may not be recognized as legally authorizing payment 
of enlistment allowance or travel allowance. Accordingly, you are 
advised that there appears no basis on which to modify the conclu- 
sion in the decision of May 7, 1942, in that respect. However, in 
view of the color of authority for such payments in the first part of 
section 7 (a)—when read in conjunction with the language of the 
second proviso (saving clause) as it stood before the amendment of 
November 30, 1942—and the administrative interpretation of the 
statute in that regard, credit will be allowed in the accounts of the 
disbursing officers concerned for such payments, otherwise correct, 
made prior to the decision of May 7, 1942. 

Your letter of July 24, 1942, continues as follows: 


Should you adhere on reconsideration to the basic decision of May 7, 1942, 
clarification as to the status of enlisted men discharged and reenlisted while 
holding temporary warrants and commissions is desired. Specifically, your 
decision is requested on the following questions : 

(a) If it is considered that the enlisted men holding temporary warrants 
and commissions under the act of July 24, 1941 (Public Law 188), were illegally 
discharged for the purpose of permitting them to reenlist and receive the gratu- 
ities incident to reenlistment, must the discharge and subsequent reenlistment 
of such men be considered null and void for pay purposes particularly so far as 
concerns payment of travel allowance and enlistment allowance, even though 
the discharge and reenlistment were made in good faith and in accordance with 
the administrative interpretation and application of the statute? 

(b) If it is held, in answer to (a) above, that the enlisted men in question 
have been illegally discharged, since these enlisted men are now serving as 
temporary warrant or commissioned officers, are they legally entitled to receive 
the pay and allowances authorized by law for the grade or rank held by them 
in their temporary warrant or commissioned status? 


In view of the express prohibition contained in the first proviso of 
section 7 (a) of the act of July 24, 1941, supra, it must be held, in 
answer to question (a), that the payment of travel allowance and 
enlistment allowance to temporary officers was unauthorized irrespec- 
tive of whether their discharges and reenlistments as in their enlisted 
status were authorized. 

Question (b) is answered in the affirmative irrespective of whether 
the discharges and reenlistments as in their enlisted status were 
authorized. 

The concluding part of your letter of July 24, 1942, is as follows: 

As above indicated, the decision of May 7, 1942, B-24219, held that under the 
act of- December 13, 1941, the Secretary of the Navy has determined that all 
enlistments shall be extended and that he cannot provide that if the man volun- 
tarily extends his enlistment or immediately reenlists he shall receive the allow- 


ances payable on discharge and reenlistment, but that if he does not voluntarily 
do so he shall be held to service. 
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The language in the act of December 13, 1941, supra, with respect to the right 
of the Secretary of the Navy to retain beyond the normal date of expiration of 
enlistment men who did not voluntarily extend their enlistments is permissive. 
Alnayv 155-1941, as stated above, represents the administrative action taken by 
the Secretary of the Navy to carry out the provisions.of the act of December 13, 
1941, and the Congress was in a position, when it considered the bill S. 2025, 
which afterwards became the Pay Readjustment Act of 1942, approved June 16, 
1942 (Public Law No. 607—77th Congress), to take notice of such action in case 
it was contrary to the intent of Congress. The fact that action was taken to 
suspend that portion of the act of August 18, 1941, authorizing payment of double 
enlistment allowance and the inclusion in the cited act of June 16, 1942, section 
10, of a provision for the payment of a single enlistment allowance during the 
war and for six months thereafter, is considered proof that discharge and re- 
enlistment both prior and subsequent to June 16, 1942, was contemplated and 
authorized by the act of December 13, 1941. 

In order to preclude the possibility of suspensions being raised in the accounts 
of disbursing officers who credited enlistment allowances to men discharged and 
reenlisted, or who extended their enlistments in accordance with Alnav 155-1941, 
from December 13, 1941, to June 16, 1942, your further decision is requested as 
to whether such payments will be passed for credit. Travel allowance and 
single enlistment allowance now authorized by law will be continued, in the case 
of men other than those temporarily warranted or commissioned, from June 16, 
1942, under existing instructions. 


The act of August 18, 1941, Public Law 215, 55 Stat. 629, provides, 
in pertinent part: 


* * * That all enlistments hereafter entered into may be extended by the 
Secretary of the Navy for such additional time as he may deem necessary in the 
public interest in time of war, or national emergency declared by the President, 
to exist: Provided further, That all men whose terms of enlistment are extended 
in accordance with the provisions of this Act shall continue during such exten- 
sions to be subject in all respects to the laws and regulations for the government 
of the Navy: And provided further, That men detained in service in accordance 
with this Act shall, unless they voluntarily extend their enlistments, be dis- 
charged not later than six months after the date of the termination of the war 
or national emergency. 

Sec. 2. During war, or a national emergency declared by the President to 
exist, an enlistment allowance, equal in amount to that provided for enlisted 
men of the Marine Corps by section 9 of the Act approved June 10, 1922 (42 Stat. 
629; U. 8. C., title 37, sec. 18), and by section 10 of that Act for enlisted men of 
the Navy and Coast Guard, and to be in addition to the enlistment allowance 
so provided, shall be paid to every honorably discharged enlisted man of the 
Navy, Marine Corps, and Coast Guard who reenlists, within twenty-four hours 
after such discharge, on board the ship or at the station, Marine barracks, or 
other naval, Marine Corps, or Coast Guard activity from which he was last 
discharged. 


It will be noted that section 1 of the act of August 18, 1941, pro- 
vided for the involuntary extension of enlistments, as therein au- 
thorized, with respect only to enlistments entered into after the date 
of that act. The provisions of the act of December 13, 1941, Public 
Law 337, 55 Stat. 799, quoted in your letter, authorize extensions of 
enlistments in time of war without reference to the date that the 
contract of enlistment was entered into. 

The Pay Readjustment Act of 1942, 56 Stat. 359, Public Law 607, 
was approved June 16, 1942, the provisions thereof becoming effective 
as of June 1, 1942, unless specifically therein otherwise provided. 
The fourth paragraph of section 10 of said act provides: 


An enlistment allowance equal to $50, multiplied by the number of years 
served in the enlistment period from which ke has last been discharged, shall 
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be paid to every honorably discharged enlisted man of the first three grades 
who reenlists within a period of three months from the date of. his discharge, 
and an enlistment allowance of $25, multiplied by the number of years served 
in the enlistment period from which he has last been discharged, shall be paid 
to every honorably discharged enlisted man of the other grades who reenlists 
within a period of three months from the date of his discharge: Provided, 
That the provisions of this paragraph. shall not affect the provisions of the 
Act approved August 18, 1941 (Public Law 215, Seventy-seventh Congress) : 
Provided further, That during the present war and for six months thereafter 
the provisions of section 2 of the Act of August 18, 1941 (Public Law 215, 
Seventy-seventh Congress) are hereby suspended. 

The first sentence of the quoted paragraph makes provision for 
payment of a single enlistment allowance generally to honorably 
discharged enlisted men who reenlist within three months from the 
date of discharge. Section 2 of the act of August 18, 1941, swpra, 
authorizes an additional enlistment allowance for reenlistments with- 
in 24 hours after honorable discharge but the second proviso of the 
quoted fourth paragraph of section 10 of the Pay Readjustment 
Act of 1942 suspends “during the present war and for six months 
thereafter” the said provision in the act of August 18, 1941, for the 
payment of such additional enlistment allowance. 

By a House amendment to S. 2025, 77th Congress, which became 
the Pay Readjustment Act of 1942, it was proposed to amend the sec- 
ond proviso of paragraph 4, section 10, so as to provide: 

That during the present war and for six months thereafter the provisions 
of this paragraph and all other laws (including said Public Law 215, 77th Con- 
gress) providing for enlistment allowances shall be suspended. 

In conference the language of the second proviso was changed to read 
as finally enacted, and the Managers on the part of the House made 
the following statement with reference to this change: 

Section 10 of the House amendment contained a provision suspending dur- 
ing the present war and the six months thereafter the provisions of all laws 
providing for payment of reenlistment allowances. The Senate bill did not 
contain such a provision. The conference agreement provides only for a sus- 
pension of section 2 (providing for double enlistment allowances to enlisted 
men of the Navy, Marine Corps, or Coast Guard who reenlist during the war) 
of the act of August 18, 1941. The conferees deemed it inadvisable to suspend 
the provisions of all laws providing for reenlistment allowances, since such 
action would hinder the Navy in its efforts to secure reenlistments by men 
whose terms of enlistment expire during the war and might result in the 
Navy’s being left at the end of the war without adequate personnel to man 
the ships of the two-ocean Navy which the Congress has authorized. 

The term “during the present war,” used in the second proviso of 
the fourth paragraph of section 10, may not reasonably be interpreted 
as synonymous with the term “from the commencement of the present 
war.” If that meaning had been intended, more specific language un- 
doubtedly would have been used to accomplish that purpose—for ex- 
ample, language similar to that used in section 2 of the act, 56 Stat. 360, 
with reference to sea pay. The language in such proviso, when con- 
sidered in connection with the last sentence of section 19, 56 Stat. 369, 


stipulating that “The provisions of this Act shall become effective as 
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of June 1, 1942,” requires the conclusion that the suspension of the 
double enlistment allowance was intended to become effective on June 
1, 1942, and that such suspension was to continue from that date, dur- 
ing the war and for six months thereafter. Moreover, the provision 
and its legislative history show that no cessation of discharges and 
voluntary reenlistments during the war was intended and sufficiently 
indicate that the act of December 18, 1941, authorizing the involun- 
tary extension of enlistments for the war period did not intend to stop 
discharges and voluntary reenlistments (or voluntary extensions of 
enlistment)—for terms which might extend years beyond the war— 
or the payment of enlistment allowances as then provided by law in 
such cases. It is concluded, therefore, with respect to reenlistments 
and voluntary extensions of enlistment effective prior to June 1, 1942, 
that the applicable statutes authorized payment of both the single 
and double enlistment allowance under section 10 of the act of June 
10, 1922, and section 2 of the act of August 18, 1941, on the same basis 
as though the act of December 13, 1941, had not authorized the invol- 
untary extension of enlistments in time of war. While the suspension 
of the additional or double enlistment allowance by the Pay Readjust- 
ment Act of 1942 was made effective as of June 1, 1942, that act was 
not approved until June 16, 1942, and during the period June 1 to 
June 16, the existing statutes then provided for payment of both 
allowances. Accordingly, such payments as were actually made prior 
to the date of approval of the Pay Readjustment Act of 1942 will be 
passed for credit in the accounts of the disbursing officers concerned 
to the extent such payments are otherwise correct. Enlisted men 
(not holding temporary appointments under the act of July 24, 1941) 
who voluntarily reenlisted or whose voluntary extensions became 
effective after the approval of the act of August 18, 1941, and prior to 
June 1, 1942, and who have not been paid enlistment allowance, are 
entitled to the double allowance, if the statutory conditions were met, 
and those who so reenlisted or extended their enlistments on or after 
June 1, 1942, are entitled to the single allowance pursuant to section 10 
of the Pay Readjustment Act of 1942. 


(B-30169) 


NAVAL AND MARINE CORPS RESERVISTS—MILEAGE; TRANSPORTA- 
TION OF DEPENDENTS 


Travel performed by an applicant for a commission in the Naval Reserve to 
accept the commission and to receive his active duty orders, which travel 
was not covered by the orders, was travel by a civilian not in the service of 
the United States and was not travel by an officer for which mileage is 
payable. 
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Where a Naval Reserve officer was shown his active duty orders at a place other 
than the place of his home—to which the orders were addressed and from 
which the orders required him to travel to a designated temporary station— 
and the orders were later delivered to him at another place en route to the 
temporary station, the travel to the temporary station from the place he 
was shown his orders prior to the time they were actually delivered to him 
is considered as travel in compliance with known written orders for which 
mileage is payable not in excess of the mileage which would have been pay- 
able had he received the orders at his home and traveled in strict accordance 
therewith. 

In the absence of evidence that a Naval or Marine Corps reservist who is appointed 
or enlisted and immediately placed on active duty actually has his home at a 
place other than that shown by the official records to be his home, or “official 
residence,” payment, otherwise proper, of the commercial cost of transporta- 
tion of his dependents from such home of official record to his first permanent 
duty station will not be questioned, even though his home be at a point more 
distant than the place of acceptance of appointment or acceptance for enlist- 
ment. 21 Comp. Gen. 1010 will no longer be followed. 

Where a Naval Reserve appointee, whose orders directed him to take his physical 
examination at the place of his home and, if found physically qualified, to 
report to a designated place for active duty, did not execute the acceptance of 
his commission and oath of office until he was en route to his duty station, 
the officer may be regarded as having accepted his commission when he began 
travel from his home in compliance with his orders so as to entitle him 
to mileage for travel performed from his home to his first duty station. 

A Naval Reserve officer’s right to payment of the commercial cost of transporta- 
tion of his dependents to his first permanent duty station from his home 
when ordered to active duty is not affected by the fact that, while on tempo- 
rary duty and prior to the time his dependents traveled from his ‘home to 
his first permanent duty station, he changed his official address from his home 
to his first permanent duty station. 

Where a Naval Reserve officer’s orders, directing him to perform temporary duty 
prior to reporting to a designated station for permanent duty, were in ex- 
istence, and were not later revoked, at the time his dependents traveled from 
his home to his permanent duty station, the fact that the travel was com- 
menced prior to the date of his detachment from temporary duty does not 
affect his right to be paid the commercial cost of transportation of his 
dependents. 

Where a Naval Reserve officer’s dependent wife traveled to the officer’s first 
permanent duty station from a place other than the place which was his 
official home or residence of record at the time he was ordered to active duty 
and to which his orders were addressed, the officer is entitled to payment of 
the commercial cost of transportation of his dependent to his first permanent 
duty station from the place from which the travel was performed, not to 
exceed what such transportation would have cost from the said official 
residence or home of record. 

Where an individual's appointment as a Naval Reserve officer and orders to active 
duty, addressed to him at his home, were received by him at the place desig- 
nated in his orders as his first permanent duty station, to which place he and 
his dependent wife had previously traveled in anticipation of the appointment 
and orders, no travel on his part was necessary to comply with the orders, 
and, therefore, he is not entitled to mileage; nor is he entitled to payment 
of the commercial cost of transportation of his wife from his home to his 
first duty station as her travel was performed prior to his appointment and 
the issuance of his orders. 


Assistant Comptroller General Elliott to the Secretary of the Navy, December 
19, 1942: 


Reference is made to your letter of November 6, 1942, as follows: 


There is transmitted herewith a letter from the Chief of Naval Personnel, 
Navy Department, dated October 29, 1942, with enclosure of five claims covering 
mileage and transportation for dependents in the cases of Lieutenant Newton W. 
Buerger, Lieutenant (j. g.) David C. Scott, Ensign Tyrus Bain, Ensign George 


F. Baughman, and Hoke 8S. Almond, Yeoman second class, all of the U. S. Naval 
Reserve. 
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It is correctly stated in the enclosed letter from the Chief of Naval Personnel 
that in decisions of May 12, 1942, and September 22, 1942, B-25083, the Assistant 
Comptroller General held that when an officer or an enlisted man is appointed or 
enlisted, respectively, in the Naval Reserve and is immediately placed on active 
duty, the place where he was when accepted for appointment or enlistment is the 
place from which he is entitled to transportation; and further, that the statutory 
provisions for transportation of the dependents of reserve personnel, when such 
personnel are accepted for appointment or enlistment and immediately placed on 
active duty, were not intended as authorizing transportation for dependents for a 
distance any greater than that from which the officer or enlisted man is entitled 
to transportation for his own travel in reporting for active duty. 

However, you will note from the enclosed letter of the Chief of Naval Personnel 
that the above cited decisions of the Assistant Comptroller General do not cover 
certain additional questions as presented in the claims transmitted herewith. 
The additional questions raised with respect to each of these claims are set forth 
in paragraph 3, 4, 5, 6 and 7, respectively, of the enclosed letter from the Chief of 
Naval Personnel. Your particular attention is invited to the specific questions 
thus presented by the Chief of Naval Personnel with request for your decisions 
thereon. 


The letter of the Chief of Naval Personnel, referred to in your letter 
is, in part, as follows: 


Subject: Transportation of Naval Reserve Personnel and Dependents Inci- 
dent to Appointment or Enlistment and Immediate Call to Active Duty. 

Reference: (a) Decision of the Assistant Comptroller General, B-25083, of 
May 12, 1942. (b) Decision of the Assistant Comptroller General, B—25083, of 
September 22, 1942. 

Enclosure: (A) Claim of Lieut. Newton W. Buerger, USNR. (B) Claim of 
Hoke 8. Almond, Y2c, USNR. (C) Claim of Lieut. (jg) David C. Scott, USNR. 
(D) Claim of Ensign Tyrus Bain, USNR. (E) Claim of Ensign George F. 
Baughman, (SC) USNR. 

1. In references (a) and (b) the Assistant Comptroller has held that when 
an officer or enlisted man is appointed or enlisted in the Naval or Marine Corps 
Reserve, and immediately placed on active duty, the place where he was when 
accepted for appointment or enlistment is the place from which he is entitled 
co transportation. He has also held that the statutory provisions for trans- 
portation of the dependents of reserve personnel when such personnel are 
accepted for appointment or enlistment and immediately placed on active duty, 
were not intended as authorizing transportation for dependents for any greater 
distance than the distance from which the officer or man is entitled to trans- 
portation for his own travel in reporting for active duty. 

2. A considerable number of claims are on hand involving travel of de- 
pendents of officers and men incident to the acceptance of appointment or 
enlistment and immediate call to active duty. A number of these cases, although 
covered generally by the rulings contained in references, nevertheless, involve 
additional questions. The pertinent points involved in enclosures will, there- 
fore, be considered in order, and it is desired that they be submitted to the 
Comptroller General with the request that the questions raised be clarified and 
this Bureau informed accordingly. 


The remaining paragraphs of the above letter are separately quoted 
and discussed below. 


Claim of Lieutenant Newton W. Buerger. 


3. It will be noted in enclosure (A) that Lieut. Buerger was notified by 
telephone to proceed from Kingston, Ontario, to Boston, Massachusetts in order to 
receive his commission and orders. Upon arrival at Boston he executed the 
acceptance and oath of office and was verbally directed to proceed to New York, 
New York for physical examination and delivery of active duty orders. He was 
found physically qualified at New York, New York on June 17, 1942, and reported 
for temporary duty at Fort Schuyler, New York on June 18, 1942. Orders of 
August 8, 1942 directed his transfer from Fort Schuyler, New York to Washing- 
ton, D. C. for duty, and orders of August 19, 1942 effected a further transfer 
from Washington, D. C. to Annapolis, Maryland for duty. Mileage for this 
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officer’s travel from Fort Schuyler, New York to Washington, D. C., thence to 
Annapolis, Maryland has been paid. No payment, however, has been made for 
any travel of dependents. Between what points is Lieut. Buerger entitled to 
transportation for dependents, also, is he entitled to any additional mileage for 
his personal travel? : 

In addition to the facts stated in the above quoted paragraph, it 
appears that Lieutenant Buerger applied for a commission in the 
Naval Reserve through Headquarters, First Naval District; that his 
official residence of record when his commission and orders to active 
duty were issued was Watertown, New York, and that his dependents 
traveled from Watertown to Annapolis, Maryland, on August 24 and 
25, 1942. It further appears that Lieutenant Buerger’s appointment, 
dated June 1, 1942, was addressed to him simply via the Director of 
Naval Officer Procurement, Boston, Massachusetts, while his orders 
to active duty, dated June 2, 1942, were addressed to him at Water- 
town, New York, via the Director of Naval Officer Procurement, Bos- 
ton, Massachusetts, and via the Commandant, Third Naval District. 
These orders directed Buerger, upon acceptance of appointment, to 
take a physical examination at such place as the latter officer might 
designate, and if found qualified, to report at Fort Schuyler, New York, 
on June 18, 1942, for temporary active duty. The officer states that 
“Lt. Comdr. Madden asked me to come to Boston to receive the orders 
there”, that he accepted his commission in Boston on June 4, 1942, and 
was allowed to read his orders to active duty, which were then for- 
warded to Headquarters, Third Naval District. 

Lieutenant Buerger’s travel from Kingston, Ontario, to Boston, 
Massachusetts, was prior to his acceptance of commission in the Naval 
Reserve and was not covered by his active duty orders, but was for 
the purpose of returning to the United States to accept the commis- 
sion as a Reserve officer, on which the active duty orders were con- 
tingent. It was travel by a civilian not in the service of the United 
States and was not travel by an officer under competent orders for 
which mileage is payable, A~11560, August 15, 1927; cf. 21 Comp. 
Gen. 819. 

While in Boston, Lieutenant Buerger was shown his written orders, 
addressed to him at Watertown, New York, directing him, upon ac- 
ceptance of commission, to report for physical examination at a place 
to be designated and, if found physically qualified, to proceed to Fort 
Schuyler, New York, for active duty. He traveled from Boston to 
New York, was directed to take physical examination at the latter 
city, was found physically qualified and proceeded thence to Fort 
Schuyler. While the orders did not direct travel to New York, they 
did direct the officer, if found physically qualified, to report at Fort 
Schuyler, a nearby point. Travel from Boston to New York was 
travel en route to the first duty station in compliance with known 
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written orders, conditional upon being found physically qualified, 
which condition was met. It is stated that the officer has been al- 
lowed mileage from Fort Schuyler, New York, to Washington, D. C., 
and from Washington to Annapolis, Maryland. On the facts stated, 
he is entitled to additional mileage from Boston, Massachusetts, to 
Fort Schuyler, New York, via New York, New York, not to exceed 
mileage from Watertown, New York, his home, to Fort Schuyler, New 
York, which was the only travel ordered under competent orders. 

A voucher is submitted for the commercial cost of transportation for 
the travel of Lieutenant Buerger’s dependents (wife and two children) 
from Watertown, New York, his home when ordered to active duty, 
to Annapolis, Maryland, his first permanent duty station. The deci- 
sion B-25083, May 12, 1942, 21 Comp. Gen. 1010, reconsidered Septem- 
ber 22, 1942, cited in your letter, involved cases and statutory pro- 
visions prior to the Pay Readjustment Act of 1942, and it was held 
that when a member of the Naval Reserve or of the Marine Corps 
Reserve is ordered to active duty immediately upon appointment or 
enlistment, the transportation of his dependents to his first permanent 
duty station from a point more distant than the place ‘of acceptance 
of appointment or of acceptance for enlistment is not authorized. 
However, paragraphs 5 and 6 of section 12 of the said Pay Readjust- 
ment Act of 1942, Public Law 607, approved June 16, 1942, 56 Stat. 
364 provide: 


When any officer, warrant officer, or enlisted man above the fourth grade, 
having dependents as defined in section 4 hereof, is ordered to make a permanent 
change of station, the United States shall furnish transportation in kind from 
funds appropriated for the transportation of the Army, the Navy, the Marine 
Corps, the Coast Guard, the Coast and Geodetic Survey, and the Public Health 
Service to his new station for such dependents: Provided, That for persons in 
the naval service the term “permanent station” as used in this section shall be 
interpreted to mean a Shore station or the home yard or home port of the 
vessel to which the person concerned may be ordered; and a duly authorized 
change in home yard or home port of such vessel shall be deemed a change of 
station: Provided further, That if the cost of such transportation exceeds that 
for transportation from the old to the new station, the excess cost shall be paid 
to the United States by the officer, warrant officer, or enlisted man concerned: 
Provided further, That transportation supplied the dependents of such officer, 
warrant officer, or enlisted man, to or from stations beyond the continental 
limits of the United States, shall not be other than by Government transport, if 
such transportation is available as may be determined by the head of the depart- 
ment concerned: Provided further, That the personnel of all the services men- 
tioned in the title of this Act shall have the benefit of all existing laws applying 
to the Army and Marine Corps for the transportation of household effects: And 
provided further, That in lieu of transportation in kind authorized by this sec- 
tion for dependents, the President may authorize the payment in money of 
amounts equal to such commercial transportation costs for the whole or such 
part of the travel for which transportation in kind is not furnished when such 
travel shall have been completed. 

The words “permanent change of station” as used in this section shall include 
the change from home to first station and from last station to home when ordered 
to active duty other than training duty, of any officer, warrant officer, nurse, or 
enlisted man of any of the services mentioned in the title of this Act, including 
retired personnel and members of the Reserve components thereof, in a grade 
for which the transportation of dependents is authorized at Government expense, 





560 DECISIONS OF THE COMPTROLLER GENERAL 


and the change from last station to home in connection with retirement, relief 
from active duty, or transfer to a Reserve component. 

In view of these provisions—which appear to be largely a consoli- 
dation and clarification of various preexisting statutory provisions 
for the transportation of dependents—and as express provision is 
made therein for the transportation of dependents of reserve per- 
sonnel from “home to first station,” the said decision of May 12, 1942, 
will no longer be followed. In the absence of evidence that a re- 
servist appointed or enlisted and immediately called to active duty 
actually had his home at another place, the payment of the cost of 
transportation of his dependents from the place shown by the official 
records to be his home, or “official residence”, when, ordered to 
active duty will not be questioned, if otherwise correct. 

On the facts stated, it appears that the official residence or home 
of Lieutenant Buerger, when ordered to active duty, was Watertown, 
New York, and he is entitled to the cost of transportation of his 
dependents, pursuant to the statute, from that place to Annapolis, 
Maryland, his first permanent duty station. 


Claim of Hoke Smith Almond, yeoman second-class. 


4. In enclosure (B) Almond was accepted for enlistment at Atlanta, Georgia 
and furnished transportation as an applicant from Atlanta to Macon, Georgia 
where he was enlisted on February 26, 1942, and immediately placed on active 
duty. Orders of February 26, 1942, and March 29, 1942 effected his transfer 
to permanent duty at Yorktown, Virginia. Is this man entitled to transporta- 
tion for dependents from Atlanta, Georgia to Yorktown, Virginia or from 
Macon, Georgia to Yorktown? His home address and address of dependents 
as shown on the shipping article at time of enlistment is 183 North Avenue, 
N. E., Atlanta, Georgia. If Almond had shown his home address and location 
of dependents to be at a place other than Atlanta or Macon, involving a greater 
cost to the new station, would such location have any effect in establishing the 
initial point from which transportation would be authorized? 


Almond’s home when he enlisted and was placed on active duty as 
a yeoman, second-class, U. S. Naval Reserve, is shown to have been 
Atlanta, Georgia, and, on the facts stated, he is entitled to the com- 
mercial cost of transportation of his dependent (wife) from that 
point to Yorktown, Virginia, his first permanent duty station. Had 
his official residence or home been at some other place when he was 
ordered to active duty he would have been entitled to transportation 
of his dependents from such other place to his first permanent 
station. 

Claim of Lieutenant (jg) David C. Scott, Jr. 


5. In enclosure (C) Lieut. Scott’s orders of June 3, 1942, were addressed 
to him at Providence, Rhode Island, his official address of record at that time. 
He received the orders at Washington, D. C. on June 10, 1942, and in com- 
pliance with the first endorsement thereon proceeded to Providence, Rhode 
Island and was found physically qualified for active duty at that place on June 
15, 1942. The acceptance and oath of office was executed at New York, New York 
on June 17, 1942. Under date of June 29, 1942 his official address was changed 
from Providence, Rhode Island to Washington, D. ©. Upon completion of 
temporary duty at Fort Schuyler, New York he reported at Washington, D. C. 
for permanent duty on August 15, 1942 and was paid mileage for personal 
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travel amounting to $35.52. Is Lieut. Scott entitled to the mileage paid, 
Providence, Rhode Island to Washington, D. C., via Fort Schuyler, New York 
and to transportation for dependents from Providence to Washington, direct? 

Copies of Lieutenant Scott’s acceptance of commission and oath 
of office do not appear in the file. As stated in the above-quoted 
paragraph, his orders of June 3, 1942, were addressed to him at 
Providence, Rhode Island, and directed him to take a physical ex- 
. amination at that place. The orders further directed him, if found 
physically qualified, to report at Fort Schuyler, New York, for 
temporary active duty and, upon completion of such duty, to report 
at Washington, D. C., for active duty. No date of detachment from 
Fort Schuyler-or of reporting at Washington was specified by his 
orders. He reported at Fort Schuyler June 18, 1942, was detached 
from there August 14, 1942, and reported at Washington August 15, 
1942. 

It is stated that Lieutenant Scott executed the acceptance of his 
commission and oath of office at New York, New York, apparently 
while en route from Providence, Rhode Island, the place of physical 
examination, to Fort Schuyler, New York, the first duty station. An 
officer is not entitled to mileage for travel performed prior to his 
acceptance of commission, such travel being performed in a civilian 
capacity. A-11560, August 15, 1927; cf. case of Lieutenant Buerger, 
supra. It is recognized, however, that there may be an acceptance 
of appointment by conduct—by entering upon the duties of an office 
in compliance with proper orders. It has been held that when an 
appointee, with knowledge that his commission has been issued, be- 
gins travel under proper orders to his first duty station, he enters 
upon the duties of his office and accepts his commission by conduct. 
21 Comp. Gen. 819. Lieutenant Scott’s orders informed him that 
his appointment had been issued and he may be regarded as having 
accepted it when he began travel from Providence in compliance 
with his orders addressed to him at that place and directing him to 
report at Fort Schuyler. Accordingly, if otherwise correct, it ap- 
pears he was entitled to the mileage stated to have been paid him, 
namely, front Providence to Washington, via Fort Schuyler. 

It is stated that when Lieutenant Scott’s orders were issued on 
June 3, 1942, his official address of record was Providence, Rhode 
Island. It is further stated that on June 29, 1942 (while serving 
on temporary duty for an indefinite period at Fort Schuyler), his 
official address was changed to Washington, D.C. The officer states 
that his dependent (wife) began travel from Providence to Washing- 
ton, D. C., his first permanent duty station, on August 13, 1942. This 
was subsequent to his change of address to Washington, and one day 
prior to his detachment from Fort Schuyler. His right to trans- 
portation of his dependent from his home to his first permanent duty 
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station was fixed by his orders to active duty and is not affected by 
his subsequent change of address during such duty. Cf. 19 Comp. 
Gen. 731, and B-9915, May 9, 1940. While travel was begun by his 
dependent from Providence one day before he was detached from 
temporary duty at Fort Schuyler under orders to report at Washing- 
ton as his first permanent duty station, such orders were in existence, 
were not later revoked, and the officer later performed travel in 
obedience to them. Consequently, his right to payment of the com- 
mercial cost of transportation of his dependent is not prejudiced by 
her travel prior to the date his orders to report at Washington be- 
came effective. 4 Comp. Gen. 40. On the facts stated, the officer is 
entitled to the commercial cost of transportation of his dependent, 
pursuant to the statute, for travel from Providence, Rhode Island, 
the officer’s home when ordered to active duty, to Washington, D. C., 
his first permanent duty station. 


Claim of Ensign Tyrus Bain. 


6. In enclosure (D) Ensign Bain’s orders of May 27, 1942, were addressed 
to him at Lubbock, Texas, official residence of record at that time. He received 
the orders at Mexia, Texas on June 5, 1942 and in compliance with first endorse- 
ment thereon reported at Dallas, Texas on June 8, 1942, where he executed the 
acceptance and oath of office as Ensign, USNR, and was examined and found 
physically qualified for active duty. On the same day he reported his official 
address as Mexia, Texas, and the address of next of kin (wife) as Borger, Texas. 
In accordance with Par. 3 of the orders he proceeded from Dallas, Texas to 
Borger, Texas, and from Pampa, Texas to Annapolis, Maryland. It will be 
noted that this travel involved release from active duty on June 10, 1942, and 
recall to active duty on June 12, 1942. Upon completion of temporary duty at 
Annapolis, Maryland he proceeded to Pensacola, Florida and reported for per- 
manent duty on July 25, 1942. This Bureau is of the opinion that under the 
decision of May 12, 1942 transportation for dependents may be authorized from 
Dallas, Texas, the place of acceptance of appointment, to Pensacola, Florida 
unless consideration may be given to the fact that the orders in question involved 
release from active duty for a few days and may not constitute appointment 
and immediate call to active duty. If the Assistant Comptroller holds that 
these orders do not constitute immediate call to active duty, then it would 
appear that transportation of dependents may be authorized from Mexia, Texas 
to Pensacola, Florida. 


Ensign Bain’s orders to active duty were addressed to him at Lub- 
bock, Texas, his official residence or home within the contemplation 
of section 12 of the act of June 16, 1942, supra, but it appears that his 
dependent (wife) actually traveled from Borger, Texas, to Pensacola, 
Florida, his first permanent duty station. On the facts stated, the 
officer is entitled to payment of the commercial cost of transportation 
for his dependent’s actual travel from Borger to Pensacola, but not 
to exceed what such transportation would have cost from Lubbock, his 
home, to Pensacola. 


Claim of Ensign George F. Baughman. 


7. In enclosure (E) it will be noted that Ensign Baughman’s orders were 
issued on April 1, 1942, addressed to him at Gainesville, Florida. They were 
received at Washington, D. C. on April 7, 1942, where he executed the acceptance 
and oath of office, and reported for active duty the same day. Both Hnsign 
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Baughman and his dependent performed travel from Gainesville, Florida to 
Washington, D. C. prior to the issue of orders. The Bureau is of the opinion 
that his case has considerably less merit than any of the claims mentioned 
above. It is, however, forwarded for such action as may be deemed proper, 
inasmuch as the claim is addressed to the Comptroller General. 

Ensign Baughman accepted his appointment in Washington, D. C., 
and was immediately ordered to active duty there. No travel on his 
part was necessary to comply with his orders and he is not entitled to 
mileage. Cf. 17 Comp. Gen. 321. His dependent performed travel 
to Washington prior to his appointment and the issuance of his orders. 
Payment of the cost of such travel is not authorized. 8 Comp. Gen. 
334, id. 620. On the facts presented, clearly he is not entitled to mile- 
age or the commercial cost of transportation of his dependent (wife) 
from Gainesville, Florida, to Washington, D. C., and the vouchers 
_ submitted in his case will be retained in this office. 

The vouchers in the other four cases are returned herewith. 


(B-30418) 


PUBLIC PROPERTY—ADMINISTRATIVE AUTHORITY TO DISPOSE OF 


In the absence of specific statutory authority therefor, the head of an executive 
department of the Government is without authority to dispose of land or 
other property of the United States. 

A contract by the Federal Communications Commission, granting an individual 
a revocable license or permit—as distinguished from a vested property 
right—to cultivate Government-owned land under the Commission’s control 
for the purpose of eliminating or reducing fire and wind hazards to radio 
monitoring stations located on the land, is not in derogation of Article IV, 
Section 3, Clause 2 of the Constitution of the United States, reserving to 
the Congress the power to dispose of Federal property, and, therefore, there 
is no legal objection to the execution of such a contract. 


Comptroller General Warren to the Chairman, Federal Communications Com- 
mission, December 21, 1942: 


There has been considered your letter of November 17, 1942, as 
follows: 


Your opinion is requested as to whether this Commission can enter into 
agreements whereby land upon which its radio monitoring stations are located 
may be cultivated by neighboring farmers. The primary purpose of the agree- 
ments will be to eliminate or reduce fire and wind hazards but they will also 
have the effect of making land available for the production of food and produc- ° 
ing revenue for the United States Treasury. 

We are particularly interested in entering into an agreement covering land 
at Santa Ana, California. This tract of 110 acres was purchased on June 6, 
1941, pursuant to authority contained in the First Supplemental Civil Functions 
Appropriation Act, 1941 (Pub. No. 812, 76th Cong.) A monitoring station has 
been constructed and is in operation, and antennas have been erected utilizing 
the full length and width of the tract. However, large portions of the surface 
of the tract are not in use and the growth of grass and weeds constitutes a 
serious fire hazard. A study has been made of the soil by the Soil Conservation 
Service of the Department of Agriculture and it has recommended a land 
utilization program. A neighboring farmer has asked to carry out this program 
and has submitted a written proposal, a copy of which is attached for your 
information. 

Your early reply will be appreciated. 

540712™—_43——_38 


~ 
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The attached copy of the written proposal submitted by Stephen 
Griset, South Bristol Street, Santa Ana, California, provides, in 
pertinent part, as follows: 


I will agree to place the above mentioned land under cultivation in a winter 
hay crop such as oats, wheat, barley or rye grass, the cost of all seed and labor 
to be borne by me and involving no cost whatever to the Government. The hay 
will be cut and removed from the property while still in a green and unmatured 
condition in order that no fire hazard will be presented by its presence, said 
crop to belong entirely to me. I agree that the ground will be cleared but left 
bare and unplanted around certain areas, which areas will be made known to me 
by the Radio Inspector in Charge of the Monitoring Station or some higher 
government authority. 

Within two weeks of the removal of the above mentioned crop I will cultivate 
the ground sufficiently to remove any fire hazard which might be presented by 
the remaining stalks and stubble. In addition, if the growth of grass and 
weeds on the land becomes a serious fire hazard between the time of harvesting 
the crop in the spring and the time of soil preparation for the next fall planting 
I will agree to disc or cultivate the land in such a manner as to remove this 
hazard without cost to the government. 

This agreement is proposed in order that I may obtain green hay for use in 
feeding the 100 head of dairy cattle owned by me. 


I would prefer to obtain permission to operate under the above conditions 
for a period of five years but if necessary will accept the usual government 
contract term of one year, the terms of the agreement to continue after that 
period until revoked by either party. I agree that this contract may be can- 
celled by either party upon thirty days notice. 

In consideration of the above conditions I will agree to pay the United States 
Government the sum of two dollars ($2.00) per acre for the approximately 105 
acres which will be available for cultivation, or a total of two hundred ten 
dollars ($210.00) which sum is to be paid within two weeks after removal 
of the above mentioned green hay crop. 


Article IV, Section 3, Clause 2 of the Constitution of the United 
States provides that: 


The Congress shall have Power to dispose of and make all needful Rules and 
Regulations respecting the Territory or other Property belonging to the United 
he es 

The courts uniformly have held that such provision confers on 
Congress exclusive jurisdiction to dispose of the land or other property 
of the United States and that there is no power in the head of an 
executive department of the Government to take such action without 
specific legislative authority therefor. United States v. Nicoll, 1 Paine 
(U. S.) 646 (Fed. Case 15879) ; Jrvine v. Marshall, 20 Howard 558; 
Wisconsin R. Co. v. Price County, 1383 U. S. 496; Light v. United 
States, 220 U.S. 523; United States v. Forbes, 259 F.385. To the same 
effect are the decisions of this office, see 14 Comp. Gen. 169; 15 id. 96. 

There has been found no provision in the Communications Act of 
1934 (48 Stat. 1064) or in any other law authorizing the Commission 
to dispose of any of the property of the United States under its control. 
Hence, if the grant to be effected by the proposed agreement consti- 
tutes a disposal of property within the meaning of the clause of the 
Constitution above quoted, it would seem necessarily to follow that 
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the execution of such agreements by your Commission would be an 
unlawful exercise of authority. 

The present Chief Justice of the United States, while serving as 
Attorney General, rendered an opinion (34 Op. Atty. Gen. 320) in 
which he stated, with respect to said provision: 


It is plain that the intent of the Constitutional provision was to prevent 
alienation of the title, ownership, or control of Government property, whether 
real or personal, without Congressional sanction. That is the evil which was 
intended to be avoided, and no construction beyond that intent should be imposed 
on the prohibition unless clearly implied, especially when it would lead to 
unreasonable and unforeseen results. [Italics supplied.] 
That opinion had reference to the authority of the Secretary of the 
Navy to give a revocable license to use a patent which had been acquired 
by him for the Government. It was concluded that since no interest 
or title in the patent would be obtained thereunder—as in the case 
of a sale, lease, or easement—it was within the power of the Secretary 
to grant such license. Although said opinion contains, perhaps, the 
most comprehensive discussion of the extent of the constitutional limi- 
tation on the power of the executive branch of the Government with 
respect to property of the United States, it appears that such view of 
the law uniformly has been maintained by the various Attorneys 
General. 

Thus, in 19 Op. Atty. Gen. 628, wherein there was considered the 


authority of the Secretary of War to grant a license to a private party 
to construct and maintain an irrigating ditch through a military reser- 
vation, from which the licensee was to furnish free to the United 
States all water required by the post for military purposes, it was 
stated : 


It has been the practice for many years for the Secretary of War, and some- 
times the President, as the files of your Department will no doubt show, to grant 
revocable licenses to individuals to enter upon military reservations and prosecute 
undertakings there which may be beneficial to the military branch of the public 
service as well as advantageous to the licensees. 

* z . 7 « 7 * 


In this case the license applied for relates to a military reservation situate! 
in an arid region, and therefore, in view of the advantage to Fort Selden of the 
use of this water, and in view of the frequent exercise of a similar power by 
granting such licenses as occasions have arisen through so many years, it seems 
clear that such license may be granted, the same to be under well considered 
restrictions and revocable at the will and pleasure of the Secretary of War. 


Again, in 20 Op. Atty. Gen. 93, involving the authority of the Secre- 
tary of War to grant to a board of portage commissioners appointed 
by the State of Oregon the right to operate a railroad over Government 
land, the Attorney General said: 


It will be observed that the proposition is not to give the board of portage 
commissioners a license to use the contemplated railway which shall be re- 
vocable at the pleasure of the United States. The State is to render a valuable 
consideration fur the use of the railway, aid it is not reasonable to suppose that 
it was intended that the State should hold its rights at the mere sufferance of 
the United States. The effect, then, of the arrangement would be to give the 
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State a vested right to operate the railway, and with it the right to derive revenue 
by taking fees and tolls for the transportation of persons and merchandise. 


Accordingly, it was held that such a grant was unauthorized. 

And, in 20 Op. Atty. Gen. 527, as to the authority of the Secretary 
of the Treasury to give a railroad company the right to use a strip of 
Government land at an annual rental, it was held: 


* ~ * 





I am of opinion that the instrument called a “lease” only operated 
as a revocable license, if it had any legal effect, and did not convey any estate in 
the strip of land now occupied by the Delaware Bay and Cape May Railroad 
Company, and that the Secretary of the Treasury has power to revoke the license 
at pleasure, and to remove the property of the company from the reservation 
upon its failure to do so, after reasonable notice * * *. 


In 21 Op. Atty. Gen. 476, there was considered the right of the Sec- 
retary of the Treasury to lease or license, for a term of years, the use 
of a portion of Ellis Island, New York, for the purpose of erecting and 
maintaining an exhibition hall and conducting a land and labor 
bureau, as recommended in a report of the Immigration and Investiga- 
tion Committee. The Solicitor of the Treasury previously had ren- 
dered an opinion to the effect that it was lawful to grant a license for 
such purposes. In this, the Attorney General previously had con- 
curred. In amplification of such opinion he states: 






























I purposely limited the expression of my opinion to the matter of license, 
because the opinion of the Solicitor of the Treasury went no further, and because 
the language of your indorsement seemed necessarily to contemplate a license, 
although the word “leased” was used. It speaks of the right “to lease or license 
for a term of years the use of a portion of Ellis Island.” 

There can not strictly be the lease of a use. 

The Secretary of the Treasury has not the power to lease for a term of years, 
or for any length of time, the property of the Government placed in his charge 
without express authority of law therefor; and no such authority exists under 
which he can lease any part of Ellis Island. 


In 22 Op. Atty. Gen. 240, the Attorney General stated: 


The right of an Executive Department of the Government to grant permis- 
sion for the use of any part of the Government lands, except for Government 
purposes, has been several times considered by the Attorney-General (16 Opin., 
206; 19 Opin., 628; 20 Opin., 93; 21 Opin., 587). In no instance that I know of 
has any Department assumed to grant anything more than a mere revocable 
license, subject to termination at any time at the will of the Government. That 
such license conferred no contractual right upon the licensee has been universally 
asserted by every Attorney-General who has had occasion to pass upon such 
concessions. 

7 . ” a * o a 


Long-continued exercise of a power of this kind by the Secretary of War, and 
the open and notorious use of Government reservations by such licensees without 
legislative objection from Congress and without the adoption of any legislative 
rule upon the subject, implies the tacit assent of Congress to this custom. At 
the same time, I deem it proper to call your attention to the fact that this cus- 
tom can not be maintained upon any ground except benefit to the public interests, 
either directly or indirectly. 


And, in 22 Op. Atty. Gen. 544, with respect to the construction by a 
private concern of a wharf or pier on land of the United States in 
Porto Rico, it was said: 

. 7 * 


I do not know of any right or power which the Secretary of War or 
the President has to alienate in perpetuity any of the public domain of the United 
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States, except in accordance with acts of Congress duly passed with reference 
thereto. 
* * 2 ~ . * * 


Undoubtedly it will be within your lawful power to make temporary use of 
the Government domain in Porto Rico during the period of occupancy by the 
military forces of the United States, and, if it conserves the interests of the 
Government and its administration of affairs in the island, to grant leave or license 
to an individual to make temporary use of portions of the public domain; but any 
privilege of this kind should be limited in its extent to the period of military 
occupation, and should not be extended so as to continue as a vested right against 
the United States when Congress shall have imposed some other form of a 
ment upon the island. 


Do the agreements which your Commission proposes to execute alien- 
ate the title, ownership or control of Government property? It is stated 
in your letter that on the tract of land at Santa Ana, California, to 
which the enclosed proposal has reference, “A monitoring station has 
been constructed and is in operation, and antennas have been erected 
utilizing the full length and width of the tract.” (Italics supplied.) 
And the proposal, quoted in part above, recites that “the ground will 
be cleared but left bare and unplanted around certain areas, which areas 
will be made known to me by the Radio Inspector in Charge of the 
Monitoring Station or some higher government authority.” The con- 
tinued occupancy of the whole tract of Jand by the Commission and the 
limited extent to which the grantee is to be entitled to use such land 
would seem adequate to negative the existence in the grantee of any 
vested property right in the land under the agreement. See 7%ps et al. 
v. United States, 70 F. (2d) 525; Smith v. Royal Gas Co., 5 F. Supp. 
435. 

In other words, a contract of the type proposed would appear to con- 
stitute nothing more than a license to enter upon the premises and do 
that which if done without such permission would be a trespass. See, 
generally, Standholm v. Barbey et al., 26 P. (2d) 46. It appears that 
such arrangement could be terminated at the will of either party upon 
thirty days’ notice. Furthermore, while the designation of an instru- 
ment as a “lease” by the parties thereto does not make such instrument 
a lease, since its nature is to be determined from a study of the instru- 
ment as a whole (In re Owl Drug Co., 12 F. Supp. 439), the absence of 
the term “lease” in the instrument is at least some indication that the 
contract is not so considered by the parties. And, in this connection, it 
is noted that the proposal of Mr. Griset—presumably a sample of the 
type of agreement contemplated with respect to other lands under the 
control of the Commission—uses the words, “agreement” and “contract”, 
but not “lease”. 

Section 161, Revised Statutes, 5 U. S. C. 22, provides: 


The head of each department is authorized to prescribe regulations, not incon- 
sistent with law, for the government of his department, the conduct of its officers 
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and clerks, the distribution and performance of its business, and the custody, use, 
and preservation of the records, papers, and property appertaining to it. [Italics 
supplied.] 

Thus, to a degree at least, the head of an executive department is 
authorized by an act of Congress to take steps to protect the prop- 
erty under his jurisdiction. See 34 Op. Atty. Gen. 320, 326. 

In this connection, Attorney General Jackson held in an opinion 
dated April 2, 1941 (Vol. 40, Opinion No. 7) : 

It is my opinion that the authority to take the protective action [to con- 
serve oil on public lands where it appears the oil is being drained by adjoining 
owners] is vested in the department or agency charged with jurisdiction over 
the land involved, and includes the making of any necessary contracts. 

It is stated in your letter that the primary purpose of the proposed 
contracts will be “to eliminate or reduce fire and wind hazards”. 
Thus, the grant will result in a direct benefit to the United States— 
uside from the revenue received thereunder—for which no appro- 
priated funds will have to be expended. Accordingly, provided each 
such contract is so drawn as to constitute only a license or permit for 
9 limited use of the land under the jurisdiction and control of your 
Commission, there would appear to be no legal objection to the execu- 
tion of such contracts. However, it is suggested that there be con- 
sidered the advisability, from the standpoint of public policy, of 
making known to all neighboring farmers the fact that such contracts 


ure to be let, thus affording them an equal opportunity to qualify 
and compete for such work. 


(B-29810) 


PRINTING AND BINDING APPROPRIATION LIMITATIONS—EXCLUSIVE 
APPLICABILITY WHERE PRINTING, BINDING, ETC. WORK IS WITHIN 
SECTION 11, ACT OF MARCH 1, 1919 


Stenographic notebooks being within the purview of section 11 of the act of 
March 1, 1919, requiring printing, binding, and blankbook work of the 
executive departments, etc., to be done at the Government Printing Office, 
the cost thereof is required to be charged to the printing and binding limi- 
tation of the applicable appropriation, irrespective of whether such note- 
books are procured from the Government Printing Office, or whether they 
are obtained from General Schedule of Supplies contractors or by contract 
in the open market under authorization from the Public Printer pursuant 
to the act of July 8, 1935. 


Comptroller General Warren to the Liaison Officer for Emergency Manage- 
ment, December 22, 1942: 


I have your letter of November 30, 1942, as follows: 


In your decision B-29810 dated November 6, 1942, addressed to this office, it 
was held that stenographer’s notebooks, whether stitched or spiral-bound, requir- 
ing some printing, binding or ruling operation in their manufacture are required 
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to be procured from the Government Printing Office, irrespective of the fact that 
they may be carried in stock by dealers and require no special printing, binding 
or ruling operations to fit them for the use of this office, unless, of course, the 
Public Printer should be unable to supply the same or should authorize their 
procurement elsewhere under the provisions of the Act of July 8, 1935, 49 Stat. 
475 (44 U. 8S. Code 14). 

It would, accordingly, be appreciated if you would advise whether or not your 
decision that such books be procured through the Government Printing Office 
automatically places them in the category of printing and binding to be charged 
to the printing and binding limitations made available to the Office for Emergency 
Management : 

a. When they are procured directly from the Government Printing Office, or 

b. When they are procured from the general schedule of supplies or con- 
tracted for in the open market under an authorization from the Public Printer. 


In decision of October 25, 1934, A-58156, it was stated: 


The Joint Committee on Printing has ruled that books which require printing, 
binding or ruling operations for their manufacture are blank books within the 
meaning of the above act. See 7 Comp. Gen. 411; id. 712; 8 id. 317. It is the 
general rule, therefore, that all items which are required by section 11 of the 
act of March 1, 1919, supra, to be procured from the Public Printer constitute 


printing and binding and must be charged to a printing and binding appropria- 
tion. 


While the appropriation under the heading “Office for Emergency 
Management” in the First Supplemental National Defense Appropria- 
tion Act, 1943, approved July 25, 1942, 56 Stat. 704, Public Law 678, 
provides specifically for “printing and binding”, the appropriation 
itself contains no limitation on the amount made available for that 
purpose. However, section 203 of that act, 56 Stat. 721, provides: 


Wherever appropriations in this Act for any Federal agency are available 
for printing and binding, traveling expenses, and the purchase of motor-propelled 
passenger-carrying vehicles, the amounts expended for such purposes, respectively, 
shall not exceed the sums set forth therefor in the justifications of the Budget 
estimates of appropriations for such agencies submitted to the Committee on 
Appropriations, House of Representatives, in connection with this Act, except 
where amounts for such purposes are included for special projects or for transfer 
to other agencies; and wherever transfers from any such appropriation are made 
to another Federal agency, other than an agency acting solely in a procurement 
capacity, the amounts of such transfers expended, respectively, for the foregoing 
purposes shall not exceed the sums which the Director of the Bureau of the 
Budget shall approve therefor in connection with each such transfer. 


Accordingly, the amount available for printing and binding under 
the appropriation for the Office for Emergency Management, includ- 
ing its constituent agencies, may not exceed the amount or amounts 
for that purpose as set forth in the justifications of Budget estimates 
submitted to the Committee on Appropriations, House of Represen- 
tatives. 

Also, in specific answer to the two questions you submit, I have to 
advise that as stenographic notebooks are within the purview of sec- 
tion 11 of the act of March 1, 1919, 40 Stat. 1270, their cost is required 
to be charged to the printing and binding limitation under the appro- 
priation for the Office for Emergency Management irrespective of 
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whether they are (1) procured from the Government Printing Office; 
(2) purchased from General Schedule of Supplies contractors or (3) 
obtained by contract in the open market under authorization from 
the Public Printer. 


(B-81220) 


COMPENSATION—10 PERCENT ADDITIONAL IN LIEU OF OVERTIME— 
LEGISLATIVE, ETC., EMPLOYEES 


The words “shall be paid additional compensation” appearing in that portion 
of the act of December 22, 1942, providing for payment of 10 percent ad- 
ditional compensation, in lieu of overtime compensation, to certain classes 
of employees—including employees in or under the legislative branch— 
within the limitations specified therein, are words of mandate or command 
and vest no discretion whatever in any one to deny the additional com- 
pensation to employees otherwise coming within the terms and limitations 
of the act, and, therefore, any existing appropriation for the present fiscal 
year available for the payment of salaries of employees of the House of 
Representatives is available for payment of the additional compensation to 
such employees, irrespective of any deficiency that may be incurred as a 
result of paying such increase of compensation. 

A person who is hired under the appropriation for clerk hire of members 
of Congress may be paid the 10 percent additional compensation, authorized 
by the act of December 22, 1942, on so much of his “earned basic compen- 
sation as is not in excess of a rate of $2,900 per annum,” notwithstanding 
the fact that the payment of such additional compensation will cause to be 
exceeded the $3,900 per annum salary rate limitation imposed by section 
2 of the Legislative Pay Act of 1929, as amended, on persons hired under 
such an appropriation. 


Comptroller General Warren to Hon. South Trimble, Clerk of the House of 
Representatives, December 22, 1942: 


I have your letter of December 18, 1942, as follows: 


Reference is made to Senate Joint Resolution #170, entitled “Joint Resolu- 
tion, extending until April 30, 1943, the period for which overtime rates of 
compensation may be paid under the Acts of June 28, 1940 (54 Stat. 676), Oc- 
tober 21, 1940 (54 Stat. 1205), and June 3, 1941 (55 Stat. 241), and for other 
purposes”, now awaiting the approval of the President, copy of which resolution 
I enclose herewith. 

The last proviso of Section 1, reads in part as follows: 

“* * * and employees in or under the legislative and judicial branches, 
shall be paid additional compensation, in lieu of the overtime compensation 
authorized herein, amounting to 10 per centum of so much of their earned 
basic compensation as is not in excess of a rate of $2,900 per annum, and each 
such employee shall be paid only such additional compensation or portion 
thereof as will not cause his aggregate compensation to exceed a rate of $5,000 
perannum. * * *” 

Assuming that this resolution becomes a law, I, as Clerk of the House, 
would like to be advised whether I have the authority to automatically in- 
crease the salaries of the employees under the legislative branch as employed 
and carried on the pay rolls of the House of Representatives, including salaries 
paid on individual vouchers whether their respective basic salaries are statu- 
tory or are fixed and paid out of certain specific lump sum appropriations, in- 
cluding those salaries paid out of the contingent fund of the House under 
authority of house resolutions where the salaries of such employees are fixed 
from time to time by the Chairmen of Investigating Committees, etc., and pay 
such increased compensation out of the existing funds as appropriated by the 
Legislative Appropriation Act, fiscal year 1943, Public #600, approved June 
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8. 1942, and thereby incur a deficit in the 1943 appropriation accounts which, 
of course, will necessitate our securing a supplemental or deficiency appro- 
priation before the end of the fiscal year, June 30, 1943. I might state for your 
information that this matter has been discussed informally with the Chairman 
of the Committee on Appropriations of the House, as well as the ranking 
Majority and ranking Minority Members of said committee and they agreed 
that they would go along with a view of providing whatever additional funds 
may be necessary in our carrying out the provisions of this increased compen- 
sation act, (Senate Joint Resolution #170) providing you authorize the 
immediate expenditure of the required funds out of our existing appropria- 
tions to increase salaries as specified, effective from December 1, 1942, up to 
and including April 30, 1943. 

It is my understanding that the provisions of Senate Joint Resolution # 170, 
in so far as the legislative branch is concerned, covers each and every employee 
who receives his or her salary from the House of Representatives by checks drawn 
on the Treasurer of the United States regardless of the appropriation account 

‘from which they are paid, such as 

“Clerk Hire, Members and Delegates, H. of R., fiscal year 1943” 

“Salaries, Officers and Employees, H. of R., 1943” 

“Legislative Counsel, H. of R., 1943” 

“Joint Committee on Printing, H. of R., 1943” 

“Salaries, Capitol Police, H. of R., 1943” 


“CONTINGENT EXPENSES OF THE HOUSE 


“Expenses, Special and Select Committees, H. of R., 1943” 

“Furniture and Repairs, H. of R., 1943” 

“Miscellaneous Items, 1943” 

“Folding Documents, H. of R., 1943” (Piece Workers) 

“Speaker’s Automobile, H. of R., 1943” 

“Joint Committee on Internal Revenue Taxation, H. of R., 1943” 

“Revision of the Laws, H. of R., 1943” 

“Certain Services, H. of R., 1943” (Extra Clerical Assistance, Clerk’s Office.) 

I would also like to call your attention to the attached copy of Public Law 
# 216, 76th Congress, approved July 25, 1939, entitled, “An Act, to provide for 
additional clerk hire in the House of Representatives, and for other purposes”, and 
would respectfully request your decision as to whether the limitation contained 
in the proviso, Section 3, amending Section 2 of the Legislative Pay Act of 1929, 
reading as follows: 

“Provided, That no person shall receive a salary from such Clerk hire at a 
rate in excess of $3,900 per annum.” 
would not prevent the salary of a clerk to a Member of Congress from being 
increased by 10% of the first $2,900 if the salary of such clerk was fixed at any 
annual rate between the range of $3,610 to $3,900 per annum. In other words, 
if the salary of a clerk to a Member was fixed at the rate of $3,900 per annum 
under authority of Public Law #216, quoted herein, the salary of that par- 
ticular clerk would automatically be increased by 10% of the first $2,900 of his 
salary or a net increase of $290, making his total aggregate compensation pursu- 
ant to Senate Joint Resolution #170, at the rate of $4,190 per annum. 

Thanking you in advance for your immediate consideration, I remain 


Assuming that the referred-to resolution becomes a law, the several 
questions presented are answered as follows: 

The words, “shall be paid additional compensation”, appearing in 
that portion of Joint Resolution No. 170 [Public Law 821, approved 
December 22, 1942], quoted in your letter, are words of mandate or 
command, and they vest no discretion, whatever, in any one to deny 
the additional compensation to employees otherwise coming within 
the terms and limitations of the statute. From and after December 
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1, 1942, to and including April 30, 1943, the only legal salary rate 
payable to such employees includes the additional compensation au- 
thorized by the statute. Accordingly, the existing appropriations 
for the fiscal year 1943 available for payment of the salaries of the 
employees of the House of Representatives, a part of the legislative 
branch of the Government, are available for payment of the addi- 
tional compensation of 10 percent within the limitations of the statute 
for the period December 1, 1942, to and including April 30, 1943, re- 
gardless of the fact that a deficiency may be incurred as a result of 
paying such increase of compensation. See 21 Comp. Gen. 335, 337. 
Hence, the question contained in the third paragraph of your letter 
is answered in the affirmative. 

Your understanding as expressed in the fourth paragraph of your 
letter is correct. That is to say, as above indicated, any appropria- 
tion for the current fiscal year listed in your letter which is available 
for employment and payment of salaries of personnel is available, 
also, for payment of the additional compensation authorized and re- 
quired to be paid by Joint Resolution No. 170, for the period from and 
after December 1, 1942. 

The 10 percent additional compensation provided by the said Joint 
Resolution is required to be based on the “earned basic compensation” 
of the employees. The maximum salary rate of $3,900 fixed in the 
proviso to section 2 of the Legislative Pay Act of 1929, as amended 
by section 3 of the act of July 25, 1939, 53 Stat. 1080, quoted in your 
letter, for personnel hired under the appropriation for clerk hire of 
members of Congress is earned basic compensation for purposes of 
applying the resolution. Hence, said proviso does not operate to 
prevent the salary of a clerk to a Member of Congress from being 
increased by 10 percent of the first $2,900 during the life of the reso- 
lution where his annual salary rate may range from $3,610 to $3,900. 
As computed in the penultimate paragraph of your letter, the limita- 
tion on the total or aggregate compensation for such employees, in- 
cluding basic and additional percentage increase, is $4,190 per annum. 


(B-30297) 


MILEAGE—TRAVEL BY PRIVATELY OWNED AUTOMOBILE—HOLLAND 
TUNNEL; COMMON CARRIER COMPARATIVE COSTS; ETC. 


In the absence of qualifying language in the travel order, an employee who is 
authorized to travel by privately owned automobile on a mileage basis 
not to exceed the cost by common carrier may not be paid an amount in 
excess of the cost of travel by common carrier for one person, even though 
accompanied by several other official travelers. 

For purposes of determining mileage allowance for use of privately owned 

automobiles and other traveling expenses of officers and employees whose 
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official headquarters are either New York City or Jersey City, the Holland 

Tunnel may be regarded as lying wholly outside the corporate limits of 

either of the said cities, and, therefore, mileage for the use of privately 

owned automobiles may be allowed such officers and employees for the 
entire distance traveled in the tunnel. 

An employee who performs official travel by privately owned automobile on a 
mileage basis is not entitled to reimbursement of tunnel toll charges inci- 
dent to such travel. 

Where an employee performs official travel directly from his home to a nearby 
temporary duty station and return each day—instead of reporting to his 
official headquarters and thence to his temporary duty station—transpor- 
tation expense or mileage for use of a privately owned automobile is not 
allowable if the distance from the employee’s home to the temporary duty 
station is less than the distance he is required to travel from and to his 
home to and from his headquarters for regular duty. 

An employee who performs official travel by privately owned automobile on 
a mileage basis.from his home to a nearby temporary duty station thence 
to his official headquarters and return home via the temporary duty station 
is entitled to mileage only for the distance in excess of that which he 
would have traveled had he traveled directly from and to his home to and 
from his headquarters for regular duty. 

In view of the prohibition in section 5 of the act of July 16, 1914, against the 
use of appropriated moneys for the purchase, maintenance, repair, or 
operation of motor-propelled passenger-carrying vehicles unless specifically 
authorized by law, an employee may not be reimbursed on an actual ex- 
pense basis for toll charges incurred in the use of a privately owned auto- 
mobile for official travel performed within the corporate limits of the 
employee's official station, in the absence of a provision in the appropriation 
sought to be charged authorizing the operation, etc., of motor-propelled 
passenger-carrying vehicles. 


Comptroller General Warren to S. H. Marks, Treasury Department, December 
$1, 1942: 
There has been considered your letter of November 11, 1942, ref- 
erence CC-IAB, as follows: 


There are attached hereto six (6) Standard Form 1012’s “Voucher for Per 
Diem and/or reimbursement expenses Incident to Official Travel”, which were 
submitted to this office for administrative audit and payment from the appropri- 
ation, 2030120.003—-Salaries and Expenses, Foreign-owned Property Control, 1943. 

According to Decisions of the Comptroller General of the United States Vol. 
11, p. 175, it would appear that the claimants are not entitled to reimbursement 
for mileage in the corporate limits of New York and for Holland Tunnel fares. 
The claimants have made a comparative cost of this transportation via train and 
bus and contend that their personally-owned automobiles cover the cheapest 
mode of travel. 

Your opinion is respectfully requested as to the legality of paying these 
vouchers as submitted. 


The vouchers presented with your letter show that J. Frederic 
Hazelett, Wilbur L. Loughran, and E. Leon Hensley, examiners in 
the Division of Foreign Funds Control, Treasury Department, with 
headquarters at New York City, were authorized to travel on official 
business under general travel orders dated July 1, 1942, providing as 
follows: 


You will be allowed transportation expenses and $6.00 per diem in lieu of 
subsistence while absent from your designated post of duty, payable from the 
appropriation “Salaries and Expenses, Foreign Exchange Control, 1943”. 

You are authorized to use a privately owned automobile for official travel 
at the rate of five cents (5¢) per mile, it having been administratively determined 
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in advance that such mode of travel on a mileage basis is more economical and 
advantageous to the Government. Payment, however, will be restricted to an 
amount not in excess of the lowest avuilable common carrier fares (railroad and 
Pullman), including incidental transportation expenses. You will be allowed 
$6.00 per diem in lieu of subsistence for the time consumed in automobile travel 
but not to exceed the time normally required to accomplish the travel by usual 
means of public transportation. 

It is noted that the vouchers do not show the appropriation to be 
charged but it appears from your letter and, also, from the terms of 
the travel orders that the appropriation intended to be charged is 
“Foreign-owned Property Control,” appearing in the act of July 25, 
1942, Public Law 678, 56 Stat. 719. 

The vouchers of J. Frederic Hazelett cover claim for mileage for 
49 trips during September and October, 1942, for travel in his per- 
sonally-owned automobile from his office at 70 Pine Street, New York, 
New York, to Nutley, New Jersey, 34 miles each round trip at five cents 
per mile in addition to Holland tunnel toll fares of $1 each round trip, 
a total of $2.70 each trip. The traveler stated that his residence was at 
Jamaica, New York. It appears that he was accompanied by from 
four to six other employees on each trip from the New York office 
to the plant in Nutley, and he asserts that automobile travel was 
cheaper than the cost of transportation of all of these employees by 
rail since rail fare was 33 cents each way and bus fare from the station 
to the plant in Nutley, five cents, a round trip of 76 cents, or 90 cents 
round trip for bus and train fares via Newark. In that connection 
it has been held that an order limiting the mileage to the cost of travel 
by common carrier, in the absence of qualifying language, can be con- 
strued to mean only the cost of common carrier for one person. 15 
Comp. Gen. 261; 16 id. 8; 17 id. 307. Compare 13 Comp. Gen. 163; 
20 id. 512; 21 id. 713, 1152; paragraph 12 (b) of the Standardized 
Government Travel Regulations (Bureau of the Budget Circular 
No. 395 dated July 17,1942). Hence, in the absence of any qualifying 
language in the travel orders here involved, the comparison between 
the cost of mileage and common carrier travel must be made on the 
basis of only one person traveling by common carrier. 

The round trip combination rail and bus fare via Newark would 
have been 98 cents, or 39 cents for one-way coach fare by the Penn- 
sylvania Railroad and 10 cents bus fare between Newark and Nutley, 
and the subway fare to Pennsylvania station in New York would 
have been five cents, making the total cost of the round trip, $1.08. 
The schedules show convenient services between 8:00 a. m. and 6:00 
p. m. Tariffs on file in this office show that the coach fare is 33 
cents via the Erie Railroad, but schedules show the train leaves 
New York at 4:20 p. m., arrives Nutley 5:13 p. m., leaves Nutley 
7:13 a, m., and arrives New York 8:17 a.m. It appears that since 
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the duty in Nutley was between 9:00 a. m. and 5:00 p. m. each day— 
except Saturday when it was from 9:00 a. m. to 12:30 p. m.—this 
train service was not practicable and could not have been used with- 
out incurring per diem. Therefore, the claimant is limited to mile- 
age at five cents for the distance between the corporate limits of 
New York, New York, and Nutley, New Jersey, in accordance with 
the provisions of paragraphs 3 and 12 (a) of the Standardized Gov- 
ernment Travel Regulations, if the total amount by this computation 
is less than $1.08. 

While there may be some basis for holding otherwise (see the act 
of June 28, 1834, 4 Stat. 708; act of July 11, 1919, 41 Stat. 158, and 
the case of the Devoe Manufacturing Company, 108 U. S. 401), never- 
theless, for purposes of determining mileage allowance and traveling 
expenses of Federal officers and employees, the Holland tunnel may 
be regarded as lying wholly outside corporate limits of either New 
York City or Jersey City, either of which is the headquarters of an 
employee, for the reason that for all practical purposes an employee 
leaves his official station whether it be New York City or Jersey City, 
when he enters the tunnel, the exit of which lies in a State other than 
that in which the entrance lies. On that basis, mileage may be al- 
lowed for the use of a privately-owned automobile for the entire 
distance traveled in the tunnel, such distance being regarded as out- 
side tht corporate limits of the headquarters of an employee. See the 
paragraphs of the Standardized Government Travel Regulations 
above cited. However, the toll charge for use of the tunnel would 
not be reimbursable to an employee traveling in a privately-owned 
automobile on a mileage basis under the regulations and the rules 
stated in the decision of November 12, 1931, 11 Comp. Gen. 175, cited 
in your letter, holding as follows (quoting from the syllabus) : 

The mileage allowance authorized by the act of February 14, 1931, 46 Stat. 
1103, for the use of an employee’s own automobile is in lieu of all expenses 
of transportation and precludes any allowance for ferry fares in addition to 
mileage. The mileage is to be computed over the distance actually traveled, 
including the distance traveled by ferries, even though such distance is not 
recorded upon the speedometer of the automobile. 

Even if the Holland tunnel were to be regarded as wholly or par- 
tially within the corporate limits of New York City—the official 
station of the involved employees—no part of the toll charge would 
be reimbursable as an actual expense of operating a privately-owned 
automobile within the limits of the employees’ headquarters in this 
instance because there is no specific provision in the appropriation 
item here sought to be charged for the maintenance and operation 
of passenger-carrying vehicles. See 11 Comp. Gen. 67; 13 id. 82, 178; 
20 éd. 101; 22 id. 296. 
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The vouchers of Wilbur L. Loughran cover travel during Sep- 
tember and October, 1942, between New York, New York, and Nutley, 
New Jersey. His residence is shown as 165 Grant Avenue, Jersey 
City, New Jersey. Claim was made in the amount of $2.70 each for 
five round trips from New York, New York, to Nutley, New Jersey, 
and return, during September and one such trip in October, repre- 
senting mileage for the use of automobile, 34 miles each round trip, 
and tunnel toll of $1 each round trip. The October voucher is not 
supported by Form 1012e, Statement of Travel by Motor Vehicle, 
which statement is required in support of mileage claimed for Octo- 
ber 14. See paragraph 83 (e) Standardized Government Travel 
Regulations, General Regulations 88, Supplement 3. Also, Form 
1012e, attached to the September voucher, does not show meter read- 
ings, which are required to be furnished by paragraph 83 (e) of the 
travel regulations. In the event the regulations are complied with 
in that respect, mileage would appear to be allowable for automobile 
travel in the amount of $1 for each round trip of 20 miles between 
the corporate limits of New York, New York, and Nutley, New Jer- 
sey, as in the case of J. Frederic Hazelett. Actual bus fares claimed 
at the rate of 90 cents for each round trip made cannot be verified by 
tariffs on file in this office but as that amount is very little in excess 
of the fare by the Erie Railroad plus incidental transportation ex- 
penses and in view of the impracticability of using the Erie train 
schedules, said amount appears allowable in the circumstances. 

The vouchers of E. Leon Hensley cover travel between his resi- 
dence at Maywood, New Jersey, the plant at Nutley, New Jersey, and 
his office at 70 Pine Street, New York, New York, during the period 
August 24 to October 31, 1942. Although the traveler states that 
post of duty was Maywood, New Jersey, until August 27, 1942, and 
he claims fare for travel by the Susquehanna and Western Railroad 
at 90 cents each round trip from Maywood, New Jersey, to New 
York, New York, for conference on August 24, 25, and 26, it appears 
that New York, New York, was in fact his official headquarters dur- 
ing the entire period of the vouchers (10 Comp. Gen. 469; 18 id. 423) 
and, therefore, reimbursement of $2.70 paid for transportation be- 
tween his residence and official station is not allowable. 11 Comp. 
Gen. 417; 15 id. 342. 

The claim for bus fare on September 1 for return travel from 
Nutley, New Jersey, to Maywood, New Jersey, in the amount of 45 
cents and for mileage not to exceed bus fares of 90 cents from May- 
wood, New Jersey, to Nutley, New Jersey, and return, for 17 round 
trips in September and the same number in October, a total of $15.75 
in September and $15.30 in October is not allowable since the’ dis- 
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tance from the employee’s residence, Maywood, New Jersey, to Nut- 
ley, New Jersey (12 miles claimed) is less than the distance required 
to travel from his home to his headquarters office for regular duty. 
See 22 Comp. Gen. 62. 

It is noted that on September 3, 16, 18, 22, and October 15, 20, and 23, 
travel was performed by automobile from Maywood, New Jersey, to 
the plant in Nutley, New Jersey, thence to the New York office, and 
return via Nutley, New Jersey. Claim is made for mileage, 12 miles 
to Nutley, New Jersey, and return, and 15 miles to Jersey City, New 
Jersey, and return, not to exceed $1.82 each day, covering common 
carrier rates for bus fares from his home to Nutley, New Jersey, and 
return, 45 cents each, two bus fares, five cents each, apparently from 
plant to station and return, Erie Railroad fare, 33 cents each way, and 
tube fare Hudson and Manhattan Railway, eight cents each way. 
Since it is the employee’s responsibility to report to his headquarters 
office each day and return at his own expense, Mr. Hensley is entitled to 
only the additional expense by reason of travel via Nutley, New Jersey. 
On the basis of common carrier costs he is entitled to 91 cents less the 
cost of direct rail coach fare from Maywood, New Jersey, to Jersey 
City, New Jersey, 41 cents (33 cents plus Hudson tube fare of eight 
cents) or 50 cents for each trip to New York office when travel was 
performed via the plant at Nutley, New Jersey. Since he has not 
stated the necessity of returning to his home via Nutley, New Jersey, 
the entire amount (91 cents) claimed for the return trip each day is 
for disallowance. Applying the same principle, mileage for one way 
travel from Maywood, New Jersey, to the New York office via the plant 
at Nutley, New Jersey, on September 25 and from the office to residence 
via the plant on October 9 and 22, claimed in the amount of 91 cents 
each day, would be allowable only in the amount of 50 cerits, the excess 
due to travel via Nutley, New Jersey, for official duty each day. The 
allowable mileage due to travel via Nutley, New Jersey, for duty, that 
is, the excess over the direct travel is, of course, dependent upon the 
submission of a properly executed Form 1012e with each of Mr. 
Hensley’s vouchers. 

Attention is invited to the fact that certain conflicting statements 
are made by these employees on their September vouchers. It is noted 
that the voucher of J. Frederic Hazelett showing claim for mileage 
and tunnel fares for travel in his personally-owned automobile from 
New York, New York, to Nutley, New Jersey, and return, between the 
hours of 8:00 a. m. and 6:00 p. m., included E. Leon Hensley among 
his passengers on September 1 and 4, whereas the voucher of Mr. Hens- 
ley showed travel by bus from Nutley, New Jersey, to Maywood, New 
Jersey, on September 1, for which 45 cents was claimed, and travel by 
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his personally-owned automobile from Maywood, New Jersey, to Nut- 
ley, New Jersey, and return, on September 4, for which mileage was 
claimed not to exceed the cost by bus of 90 cents. Also, Mr. Hazelett’s 
voucher included Wilbur L. Loughran among his passengers on Sep- 
tember 4, 11, 24, 25, and 26; however, Mr. Loughran’s voucher covered 
claim for bus travel from New York, New York, to Nutley, New Jersey, 
and return, on September 4 and 11, two round trips each day at 90 
cents each, the hour of departure from New York, New York, having 
been shown as 7:30 a. m. and arrival at Nutley, New Jersey, 9:00 
a. m., and for mileage and tunnel fares for the round trips between 
these points in his own car on September 24, 25, and 26, when he left 
New York, New York, 8:00 a. m. and arrived Nutley, New Jersey, 
9:00a.m.eachday. Therefore, the amounts recommended for allow- 
ance in the foregoing remarks regarding the September travel of these 
employees would be dependent upon a determination of the actual facts 
of travel and a satisfactory explanation of the discrepancies. 

Accordingly, the vouchers, in their present form, are not authorized 
to be certified for payment. The vouchers are returned herewith, 


(B-30509) 


SATURDAY HALF-HOLIDAY LAW OF MARCH 3, 1931—“WHEN ACTUALLY 
EMPLOYED” EMPLOYEES 


Employees employed and paid on the basis of “when actually employed” whose 
compensation is required by law to be fixed on a per diem basis—as dis- 
tinguished from an hourly basis—or is administratively fixed either on a 
per diem basis under general administrative authority or on the basis of 
Iggy of an annual salary required to be fixed for full time services, are 
entitled under the Saturday half-holiday law of March 38, 1931, to a full 
day’s compensation for 4 hours work on Saturday. 22 Comp. Gen. 93, 
amplified. 

Employees employed and paid on the basis of “when actually employeed” are 
not entitled to compensatory time off under the Saturday half-holiday law 
of March 8, 1931, for duty in excess of 4 hours on Saturday. 

Under the Saturday half-holiday law of March 3, 1931, an employee who is 
employed and paid on a per diem “when actually employed” basis and 
for whom no regular tour of duty is established for work on Saturday should 
be paid one-fourth of a day’s pay per hour for work of less than 4 hours 
duration on Saturday. 

Employees who are employed and paid on a per hour “when actually employed” 

basis, for whom no regular hours of work are fixed, and whose employment 

is part time or intermittent are not entitled to the benefits of the Saturday 
half-holiday law of March 3, 1931. 15 Comp. Gen. 800, amplified. 


Comptroller General Warren to the Secretary of Agriculture, December 31, 
1942: 


Consideration has been given your letter of November 20, 1942, as 
follows: 


Reference is made to decision of July 30 (22 Comp. Gen. 93). Prior to 
receipt of this decision it was a common understanding that no person employed 
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on a “when actually employed” basis is entitled to the benefits of the Saturday 
Half-Holiday law, being entitled to pay only for the time actually worked. 
While most decisions to this effect have specifically mentioned persons paid by 
the hour, Decision 15 Comp. Gen. 800 made no reference to hourly wages, but 
held that the employees therein referred to, mostly farmers on a “when actually 
employed” basis, are not entitled to the benefits of the Saturday Half-Holiday 
law even in cases where working continuously for a week or more. Since per 
diem rates are common in many farming communities it was assumed that that 
decision applied to per diem as well as hourly w. a. e. employees. 

The July 30 decision states that an employee paid on per diem basis is 
entitled to a full day’s compensation for Saturday if he works four hours or 
more, but does not definitely state that compensatory time will be allowed for 
the Saturday work in excess of four hours, Also, it is not clear under certain 
circumstances what payment would be made to a per diem employee for a period 
of less than four hours on Saturday. It seems under 11 Comp. Gen. 119 that 
where the Saturday hours are 9: 00 A. M. to 1: 00 P. M. an employee working from 
9:00 A. M. to 12:00 M. would be paid % of a day’s wages while an employee 
working from 10:00 A. M. to 1:00 P. M. would be entitled to % of a day’s pay. 
But if a per diem forest guard, for example, were called to duty at 6:00 A. M. 
or 2:00 P. M. and worked only three hours, it is not clear whether he should be 
considered as working the last three hours of a Saturday four-hour period or 
the first three hours. Further clarification would be appreciated as to the 
following: 

1. If the w. a. e. employee is not “required to be employed and paid on a per 
diem basis” but is so employed and paid, is he entitled to a full day’s payment 
on Saturday if he works four hours or more? 

2. Does the same rule apply if the per diem rate is one derived from an annual 
rate, having in mind that a forest guard may be employed for continuous periods 
at $1620 per annum and at other times of the year for intermittent service at 
the corresponding daily rate, $4.50? 

3. If the employee in 1 and 2 is entitled to a full day’s wage for four hours 
or more on Saturday, is he also entitled to compensatory time for the period in 
excess of four hours as, for example, four hours compensatory time on Monday 
or Wednesday of the following week because of eight hours work on Saturday 
(a) if he would otherwise be employed or in pay status on such Monday or 
Wednesday and (b) if he would not otherwise be in pay status on the day on 
which compensatory time is granted? 

4. A forest guard at a per diem rate on a w .a. e. basis may be called to duty 
at any time. How will the day’s wages be computed should he work less than 
four hours on Saturday, that is, should the period of service be considered as 
a fraction of a four hour day or of an eight hour day? 

5. Is the Decision 15 Comp. Gen. 800 to be considered as applying only to 
persons employed at an hourly rate? 


In the decision of July 30, 1942, 22 Comp. Gen. 93, 95, to which you 
refer, it was stated as follows: 


In the decision of March 18, 1935, 14 Comp. Gen. 697, wherein was considered 
the case of an architectural consultant who was appointed and paid at the rate 
of $25 per diem while actually employed, it was held as follows (quoting from 
the syllabus) : 

“An employee whose compensation is authorized by law to be paid on a per 
diem basis, engaged full time for an indefinite period, is entitled to a day’s com- 
pensation for four hours work on Saturday under the Saturday Half Holiday 
law of March 8, 1931, 46 Stat. 1482, which statutory right may not be defeated 
by a provision in the appointment that compensation will be payable only ‘when 
actually employed.’ 10 Comp. Gen. 464; id. 496; id. 518; distinguished.” 

While the facts in that case show that the consultant performed continuous 
service for an indefinite period of time, the same rule must be and is applicable 
to consultants who are authorized to be employed and paid on a per diem basis, 
as distinguished from an hourly basis, even though they may work only for short 
periods or intermittently. Unquestionably, the Saturday half-holiday law, quoted 
in your letter provides that “four hours, exclusive of time for luncheon, shall 
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constitute a day’s work on Saturdays throughout the year.” Hence, if an em- 
ployee is authorized and required to be employed and paid on a per diem basis, 
as distinguished from an hourly basis, and he works on Saturday 4 hours or more, 
he is entitled to a full day’s compensation for Saturday at the rate of per diem 
fixed in his appointment or contract of employment regardless of the tenure of 
his employment and even though he works only for short periods or intermittently. 
I know of no decision of this office which holds to the contrary. Compare 10 
Comp. Gen. 497. 


The rule stated in the above-quoted decision is for application to 
all personnel employed and paid on the basis of “when actually em- 
ployed” whose compensation is required by law to be fixed on a per 
diem basis, or is administratively fixed either on a per diem basis 
under general administrative authority or on the basis of 1/360 of 
an annual salary required to be fixed for full time services, such as 
the Classification Act. The rule is not for application to employees 
whose compensation is fixed on an hourly basis. Questions 1 and 2 
are answered in the affirmative. Compare 5 Comp. Gen. 302, 305; 11 
id. 211, 217, 362; 14 id. 697. 

Referring to question 3, it does not follow simply because personnel 
employed and paid on the basis of “when actually employed” may be 
entitled to a full day’s compensation for 4 hours work on Saturday 
that they are entitled, also, to compensatory time off from duty for 
work in excess of 4 hours on Saturday. It appears obvious that the 
granting of compensatory time off from duty to such classes of per- 
sonnel is entirely inconsistent with the nature of their employment— 
the period of services under their employment not being regular. 
The Saturday half-holiday law in respect of compensatory time was 
not intended to and is not required to be applied to that class of 
personnel. 10 Comp. Gen. 497, 518; 13 id. 17, 370. 

Referring to question 4 relating to a forest guard for whom no reg- 
ular tour of duty is established for work on Saturday, the rule for 
computing part-time services for less than 4 hours on Saturday would 
be that stated in the decision of September 29, 1931, 11 Comp. Gen. 
119, 121, as follows: 

If a per diem or a per annum employee is properly entitled to the part 
holiday with pay, active duty pay for part of a Saturday should be computed 
on the basis of a 4-hour day, each hour’s work being computed as one-fourth 
of a day’s pay, whether the regular number of hours worked on other days be 
seven oreight. * * * 

With reference to question 5, there is for noting that the holding 
in the decision—15 Comp. Gen. 800—was based upon the holding 
made in 10 Comp. Gen. 518, which related to employees “for whom 
no regular hours of work are fixed, whose employment is part time 
or intermittent, and who are paid by the hour for the time actually 
worked.” Hence, said question is answered in the affirmative. 
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The foregoing answers—intended as a clarification of the several 
matters involved in the questions presented—have been made without 
reference to the provisions of section 3 of Public Law 821, approved 
December 22, 1942, reading as follows: 

The provisions of the Saturday half-holiday law of March 3, 1931 (46 Stat. 


1482; U. S. C., title 5, sec. 26 (a)), are hereby suspended for the period during 
which this joint resolution is in effect. 


As to “the period during which the said joint resolution is in effect” 
section 4 thereof provides: 


This joint resolution shall take effect as of December 1, 1942, and shall 
terminate on April 30, 1943, or such earlier date as the Congress by concurrent 
resolution may prescribe, 


(B-31250) 


COMPENSATION—SUNDAY OR HOLIDAY IMMEDIATELY PRECEDING 
FURLOUGH WITHOUT PAY 


Where an employee paid on an annual basis for every day of the year, including 
Sundays and holidays, is granted accumulated annual leave ending at the 
close of business on a Saturday, or the day preceding a holiday, and furlough 
without pay for the purpose of entering the Women’s Army Auxiliary Corps 
is administratively approved in advance to begin on the next following duty 
day, the employee is entitled to compensation for the Sunday or holiday 
intervening between the expiration of the annual leave and the beginning of 
the period of furlough without pay. 


Comptroller General Warren to B. J. Oliver, Railroad Retirement Board, January 
1, 1943: 


Reference is made to your letter of December 15, 1942, as follows: 


Attached hereto is a short form payroll covering the payment for Sunday, 
November 15, 1942, to Marcelle K. Fischer, for which we request your decision 
as to the validity of this payment. 

This employee was called for duty in the Women’s Army Auxiliary Corps. 
She was granted accumulated annual leave ending at close of business Saturday, 
November 14, 1942. Her leave without pay for the purpose of entering the military 
service was applied for and administratively approved in advance to begin on 
Monday, November 16, 1942. 

From a study of the Comptroller General's decisions, A-53192 and A-53210 
in volume 13, pages 206 and 207, we interpret that the payment for Sundays at 
either end of the period of leave without pay is within the scope of administrative 
regulation, and we therefore conclude that the payment in this instance for 
Sunday, November 15, 1942, is entirely proper. 


The pay roll voucher forwarded with your letter shows that 
Marcelle K. Fischer was employed in a position in grade CAF-2 with 
salary rate of $1,440 per annum. 
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The rules stated in the two decisions of January 24, 1934, 18 Comp. 
Gen. 206 and 207, to which you refer, are as follows (quoting from 
the syllabi) : 


13 Comp. Gen. 206. 


Employees absent on leave without pay for a definite period, which has been 
applied for in writing and approved by the proper administrative authority, and 
who report for duty at the beginning of the duty day neat following the eapiration 
of such definite period, are entitled to compensation for the Sundays and holidays 
occurring between the expiration of the leave granted and the day of actual 
reporting for duty. 

Employees are not entitled to compensation for Sundays and holidays occurring 
within a definite period of leave of absence without pay administratively au- 
thorized in advance even though the Sunday or holiday occurs on the last day of 
the authorized definite period of leave of absence without pay and the employee 
reports for duty at the beginning of the duty day neat following the expiration 
of such definite period. (Italics supplied.) 


13 Comp. Gen. 207. 


While the general rule has been recognized by the accounting officers that 
compensation may be paid to an employee for Sundays and holidays occurring 
between the termination of a definite period of leave of absence without pay 
administratively granted in advance, and the actual return of the employee to 
duty at the beginning of the duty day neat following the expiration of such 
definite period, the compensation for such Sundays and holidays may be denied 
by administrative regulation governing the granting of leave of absence without 
pay applicable to all employees of a department. (Italics supplied.) 


See, also, 15 Comp. Gen. 775; 16 id. 807; 19 id. 794 (last paragraph 
of syllabus). 

Referring to the italicized portion of the quoted syllabi, there is 
for noting that the rules there stated are for application only to cases 
when there is a return to duty. Accordingly, said rules are not speci- 
fically applicable to a situation such as in the instant case where there 
is involved an employee who enters the service of the Women’s Army 
Auxiliary Corps. 

However, an employee who is paid on an annual basis for every day 
of the year including Sundays and holidays, as in the instant case, 
may be separated from the service, by resignation or otherwise, effec- 
tive on a Sunday or a holiday on which work ordinarily would not be 
required, thereby authorizing payment of compensation to the em- 
ployee for the Sunday or holiday, the last day the employee would have 
been in an employment status. It has often been held that a separation 
from active service by furlough without pay may be regarded for final 
pay and termination leave purposes on the same basis as a final separa- 
tion from the service. 13 Comp. Gen. 14; 17 id. 174; 19 id. 716. This 
is true particularly with reference to civilian employees who enter the 
active military service. 18 Comp. Gen. 94, 699; 19 id. 445, 686; 21 id. 
210, 258, 403. 

Accordingly, it was within the administrative discretion of the Rail- 
road Retirement Board to include Sunday, November 15, 1942, as the 
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last day of the employee’s civilian employment, making her furlough 
without pay by reason of her entry into the service of the Women’s 
Army Auxiliary Corps (21 Comp. Gen. 1116), effective on Monday, 
November 16, 1942. Thus, certification of the involved voucher, if 
otherwise correct, is authorized. 

The voucher is returned herewith. 


(B-30754) 


FEDERAL TRANSPORTATION OF PROPERTY TAX—CONTRACT PRICE 
ADJUSTMENT 


The tax imposed by section 620 of the Revenue Act of 1942 on the amount paid 
for the transportation of property is not reimbursable to a contractor under 
the tax clause in a lump sum War Department contract requiring reimburse- 
ment to the contractor of payments required to be made by him on account 
of taxes imposed after the date of award “directly applicable to the supplies 
or work” covered by the contract “or the materials used in the manufacture 
thereof” or imposed “directly upon the importation, production, processing, 
manufacture, construction or sale of such supplies, work or materials.” 


Comptroller General Warren to the Secretary of War, January 2, 1943: 


There has been considered your letter of. November 30, 1942, as 
follows: 


Certain problems have arisen with respect to the newly enacted excise tax on 
the transportation of property, inserted by Section 620 of the Revenue Act of 
1942 (Public Law 753, 77th Congress), amending the Internal Revenue Code by 
inserting at the end of Chapter 30 thereof, Subchapter E—Transportation of 
Property (Section 3475). The statute imposes a tax of three percent of the 
amount paid within the United States on or after December 1, 1942 for the trans- 
portation of property by rail, motor vehicle, water, or air from one point in the 
United States to another, where the amounts are paid to a person engaged in the 
business of transporting property for hire. Government transportation is ex- 
empted from the tax. 

Standard lump-sum contracts now in use by the War Department require the 
inclusion of the tax article set forth below unless the estimated time of perform- 
ance does not exceed sixty days: 

“Unless otherwise indicated, the prices herein include any Federal, state and 
local tax or charge heretofore imposed which is applicable to the supplies or work 
covered hereby. If after the date of the award, the Federal Government or any 
state or local government shall impose, remove, or change any duty, sales, use or 
excise tax or any other tax or charge directly applicable to the supplies or work 
covered thereby or the materials used in the manufacture thereof or directly upon 
the importation, production, processing, manufacture, construction or sale of such 
supplies, work, or materials, which tax or charge must be borne by the contractor 
because of a specific contractual obligation or by operation of law, or, in case of a 
decrease or elimination of a tax, where the contractor is relieved to that extent, 
and if in case of an increase in an existing tax or the imposition of a new tax the 
contractor has paid such tax or charge to the Federal Government or a state or local 
government, or any other person, then the prices named herein will be increased 
or decreased accordingly and any amount due to the contractor as a result of such 
change will be charged to the Government and entered on vouchers (or invoices) 
as a separate item: Provided, however, That the Government reserves the right 
to issue to the contractor in lieu of such payment a tax exemption certificate or 
certificates acceptable to the Federal Government or state or local government, 
as the case may be, and the contractor agrees, in the case of any such state or 
local tax or charge, to take such steps as may be requested by the Government to 
cause such tax or charge to be paid under protest, to preserve and to cause to be 
assigned to the Government any and all rights to the refund of such tax or 
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charge, and to furnish to the Government all reasonable assistance and coopera- 
tion requested by the Government in any litigation or proceeding for the recovery 
of such tax or charge, and Provided further, That nothing contained herein 
shall be construed as requiring the Government to reimburse the contractor for 
any federal, state or local income taxes, income surtaxes or excess profits taxes.” 
(See Procurement Regulation 357). 

Many contractors have presented inquiries to the Supply Services as to whether 
the property transportation tax, when effective, will be regarded by the Govern- 
ment as a tax to be inchuded within the provisions of the second sentence of 
this standard tax article in those cases where the contractor must pay or bear 
the tax; that is, whether the Government will reimburse the contractor or issue 
a tax exemption certificate for any Federal freight tax upon freight charges 
which under the contract the contractor would be bound to pay, imposed with 
respect to the transportation, on or after December 1, 1942, of any property or 
supplies covered by or used in connection with the contract. 

This problem becomes of importance where a lump-sum supply contract calls 
for delivery of supplies at some point of destination other than the contractor’s 
plant and the contractor is bound to pay the freight. It is also of importance 
where contractors under lump-sum contracts must move materials, or work 
in process, from plant to plant or otherwise in connection with the manufac- 
turing or construction operations conducted by them in a manner reasonably 
contemplated by the contract. 

Attention is invited to the fact that by Section 3475 (c) the tax is one paid by 
the person paying the freight charges. It is merely collected by the carrier 
performing the transportation service. Attention is also invited to the fact 
that the standard War Department tax article varies in some respects from the 
similar article used by other departments of the Government. 

The general purpose of the second sentence of the tax article, which was 
introduced for use in War Department contracts in January, 1942, was to pro- 
vide fair protection to the contractor from the burden of taxes impos@d after 
the date of the award, which because not in existence at the time of the award, 
he could not anticipate. It was desired by the War Department to relieve the 
contractor so far as possible from the necessity of making a contingent allowance 
in long-term contracts against the possibility of increased excise taxes affecting 
the cost of the performance of his contract. The tax article was prescribed 
shortly after the enactment of the Revenue Act of 1941 which materially increased 
the burden and rates of Federal excise taxes and was intended to avoid any 
possibility that contractors generally would fear a repetition of such a general 
increase in excises and insist upon unreasonable price allowances as a hedge 
against such a possibility. It is believed that this contract article has been 
effective in bringing about closer pricing. 

The freight tax hereunder discussed, although somewhat novel in form, when 
paid or borne by the contractor, is as direct and substantial a financial burden 
as any other excise tax of similar rate imposed with respect to supplies or work 
to be performed under the contract. It is in general the type of new tax from 
which it was intended by the War Department to protect the contractor in the 
tax article above quoted. Unless informed by your office that you would be 
obliged to object to such a construction, the Department, as a matter of fair 
interpretation of the article and of the intent of its framers, would adopt an 
administrative construction that the standard tax article permits the Govern- 
ment under contracts existing on December 1, 1942, when the tax becomes effec- 
tive, to reimburse the contractor (or furnish him with tax exemption certificates) 
for the amount of any Federal freight tax upon freight charges which under the 
contract the contractor would be bound to pay and does in fact pay or bear, 
imposed with respect to the transportation of property or supplies in connection 
with the contract. It is believed that such an interpretation of the standard 
tax article would be just and consistent with sound procurement policy and the 
purpose of the tax article to obtain close pricing. 

Some contractors have argued that the Federal excise tax on the transporta- 
tion of the supplies covered by the contract to the delivery point, even if not 
an excise directly applicable to the supplies, is certainly a tax directly applica- 
ble to the “work covered” by the contract within the meaning of the second sen- 
tence of the tax article. The contention is that the transportation, which must 
pe paid by the contractor, is part of the “work” required by the contract. This 
is brought to your attention so that you may have in mind this argument which 
has been presented by some contractors. 
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It is requested that you advise me whether your office will be obliged to object 
to the reimbursement of contractors with respect to Federal property transporta- 
tion taxes paid or borne by them on or after December 1, 1942, with respect to 
freight charges for the transportation of supplies or materials under or in con- 
nection with existing lump-sum contracts (1) when such freight taxes must 
be borne by such contractors by reason of contractual obligation or by operation 
of law and (2) where the transportation taxed was required or reasonably 
contemplated by the contract. 

The taxing statute here involved—section 3475 of the Internal 
Revenue Code, entitled “Transportation of Property,” as enacted by 
section 620 of the Revenue Act of 1942, approved October 21, 1942, 
56 Stat. 979, Public Law 753, provides, in pertinent part: 

(a) Tax.—There shall be imposed upon the amount paid within the United 
States after the effective date of this section [December 1, 1942] for the trans- 
portation on and after such effective date, of property by rail, motor vehicle, 
water, or air from one point in the United States to another, a tax equal to 
8 per centum of the amount so paid, except that, in the case of coal, the rate 
of tax shall be 4 cents per short ton * * 

(b) Exemption of Government Beatie iu tax imposed under this 
section shall not apply to amounts paid by or to the United States or any 
agency or instrumentality of the United States for the transportation of 
property. 

(c) Returns and Payment.—The tax imposed by this section shall be paid 
by the person making the payment subject to the tax. Each person receiving 
any payment specified in subsection (a) shall collect the amount of the tax 
imposed from the person making such payment, and shall * * * make a 
return * * * and pay the taxes. * * 


The foregoing statutory provisions leave no room for doubt that, 
as between a Government contractor and a common carrier or other 
person furnishing compensable property transportation service to him 
in connection with the performance of such contract, the legal incidence 
of the tax imposed thereby must be regarded as upon the shipper, i. e. 
the Government contractor. But that fact does not entitle the con- 
tractor to avail himself of the benefit of the terms of the statute pro- 
viding that the tax should not be applicable to amounts paid by the 
United States for the transportation. Cf. Wheeler Lumber Company 
v. United States, 281 U.S. 572. Also, see the statement dated December 
7, 1942, of the Commissioner of Internal Revenue (MT: M), addressed 
to collectors of internal revenue and others concerned, wherein it is 
said that the amounts paid by the United States for the transportation 
of property “are exempt from tax only when the payment is made 
directly to the carrier by the governmental agency.” The said state- 
ment continues as follows: 


* * * ‘Transportation charges not paid directly to the carrier (for example, 
charges paid by Government contractors operating on a cost-plus-fixed-fee or 
other basis) are subject to the tax. The fact that in such a case the contractor 
may be reimbursed for the transportation charges paid will not affect the tax 
liability. No proof of exemption will be required in any case where a shipment 
is made under a Government bill of lading, Standard Form 1058A, or where the 
transportation charge is paid directly by the governmental agency entitled to 
exemption. 


Hence, there would be no reasonable basis for the issuance to a Gov- 
ernment contractor of a tax exemption certificate to cover the amount 
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of the property transportation tax here involved even though the terms 

of the contract and other circumstances in a particular case were 
such as to require the reimbursement of the contractor by the Govern- 
ment of the amount of the tax paid by him. 

As pointed out in your letter, supra, the tax article or clause quoted 
therein, and which is required by the terms of War Department Pro- 
curement Regulation 357 to be included in all lump-sum contracts 
where the estimated time of performance exceeds sixty days, varies in 
some respects from the tax article or clause which is in use by other 
agencies of the Government. Also, it is noted that after setting forth 
the purpose of the reimbursement provisions of the tax clause here 
involved you express the view that the property transportation tax 
laid by the above-quoted statutory provisions is in general the type 
of subsequently imposed tax on account of the payment of which the 
framers of the said contract provisions intended to protect a con- 
tractor. However, although it is apparent that the purpose of the 
said reimbursement provisions was to provide protection to a contractor 
from the burden of taxes imposed subsequent to the award of a contract 
and thus to obviate demands by a contractor for price allowances to 
cover the possibility of increased excise taxes affecting the cost of the 
performance of his contract, it is well established that in determining 
the intention of the parties with respect to the terms of a written con- 
tract the question is not what intention may have existed in the minds 
of the parties but what intention is expressed by the language used 
in the contract. ‘ 

The terms of the tax clause here for consideration provide that a 
contractor shall be reimbursed for such payments as are required to 
be made by him on account of taxes imposed “after the date of the 
award” and as are “directly applicable to the supplies or work covered 
hereby or the materials used in the manufacture thereof or” as are 
imposed “directly upon the importation, production, processing, manu- 
facture, construction or sale of such supplies, work, or materials.” 
In view of the precise language thus used it would seem to be clear 
that the proviso contained in said clause which stipulates “That nothing 
contained herein shall be construed as requiring the Government to 
reimburse the contractor for any federal, state or local income taxes, 
income surtaxes or excess profits taxes” was embodied therein out of 
abundant caution and cannot properly be regarded as indicating an 
intent that a contractor should be entitled to reimbursement for the 
amount of all other types of subsequently imposed taxes required to 
be paid by him in connection with the performance of his Government 
contract. 

Moreover, although you refer to the contention advanced by some 
contractors that the tax here involved is directly applicable to the 
“work covered” by a contract involving the transportation of supplies 
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at the expense of the contractor because the transportation is a part 
of the “work” required of the contractor within the meaning of that 
word as used in the said tax clause, there is nothing in your letter to 
indicate that you concur in that view. Furthermore, since it appears 
that the clause is used in both construction and supply contracts and 
in view of the terms of the clause providing for the reimbursement of 
amounts paid on account of taxes upon certain specified operations, it 
is believed you will agree that the word “work” as there used was not 
intended to describe the various matters involved in the performance 
of a contract but is used in contradistinction to the world “supplies” 
appearing therein. That is to say, that the “supplies” comprehended 
by the provisions of said clause are the completed articles furnished 
to the Government under the terms of a supply contract (United States 
v. Cowden Manufacturing Company, 312 U. S. 34), while the “work” 
to which reference is made is the building or other structure erected 
for the Government pursuant to the terms of a construction contract. 

It is, of course, of the utmost importance that the reimbursement 
provisions with respect to subsequently imposed taxes contained in 
the tax clause here involved do not purport to stipulate for the pay- 
ment of all applicable taxes but only such taxes as are directly 
applicable to the supplies or work or the materials used in their man- 
ufacture or as are laid directly upon the operations respecting the 
supplies, work, or materials, as are specifically mentioned therein, or 
upon the sale of such supplies, work, or materials. Obviously, the 
tax here involved—laid as it is upon “the amount paid * * * for 
the transportation * * * of property * * * by rail, motor 
vehicle, water, or air”—cannot be viewed as a tax “directly upon the 
importation, production, processing, manufacture, construction or 
sale” of the supplies or work covered by a Government contract or the 
materials used in the manufacture thereof. 

Furthermore, there appears to be a substantial basis for the view 
that the tax is not “directly applicable to the supplies or work cov- 
ered” by a Government contract “or the materials used in the manu- 
facture thereof.” In this connection it is to be observed that the tax 
is not laid on the property transported—or, for that matter, on the 
act of transportation itself—but on the amount paid for the trans- 
portation; and it becomes payable irrespective of the nature or in- 
trinsic value of the commodity transported. And although the effect 
of the tax is to cast an additional burden upon a contractor who pays 
property transportation charges in connection with the performance 
of a Government contract it would seem that, so far as the property 
transported is concerned, the burden is indirect rather than direct and, 
therefore, the tax may not properly be regarded as directly applicable 
to such property. At least insofar as increasing the cost of the per- 
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formance of & contract is concerned the property transportation tax 
here involved would appear to be no more direct than were the social 
security taxes which were held by the Supreme Court of the United 
States in the case of United States v. Glenn L. Martin Company, 808 
U. S. 62, not to come within the scope of the provisions of the tax 
clause there involved; and, in the light of the decision in that case, 
this office would not be justified in concluding that the said property 
transportation tax comes within the scope of the reimbursement pro- 
visions of the tax clause here involved. 

Careful consideration has been given to the various matters set forth 
in your letter, but I am constrained to hold that, in the absence of a 
judicial determination in the matter, payment is not authorized on 
the basis of the reimbursement provisions contained in the tax clause 
quoted by you of any claim by a lump-sum contractor for reimburse- 
ment of an amount paid by him on account of the property transpor- 
tation tax imposed by section 3475 of the Internal Revenue Code. 


(B-31169) 


GENERAL ACCOUNTING OFFICE—DECISIONS—DISBURSING OFFI- 
CERS—NECESSITY FOR PRESENTATION OF SPECIFIC VOUCHER 
ACCOMPANIED BY COMPLETE STATEMENT OF FACTS 


This office may render a decision to a disbursing officer only on a question specifi- 
cally involved in a voucher which is properly before him for payment, and 
then only when the voucher, properly certified and approved, is submitted 
accompanied by a complete statement of facts. 


Assistant Comptroller General Elliott to Alan Hamerslag, January 2, 1943: 
. There has been received your letter of November 28, 1942, as follows: 


Subject: Right to Money Allowance for Quarters, in the case of HUTCHINS, 

Harley W., 212-59-18, GH2c, U. 8. N. 

1. It is requested that a decision be given this office, as to the subject man’s 
right to money allowance for quarters. 

2. The subject named man is the declared father of a minor child born out 
of wedlock, both the mother and child being dependents since September 1940. 
Because of the movements of this vessel, he has not been in the United States in 
order to legally marry his dependent wife. 

3. No data as to the right to the allowance for children born in this status is 
available in present references, and a decision would be required before payment 
of the allowance is made. 


You are advised that this office can render a decision to a disbursing 
officer only on a question specifically involved in a voucher which is 
properly before him for payment, and then only when the voucher, 
properly certified and approved, is submitted accompanied by a com- 
plete statement of facts. See 25 Comp. Dec. 653. 

However, although no voucher was submitted and the facts pre- 
sented are insufficient to enable this office to make a determination, 
attention is invited génerally to 13 Comp. Gen. 439 and 21 id. 79. 
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(B-31316) 


COMPENSATION—ADDITIONAL OR OVERTIME—ACT OF DECEMBER 22, 
1942 


All employees in or under the office of the Architect of the Capitol—including 
employees of the House of Representatives and United States Senate restau- 
rants—are “in or under the legislative branch” within the meaning of the 
act of December 22, 1942, providing for the payment of 10 percent additional 
compensation in lieu of overtime compensation to certain classes of em- 
ployees, including employees in or under the legislative branch, and there- 
fore, such employees are entitled to the additional compensation, within the 
limitations of the statute, regardless of the number of hours per week they 
are required to work and regardless of whether their compensation is com- 
puted on a per hour, per diem or per annum basis. 

The payment of 10 percent additional compensation in lieu of overtime compen- 
sation to certain classes of employees, as authorized by the act of December 
22, 1942, is not conditioned upon the rendition of overtime services. 

No employee is entitled to receive both overtime compensation and additional 
compensation on a 10 percent basis by reason of the act of December 22, 1942, 
providing for payment, within the limitations prescribed therein, of over- 
time compensation or 10 percent additional compensation in lieu thereof. 

In applying the salary limitations of $2,900 and $5,000 per annum, prescribed by 
the overtime and additional compensation act of December 22, 1942, to the 
compensation of employees paid on per diem or per hour basis, the per diem 
equivalents of the per annum salary limitations are computed by dividing 
$2,900 or $5,000 per annum, as the case may be, by the number of days dur- 
ing the year for which the employees receive their compensation, and the per 
hour equivalents by dividing the daily salary limitations by the number of 
hours the employees are regularly required to work each day. The decision 
sets forth the computation for employees receiving compensation for every 
day of the year except Sundays, and for those working and receiving com- 
pensation for five and five and one-half days per week, respectively. 

In applying on a daily basis the salary limitations of $2,900 and $5,000, prescribed 
by the overtime and additional compensation act of December 22, 1942, to 
the compensation of employees paid on a per annum basis for part time or 
intermittent service, the per diem equivalents of the per annum salary limita- 
tions are computed by dividing $2,900 or $5,000, as the case may be, by 360; 
oe the per diem equivalent of $2,900 per annum is $8.05, and of $5,000, 

13.88. 

The payment of overtime compensation, or 10 percent additional compensation in 
lieu thereof, under the act of December 22, 1942, does not constitute an 
“equivalent increase in compensation” within the meaning of the within- 
grade salary-advancement statute of August 1, 1941, and does not affect an 
employee's eligibility to a within-grade salary advancement thereunder. 


Comptroller General Warren to the Architect of the Capitol, January 2, 1943: 
I have your letter of December 22, 1942, as follows: 
The following matters are presented for your consideration and advice: 


1. Re: Employees of the Office of the Architect of the Capitol. 
The Act of June 6, 1980 (46 Stat. 513) provides: 


“Appropriations under the control of the Architect of the Capitol shall be 
available hereafter for expenses of personal and other services.” 

The Act of June 20, 1929 “Legislative Pay Act” (46 Stat. 38) provides: 

“Sec. 3. Section 2 of the Act entitled ‘An Act to provide for the classification 
of civilian positions within the District of Columbia and in the field services,’ 
approved March 4, 1923 (United States Code, title 5, section 662), is hereby 
amended so as to include within the definition of the term ‘department,’ con- 
tained in the second paragraph of such section, the office of the Architect of 
the Capitol: Provided, That this section shall not operate to reduce the com- 
pensation of the present incumbent in any position nor to prevent the Architect 
of the Capitol from employing professional and technical services in connection 
with construction projects at such rates of compensation as he may deem neces- 
sary in the public interest.” 
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The Act of August 1, 1941 (55 Stat. 615) provides: 

“Sec. 6. Section 8 of the Legislative Pay Act of 1929 is hereby amended effec- 
tive on the date of the enactment of this Act by adding at the end of the first 
paragraph thereof, before the period, the following: ‘Provided further, That 
the compensation of any employees under the Office of the Architect of the 
Capitol whose tenure of employment is temporary or of uncertain duration may 
be fixed by the Architect of the Capitol without reference to the provisions of 
the Classification Act of 1928, as amended.’ ” 

Pursuant to these provisions of law, all employees on the regular force of 
the Office of the Architect of the Capitol whose tenure of employment is perma- 
nent in character are compensated in accordance with the provisions of the 
Classification Act of 1923, as amended. 

The rates of pay for other employees under the Office of the Architect of 
the Capitol are generally fixed by the Architect of the Capitol without regard to 
the provisions of the Classification Act of 1923, as amended ; the tenure of employ- 
ment of such employees being temporary or of uncertain duration, 

These temporary employees include principally (a) elevator operators and 
laborers serving under patronage appointments, whose rates of pay have been 
fixed with the approval of the proper committees and commissions of Congress 
at the uniform rate of $1200 per annum for the elevator operators and $1140 
per annum for the laborers; (b) laborers and mechanics employed as needed 
from time to time to temporarily supplement the regular maintenance force, whose 
rates of pay are usually fixed on either a per annum or a per diem basis—the 
per annum basis generally being about the same rates as the salary rates of 
similar employees on the permanent force, and the per diem basis generally being 
$4.00 or $5.00 per diem for general laborers or helpers, and prevailing per diem 
wage rates for the various mechanics; (c) laborers and mechanics employed for 
construction or repair work or special improvements, usually employed on a 
per diem or per hour basis and paid prevailing wage rates; (d) intermittent 
employees usually paid by the hour, such as intermittent or relief elevator 
operators paid 50 cents per hour for time actually served. 

Most of the temporary employees under group (c) serve for comparatively 
brief periods—running on an average from two weeks to two or three months— 
and include such mechanics as painters, carpenters, plasterers, bricklayers, stone- 
masons, electricians, etc., and helpers and laborers. Their temporary employment, 
when at per diem or per hour rates, is almost always on the basis of time 
actually served. They are employed on a purely temporary basis and in such 
numbers and for such periods as needed. As soon as the work for which they 
have been hired has been completed, they are separated from the rolls and no 
longer have any connection with the work under the Architect, unless subse- 
quently re-employed for other work. 

Temporary employees are appointed by the Architect of the Capitol and are 
paid from lump sum appropriations under the Architect of the Capitol and al- 
though they are usually paid at rates either in line with rates paid for similar 
work under the Classification Act of 1923, as amended, or in line with prevail- 
ing wage rates for mechanics, yet, with the exception of the patronage employees, 
there are no formal regulations fixing such rates for the various classes of 
temporary workmen employed; the rate for each employee being fixed in his 
letter of appointment, transfer, promotion, demotion, or other personnel change. 

Senate Joint Resolution 170, 77th Congress, passed by the Senate and the House 
December 15, 1942, provides in part: 

“Resolved by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the joint resolution entitled ‘Joint reso- 
lution extending the period for which overtime rates of compensation may be paid 
under certain Acts’, approved July 8, 1942, is amended by striking out ‘November 
30, 1942,’ and inserting ‘April 30, 1943’: Provided, That the authorization con- 
tained herein to pay overtime compensation to certain groups of employees is 
hereby extended, effective December 1, 1942, to all civilian employees in or under 
the United States Government, including Government-owned or controlled organi- 
zations (except employees in the legislative and judicial branches), * * 

“Provided further, That such extension shall not apply to (a) those o. 
‘wages are fixed on a daily or hourly basis and adjusted from time to time in 
accordance with prevailing rates by wage boards or similar administrative author- 
ity serving the same purpose, * * *: And provided further, That officers or 
employees whose compensation is based on mileage postal receipts, fees, piece- 
work, or other than a time period basis or whose hours of duty are infermittent, 
irreguJar, or less than full time, substitute employees whose compensation is based 
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upon a rate per hour or per day, and employees in or under the legislative and 
judicial branches, shall be paid additional compensation, in lieu of the overtime 
compensation authorized herein, amounting to 10 per centum of so much of 
their earned basic compensation as is not in excess of a rate of $2,900 per annum, 
and each such employee shall be paid only such additional compensation or por- 
tion thereof as will not cause his aggregate compensation to exceed a rate of 
$5,000 per annum. * * 

The Senate Committee on Civil Service, in its Report No. 1847, 77th Congress, 
on this Joint Resolution, stated in part: 

“The joint resolution will not affect employees whose compensation is based 
upon hourly rates fixed and adjusted by wage boards or similar administrative 
wage-fixing authority, elected officials, heads of departments and agencies, and 
certain employees outside the continental limits of the United States who are paid 
at native wage rates prevailing in the areas in which they are employed.” 

This report also states: 

“Provision is made for the payment of additional compensation to certain 
employees, the nature of whose work does not readily lend itself to an overtime 
pay program. Such additional compensation would amount to 10 percent of so 
much of an employee’s salary as does not exceed a rate of $2,900 per annum, 
and would be subject to the $5,000 ceiling referred to in the preceding paragraph. 
Included in this category would be employees whose compensation is based on 
mileage, postal receipts, fees, piecework, or other than a time-period basis or 
whose hours of duty are intermittent, irregular, or less than full time, substitute 
employees who are paid at hourly or daily rates, and employees in the legislative 
and judicial branches of the Government.” 

The Office of the Architect of the Capitol is a part of the Legislative Branch of 
the Government. The Comptroller General in Decision of March 3, 1927 (6 Comp. 
Gen. 565) to the Architect of the Capitol stated “Personal services paid for from 
appropriations under your control are performed in positions in the Legislative 
Branch of the Government”. Further definition of employees of the Office of the 
Architect of the Capitol as legislative employees and other information, in general, 
bearing upon the authority of the Architect of the Capitol are also set forth in 
Comp. Gen. A-26211, March 14, 1929, 12 Comp. Gen. 83 (July 20, 1982), 12 Comp. 
Gen. 82 (July 20, 1982), Comp. Gen. A-52072, December 4, 1933. Reference is 
also made to Comp. Dec. Vol. IV, Pages 125-129, September 18, 1897, to the 
Librarian of Congress, Comp. Gen. Dec. of August 11, 1982 to Chas. F. Pace, 
Financial Clerk of the Senate, [A-43837] and Comp. Gen. Decision of August 1, 
1932 to Senator Steiwer [A-—43201]. 

In the opinion of this office it is clear that under the terms of S. J. Resolution 
170, all employees under the Office of the Architect of the Capitol, compensated 
on a per annum basis, whether temporary or permanent, and all per diem and 
per hour temporary employees, other than those paid prevailing wage rates, are 
entitled to the 10 per cent additional compensation benefit authorized under the 
final proviso of Section 1 of S. J. Res. 170. 

With reference to temporary employees who are paid prevailing wage rates, 
although the Architect of the Capitol has the authority to fix the rates of pay 
for such employees without reference to the Classification Act of 1923, as 
amended, and prior to the Act of August 1, 1941, also had such authority under 
Section 5 of the Classification Act of 1923, as amended, yet the Architect of the 
Capitol has never been understood to be a wage-fixing authority within the 
meaning of Section 23 of the Act of March 28, 1934 (48 Stat. 522). In this 
connection, reference is made to 13 Comp. Gen. 486 and 14 Comp. Gen. 496. 

However, it is not entirely clear to this office as to whether or not temporary 
per diem or per hour employees who are paid prevailing wage rates, are included 
under the 10 per cent additional compensation benefit authorized by 8S. J. Res. 
170, in view of the wording of the following proviso of Section 1 of such resolution: 

“Provided further, That such extension shall not apply to (a) those whose wages 
are fixed on a daily or hourly basis and adjusted from time to time in accordance 
with prevailing rates by wage boards or similar administrative authority serving 
the same purpose, * * *” 

Reference is also made to the following statement contained in Senate Report 
No. 1847, 77th Congress, previously referred to: 

“The joint resolution will not affect employees whose compensation is based 
upon hourly rates fixed and adjusted by wage boards or similar administrative 
wage-fixing authority, * * 

Your opinion is therefore requested as to whether any employees under the 
Office of the Architect of the Capitol are excluded from the benefits of S. J. Res. 
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170, or whether each and every employee under the Architect of the Capitol, 
regardless of tenure of employment, method of salary fixing, hours of duty, or 
nature of employment, should be granted the 10 per cent additional compensation, 
subject, of course, to the restrictions contained in the Resolution relative to the 
$2900 and $5000 salary rates. 

In the case of temporary mechanics or other employees receiving per diem or 
per hour rates, if the same are considered eligible for the 10 per cent additional 
compensation, should their daily rate be multiplied by 313 days in determining 
the $2900 and $5000 salary limitations, or by 287 days where work is performed 
on a 5% days per week basis, or by 261 days where work is performed on a 5 days 
per week basis? 

In granting the 10 per cent additional compensation, it is understood that 
certain employees, such as charwomen who work 3 or 4 hours per day and are 
employed on a year-round basis and compensated under the Classification Act of 
1923, as amended, and employees who work on a 5 days per week basis, are not 
required to serve any additional hours of duty in order to receive the 10 per cent 
additional compensation. Insofar as requiring per annum employees to work, 
hereafter, on Saturday afternoons is concerned, it is assumed that the principle 
laid down in 12 Comp. Gen. 83 is applicable. 

The Act of August 1, 1941 (55 Stat. 613-614) provides in part: 

“* * * the Classification Act of 1923, as amended, is hereby further amended 
as follows: 

“Sec. 2. Section 7 of the said Act is hereby amended by inserting the letter 
‘(a)’ after the figure ‘7’ at the beginning of said section, and by adding the 
following paragraphs as subsections thereof: 

“(b) All employees compensated on a per annum basis, and occupying perma- 
nent positions within the scope of the compensation schedules fixed by this Act, 
who have not attained the maximum rate of compensation for the grade in which 
their positions are respectively allocated, shall be advanced in compensation suc- 
cessively to the next higher rate within the grade at the beginning of the next 
quarter, following the completion of: (1) Each eighteen months of service if such 
employees are in grades in which the compensation increments are $60 or $100, 
or (2) each thirty months of service if such employees are in grades in which 
the compensation increments are $200 or $250, subject to the following conditions: 

“(1) That no equivalent increase in compensation from any cause was received 
during such period, except increase made pursuant to subsection (f) of this 
section; * * *” 

Your opinion is requested as to whether or not the 10 per cent additional com- 
pensation authorized under S. J. Res. 170 is to be construed as an increase in com- 
pensation within the meaning of the above-cited Act of August 1, 1941, “That no 
2quivalent increase in compensation from any cause was received during such 
period * * *”, particularly in view of the fact that the 10 per cent additional 
compensation benefit is temporary in character; Section 4 of S. J. Res. 170, 
reading: 

“Sec. 4. This joint resolution shall take effect as of December 1, 1942, and shall 
terminate on April 30, 1948, or such earlier date as the Congress by concurrent 
resolution may prescribe.” 

2. Re: Employees of the House of Representatives and United States Senate 
Restaurants: 

(a) House Restaurant: 

House Resolution 590, 76th Congress, agreed to September 5, 1940, provides in 
part: 

“Resolved, That effective October 1, 1940, until otherwise ordered by the House, 
the management of the House Restaurant and all matters connected therewith 
shall be under the direction of the Architect of the United States Capitol under 
such rules and regulations as he may prescribe for the operation and the employ- 
ment of necessary assistance for the conduct of said restaurant by such business 
methods as may produce the best results consistent with economical and modern 
management. * * *” 

Section 208 of the “First Supplemental Civil Functions Appropriation Act, 
1941”, approved October 9, 1940 (54 Stat. 1056) provides in part: 

“Sec. 208. (a) The Architect of the Capitol is hereby authorized and directed 
to carry into effect for the House of Representatives, and to exercise the authori- 
ties contained in, the Resolution of the House of Representatives numbered 590, 
adopted September 5, 1940, and any other resolution of such House amendatory 
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thereof or supplementary thereto hereafter adopted. Such authority and direc- 
tion shall continue until the House of Representatives shall by resolution other- 
wise order.” . é 

The Comptroller General in Decision B-15712, April 14, 1941, stated in part: 

“As to the question presented relative to the status of the restaurant employees, 
it is noted that section 208 (a) of the act of October 9, 1940, supra, expressly 
provides that the Architect of the Capitol is to operate the restaurant “for the 
House of Representatives” and that, under section 208 (b), appropriations for 
such restaurant are to be a part of the appropriation “Contingent Expenses, 
House of Representatives.” The transfer of the operation and control of the 
restaurant from the Committee on Accounts of the House of Representatives 
to the Architect of the Capitol did not operate to make the restaurant an activity 
or function of the Office of the Architect of the Capitol, but left it as an activity 
or function of the House of Representatives, the Architect of the Capitol being 
merely the agent or means through which the restaurant is operated by that 
body. The salaries or wages of the personnel of the restaurant are paid either 
from receipts from the operation of the restaurant, or from funds appropriated 
as part of the contingent expense appropriation of the House of Representatives, 
or from both; and all such funds whether derived from receipts or from the 
appropriation are public moneys. It would seem clear, therefore, that the 
personnel of the restaurant are employees of the United States in the legislative 
branch of the Government. * * * 

‘“* * * Furthermore, since, as hereinbefore shown, employees of the 
restaurant after September 30, 1940, are in the same status insofar as being 
employees of the House of Representatives is concerned, as were employees of 
the restaurant prior to October 1, 1940, it is not apparent why employees of the 
restaurant after September 30, 1940, are not entitled-to the benefits and subject 
to the requirements of the retirement act applicable to legislative employees to 
the same extent and subject to the same conditions as were employees of the 
restaurant prior to October 1, 1940. * * *” 

(b) Senate Restaurants: 

Public Law 709, 77th Congress, approved September 9, 1942, provides in part: 

“* * * effective September 15, 1942, the management of the Senate Restau- 
rants and all matters connected therewith, heretofore under the direction of the 
Senate Committee on Rules, shall be under the direction of the Architect of the 
Capitol under such rules and regulations as the Architect may prescribe for the 
operation and the employment of necessary assistance for the conduct of said 
restaurants by such business methods as may produce the best results consistent 
with economical and modern management, subject to the approval of the Senate 
Committee on Rules as to matters of general policy: Provided, That the manage- 
ment of the Senate Restaurants by the Architect of the Capitol shall cease and 
the restaurants revert from the jurisdiction of the Architect of the Capitol 
to the jurisdiction of the Senate Committee on Rules upon adoption by that com- 
7 of a resolution ordering such transfer of jurisdiction at any time hereafter. 

as SS 

“Sec. 3. The Architect of the Capitol is hereby authorized and directed to 
carry into effect for the United States Senate the provisions of this Act and to 
exercise the authorities contained herein, and any resolution of the Senate 
amendatory hereof or supplementary hereto hereafter adopted. Such authority 
and direction shall continue until the United States Senate shall by resolution 
otherwise order, or until the Senate Committee on Rules shall by resolution order 
the restaurants to be returned to the committee’s jurisdiction. 
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“Sec. 7. This Act shall supersede any other Acts or resolutions heretofore 
approved for the maintenance and operation of the Senate Restaurants: Provided, 
however, That any Acts or resolutions now in effect shall again become effective, 
should the restaurants at any future time revert to the jurisdiction of the Senate 
Committee on Rules.” 

Your opinion is further requested as to whether this office is correct in its 
interpretation that all employees of the House of Representatives and United 
States Senate Restaurants are to be granted the 10 per cent additional com- 
pensation authorized by S. J. Resolution 170. 

Your early advice in these matters will be appreciated, 
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Public Law 821, approved December 22, 1942, 56 Stat. 1068 (Senate 
Joint Resolution 170), expressly excepts employees in the legislative 
branch of the Government from those provisions of the resolution 
relating to the-payment of overtime compensation but it expressly 
includes employees in or under the legislative branch of the Govern- 
ment within those provisions of the resolution requiring payment of 
additional compensation on a 10 per centum basis in lieu of the 
overtime compensation, subject to the salary limitations or ceiling 
rates of $2,900 and $5,000 per annum therein fixed. Based upon the 
laws and decisions cited in your letter, it is concluded that the office 
of the Architect of the Capitol is in or under the legislative branch 
of the Government; and it would follow that a/Z of the employees in 
or under the office of the Architect of the Capitol, including employees 
of the House of Representatives and United States Senate restaurants, 
and regardless of the basis upon which their compensation is com- 
puted—per hour, per day, or per annum—and, also, regardless of the 
number of hours per week they are required to work, are properly for 
regarding as in or under the legislative branch of the Government 
within the meaning of Public Law 821. The view that such employees 
are in or under the legislative branch of the Government is strength- 
ened by the fact that the Congress found it necessary to enact special 
legislation (act of June 20, 1929, 46 Stat. 38) in order to bring certain 
employees in the office of the Architect of the Capitol within the pur- 
view of the Classification Act. 

Of course, it was clearly the purpose and intent of the Congress 
that no employee is entitled to receive, by reason of said resolution, 
both overtime compensation and additional compensation on a 10 
per centum basis. See page 9932 of the Congressional Record for 
December 15, 1942. The payment of additional compensation on a 
10 per centum basis authorized by the new statute is in nowise con- 
ditioned upon the rendition of overtime service—such additional 
compensation being expressly stated in the statute as “in lieu of the 
overtime compensation authorized-herein”. Hence, no employee of 
the Architect of the Capitol is required to work additional hours in 
order to receive the additional compensation on a 10 per centum basis. 
Of course, per annum employees may, within administrative discre- 
tion, be required to work additional hours without regard to Public 
Law 821; and the same would be true of employees paid on any other 
basis provided their hours of labor are not regulated by a law which 
has not been suspended. 

In view of what is stated above, it is unnecessary to consider herein 
whether the Architect of the Capitol is, or is not, a “similar admin- 
istrative authority serving the same purpose” as “wage boards” within 
the meaning of exception (a) of the first proviso of the statute. 
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In determining the salary limitations or ceiling rates of $2,900 and 
$5,000 per annum for employees who are paid on a per diem or per hour 
basis, rather than on a per annum basis, for full time, intermittent 
or part time service, it is necessary to compute the per annum equiva- 
lent of the daily or hourly rates of the employees. In that connection, 
reference is made to decision of August 22, 1941, 21 Comp. Gen. 165, 
166, wherein it was stated : 

It has been held generally that in the absence of a statute otherwise providing 
the per annum equivalent of a per diem rate of compensation is computed on the 
basis of the number of days of the year for which the employees receive their 


regular pay. 8 Comp. Gen. 261; 11 id. 217; id. 362; 12 id. 11; id. 271; 13 id. 
167 ; 15 id, 305; 16 id. 1010; 18 id. 768. 


The syllabus of the decision reads: 


In creating additional positions under the provision in the Naval Appropria- 
tion Act, fiscal year 1942, prohibiting the use of appropriations referred to therein 
for additional positions at salary rates in excess of $5,000 per annum, the Navy 
Department may compute the per diem‘salary equivalent of the per annum rate 
of $5,000, for positions in which the employees are subject to the 40-hour week 
laws and for which the regular tour of duty is fixed administratively at 5 days 
per week with 2 nonwork days for which no compensation is paid except for over- 
time services, by dividing $5,000 by 261 [365 less 104 (52 by 2)] days for the year, 
but if the number of work days per week is increased or decreased the divisor 
should be increased or decreased accordingly. 

Accordingly, in line with said decision, it is held that in applying 
the salary limitations or ceiling rates of $2,900 and $5,000 per annum 
for employees who are paid compensation on a per diem or per hour 
basis, rather than on a per annum basis for full time, intermittent, or 
part time service, the per diem salary limitations or ceiling rates may 
be computed by dividing the rates of $2,900 and $5,000 per annum by 
the number of days during the year for which the employees receive 
their compensation. That is to say: (1) if the employees receive com- 
pensation for every day of the year, including national holidays but 
excepting Sundays, the divisor for computing one day’s salary limi- 
tation or ceiling rate would be 313 (365 less 52) ; (2) if the employees 
work and are paid for only five days per week, the divisor would be 
261 (365 less 104); and (3) if the employees work and are paid for 
five and one-half days per week, the divisor would be 287 (365 less 
78). Thus, the 10 per centum would be computed on that part of a 
daily rate not to exceed (1 above) $9.26, provided that the additional 
compensation does not cause the daily rate to exceed $15.97; (2 above) 
$11.11, provided the additional compensation does not cause the daily 
rate to exceed $19.15; (3 above) $10.10, provided the additional com- 
pensation does not cause the daily rate to exceed $17.42. The salary 
limitations or ceiling rates on an hourly basis would be computed by 
dividing the daily salary limitation or ceiling rate by the number of 
hours the employees are regularly required to work each day, usually 
eight. Of course, the salary limitations or ceiling rates on a daily 
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basis for employees who are paid on a per annum basis for part time 
or intermittent service would be computed by dividing $2,900 and 
$5,000 per annum by 360. On that basis the salary limitation or ceiling 
rate of $2,900 per annum for one day would be $8.05 and the salary 
limitation or ceiling rate of $5,000 per annum for one day would be 
$13.88. See salary tables. The 10 per centum would be computed on 
that part of the daily rate for such employees not to exceed $8.05, pro- 
vided the additional compensation does not exceed the daily rate of 
$13.88. 

There is no purpose or intent shown either in the statute or in its 
legislative history to affect in any manner the operation of the within- 
grade salary advancement plan prescribed by the act of August 1, 1941, 
for employees falling within the purview of the Classification Act, as 
amended. The act of August 1, 1941, operates upon the base pay, 
whereas the overtime or additional compensation authorized or re- 
quired to be paid by Public Law 821 is in addition to base pay. It is 
concluded, therefore, that the payment of the overtime or additional 
compensation will not constitute an “equivalent -increase in compensa- 
tion” within the meaning of section 7 (b) (1) of the Classification Act, 
as amended by section 2 of the act of August 1, 1941, 55 Stat. 613. 
Compare 21 Comp. Gen. 478; id. 947, 953. 


(B-31430) 


COMPENSATION—ADDITIONAL OR OVERTIME—EMPLOYEES WHOSE 
WAGES ARE FIXED BY WAGE BOARDS OR SIMILAR ADMINISTRATIVE 
AUTHORITY 


The purpose and intent of the Congress under the act of December 22, 1942, pro- 
viding for payment, within the limitations prescribed therein, of overtime 
compensation or 10 percent additional compensation in lieu thereof, was to 
exclude from any benefits of the act all employees whose wages are fixed and 
adjusted from time to time in accordance with prevailing rates by wage 
boards or similar administrative authority serving the same purpose, regard- 
less of whether their compensation is fixed on the basis of the hour, day, year, 
or piece work. 

The Public Printer and the Joint Committee on Printing constitute an “adminis- 
trative authority serving the same purpose” as “wage boards” within the 
meaning of the act of December 22, 1942, providing for payment, within the 
limitations prescribed therein, of either overtime compensation or additional 
compensation on a 10 percent basis, and, therefore, the said act has no appli- 
cation to those employees of the Government Printing Office whose wages are 
fixed pursuant to the act of June 7, 1924, authorizing the Public Printer, with 
the approval of the Joint Committee on Printing, to fix and adjust from time 
to time the wages of said employees. 


Comptroller General Warren to the Public Printer, January 4, 1943: 


T have your letter of December 30, 1942, as follows: 


Reference is made to 8. J. Res. 170 approved December 22, 1942. 

The first part of Section 1 of the Resolution provides: 
“the joint reSolution entitled ‘Joint resolution extending the period for which 
overtime rates of compensation may be paid under certain Acts’, approved July 3, 
1942, is amended by striking out ‘November 30, 1942’ and inserting ‘April 30, 
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1943’: Provided, That the authorization contained herein to pay overtime com- 
pensation to certain groups of employees is hereby extended, effective December 
1, 1942, to all civilian employees in or under the United States Government, 
including Government-owned or controlled organizations (except employees in 
the legislative and judicial branches), * * * Provided further, That such 
extension shall not apply to (a) those whose wages are fixed on a daily or hourly 
basis and adjusted from time to time in accordance with prevailing rates by wage 
boards or similar administrative authority serving the same purpose. 

The last proviso of Section 1 of the Resolution reads as follows: 

“That officers or employees whose compensation is based on mileage, postal 
receipts, fees, piecework, or other than a time period basis or whose hours of duty 
are intermittent, irregular, or less than full time, substitute employees whose 
compensation is based upon a rate per hour or per day, and employees in or under 
the legislative and judicial branches, shall be paid additional compensation, in 
lieu of the overtime compensation authorized herein, amounting to 10 per centum 
of so much of their earned basic compensation as is not in excess of a rate of 
$2,900 per annum * * *” 

The salaries of all employees of the Government Printing Office (except ap- 
proximately 287 in the Office of the Superintendent of Documents who are under 
the Classification Act) are fixed in accordance with the provisions of the Act of 
June 7, 1924 (U. S. Code, Title 44, Sec. 40), which reads as follows: 

“The Public Printer may employ, at such rates of wages and salaries including 
compensation for night and overtime work, as he may deem for the interest of 
the Government and just to the persons employed, except as otherwise provided 
herein, such journeymen, apprentices, laborers, and other persons as may be 
necessary for the work of the Government Printing Office; but he shall not, at 
any time, employ more persons than the necessities of the public work may 
require or more than two hundred apprentices at any one time. The minimum 
pay of all journeymen printers, pressmen, and bookbinders, employed in the 
Government Printing Office shall be at the rate of 90 cents an hour for the time 
actually employed. Except as hereinbefore provided, the rate of wages, including 
compensation for night and overtime work, for more than ten employees of the 
same occupation shall be determined by a conference between the Public Printer 
and a committee selected by the trades affected, and the rates and compensation 
so agreed upon shall become effective upon approval by the Joint Committee on 
Printing; if the Public Printer and the committee representing any trade fail to 
agree as to wages, salaries, and compensation either party is hereby granted 
the right of appeal to the Joint Committee on Printing, and the decision of said 
committee shall be final; the wages, salaries, and compensation determined as 
provided herein shall not be subject to change oftener than once a year there- 
after. Employees and officers of the Government Printing Office, unless other- 
wise herein fixed, shall continue to be paid at the rates of wages, salaries, and 
compensation (including night rate) authorized by law on June 7, 1924, until 
such time as their wages, salaries, and compensation shall be determined as 
hereinbefore provided.” 

The Public Printer as the wage fixing authority for the Government Printing 
Office is continuously exercising the authority and responsibility placed upon 
him by the above Act. In view of this fact your decision at the earliest prac- 
ticable date as to whether §S. J. Res. 170 approved December 22, 1942, repeals, 
modifies, or amends the Act of June 7, 1924, will be appreciated. If your 
answer is in the negative, no action, of course, under S. J. Res. 170 is authorized 
in the Government Printing Office. However, if your answer is in the affirma- 
tive, please advise in detail as to the adjustments required in the Government 
Printing Office by 8S. J. Res. 170. If no adjustments are required by S. J. Res. 
170, the Public Printer will, of course, as the wage fixing authority for the 
Government Printing Office, make such adjustments from time to time as he 
may deem to be in the best interests of the Government and just to the employees 
concerned. 


Subdivision (a) of the second proviso of section 1 of the act of 
December 22, 1942, 56 Stat. 1068, Public Law 821 (S. J. Res. 170), 
quoted in your letter, expressly excepts from the extension of the 
authority to pay overtime compensation appearing in earlier laws ap- 
plicable to certain classes of employees under the War and Navy 
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Departments “those [employees] whose wages are fixed on a daily or 
hourly basis and adjusted from time to time in accordance with pre- 
vailing rates by wage boards or similar administrative authority serv- 
ing the same purpose.” While such exception, because of its position 
in the statute and its terms, might be regarded as applicable only to 
employees paid solely on a daily or hourly basis, a reading of the entire 
statute, as well as its legislative history, requires a broader application 
of the exception in order to effectuate the evident purpose and intent 
of the Congress to exclude from any benefits under the statute—both 
overtime compensation and additional compensation on a 10 percent 
basis—all employees whose wages are fixed and adjusted from time to 
time in accordance with prevailing rates by wage boards or similar 
administrative authority serving the same purpose, regardless of the 
basis upon which their compensation is fixed, that is, whether on the 
basis of the hour, the day, the year, or piece work. In other words, 
the legislative intent appears to be that exception (a) should apply 
not only to the overtime compensation authorized in the first part of sec- 
tion 1 but, also, to the additional compensation on a 10 percent basis 
authorized by the last proviso of the same section. The words of the 
last proviso to section 1, authorizing payment of the additional com- 
pensation on a 10 percent basis “in lieu of the overtime compensation 
authorized herein,” and the fact that the same ceiling rates are fixed 
for both classes of payments authorized by the law, manifest an inten- 
tion that the additional compensation on a 10 percent basis is for 
payment generally under the same conditions and subject to the same 
limitations as are applicable to the payment of overtime compensation 
authorized in the law. That exception (a) was intended to apply 
generally under the statute is indicated by the following statement 
made by Senator Mead on the floor of the Senate December 15, 1942 
(Congressional Record, page 9881) : 

* * * It would not extend to employees who now have their wages adjusted 
by wage boards or similar tribunals. It merely provides that employment condi- 
tions of Army and Navy workers shall be extended to other employees; and in 
cases in which the employees cannot be organized on an overtime pay allowance 
basis it provides a 10-percent bonus, and places a ceiling of $2,900. The provision 
is that the first $2,900 of the pay received by a man drawing $3,000, for instance, 


is all that can be figured for either the 10-percent bonus or the time-and-a-half-pay 
provision. [Italics supplied. ] 


Note, also, the following discussion between Congressman Rich and 


Congressman Ramspeck on the floor of the House of Representatives 
December 15, 1942 (Congressional Record, page 9932) : 


Mr. Ricuw. There is one thing that I want to be sure of before we let the bill 
go through and that is that all Government émployees who are now receiving 
time and a half or double time for any of their services are not going to benefit 
on that part of their labors on which they get time-and-a-half time and double 
time, Is this 10 percent going to be applied to those employees who are receiving 
time-and-a-half or double time? If it is, we cannot let this go through, because 
that would not be right. 
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Mr. Ramspeck. No; the 10 percent applies only to those people who do not 
benefit from the overtime. = 

Mr. Ricu. I am very glad to hear that because I understood that was to be 
applicable to certain branches of the Government and not to others. It would 
not be fair, and we could not permit it to go through. 

Mr. Ramspeck. Frankly one of the things that has delayed this legislation is 
that there has been an effort upon the part of some employees of the Government 
to get both overtime and the 10 percent. That is not in the bill. They will get 
their overtime or the 10 percent. 


The Congress recognized that there was no need to provide a statu- 
tory increase in compensation for employees whose wages otherwise 
could be adjusted from time to time under existing laws by wage 
boards or similar administrative authority serving the same purpose 
to meet changing conditions affecting living costs and prevailing 
wages, and it indicated no intent to supersede or to render inoperative 
any existing statute authorizing adjustment of wages by wage boards 
or similar procedure. 

Unquestionably the provisions of the act of June 7, 1924, 43 Stat. 
658 (44 U.S. C. 40) , quoted in your letter, constitute the Public Printer 
and the Joint Committee on Printing an “administrative authority 
serving the same purpose” as “wage boards” within the meaning of the 
act of December 22, 1942. 

Accordingly, it is concluded that the act of December 22, 1942, Public 
Law 821 (S. J. Res. 170) does not repeal, modify, or amend the act of 
June 7, 1924, 48 Stat. 658 (44 U. S. C. 40), and that none of the provi- 


sions of the act of December 22, 1942, authorizing payment of either 
overtime compensation or additional compensation on a 10 percent 
basis has any application to those employees of the Government Print- 
ing Office whose wages are fixed and adjusted from time to time pur- 
suant to the act of June 7, 1924. 


(B-81358) 


LEASES—APPORTIONMENT OF RENT AND FRACTIONAL PERIOD 
COMPUTATIONS 


While no adjustment in rent or other charges is ordinarily authorized in the 
event of the termination of a tenancy or change in rental rate between 
rent days where the rental or other charges are payable in advance unless 
the contract or lease provides otherwise, an apportionment of rent charges 
is authorized where the Government, as lessor, anticipating its need for 
possession of a portion of the leased premises between rent days, effects 
an arrangement, prior to the rent due date, whereby payment of the month’s 
rental is withheld by the lessee subject to later adjustment to conform to 
the reduced rental which was to become effective upon the surrender of the 
involved portion of the premises. 

In computing rental for fractional parts of a month where the occupancy 
under a rental agreement and the rental rate is on a monthly basis and 
the period involved includes parts of two calendar months containing a 
different number of days, the numerator of the fraction is the actual number 
of days of occupancy in the fractional period and the denominator is the 
actual number of days in the rental month, or in other words, the number 
of days in the month in which the billing period begins; thus, if the billing 
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date begins in a 30 day calendar month, the denominator is 30 even thongh 
the period covered by the bill should extend into a 31 day calendar month. 

In computing rental for a full month where the rental rate has been altered 
between rent days or payment dates under a rental agreement where the 
rental rate is on a monthly basis and the period involved includes parts of 
two calendar months containing a different number of days, the denom- 
inator for each fractional portion of the period of occupancy under the 
two rental rates is the actual number of days in the rental month, or in 
other words, the number of days in the month in which the billing period 
begins, and the numerator for each fractional portion is the actual number 
of days of occupancy under each one of the two rental rates. 


Comptroller General Warren to the Federal Works Administrator, January 6, 
1943: 


I have your letter of December 22, 1942, as follows: 


Reference is made to the rental agreement entered into between the Grand 
Plaza Parking Area, Inc., and the Treasury Department, under date of November 
15, 1987, as amended, Contract No. Tec-1202, which provides for the use for 
parking purposes of Square 258, and a portion of Square 257, Washington, D. C., 
at a rental rate of $3,800.00 per month. 

Custody and control of this property was transferred from the Treasury Depart- 
ment to the Public Buildings Administration on April 3, 1940. 

The last amendment to this contract, which occurred on June 5, 1942, provided 
for the vacation of a portion of the parking lot at 12 o’clock, midnight, E. W. T., 
June 7, 1942, in consideration of a reduction in the existing rental rate from 
$4,050.00 per month to $3,800.00 per month. This amendment was necessitated 
by the Government’s need for possession of a portion of the lot. 

Under the terms of the rental agreement, as amended, rental is payable in 
advance; that is to say, on the fifteenth day of each month as rent in advance 
for the ensuing month. The last amendment to the contract provides that the 
reduction in rental rate shall become effective on June 8, 1942, which date occurs 
during the course of a rental term. 

On June 1, 1942, the Grand Plaza Parking Area, Inc., submitted a check in 
the amount of $3,993.54 as rental for the period May 15 to June 14, 1942. 

The method of computation by the lessee is as follows: 


May 15 to June 7, 1942, at the old rate, $4,050.00; or 244; of $4,050.00___ $3, 135. 48 
June 8 to June 14, 1942, at the new rate, $3,800.00; or 74 of $3,800.00___ 858. 06 


$3, 993. 54 


The denominator used in this method is the actual number of days occurring 
from May 15, 1942, to June 14, 1942, inclusive, and does not recognize the fact 
that there are thirty-one calendar days in the month of May and thirty calendar 
days in the month of June. 

The Public Buildings Administration has computed the rental due on the 
basis of the usual calendar month method as follows: 


17 days at the old rate, $4,050.00, in the month of May, 1942; « 

1%, of $4,050.00 ' ‘$2 220. 97 
7 days at the _ rate, $4,050.00, in the month of June, 1942; or 

Iho of $4,050: 
7 days at the ee rate, $3,800.00, in the month of June, 1942; or 

%ho of $3,800.00. 


By letter dated June 29, 1942, the Grand Plaza Parking Area, Inc., was 
requested to forward the amount of $59.10 representing the difference between 
$4,052.64 and the Corporation’s check for $3,993.54. In response to this request, 
the Public Buildings Administration has received a letter dated July 9, 1942, 
signed by B. Wollberg, President of the Grand Plaza Parking Area, Inc., protest- 
ing the requested payment of the additional amount, and asking that the 
Corporation’s check for $3,993.54 be accepted as full payment for the period 
May 15 to June 14, 1942, inclusive. Mr. Wollberg points out in his communica- 
tion that the amount of $4,052.64 is greater than the original contract rate of 
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$4,050.00 per month, and that he believes the Corporation cannot be required 
to pay an amount larger than this contract rate. 

In view of the foregoing, the matter is referred to you for a decision as to 
whether or not the Grand Plaza Parking Area, Inc., is required to pay the 
additional amount requested by the Public Buildings Administration. It will 
be appreciated, also, if you will clarify the method of computing rentals due 
the United States under circumstances whereby a rental contract is amended 
between rent days or is terminated between rent days when two months 
containing a different number of days are involved. 

Your attention is invited to the decision of the Assistant Comptroller of the 
Treasury in 11 Comp. Dec. 494, which holds (quoting from the headnotes) : 

“The word ‘month’ when used in a contract, in the absence of an express 
intention to the contrary, means a ‘calendar’ month; and a ‘calendar month’ is 


a month as expressed in the calendar regardless of the number of days it may 
contain,” 


This statement of the rule is supported by the following cases: 

Guaranty Trust Co. v. Greenough Springs, etc. R. Co., 189 U. S. 187; Scheets vy. 
Selden’s Lessee, 69 U. S. 177; Hunt v. Wickliffe, 27 U. S. 201; Commonwealth v. 
Chambre, 4 U. 8. 143. 


A copy of the Grand Plaza Parking Area, Inc., rental agreement, dated Novem- 
ber 15, 1937, together with copies of all amendments, is on file in your Office, 
and there is transmitted herewith a carbon copy of the Public Buildings Admin- 
istration’s letter of June 29, 1942, together with the original letter of July 9, 
1942, from Mr. Wollberg. 

The lease referred to in your letter was entered into on November 15, 
1937, for use as an automobile parking lot “by the month commencing 
on the 15th day of November A. D. 1937, at and for the monthly rental 
of $4,676.00 payable in advance; that is to say, on the 15th day of 
each month as rent in advance for the ensuing month” and the lease 
recites that the lessee “has agreed to take, and does hereby take and 
hold, the said premises as tenant by the month at the said rent, pay- 
able as aforesaid.” ’ 

It appears that certain parts of the leased space have been relin- 
quished and vacated by the lessee from time to time at a corresponding 
reduction in the rental rate as evidenced by amendments to the original 
lease in the form of proposal and acceptance agreements. The last 
amendment to the said lease (proposal dated June 2, 1942, and accept- 
ance dated June 5, 1942) providing for the vacating by the lessee of a 
certain portion of the leased premises as described in lessee’s proposal 
of June 2, 1942, for use in connection with the establishment of a bus 
loop and a reduction of the rental rate from $4,050 per month to 
$3,800 per month, effective beginning June 8, 1942. 

In the decision 8 Comp. Gen. 275, there is set forth a method of 
computation for frfctional parts of a month where the occupancy 
under the rental agreement and the rental rate was on a monthly basis 
and the period involved included parts of two months containing a 
different number of days. That case involved the storage of auto- 
mobiles seized by the Government under an agreement providing for 
storage of seized automobiles at the rate of $5 per month per automo- 
bile; and there was for consideration the amount of rent due for storage 
for the period beginning on June 10 and ending on September 2, 
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1928, when said automobile was sold by the United States Marshal. 
In that decision it was said: 


In reply you are advised that in a case of storage as set forth in your request, 
from June 10 to August 10 would be two months, and from August 10 to September 
2 (excluding the last day) would be 23 days (22 days in August and 1 day in 
September). Hence the computation would be 223/31 x $5=$13.71. 


In the decision of May 5, 1931, A-35772, involving the computation 
of storage charges from February 6 to March 3, 1931, and from Octo- 
ber 17, 1930, to February 6, 1931, on a Hudson Coach in two different 
garages under separate contracts, it was held as follows: 


The storage in the Central Garage was pursuant to contract No. J-4081 for 
dead storage at $5 per month, fractional parts of the month to be calculated 
upon a pro rata basis, the date the car is sold to be excluded. It is the estab- 
lished rule in the United States that the word “month” when used without qual- 
ification, means a calendar month and is to be computed, not by counting days, 
but by looking at the calendar, and runs from a given day in one month to a day 
of the corresponding number in the next month, with a certain exception not 
here involved. 38 Cyc. 312. Under this rule one month’s storage which began 
on February 6, 1981 would expire at the close of business March 5, 1931, or a 
period of 28 days only. Accordingly, if the car stored in the Central Garage 
was sold March 3, the storage would be computed at 25/28 of $5, or $4.46, but if 
not sold until March 4, the storage would be 26/28 of $5, or $4.64. 

The storage in the Merchants Garage was pursuant to contract Tp-4136 for 
dead storage at $5 per month, fractional parts of a month to be at 20 cents per 
day. The storage should be computed as three months from October 17, 1930, 
to January 16, 1931, $15, and 21 days from January 17 to February 6, inclusive, 
at 20 cents a day, or $4.20, a total of $19.20. 


See, also, decision of December 18, 1935, A—13067, setting up a 
method and procedure for the billing of the various agencies of the 


Government for telephone service on a monthly basis in which it is 
stated— 


(a) Where the rates in the contract are specified as monthly and the service 
continues from any date in one calendar month to the same date in the calendar 
month next following, the bill will be stated at the full monthly rate. For ex- 
ample, service for October 25 to November 24, inclusive. 

(b) Where the rates in the contract are specified as monthly and there is 
no stipulation in the contract requiring the use of a 30-day month in computing 
fractional service charges, nor inclusion therein of any reference to the rule and 
practice applicable to customers generally, the bill for the fractional part of the 
month should be stated on the basis of the actual number of days in the month 
in which the service is rendered. For example, service commencing October 11, 
billed to regular (rotating) billing date October 25 would be computed at 14/31 
times the monthly rate, while a similar billing for November would be computed 
at 14/30 times the monthly rate. The same rule will also apply when telephone 
service is discontinued prior to the end of the regular monthly billing 
period. * * 


Hence, as indicated above, under the established practice and pro- 
cedure of this office in computing fractional charges under contracts or 
leases for services or equipment providing for monthly payments in 
arrears and subject to apportionment of charges or rents when such a 
contract or lease expires or is amended between rent days or payment 
dates involving two months containing a different number of days, 
unless the contract or lease provides otherwise, the bill for the frac- 
tional month should be computed on the basis of the actual number of 
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days in the month in which the service is rendered or the equipment 
furnished, that is to say, if the month in which the billing date begins 
is a 30 day month, the denominator for computing the fractional rent 
or charges is 30 even though the period covered by the bill should 
extend into a 31 day month, and, by the same token, if the month in 
which the billing date begins is.a 31 day month the denominator for 
computing the fractional rent or charges is 31 even though the period 
covered by the bill should extend into a 30 day month. 

Where the rental or other charges are payable in advance, no adjust- 
ment of rent is authorized in the event of termination of the tenancy 
between rent days in the absence of a provision in the lease stipulating 
otherwise. 8 Comp. Gen. 643. And ordinarily the same rule would 
be applicable with respect to a change in rental rate between rent 
days. However, in the present case, it is understood that sometime 
prior to the due date for the payment of rent for the month beginning 
May 15, 1942, it was anticipated that the United States would require 
possession of an additional area of the leased land and that, because 
of the uncertainty as to when such possession would be required, it was 
arranged for the lessee to withhold the payment of rent which became 
due and payable on May 15, 1942, and the leasing parties agreed to 
make an adjustment of rent to become effective following the surrender 
of the area involved by the lessee. Such an arrangement was in the 
interest of the United States because, in the absence thereof, the lessee, 
upon the payment of rent for the month beginning May 15, 1942, would 
have acquired the right to occupy the entire area covered by the lease 
as amended until and including June 14, 1942, without any right in the 
Government to demand possession prior to that date—there being for 
noting in this connection the provision in said lease to the effect that 
the lessee “shall be entitled to not less than thirty days’ notice to vacate 
the * * * premises.” Consequently, the rental for the month be- 
ginning May 15 and ending June 14, 1942, is for apportioning between 
the two rates involved; and as that period contains 31 days, I have to 
advise that the rental due therefor should be commuted in accordance 
with the method followed by the lessee, that is to say, from May 15 to 
June 7, 1942, at the old rate, 24/31 of $4,050 or $3,135.48, and from 
June 8 to June 14, 1942, at the new rate, 7/31 of $3,800 or $858.06, the 
said lessee being obligated to pay the total amount of $3,993.54 for 
such period. 


(B-27520) 


PAY—RETIRED—ENLISTED MEN RETIRED UNDER ACT OF JUNE 30, 1941 






The retired pay of an Army enlisted man whose retirement on May 31, 1942, 
under the act of June 30, 1941, became effective for retired pay purposes 
on June 1, 1942, the effective date of the Pay Readjustment Act of 1942, 
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is for computation on the basis of the pay provided by the said Pay Readjust- 
ment Act—without credit for money allowances for men on the retired list— 
as though the pay rates contained therein applicable to an enlisted man of 
his grade actually had been in effect for six months prior to his retirement, 
rather than that it be computed on the basis of the average pay actually 
received for the six months prior to retirement, plus the money allowances. 


Assistant Comptroller General Elliott to Lt. Col. Carl Witcher, U. S. Army, 
January 7, 1943: . 

There was received by endorsement from the Chief of Finance, your 
letter of July 8, 1942, transmitting a supplemental voucher for 68 cents 
in favor of Hondo D. Jones, No. 6,222,233, master sergeant, United 
States Army, retired, representing the difference between retired pay 
and allowances received and those computed on the basis of the Pay 
Readjustment Act of 1942, for the month of June, 1942. 

It appears that the enlisted man was retired May 31, 1942, by reason 
of physical disability after 20 years’ service and had served at least 
six months in the grade of master sergeant preceding his retirement. 
A notation on the supplemental voucher indicates that he was paid 
retired pay and allowances for the month of June, 1942 in the amount 
of $133.87 on voucher 5346 of your July, 1942 accounts, computed under 
pay laws in operation prior to June 1, 1942, the effective date of the 
Pay Readjustment Act of 1942, Public Law 607, approved June 16, 
1942, 56 Stat. 359. 

Sections 2 and 3 of the act of June 30, 1941, 55 Stat. 394, provide: 


Sec. 2. An enlisted man of the Regular Army or of the Philippine Scouts who 
has served twenty years or more in the military forces of the United States and 
who has become permanently incapacitated for active service due to physical 
disability incurred in line of duty shall be placed on the retired list. 

Sec. 3. When an enlisted man is placed on the retired list pursuant to the 
provisions of the next preceding section he shall receive 75 per centum of the 
average pay he was receiving for six months prior to his retirement plus a money 
allowance of $9.50 per month in lieu of rations and clothing and $6.25 per month 
in lieu of quarters, fuel, and light: Provided, That the money allowances of 
enlisted men of the Philippine Scouts placed on the retired list under this Act 
shall be the same as those heretofore or from time to time hereafter prescribed 
by the Secretary of War under existing law for enlisted men of that organization 
retired after thirty years of service. 

Under section 12 of the Selective Training and Service Act of 1940, 
approved September 16, 1940, 54 Stat. 895, the active duty pay of a 
master sergeant, first class, plus 25 per centum increase for over 
20 years’ service, equals $157.50 a month, and on the assumption that 
Jones received pay at that rate for six months prior to May 31, 1942, 
such rate would be the average monthly pay to be used in computing 
his retired pay under section 3 of the act of June 30, 1941, which 
amount, plus $15.75 allowances therein also provided, would equal 
$133.87 per month. 


Under section 9 of the said act of June 16, 1942, 56 Stat. 363, Public 
Law 607, the monthly base pay of an enlisted man of the first grade is 
fixed at $188. Enlisted men paid under the provisions of section 9 are 
entitled to receive an increase of 5 per centum of the base pay of their 
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grade for each three years of service. The monthly pay of an enlisted 
man of the first grade with 20 years’ service under section 9 of the act 
of June 16, 1942, would amount to $179.40, consisting of $138 base pay 
plus 30 per centum thereof as a longevity increase. On the assumption 
that the average active duty pay for the last six months’ service of an 
enlisted man retired after June 1, 1942, and entitled to the retirement 
benefits of the act of June 30, 1941, amounts to $179.40 per month, 
the retired pay would be $134.55 per month. The question presented 
is whether Jones is entitled to have his retired pay thus computed on 
the basis of pay provided in the act of June 16, 1942. 

It has been established for many years that when enlisted men’s 
retired pay is based on the pay of the rank on which they were 
retired, any change in the pay of the rank for active enlisted men 
applies to the retired pay of retired enlisted men of the same rank. 
20 Comp. Gen. 213, 216. However, under the act of June 30, 1941, 
retired pay is not based upon the rank held by the enlisted man at the 
time of retirement but is computed on a per centum “of the average pay 
he was receiving for six months prior to his retirement plus a money 
allowance of $9.50 per month in lieu of rations and clothing and $6.25 
per month in lieu of quarters, fuel, and light.” 

Other pertinent provisions of the Pay Readjustment Act of June 16, 
1942, 56 Stat. 367, 369, are as follows: 


Sec. 15. On and after the effective date of this Act, retired officers, warrant 
officers, nurses, enlisted men, and members of the Fleet Reserve and Fleet Marine 
Corps Reserve shall have their retired pay, retainer pay, or equivalent pay, com- 
puted as now authorized by law on the basis of pay provided in this Act, which 
pay Shall include increases for all active duty performed since retirement or 
transfer to the Fleet Reserve or Fleet Marine Corps Reserve in the computation 
of their longevity pay and pay periods: Provided, That nothing contained in this 
Act shall operate to reduce the present pay of officers, warrant officers, nurses, 
and enlisted men now on the retired list or drawing retainer pay, or personnel 
in an equivalent status in any of the services mentioned in the title of this Act. 

* eo * - - . * 

Sec. 19. No person, active or retired, of any of the services mentioned in the 
title of this Act, including the Reserve components thereof and the National 
Guard, shall suffer, by reason of this Act, any reduction in any pay, allowances, 
or compensation to which he was entitled upon the effective date of this 
ad: .* 8.2 

The Act of June 10, 1922 (42 Stat. 625), as amended, subsections 12 (a), (b), and 
(c), of the Selective Training and Service Act of 1940 (54 Stat. 885), section 18 
of the Act of March 7, 1942 (Public Law 490, Seventy-seventh Congress), and 
section 8 of the Service Extension Act of 1941 (Public Law 213, Seventy-seventh 
Congress, approved August 18, 1941), and those portions of the Act of March 2, 
1907 (34 Stat. 1217), and of the Act of June 30, 1941 (Public Law 140, Seventy- 
seventh Congress), which authorize allowances for enlisted men on the retired 
list, and all other laws and parts of laws which are inconsistent with the pro- 
visions of this Act, are hereby repealed: * * * 

4s © * * * a o 


The provisions of this Act shall become effective as of June 1, 1942. 

The provisions of the act of June 16, 1942, were effective as of June 
1, 1942, which date was also the beginning date of Jones’ retirement 
pay, and since the prior pay laws which form the basis for arriving 
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at the average pay for retirement pay under the act of June 80, 1941, 
were repealed as of June 1, 1942, including provisions which author- 
ized allowances for enlisted men on the retired list, he was not then in 
receipt of or entitled to retired pay and allowance under the repealed 
provisions saved from reduction by the saving clauses in sections 15 
and 19. However, it seems evident that the pay provisions of the act 
of June 16, 1942, reasonably were intended to apply in computing the 
retired pay on and after June 1, 1942, of enlisted men retired prior 
to June 1, 1942, under the act of June 30, 1941, in those cases where 
computation under the prior laws, including the repealed allowances, 
results in lesser pay. Otherwise effect would not be given the express 
provision of section 15 of the act of June 16, 1942, that retired enlisted 
men shall have their retired pay “computed as now authorized by law 
on the basis of pay provided in this act.” The only active pay which 
Jones legally could have received during the six months prior to the 
effective date of his retirement was at pay rates which were repealed 
as of June 1, 1942. In this connection, it is to be noted that the act 
of June 30, 1941, not only constituted the law under which he was au- 
thorized to be retired but, also, was the law which set up the basis 
for computation of his retired pay, i. e., a per centum of the average 
pay he was receiving for six months prior to his retirement. While 
there may be no literal computation of his retired pay strictly as au- 
thorized by the act of June 30, 1941, on the basis of pay provided in 
the act of June 16, 1942, because the enlisted man actually had not re- 
ceived active pay for the prior six months computed on the basis of 
the latter act, the express provision in section 15 of the latter act that 
on and after the effective date thereof retired enlisted men shall have 
their retired pay “computed as now authorized by law on the basis of 
pay provided in this Act” properly may be given effect by computing 
this enlisted man’s retirement pay, effective from June 1, 1942, on the 
same basis as though the pay rates contained in the Pay Readjustment 
Act of 1942, applicable to an enlisted man of his grade actually had 
been in effect for six months prior to his retirement. See 19 Comp. 
Gen. 516. Accordingly, you are authorized to make payment on the 
voucher, if otherwise correct. The voucher is returned herewith. 


(B-30460) 


NEWSPAPER ADVERTISING RESTRICTIONS—APPLICABILITY TO 
ADDITIONAL LISTINGS IN TELEPHONE DIRECTORIES 


Telephone directories do not come within the definition of newspapers and are not 
covered by the term “other publications” appearing in General Regulations 
66 of this office, and, therefore, the restrictions as to the authority required, 
and rates to be paid, for advertising in newspapers, as contained in section 
3828, Revised Statutes, and the act of June 20, 1878, respectively, are not 
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applicable, nor do the advertising or voucher forms prescribed by said regu- 
lations apply, to orders for listings in classified sections or display advertis- 
ing in such directories. 


Comptroller General Warren to Harry L. Doran, January 7, 1943: 
I have your letter of November 17, 1942, as follows: 


Reference is made to Section 3828 of the Revised Statutes which provides that 
“No advertisement, notice, or proposal for any executive department of the Gov- 
ernment, or for any bureau thereof, or for any office therewith connected shall be 
published in any newspaper whatever, except in pursuance of written authority 
for such publication from the head of such department; and no bill for any such 
advertising, or publication, shall be paid unless there be presented, with such 
bill, a copy of such written authority.” 

In the audit of vouchers covering service rendered to offices of the U. S. Em- 
ployment Service, question has arisen as to whether charges for various listings 
in the classified section of telephone directories are within the above cited statute. 
Although the Statute refers to newspapers only, it appears from preaudit settle- 
ment of vouchers covering display advertising in telephone directories that the 
restriction in regard to advertising has been interpreted as applying to all publi- 
cations. However, the practice of contracting for additional listings in the regu- 
lar alphabetical directory has continued for years without having been ques- 
tidned in either preaudit or post audit settlement of the voucher involved and 
Standard Form 1034 vouchers for additional listings in the classified section have 
also been administratively approved and subsequently certified for payment by 
the Preaudit Section of the General Accounting Office without question as to 
applicability of Section 3828 of the Revised Statutes or of General Regulations 
No. 66. In some cases the charges for additional listings in the classified section 
are about the same as for additional listings in the regular section and it is often 
impossible to determine from the contract or voucher just where the listing 
appeared or what size type was used. In other cases, a slightly higher rate is 
charged for listings in bold face type; in still other cases, display advertising 
is inserted and the charge runs as high as $20.00, depending on the amount of 
space utilized. 

In the event all or part of the aforementioned services are held to be outside 
fection 3828 because of the fact that newespapers are not involved, question 
arises as to the applicability of the Act of June 20, 1878, 20 Stat. 216, and of 
General Regulations No. 66 of the General Accounting Office which provides in 
part as follows: 

“The following standard forms for Government advertising under the provi- 
sions of Section 3828, Revised Statutes, and the Act of June 20, 1878, 20 Stat. 216, 
are hereby prescribed and published for general use throughout the Government 
service in lieu of all others which have heretofore been approved by the Comptroller 
of the Treasury or the Comptroller General of the United States— 

“Form 1052 Statement of advertising rates 

“Form 1053 Advertising order 

“Form 1054 Public voucher for advertising (original) 

“Form 1054a Public voucher for advertising (memorandum) 

“Sworn statements of commercial advertising rates must be furnished by the 
proprietors, publishers or authorized representatives of newspapers or other 
publications in which Government advertisements are placed. * * *” [Italics 
supplied] 

The attached voucher in the amount of $33.12 submitted by the Tri-State 
Telephone and Telegraph Company includes a charge of $.25 for directory adver- 
tising consisting of an additional listing in the classified section. The second 
attachment in the amount of $72.33 was submitted by the Southern Bell Telephone 
and Telegraph Company and includes a charge for directory advertising in the 
amount of $13.90 consisting of $.65 for a classified listing in regular type, $1.25 
for a classified listing in bold face type, and $12.00 for display advertising. In 
connection with settlement of these particular vouchers, your decision is requested 
in connection with the following specific questions: (1) Are any of the services 
represented by the attached vouchers considered as advertising within the meaning 
of Section 3828, Revised Statutes? (2) If any of the services are not within the 
purview of Section 3828, are they never-the-less subject to the requirement of 
General Regulations No. 66 and the Act of June 20, 1878, 20 Stat. 216, which 
require use of Standard Forms Nos. 1052, 1053, and 1054? 

An early reply to the above questions will be greatly appreciated. 
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The act of June 20, 1878, 20 Stat. 216, provides: 


That hereafter all advertisements, notices, proposals for contracts, and all forms 
of advertising required by law for the several departments of the government 
may be paid for at a price not to exceed the commercial rates charged to private 
individuals, with the usual discounts; such rates to be ascertained from sworn 
statements to be furnished by the proprietors or publishers of the newspapers 
proposing so to advertise: Provided, That all advertising in newspapers since 
the tenth day of April, eighteen hundred and seventy-seven shall be audited and 
paid at like rates; but the heads of the several departments may secure lower 
terms at special rates whenever the public interest requires it. 

Aside from the provisions of section 3828, Revised Statutes, and the 
act of June 20, 1878, supra, which are confined to advertising in “news- 
papers”, I find no general restrictions upon the use of public funds for 
advertising if in furtherance of the objects for which appropriated. 
A~24068, August 24, 1928. Newspapers are commonly defined as pub- 
lications given over to general or current news, general news of the 
day, etc. 2 Comp. Gen. 367; 3 id. 977; 4 id. 384; 17 id. 455. See 
also, Volume 28, Words and Phrases, Permanent Edition, pages 595 
to 601. 

Telephone directories do not come within the definition of news- 
papers and are not covered by the term “other publications” appearing 
in General Regulations 66. 7 Comp. Gen. 861. Accordingly, the re- 
strictions of section 3828, Revised Statutes, and the act of June 20, 
1878 are not applicable, nor are the form requirements of said regula- 


tions for compliance in connection with the placing of orders with 
telephone companies for additional listing in the telephone directories, 
when, as in the instant matter, it is determined administratively 
that such listings are necessary for carrying out the purpose of the 
uppropriation proposed to be charged. 

In view of the foregoing, the vouchers forwarded by you are returned 
and may be certified for payment, if correct in other respects. 


(B-30613) 


COMPENSATION FOR VESSELS REQUISITIONED UNDER SECTION 902 
(a), MERCHANT MARINE ACT OF 1936, AS AMENDED 


Whether it be considered that the conditions necessary for a lawful taking or use 
of private vessels under section 902 (a) of the Merchant Marine Act of 1936, 
as amended, existed as of September 8, 1939—the date of the President’s 
proclamation of a “limited national emergency”—or that such conditions did 
not exist prior to May 27, 1941—the date of the President’s proclamation of 
an “unlimited national emergency”—it is considered that as of the former 
date there existed “the causes necessitating the taking or use” within the 
meaning of the provisions of said section that “in no case shall the value of 
the property taken or used be deemed enhanced” by such causes. 22 Comp. 
Gen. 497, amplified. 


Comptroller General Warren to the Administrator, War Shipping Administra- 
tion, January 7, 1943: 

T have your letter of December 31, 1942, in which you request recon- 

sideration of my decision of November 28, 1942, 22 Comp. Gen. 497, on 
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certain questions involving the so-called enhancement clause of section 
902 of the Merchant Marine Act of 1936, 49 Stat. 2015, in the light of 
certain facts contained in your letter. 

In the first paragraph of your letter you state— 


Your opinion that the limited national emergency “was such a state as was 
contemplated by section 902 (a) with respect to the requisitioning of vessels” and 
that “the conditions set out in said section 902 (a) as necessary for the lawful 
taking of a private vessel existed as of September 8, 1939,” pervades and appears 
to control all of your conelusions. , 

‘The letter then purports to show that this interpretation of said 
section 902 (a) is at variance with that placed upon it by the Chief 
Executive and various members of Congress including the Chairman 
of the Committee on Merchant Marine and Fisheries of the House of 
Representatives and inconsistent with various other acts of Congress. 

Congress prescribed in section 902 (a) two separate and distinct 
situations under which the powers conferred therein might be exer- 
cised: (1) “Whenever the President shall proclaim that the security 
of the national defense makes it advisable;” or (2) “during any 
national emergency declared by proclamation of the President.” On 
September 8, 1939, the President proclaimed that “a national emer- 
gency exists in connection with and to the extent necessary for the 
proper observance, safeguarding, and enforcing of the neutrality of 
the United States and the strengthening of our national defense within 
the limits of peace-time authorizations.” 

Apparently, there has been no authoritative ruling by the courts or 
opinion by the Attorney General upon the question of whether the 
powers conferred by section 902 lawfully could have been exercised 
upon the issuance of that proclamation. However, it does appear 
from your letter that it was determined administratively by the Mari- 
time Commission that the proclamation did not have that effect. I 
find it unnecessary for present purposes—as will hereinafter appear— 
to disagree with that interpretation. 

The third paragraph on page 8 of your letter reads: 

The United States Maritime Commission received no direction or authorization 
during the entire period of the limited emergency (from September 8, 1989, to 
May 27, 1941), either as to section 902 of the Merchant Marine Act, 1936, as 
amended, or as to section 37 of the Shipping Act of 1916, as amended (which is 
also operated “during any national emergency, the existence of which is declared 
by proclamation of the President”), or as to any law or duty within the scope 
of its administration. 

In decision of November 28, 1942, there was a statement to the effect 
that the conditions prescribed by Congress in said section 902 (a) as 
necessary for the lawful exercise of the requisitioning power appeared 
to exist upon the proclamation by the President on September 8, 
1939, that “a national emergency exists in connection with and to the 
extent necessary for the proper observance, safeguarding, and en- 
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forcing of the‘neutrality of the United States and the strengthening 
of our national defense within the limits of peacetime authorizations.” 
In this connection, it is to be noted that, although the concluding 
sentence of said proclamation stated that “specific directions and 
authorizations will be given from time to time for carrying out these 
two purposes,” no specific direction or authorization from the Presi- 
dent was necessary under the terms of section 902 (a) of the Merchant 
Marine Act of 1936 for it to become operative. 

However, assuming that private vessels could not have been taken 
over by the Government under said section 902 until the President 
had proclaimed the existence of an unlimited national emergency— 
as he did on May 27, 1941—certainly by that time the market values 
of most types of vessels had been enhanced by “the causes necessitating 
the taking or use.” Hence, it is readily apparent that to attach 
significance to that date in fixing the compensation to be paid for 
requisitioned vessels would practically nullify the effect of the 
enhancement clause. 

The principal considerations upon which my decision may be said 
to have been based may be stated briefly as follows: (1) that it would 
be difficult—if not impossible—to give full effect to the intent of the 
Congress in enacting the enhancement clause unless a certain and 
fixed date be recognized as controlling in fixing the compensation to 
be paid by the Government for requisitioned vessels; (2) that no 
more appropriate date could be selected than the day upon which the 
Chief Executive deemed it advisable to issue a formal proclamation 
that a national emergency existed for certain stated purposes; and (3) 
that appropriateness of that date is fully attested by subsequent condi- 
tions and circumstances affecting the value of vessels. 

It was concluded in my decision of November 28—upon the assump- 
tion that vessels lawfully could have been requisitioned upon the is- 
suance of the proclamation of September 8, 1939—that “the date upon 
which such conditions came into being must likewise be considered 
the date when ‘the causes necessitating the taking or use’ began to 
exercise their influence on the market value of vessels.” However, 
that such dates were one and the same was a matter of coincidence 
only, there being nothing in said section 902—either specifically stated 
or necessarily implied—to require that where it was determined that 
from and after a certain date ship values became inflated due to 
economic conditions directly caused by the national emergency, the 
enhancement clause did not prohibit the payment of compensation 
based upon such inflated values unless there existed, also, during that 
time the power to requisition such vessels. 

Consequently, the fact—if it be a fact—that private vessels could 
not have been taken over by the Government under said section until 
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the proclamation of an unlimited national emergency on May 27, 
1941, would appear to have no material bearing upon the questions 
considered in my decision of November 28, nor upon the conclusions 
reached therein, and I am pleased to have been afforded this oppor- 
tunity to correct any erroneous impressions to the contrary that may 
have been entertained with respect to this feature of my decision. 


(B-30645) 


DAMAGE CLAIMS—SUBROGATION 


Subrogated claims of insurance companies arising out of damage to private 
property by members of the naval service or Marine Corps, not acting within 
the scope of their employment, may be considered and paid by the Secretary 
of the Navy under the act of July 11, 1919, authorizing him to consider and 
pay “claims for damages (other than such as are occasioned by vessels of 
the Navy), to and loss of privately owned property, occurring subsequent to 
‘April 6, 1917, where the amount of the claim does not exceed $500, for which 
damage or loss men in the naval service or Marine Corps are found to be 
responsible.” 6 Comp. Gen. 770, to the contrary, will no longer be followed. 


Comptroller General Warren to the Secretary of the Navy, January 7, 1943: 


Reference is made to your letter of November 25, 1942, JAG:S: 
MFL: aga, as follows: 


The Navy Department has had presented to it for payment a number of sub- 
rogated claims of insurance companies growing out of automobile accidents be- 
tween the company’s insured and operators of Navy vehicles. These claims are 
not cognizable under the Act of December 28, 1922 (42 Stat. 1066; 31 U. S. C. 
secs. 215-217) for the reason that the operators at the time were not acting 
within the scope of their employment. 

Settlements with the private owners of the damaged vehicles to the extent 
that their damage was not covered by insurance have been made under the 
authority granted by the Act of July 11, 1919 (41 Stat. 182; 34 U. S. C. sec. 600) 
as construed in decision of the Comptroller General of November 19, 1930 (10 
Comp. Gen. 229) in the following language, viz: 

“Claims arising from negligence of men in the Naval service or Marine Corps 
not acting within the scope of their employment still are for settlemeat under 
the Act of July 11, 1919 as they were prior to the enactment of the Act of December 
28, 1922.” 

The insurance companies that had paid for certain of the damage under the 
terms of their insurance policies now seek reimbursement therefor from the 
United States under the doctrine of subrogation. 

Under date of May 26, 1927 (6 Comp. Gen. 770), the Comptroller General ruled 
that payment might not be made to insurance companies under the authority of the 
Act of July 11, 1919 on the ground that “the benefits of the statute constitute an 
exception to the common law rule that the Government is not responsible for the 
torts of its agents. It discloses no intent to reimburse those who by reason of 
their contractual liability have made good the damage sustained for which there 
might be a claim under the statute by the injured party.” 

This decision was cited by several of the executive departments as grounds for 
refusing to certify subrogated claims of insurance companies to the Congress 
under the Act of December 28, 1922 (42 Stat. 1066; 31 U. S. C. sees, 215-217). 
The Attorney General however, in an opinion of June 29, 1932 (36 Ops. Atty. Gen. 
553) held that under plain principles of law there was no legal ground for declin- 
ing to certify such claims and suggested that in making such certification, the 
attention of the Congress be drawn to the fact that they were subrogated claims of 
insurers. 


§40712™—43—-41 
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Said opiniom was quoted in decision of the Comptroller General of November 
18, 1939 (19 Comp. Gen. 503), holding that claims of insurance companies or other 
subrogees of persons whose property had been damaged as the result of negligence 
of employees of the Work Projects ‘Administration acting within the scope of 
their employment were properly for consideration and payment under an act 
authorizing settlement of “any claim” of that character arising out of the opera- 
tions of that administration. 

The decision last mentioned was cited as authority for a subsequent ruling by 
the Comptroller General of October 17, 1941 (21 Comp. Gen. 341), that an insurer 
under the Workmen’s Compensation laws of California was entitled to subroga- 
tion rights against the Post Office Department for injuries sustained by an em- 
ployee of the insured. 

The opinion of the Attorney General and the two decisions of the Comptroller 
General above cited construed cases in which the negligence of the Government 
employees, for which the right of subrogation was sought, occurred while the 
employees were acting within the scope of their employment. 

In the cases the Navy Department now has under consideration, the subrogation 
right is asserted in connection with claim for damage occurring at a time when 
the employee responsible for such damage was not acting within the scope of his 
employment. As above noted the claims of the owners of the damaged property 
are properly for adjustment under the Act of July 11, 1919, the Comptroller Gen- 
eral’s decision of November 19, 1930 supra having held that said act was super- 
seded by the Act of December 28, 1922 only as to cases of damage caused by neg- 
ligence of an officer or employee of the Government acting within the scope of his 
employment. ’ 

Question as to whether the subrogation claims of insurance companies may 
likewise be settled under the 1919 Act has arisen by reason of the discussion 
in your decision of October 17, 1941, to the effect that “There would be no 
basis for a claim in such a case by a party as subrogee unless the damage were 
due to negligence with which the Government would be chargeable were it 
subject to suit.” In certain of the claims presently for consideration, the 
Government vehicles were operated at. the time without permission and without 
the knowledge of the superior officer of the operator and not on official business. 
Under such conditions, it would not appear that the Government would be 
chargeable with negligence if subject to suit. 

Attention is invited however to the reference by the Attorney General in his 
opinion and by the Comptroller General in decision of November 18, 1939, supra, 
to the fact that the text of the July 11, 1919, act does not differ greatly from 
the provisions of law in the Act of December 28, 1922. Subrogated claims now 
being allowable under the latter, it would seem that a similar construction should 
apply to the former act. 

Due to the doubt engendered by the discussion as to subrogation rights being 
restricted to cases where there would have existed a legal liability on the part 
of the United States except for its sovereign immunity, the following specific 
question ‘is presented for decision : 

May claims of insurance companies be paid out of current appropriations under 
the authority granted by the Act of July 11, 1919, supra, when the damage was 
caused by a man in the Naval service or Marine Corps not acting within the scope 
of his employment? 


The act of July 11, 1919, 41 Stat. 182, provides: 


* * * ‘That the Secretary of the Navy is authorized to consider, ascertain, 
adjust, determine, and pay the amounts due in all claims for damages (other 
than such as are occasioned by vessels of the Navy), to and loss of privately 
owned property, occurring subsequent to April 6, 1917, where the amount of the 
claim does not exceed $500, for which damage or loss men in the naval service 
or Marine Corps are found to be responsible, all payments in settlement of said 
claims to be made out of the appropriation “Pay, miscellaneous”. * * * 


In the decision of a former Comptroller General of the United 
States, 6 Comp. Gen. 770, it was held, in substance, that an insurer 
of property damaged or destroyed under circumstances covered by the 
act of July 11, 1919, swpra, could not be considered a claimant entitled 
to payment under said act. However, in two subsequent decisions, 
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19 Comp. Gen. 503, and 21 id. 341, construing acts substantially simi- 
lar—insofar as concerns the nature of the claims authorized to be 
paid—to the act here involved, it was held that claims of insurance 
companies or other subrogees are proper for payment thereunder. 
Accordingly, the present matter will be-considered in the light of 
those more recent decisions. 

It is a well settled rule that, in the absence of express statutory 
provision therefor, the Government is not liable for loss or damages 
resulting from the negligence or wrongful acts of its officers and 
employees. Hart v. United States, 95 U. S. 316; German Bank v. 
United States, 148 U. S. 573; Bigby v. United States, 188 U. S. 400. 
To the extent that the Congress has seen fit to relax this rule, it has 
done so by specific provisions of law. For instance, the statute in- 
volved in the decision in 19 Comp. Gen. 503—section 26 of the Emer- 
gency Relief Appropriation Act of 1939, approved June 30, 1939, 
53 Stat. 936—provides: 


The Commissioner and the National Youth Administrator are authorized to 
consider, ascertain, adjust, determine, and pay from the appropriation in section 
1 or section 2 hereof any claim arising out of operations thereunder accruing 
after the effective date of this joint resolution on account of damage to or loss 
of privately owned property caused by the negligence of any employee of the 
Work Projects Administration or the National Youth Administration, as the 
case may be, while acting within the scope of his employment. No claim shall 
be considered hereunder which is in excess of $500, or which is not presented 
in writing within one year from the date of accrual thereof. Acceptance by 
a claimant of the amount allowed on account of his claim shall be deemed to 
be in full settlement thereof, and the action upon such claim so accepted by 
the claimant shall be conclusive. 


With respect to this provision of law it was stated in the said decision: 


* * * the apparent purpose of section 26 of the Bmergency Relief Appropria- 
tion Act of 1939 and section 20 in the prior act was, among other things, to 
partially remove or surrender this immunity from liability so as to permit payment 
from funds provided by said act of “any claim” of $500 or less arising out of the 
operations thereunder and involving damage to or loss of privately owned property 
caused by negligence of Work Projects Administration employees while acting 
within the scope of their employment. 

The law is well settled that an insurance company which pays valid claims for 
loss or damage to privately owned property pursuant to the requirements of an 
insurance contract with the injured party is entitled to be subrogated to the rights 
of the insured against the person legally responsible for the loss. See 33 C. J. 43, 
and cases there cited. There is nothing in the language of the provision of law 
here in question nor in the legislative history thereof to. indicate an intention that 
this rule of subrogation should not apply with respect to claims filed under said 
provision. * * * 


Also, the statute considered in the decision in 21 Comp. Gen. 341— 
act of June 16, 1921, as amended, 42 Stat. 63 (31 U. S. C. 224¢)— 
provides: 


When any damage is done to person or property by or through the operation 
of the Post Office Department in any branch of its service and such damage Is 
found by the Postmaster General upon investigation to be a proper charge against 
the United States, the Postmaster General is invested with power to adjust and 
settle any claim for such damage when his award for such damage in any case 
does not exceed $500, and this authority shall hereafter be construed as extend- 
ing to cases caused by the negligence of any officer or employee of the Post Office 
Department or Postal Service acting within the scope of his employment. 
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It was stated in that decision: 


* * * Broadly speaking, the doctrine of subrogation extends to one, who, 
by reason of a legal obligation to do so, pays the debt of another to a third party. 
For a general discussion of the doctrine of subrogation, see Aetna Life Insurance 
Company v. Middleport, 124 U. 8S. 534; Prairie State Bank v. United States, 164 
U. 8. 227; 60 Corpus Juris 694, et seg. Under the doctrine as applied to in- 
surers, it is the general] rule that where an insurer under a contract of indemnity 
pays his insured a loss caused the latter by a third party, the insurer is subro- 
gated to the rights of the insured against such third party. See 33 Corpus 
Juris 48. Also, the act here involved, as amended, is not confined to the con- 
sideration of claims based on negligence but is of a broader scope in that it covers 
any claim for damage to person or property not in excess of $500 when caused 
under conditions therein mentioned and found by the Postmaster General upon 
investigation to be a “proper charge” against the United States. It would seem 
clear, therefore, that in the case of damage to person or property occurring under 
such circumstances as to make a claim therefor by the party sustaining the 
damage properly for consideration and allowance under the act, whether based 
on negligence or not, a party who, by reason of a legal obligation to do so, paid 
such damage to the party sustaining the same, may be regarded as a proper 
claimant by subrogation. * * 


The legal principles considered and the conclusions reached in the 
two decisions above quoted, appear to be equally applicable to the 
present matter, since here, as there, the act involved contains nothing 
supportive of the view that the general rule of subrogation stated in 
said decisions should not be regarded as applicable to claims filed 
under said act. 

You indicate in your submission that doubt in the matter is en- 


gendered by the statement appearing in the decision in 21 Comp. Gen. 
341, at page 345, that “there is no basis for a claim in such a case by 
a party as subrogee unless the damage was due to negligence with 
which the Government would be chargeable were it subject to suit.” 
However, that assertion must be read in conjunction with the sentence 
immediately preceding it, which is as follows: 


* * * Tn this connection, however, it may be said that no situation readily 
suggests itself which might arise whereby a claim for damage to person or 
property arising from the operation of a mail truck could arise unless based on 
negligence—even though not on the part of the operator of the truck—since it 
is the apparent purpose and intent of the act that such a claim would be for con- 
sideration and allowance only if the circumstances were such as to create a legal 
liabilify for such damage were the Government subject to suit in such a 
matter. * * * 

Hence, it will be seen that the statement to which you refer was made 
in the light of the provisions of the statute there involved, namely, 
the act of June 16, 1921, as amended, 42 Stat. 63, swpra, under which 
the claims for damages authorized to be settled are restricted to those 
resulting from authorized activities of the Post Office Department. 
It is in that respect only that the act of July 11, 1919, supra, differs 
from the statutory provisions involved in the decisions in 19 Comp. 
Gen. 503, and 21 id, 341, the terms of the said act of 1919 being suffi- 
ciently broad to authorize the settlement of claims for loss or damage 
occasioned by men in the naval service or the Marine Corps not act- 


ing within the scope of their employment. See 10 Comp. Gen. 229. 
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Since the plain purpose of the act is that the Government may as- 
sume the liability which otherwise would rest on the members of the 
naval service or Marine Corps, the circumstance that the Govern- 
ment otherwise would not be chargeable with negligence were it 
subject to suit in the class of cases to which you refer, would not 
appear tq preclude the consideration by your Department of subro- 
gated claims under the said act of July 11, 1919. 

Accordingly, the question presented in the concluding paragraph 
of your letter is answered in the affirmative. The decision, 6 Comp. 
Gen. 770, being in conflict with the conclusion reached herein will not 
be followed hereafter. 


(B-31463) 


OVERTIME COMPENSATION; LEAVES OF ABSENCE—PER HOUR AND 
40-HOUR WEEK EMPLOYEES OF THE BUREAU OF ENGRAVING AND 
PRINTING 


The Secretary of the Treasury is an administrative authority similar to a wage 
board so far as concerns mechanics and laborers of the Bureau of HEngrav- 
ing and Printing coming within the purview of the 40-hour week act of 
March 28, 1934—as distinguished from per hour employees of said Bureau 
whose compensation rates are fixed under the Classification Act and ad- 
justed on a 40-hour week basis under the act of June 26, 1936—and, there- 
fore, said mechanics and laborers are not within the purview of the over- 
time compensation act of December 22, 1942, which excepts from its pro- 
visions employees whose wages are fixed and adjusted from time to time by 
wage boards or similar administrative authorities. 
hour employees of the Bureau of Engraving and Printing whose compensa- 
tion rates are fixed under the Classification Act and adjusted on a 40-hour 
week basis under the act of June 26, 1936—as distinguished from mechanics 
and laborers of said Bureau coming within the purview of the 40-hour week 
act of March 28, 1934, whose wages are fixed and adjusted administratively 
by the Secretary of the Treasury—are not excluded from the overtime 
compensation benefits of the act of December 22, 1942, which excepts from 
its provisions employees whose wages are fixed and adjusted from time 
to time by wage boards or similar administrative authorities. 

The basic rates of compensation, at which per hour employees of the Bureau of 
Engraving and Printing coming within the purview of the Classification 
Act and the act of June 26, 1936, are entitled to be compensated for regular 
time and upon which -the overtime compensation authorized by the act of 
December 22, 1942, should be computed, are the increased rates which resulted 
from the requirement of the said act of June 26, 1936, that their regular 
weekly hours of labor be reduced from 44 or 48 hours per week to not less 
than 40 without loss in weekly earnings. 
hour employees of the Bureau of Engraving and Printing whose compensa- 
tion rates are fixed under the Classification Act and adjusted under the 
act of June 26, 1936, on the basis of a regular tour of duty of not less than 
40 hours per week, and whose workweek has been administratively in- 
creased to 48 hours, 6 days, per week under authority of section 1 of Ex- 
ecutive Order No. 9289—overtime compensation under the act of December 
22, 1942, being payable for the hours in excess of 40—must be charged 
annual and sick leave on the basis of 6 days per week in accordance with 
section 4 of said Executive order. 

Insofar as concerns employees of the Bureau of Engraving and Printing, 
Treasury Department, coming within the purview of the 40-hour week act 
of March 28, 1934, whose regular tour of duty may not be fixed at more 
than 40 hours per week and who are excepted from the provisions of the 
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overtime compensation act of December 22, 1942, and Executive Order No. 
9289 issued pursuant thereto, no change in existing rules and regulations 
controlling the charging of annual'and sick leave is authorized or required, 
even though a workweek of 48 hours—which has been administratively 
established under authority of section 1 of said Executive order for 


Treasury Department employees generally—has been established for such 
employees. 


Comptroller General Warren to the Secretary of the Treasury, January 7, 1943: 
I have your letter of December 31, 1942, as follows: 


Your early decision is requested relative to certain problems of overtime pay 
and leave that have arisen in the Bureau of Engraving and Printing of this 
Department as a result of the provisions of Public Law 821-77th Congress and 
Executive Order 9289. 

What changes, if any, are required to be made in the pay of employees occupy- 
ing positions in the Clerical-mechanical Service of the Classification Act of 1923, 
as amended, who are compensated on an hourly basis and whose compensation 
was adjusted under Public Law 817—74th Congress to make their aggregate com- 
pensation for a 40-hour week equal to the compensation for a 48-hour week? 
For example: An employee occupies a position allocated to grade one of the 
Clerical-mechanical Service. Prior to July 1, 1936, his compensation was fixed 
at the lowest rate in grade CM-1, 55 cents an hour. He worked 48 hours a week, 
receiving $26.40 for the week's work. When he worked overtime, he received 
pay at the regular rate of 55 cents an hour. Under the provisions of Public Law 
817, his regular tour of duty was adjusted to 40 hours a week, effective July 1, 
1936, and his pay for a week’s work continued to be $26.40. This adjustment 
had the effect of changing his basic pay rate from 55 cents an hour to 66 cents 
an hour. Thus, he was compensated for overtime at the rate of 66 cents an hour. 
Effective with the week beginning on December 21, 1942, under authority of 
Section 1 of Executive Order 9289, his official workweek has been established at - 
48 hours, comprised of 6 days of 8 hours each, Monday through Saturday. 
Should the one and one-half times the regular rate authorized by Public Law 821 
for overtime in excess of 40 hours be computed on the basis of 55 cents an hour 
or 66 cents an hour? Specifically, should his pay be computed at the rate of 
(a) 55 cents an hour for regular time and 82.5 cents an hour for overtime, or 
(b) 66 cents an hour for regular time and 82.5 cents an hour for overtime, or 
(c) 66 cents an hour for regular time and 99 cents an hour for overtime, or 
(d) at other rates not mentioned in (a), (b), and (c)? 

Should the annual and sick leave of such an employee be charged in accordance 
with Section 4 of Executive Order 9289? If not, should the leave of such an 
employee be charged in the same manner as the leave of per diem employees 
under the rulings contained in 18 Comp. Gen. 575? 

Public Law 821 is not applicable to per diem employees of the Bureau of 
Engraving and Printing, whose pay is fixed administratively by the Treasury 
Department and who are compensated under the 40-hour week statute (48 Stat. 
522) at the rate of time and one-half for overtime in excess of 40 hours during 
the workweek. However, the workweek of 48 hours established in this Depart- 
ment under authority of Section 1 of Executive Order 9289 has been extended 
generally to all employees, including such per diem employees. Therefore, the 
48 hours of duty now fixed for these employees is comprised of the maximum 
legal workweek of 40 hours plus 8 hours of overtime. It covers 6 days of 8 hours 
each, from Monday through Saturday. If one of these per diem employees is on 
annual leave all week, should he receive pay for 40 hours at his regular rate and 
be charged annual leave for 5 days of 8 hours each? If he is at work all the 
other days of the week but absent on Saturday, and if he worked the full time 
of 8 hours on each day, should he receive pay for 40 hours at the regular rate 
and not be charged for leave of any kind on Saturday? 

In view of the obvious urgency of these questions, your prompt consideration 
and early reply will be greatly appreciated. 


Section 23 of the “Independent Offices Appropriation Act, 1935”, 
approved March 28, 1934, 48 Stat. 522, provides: 


The weekly compensation, minus any general percentage reduction which may 
be prescribed by Act of Congress, for the several trades and occupations, which 
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is set by wage boards or other wage-fixing authorities, shall be reestablished 
and maintained at rates not lower than necessary to restore the full weekly 
earnings of such employees in accordance with the full-time weekly earnings 
under the respective wage schedules in effect on June 1, 19382: Provided, That 
the regular hours of labor shall not be more than forty per week; and all over- 
time shall be compensated for at the rate of not less than time and one half. 
{Italics supplied.] 

The act of June 26, 1936, 49 Stat. 1969 (Public Law 817-74th Con- 
gress) provides: 

That section 23 of the Independent Offices Appropriation Act, 1935, is amended 
by adding at the end thereof the following new paragraph: 

“Where the adjustment of regular hours of duty of employees subject to the 
provisions of the preceding paragraph requires the adjustment of regular hours 
of duty of any employee whose compensation is fixed under the Classification 
Act of 1923, as amended, the aggregate weekly earnings of such employee whose 
compensation is fixed under the Classification Act of 1923, as amended, for full- 
time service shall not be less by reason of such adjustment than his aggregate 
weekly earnings for full-time service prior to March 28, 1934. Full-time service 
within the meaning of this paragraph shall not be less than forty hours per week. 
For the purposes of this paragraph, authority is hereby granted to adjust the 
hourly rates of compensation of employees whose compensation is fixed under 
the Classification Act of 1923, as amended, to such extent as may be necessary 
to make the aggregate compensation for a forty-hour week equal to the com- 
pensation for a full-time week prior to March 28, 1934.” [Italics supplied.] 


Spo. 2. This Act shall take effect as of the 1st day of the first calendar month 
following the date of its enactment. 


There is for noting that the statute last quoted is an amendment 
of the statute first quoted. The act of March 28, 1934, applicable to 
employees in the trades and occupations (crafts) whose wages are ad- 
justed from time to time by wage boards or other wage fixing author- 
ities, required an adjustment of wages from a forty-four or forty-eight 
hour week to a forty hour week without loss in weekly earnings. See 
13 Comp. Gen. 265, 401. Also, the amendment of June 26, 1936, so far 
as it applies to per hour employees, otherwise subject to the Classifi- 
cation Act, 42 Stat. 1488, whose regular tour of duty was required to 
be reduced to forty hours per week because of the fact that they worked 
with the mechanics and laborers coming within the purview of the 
earlier law, required an adjustment of wages from a forty-four or 
forty-eight hour week to a forty hour week without loss in weekly 
earnings. That such was the purpose and intent of the amendatory 
statute is clearly shown from the legislative history of the enactment, 
particularly the committee reports. See Senate Report No. 1219, 74th 
Congress, ist Session, and House Report No. 2827, 74th Congress, 
2d Session. Hence, there seems no question but that the basic rates 
of compensation prescribed by the Classification Act for per hour 
employees of the Bureau of Engraving and Printing, here involved, 
who came within the purview of the amendatory statute of 1936, were 
increased by reason of the adjustment required by that statute. 

However, there are two essential differences between the two stat- 
utes, viz., First, the 1934 Statute provided that the regular hours 
of labor shall not be more than forty hours per week, whereas the 
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amendatory statute of 1936 provided that full time services within 
the meaning of the law shall not be less than forty hours per week, 
and, second, the 1934 Statute authorized payment of overtime com- 
pensation of a rate of time and one-half, whereas the amendatory 
statute of 1936 did not authorize payment of overtime compensation. 
The effect of this latter difference was, as you state, that employees 
subject to the Classification Act whose compensation is fixed upon 
an hourly basis, rather than upon an annual basis, were entitled to 
overtime compensation only at their regular hourly rate as adjusted 
and increased, rather than at time and one-half for any work in excess 
of forty hours per week. 

The act of December 22, 1942, 56 Stat. 1068, Public Law 821, excepts 
from its provisions employees whose wages are fixed and adjusted 
from time to time by wage boards or similar administrative authori- 
ties. See exception (a) of the second proviso of section 1 of the 
statute, as interpreted by the decision of this office, dated January 4, 
1943, B-31430, 22 Comp. Gen. 596, to the Public Printer. The Secre- 
tary of the Treasury is an administrative authority similar to a 
wage board so far as concerns the mechanics and laborers of the 
Bureau of Engraving and Printing coming within the purview of 
section 23 of the act of March 28, 1934, supra, and accordingly said 
employees are excepted from the provisions of the act of December 
22, 1942. 13 Comp. Gen. 307. However, as the compensation rates 
of the per hour employees of the Bureau of Engraving and Printing 
which are fixed under the Classification Act and adjusted on a forty 
hour week basis under the amendatory statute of June 26, 1936, are 
not fixed and adjusted from time to time by wage boards or similar 
administrative authorities, such employees may not be regarded as 
excepted from the provisions of the act of December 22, 1942. The 
basic rates of compensation for the per hour employees of the Bureau 
of Engraving and Printing who come within the purview of the 
Classification Act and, also, the amendatory act of June 26, 1936, 
unquestionably would be the increased rates authorized and required 
to be paid on a forty hour week basis by the 1936 Statute. Hence, 
in the illustration stated in the second paragraph of your letter, the 
correct rates would be “(c) 66 cents an hour for regular time and 
99 cents an hour for overtime.” 

Referring to difference noted first above between the acts of March 
28, 1934, and June 26, 1936—the earlier statute providing a maximum 
regular tour of duty of forty hours for mechanics and laborers, and 
the later providing a minimum regular tour of duty of forty hours 
for employees subject to the Classification Act and the amendatory 
act of 1936—you are advised in answer to the question contained in 
the third paragraph of your letter that as their administrative work- 
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week is authorized to be, and has been increased to forty-eight hours, 
six days, per week, the annual and sick leave of employees coming 
within the purview of the Classification Act and the amendatory 
statute of 1936 must be charged on a six day per week basis in accord- 
ance with section 4 of Executive Order No. 9289, dated December 26, 
1942, providing as follows: 


In the case of an employee to whom the annual- and sick-leave laws approved 
March 14, 1936, 49 Stat. 1161, 1162, as amended, are applicable, approved 
absence, except on leave without pay, during any part of the officially established 
regular workweek shall be charged as annual or sick leave as the case may be, 
and any absence on approved annual or sick leave shall not be construed to 
reduce the amount of overtime compensation to which the employee is entitled 
for employment during the officially established regular workweek. 


Referring to the penultimate paragraph of your letter, as the reg- 
ular tour of duty of employees coming within the purview of the 
act of March 28, 1934, may not be fixed at more than forty hours per 
week—in this case five days per week from Monday through Friday, 
inclusive—and as such employees are excepted from the provisions of 
the act of December 22, 1942, and Executive Order No. 9289, dated 
December 26, 1942, no change in existing rules and regulations con- 
trolling the charging of annual and sick leave of absence for such 
employees is authorized or required. See letter of December 24, 1942, 
B-31212, to the Secretary of War. Accordingly, both questions in the 
penultimate paragraph of your letter are answered in the affirmative. 


(B-31473) 


HOURS OF WORK AND LEAVES OF ABSENCE AS AFFECTED BY THE 
OVERTIME COMPENSATION ACT OF DECEMBER 22, 1942, AND EXECU- 
TIVE ORDER NO. 9289 


The overtime compensation act of December 22, 1942, and Executive Order No. 
9289 issued pursuant thereto, do not affect the prior holding of this office 
that establishment of a 5-day week for employees in the departmental serv- 
ice, located either in the District of Columbia or elsewhere, who, because 
of religious beliefs, cannot work on Saturdays is precluded by section 5 of 
the act of March 3, 1893, as amended, requiring of all departmental em- 
ployees “not less than 7 hours of labor each day, except Sundays and days 
declared public holidays by law or Executive order,” but that a 5-day week 
may be established for such employees in the field service. : 

As to departmental employees for whom there has been established, under au- 
thority of the overtime compensation act of December 22, 1942, and Executive 
Order No. 9289 issued pursuant thereto, a regular workweek of 6 days, 8 
hours each, Monday through Saturday, Saturdays included within extended 
periods of annual or sick leave must be charged against the employees’ an- 
nual or sick leave credit, but, as to field service employees for whom Satur- 
days have been administratively established as nonwork days, such Sat- 
urdays within periods of leave are not required to be charged against leave 
credits. 

All employees entitled to annual leave, other than “temporary” or “indefinite” 
employees, may be granted 21% days’ annual leave at the beginning of each 
month’s service, and, therefore, departmental employees, other than “tem- 
porary” or “indefinite,” for whom there has been established, under author- 
ity of the overtime compensation act of December 22, 1942, and Executive 
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Order No. 9289 issued pursuant thereto, a. regular workweek of 6 days, 8 
hours each, Monday through Saturday, may be granted annual leave, to the 
extent of 2% days, duriug their first month of service to cover absences on 
Saturdays for religious reasons. 

“Temporary” or “indefinite” departmental employees for whom there has been 
established, under authority of the overtime compensation act of December 
22, 1942, and Executive Order No. 9289 issued pursuant thereto, a regular 
workweek of 6 days, 8 hours each, Monday through Saturday, may not be 
granted annua! leave during their first month of service to cover absences 
on Saturdays for religious reasons. 

The granting of leave without pay each Saturday to “temporary” or “indefinite” 
employees during their first month of service constitutes a break in service 
which precludes the earning of annual leave for that month, but, as to per- 
manent employees who are granted such leave without pay, the earning of 
annual leave for that month is not affected. 


Comptroller General Warren to the Chairman, War Production Board, January 
7, 1943: 


I have a letter of December 31, 1942, signed by your Director of 
Personnel, as follows: 


Your decision is requested on certain questions pertaining to establishing hours 
of duty for persons who because of religious beliefs cannot work on Saturdays. 

Pursuant to the provisions of Senate Joint Resolution 170, 77th Congress, 2nd 
Session, and of Executive Order 9289, December 26, 1942, the War Production 
Board has adopted a regular 48 hour work week, eight hours for each of six 
days. However, a number of its employees cannot work on Saturdays because 
of religious beliefs, and 8 hour tours of duty on Sundays ordinarily cannot be 
arranged for them. With respect to such employees appointed with an indefinite 
(permanent) status, the following questions arise: 

1. Is it permissible under existing laws and executive orders to establish a 
regular five day 40 hour week for such employees, omitting Saturdays and Sundays 
from the work week? 

2. If the answer to question 1 is in the affirmative, should Saturdays included 
in extended periods of absence on account of sick leave or annual leave be 
counted in calculating the number of days absence to be charged against sick 
and annual leave credits? 

8. If the answer to question 1 is in the negative, can such an employee be 
granted annual leave on a Saturday absence even though he has not completed 
one month of service dating from the date of original appointment? 

4. If the answer to question 3 is in the negative does a grant of leave without 
pay for each Saturday absence during the first month of service constitute a 
a in service to prevent such an employee from ever earning annual leave 
credits? 


The joint resolution of December 22, 1942, 56 Stat. 1068, Public Law 
821, provides, in pertinent part, as follows: 


That the joint resolution entitled “Joint resolution extending the period for 
which overtime rates of compensation may be paid under certain Acts”, 
approved July 3, 1942, is amended by striking out “November 30, 1942,” and 
inserting “April 30, 1943”: Provided, That the authorization contained herein to 
pay overtime compensation to certain groups of employees is hereby extended, 
effective December 1, 1942, to all civilian employees in or under the United States 
Government, including Government-owned or controlled organizations (except 
employees in the legislative and judicial branches), and to those employees of the 
District of Columbia municipal government who occupy positions subject to the 
Classification Act of 1923, as amended: * 


The joint resolution of July 3, 1942, Public Law 652, as amended by 
joint resolution of October 2, 1942, 56 Stat. 765, Public Law 728, 
provides: 


That the provisions for the payment of overtime rates of compensation con- 
tained in the Act approved June 28, 1940 (54 Stat. 676); the Act approved 
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October 21, 1940 (54 Stat. 1205); and the Act approved June 8, 1941 (55 Stat. 
= , are hereby extended from June 30, 1942, to and including November 30, 


Section 1 of Executive Order No. 9289, dated December 26, 1942, 
provides: 

Heads of Executive departments and agencies, or such officers or employees 
as they may designate, shall establish official hours of duty and a regular work- 
week for each employee or group of employees. No employee shall be required to 
work in excess of the officially established hours of duty except upon the order of 
the head of the department or agency or of such officer or employee as has been 
delegated specific authority to require such additional work. 

It will be noted that the joint resolution of December 22, 1942, makes 
no change in any previous law with respect to the number of hours per 
week which employees of the Government are required to work, and 
Executive Order No. 9289, supra, does not purport to authorize admin- 
istrative officers to fix “official hours of duty and a regular workweek 
for each employee or group of employees” in contravention of existing 
law. 

Section 5 of the act of March 3, 1893, as amended by section 7 of the 
act of March 15, 1898, 30 Stat. 316, provides, so far as here material, 
as follows: 

Hereafter it shall be the duty of the heads of the several Executive Depart- 
ments, in the interest of the public service, to require of all clerks and other 
employees, of whatever grade or class, in their respective Departments, not less 
than seven hours of labor each day, except Sundays and days declared public 
holidays by law or Executive order: Provided, That the heads of the Departments 
may, by special order, stating the reason, further extend the hours of any clerk 
or employee in their Departments, respectively ; but in case of an extension it 
shall be without additional compensation: * * 

With regard to the above-quoted statute it was stated in decision of 
June 4, 1936, 15 Comp. Gen. 1056, 1057, as follows: 


This statute, which is still in effect, required work on 6 days per week, except 
when 1 of the 6 days is a holiday declared by law or Executive order, and is 
applicable to all administrative employees in the departmental service in the 
District of Columbia. While the Saturday half-holiday law of March 8, 1981, 46 
Stat. 1482, shortened to 4 hours the work day on Saturday, it did not otherwise 
affect the requirement of the act of March 15, 1898, supra. 


Section 1 of the act of December 22, 1942, supersedes and renders 
inoperative that portion of the 1898 statute, supra, providing “but in 
case of an extension it shall be without additional compensation.” 
Section 3 of the act of December 22, 1942, suspends the Saturday half- 
holiday law of March 3, 1931, 46 Stat. 1482, which shortened the work- 
day on Saturday to 4 hours. Otherwise, however, the amended 1893 
statute, swpra, remains in full force and effect. 

In decision of August 28, 1937, 1% Comp. Gen. 192, 193, it was 
stated : 

Section 5 of the act of March 3, 1898, 27 Stat. 715 as amended by section 7 
of the act of March 15, 1898, 30 Stat. 316, requiring “not less than 7 hours of labor 
each day, except Sundays and days declared public holidays by law or Executive 
order,” which was held in decision of June 4, 1936, 15 Comp. Gen. 1056, 1058, cited 


by you, to require “work on 6 days per week, except when 1 of the 6 days is a 
holiday declared by law or Executive order”, is not applicable to employees in the 
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field service. Other than the 8-hour law, as amended by the act of March 3, 
1918, 37 Stat. 726, prohibiting the employment of mechanics, laborers, and those 
in similar occupations for more than 8 hours on any 1 calendar day, except in case 
of extraordinary emergency, there is no statute fixing either a minimum or maxi- 
mum number of hours work required of field employees per day or per week. 
It is understood the 8-hour law is not here involved. 

Accordingly, if administratively determined to be necessary in the present 
instance, this office would be not be required to object to the establishment of a 
5-day week tour of duty for the cooperative employees in question. 


See, also, decision of January 11, 1938, 17 Comp. Gen. 564, holding as 
follows (quoting from the syllabus) : 


A 5-day week may not be established administratively under existing law, for 
supervisory and administrative employees in the departmental service, but may 
be so established for employees in the field service, and the determination as to 
departmental or field service depends upon the work performed, whether local, 
or of a general supervisory and administrative nature, and not upon the place or 
city in which the office involved is located. 

A 5-day week with full time compensation may be established administratively 
for the night shift of administrative field employees of the Social Security Board 
located at Baltimore, Md., but not for the night shift of the departmental 
employees so. located. 


Also, there is for consideration here the decision of May 28, 1941, 
20 Comp. Gen. 827, 831, wherein it was stated : 

* * * Leave statutes have been enacted and regulations promulgated and 
regular days and hours of work or tours of duty have been established by law 
and/or administrative regulations without regard to the religious beliefs of any 
employee or group of employees, As to employees paid on an annual basis in the 
departmental service, Saturday is established by law as a regular day of work 
* * *, Jn the field service it is within the discretion of the administrative 


office to eliminate Saturday as a day of work. See 17 Comp. Gen. 564, and the 
laws and decisions therein cited. 


Accordingly, question 1 is answered in the negative so far as con- 
cerns the departmental service located either in the District of Colum- 
bia or elsewhere, and in the affirmative as to the field service. 

Question 2 is answered in the affirmative so far as concerns the 
departmental service either in the District of Columbia or elsewhere. 
As to other employees see the act of March 2, 1940, 54 Stat. 38; 20 
Comp. Gen. 154, 170; 21 id. 101, 621. Compare 19 Comp. Gen. 955. 

In view of the answers to questions 1 and 2, question 3 could relate 
only to the departmental service. Sections 2 and 5 of the Annual Leave 
Regulations (Executive Order No. 8384), dated March 29, 1940, 
provide: 

Sec. 2. Permanent employees who have been employed continuously for one 
year or more and who do not contemplate leaving the service during the current 
calendar year shall be entitled to current annual leave with pay at any time 
during such calendar year not in excess of 26 days. In addition to current annual 
leave such employees may be granted accumulated leave not to exceed 60 days. 

Sec. 5. Employees, other than temporary, entering the service by original 
appointment or by reinstatement shall be entitled to annual leave with pay accru- 
ing at the rate of 2% days for each month of service rendered until the completion 
of one year’s service. Emergency and indefinite employees shall be entitled to 
annual leave with pay accruing at the rate of 244 days per month for each month 
of service and may in addition thereto be granted accumulated leave. 

During the first year of service of all employees entitled to leave, 
other than “temporary” and “indefinite”, there is no prohibition in 
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the regulations or decisions against the crediting of annual leave at 
the rate of 214 days at the beginning of each month of service. Ac- 
cordingly, as to all employees entitled to leave, other than temporary 
and indefinite, question 3 is answered in the affirmative to the extent 
of 214 days leave credited to them at the beginning of the first month 
of service, and in the negative as to temporary and indefinite em- 
ployees. See 21 Comp. Gen. 101; 20 id. 827. 

Question 4 is answered in the negative as to permanent employees 
and in the affirmative as to temporary and indefinite employees as those 
terms are defined in section 1 of the Leave Regulations. 20 Comp. 
Gen. 827. 


(B-31073) 


FEDERAL TRANSPORTATION OF PROPERTY TAX—STATUS AS “FREIGHT 
RATE” INCREASE; CONTRACT PRICE ADJUSTMENT; ETC. 


The provisions of section 620 of the Revenue Act of 1942, exempting amounts paid 
by the United States for the transportation of property from the property 
transportation tax imposed thereby, furnish no basis for the issuance of a 
tax exemption certificate to a Government contractor to cover the amount of 
the tax applicable to transportation charges on the contract material which 
the contractor is required to pay pursuant to its contract obligation. 

The tax imposed by section 620 of the Revenue Act of 1942 on the amount paid 
for the transportation of property—the legal incidence of which is on the 
shipper rather than the carrier, the latter being merely a collecting agent for 
the tax—is not a part of the compensation to which the carrier is entitled for 
its services, and, therefore, does not represent an “increase” in the “freight 
rate” within the meaning of a provision in a Veterans’ Administration coal 
contract requiring an adjustment in price in the event of an increase or de- 
crease in the “freight rate in effect on date of opening of bids.” 

The tax imposed by section 620 of the Revenue Act of 1942 on the amount paid 
for the transportation of property is not reimbursable to a contractor under 
the “federal taxes” clause in a Veterans’ Administration coal contract pro- 
viding for reimbursement to the contractor of any “sales tax, processing tax, 
adjustment charge, or other taxes or charges” imposed “by the Congress 
after the date set for the opening of this bid, and made applicable directly 
upon the production, manufacture, or sale of the supplies covered by this 
bid, and * * * paid by the contractor on the articles or supplies herein 
contracted for.” 


Comptroller General Warren to the Administrator of Veterans’ Affairs, January 
8, 1943: 


I have your letter of December 12, 1942, as follows: 


Under date of January 30, 1942, the Veterans Administration awarded con- 
tract VAm-17090 to The Logan & Kanawha Coal Company, 824 Royster Building, 
Norfolk, Virginia, for furnishing among other items an estimated quantity of 
18,000 tons of bituminous coal to the Veterans Administration, Kecoughtan, Vir- 
ginia, during the period July 1, 1942 to June 30, 1943. The contract is on file in 
the General Accounting Office. 

The above contract was accepted at $5.76 per ton for delivery f. a. s. home 
wharf, which price broken down, is: 


$2. 34 per ton, f. o. b. mines 
2. 72 per ton, freight rate to Newport News Piers 
including dumping charge 
. 70 per ton, barge rate, piers to home wharf, 
Hampton, Virginia. 
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Condition 6 on the reverse of Standard Form 33 on which the bids were solicited 
provides : 

“Prices bid herein include any Federal tax heretofore imposed by the Congress 
which is applicable to the material on this bid. If any sales tax, processing tax, 
adjustment charge, or other taxes or charges are imposed or changed by the Con- 
gress after the date set for the opening of this bid, and made applicable directly 
upon the production, manufacture, or sale of the supplies covered by this bid, 
and are paid by the contractor on the articles or supplies herein contracted for, 
then the prices named in this bid will be increased or decreased accordingly, and 
any amount due the contractor as a result of such change will be charged to the 
Government and entered on vouchers (or invoices) as separate items.” 

Paragraph 4 of Standard Form No. 43, Standard Government Purchase Con- 
ditions provides: 

“Freight CuarcEes. The purchase price of coal, if inclusive of freight charges 
from point of shipment named herein, is based upon the freight rate in effect 
on date of opening of bids, and any increase or decrease in said freight rate 
shall correspondingly increase or decrease the purchase price of the coal-on any 
tonnage shipped thereafter.” 

Special Condition B—9 of Schedule No, 1 provides a follows: 

“Excise Tax. In accordance with the provisions of subsection (e) of section 
3 of the Bituminous Coal Act of 1937, the bidder certifies that the bid price 
does NOT and in event of award that the contract price shall NOT include the 
excise tax of one cent per ton of two thousand pounds imposed by subsection (a) 
of said section. A tax exemption certificate will be furnished.” 

The tax exemption certificate referred to above in regard to the excise tax 
of one cent per ton on the cost of coal has been issued to the contractor. 

Under date of December 2, 1942, The Logan & Kanawha Coal Company ad- 
vised the Veterans Administration by telegram as follows: 

“Kindly refer contract VAM 17090 effective December first Federal Govern- 
ment assessed tax four cents per ton on coal transportation this has effect of 
increasing delivered costs of your bituminous nut and slack coal contract 
for Kecoughtan from $5.76 per net ton to $5.80 per net ton FAS Kecoughtan 
wharf kindly send order change enabling us to invoice at four cents per net 
ton increased price Kecoughtan has ordered 1500 tons for December delivery 
this is urgent kindly authorize increase quickly.” 

A decision is requested as to whether the Veterans Administration may issue 
tax exemption certificates to cover the above-mentioned transportation tax of 
four cents per ton. 

If your answer to the above is in the negative may the contractor be reim- 
bursed for the amount of the tax on transportation as an increase in freight 
rates as provided in paragraph 4 of Standard Form No. 43 quoted above or as 
a’ Federal Tax imposed by Congress after the date set for the opening of the 
bid in accordance with provisions of Condition 6 on the reverse of Standard 
Form 33 which also is quoted above. 

Telegram dated December 2, 1942, from The Logan & Kanawha Coal Company 
is forwarded with the request that it be returned with your reply. 


The taxing statute here involved—section 3475 of the Internal Rev- 
enue Code, entitled “Transportation of Property”, as enacted by sec- 
tion 620 of the Revenue Act of 1942, approved October 21, 1942, Public 
Law 753, 56 Stat. 979—provides, in pertinent part: 


(a) Tax.—There shall be imposed upon the amount paid within the United 
States after the effective date of this section [December 1, 1942] for the trans- 
portation, on and after such effective date, of property by rail, motor vehicle, 
water, or air from one point in the United States to another, a tax equal to 3 
per centum of the amount so paid, except that, in the case of coal, the rate of 
tax shall be 4 cents per short ton. * * 

(b) Exemption of Government Srammportethons tie tax imposed under this 
section shall not apply to amounts paid by or to the United States or any 
agency or instrumentality of the United States for the transportation of 
property. 

(c) Returns and Payment.—The tax imposed by this section shall be paid by 
the person making the payment subject to the tax. Each person receiving any 
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payment specified in subsection (a) shall collect the amount of the tax imposed 
from the person making such a and shall * * * make a return 
* * and pay the taxes * * 


The foregoing statutory provisions leave no room for doubt that— 
as between a Government contractor and a common carrier or other 
person furnishing compensable property transportation service to the 
contractor in connection with the performance of such contract—the 
legal incidence of the tax imposed thereby must be regarded as upon 
the shipper, i. e., the Government contractor. But that fact does not 
entitle the contractor to avail himself of the benefit of the terms of 
the statute providing that the tax should not be applicable to amounts 
paid by the United States for the transportation. Cf. Wheeler Lum- 
ber Company v. United States, 281 U. S. 572. Also, see the state- 
ment dated December 7, 1942, of the Commissioner of Internal 
Revenue (MT:M), addressed to collectors of internal revenue and 
others concerned, wherein it is said that the amounts paid by the 
United States for the transportation of property “are exempt from 
tax only when the payment is made directly to the carrier by the 
governmental] agency.” The said statement continues as follows: 

* * * Transportation charges not paid directly to the carrier (for ex- 
ample, charges paid by Government contractors operating on a cost-plus-fixed- 
fee or other basis) are subject to the tax. The fact that in such a case the 
contractor may be reimbursed for the transportation charges paid will not affect 
the tax liability. No proof of exemption will be required in any case where 
a shipment is made under a Government bill of lading, Standard Form 1058A, 
or where the transportation charge is paid directly by the governmental agency 
entitled to exemption. 

Accordingly, you are advised that there is no proper basis for the 
issuance to the contractor of a tax exemption certificate to cover the 
amount of the property transportation tax here involved. 

With respect to the question whether the terms of the “freight 
charges” clause quoted by you authorize the reimbursement of the 
contractor of an amount representing said tax it would seem to be 
clear that the mention therein of the “freight rate in effect on date 
of opening of bids” is intended to refer to the amount fixed by con- 
tract or law at the time of the opening of the bids on which the 
instant contract is based as the compensation to which a carrier 
would be entitled for transportation service furnished to the con- 
tractor. And since it is apparent that the burden of the tax upon 
the amount paid for the transportation of the coal here involved 
rests upon the contractor—the carrier merely acting in the capacity 
of an agent or trustee in billing and collecting the tax—it follows 
that the amount of the tax, collected as it is for the benefit of the 
United States, is, in fact, a payment by the contractor to the United 
States and that such amount cannot properly be considered ag a 
part of the compensation to which the carrier is entitled for its 
services. Hence the conclusion is required that the amount of the 
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tax does not represent an “increase” in the “freight rate” within the 
meaning of those terms as used in said clause. 

The further question involved is as to whether the property trans- 
portation tax here involved comes within the scope of the terms of 
the “federal taxes” clause, quoted by you, providing for reimburse- 
ment to the contractor of “any sales tax, processing tax, adjustment 
charge, or other taxes or charges” imposed “by the Congress after 
the date set for the opening of this bid, and made applicable directly 
upon the production, manufacture, or sale of the supplies covered 
by this bid, and * * * paid by the contractor on the articles or 
supplies herein contracted for.” In this connection it is to be ob- 
served that “federal taxes” clauses containing provisions substan- 
tially the same as those appearing in the instant clause were 
judicially interpreted by the Supreme Court of the United States 
in the cases of United States v. Cowden Manufacturing Co., 312 U. S. 
84, and United States v. Glenn L. Martin Co., 308 U. S. 62. 

The question in the Cowden case was whether the Government was 
required to compensate a contractor for the amounts paid by it to 
its sub-contractors in reimbursement of certain processing taxes 
imposed by the Congress subsequent to the date of the Government 
contract and paid by the sub-contractors on materials forming a part 
of the supplies furnished to the Government, and the Court, in sus- 
taining the Government’s position that it was not obligated to re- 
imburse the contractor for the amount of such taxes, said, in part: 

The language of the clause is precise. It provides only for reimbursement of 
those taxes which are “made applicable directly upon the production, manufac- 
ture, or sale of the supplies covered by this contract.” The supplies “covered by 
this contract” are the mechanics’ suits, the completed articles furnished to the 
United States. Since the clause further provides in exact language that the tax 


must be “directly” applicable, we cannot agree that a tax on the cloth, thread, 
and labels is a tax on the “supplies covered by this contract” * * 


In the Glenn L. Martin case the question presented ha judicial 
determination was whether certain social security taxes imposed subse- 
quent to the date of the contract and paid by the contractor came within 
the scope of the reimbursement provisions of the tax clause involved 
and the Supreme Court, in holding that such taxes were not paid by 
the contractor on the articles or supplies contracted for, stated: 

The contract refers only to federal taxes, existing or future, on “material”, 
“articles” or “supplies”. And additional compensation is provided to offset only 
federal taxes of the type of sales taxes and processing taxes, “applicable directly 
upon production, manufacture, or sale” and actually paid on supplies delivered to 
the Government. Since a tax on payrolls, or on the relationship of employment, 
is not—but in fact is distinct from—the type of tax “on” articles represented by 
sales taxes and processing taxes, respondent is not entitled to the additional 
compensation which it seeks. 

The tax here involved is not laid on the property transported—or, 
for that matter, on the act of transportation itself—but on “the 
amount * * * paid * * * for the transportation * * * 
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of property * * * by rail, motor vehicle, water, or air;” and it 
becomes payable irrespective of the nature or value of the commodity 
transported and regardless of whether the transportation service is 
furnished in connection with the consummation of a sale of the prop- 
erty transported. Such being the case it is obvious that the tax, like 
the taxes considered by the Supreme Court of the United States in the 
Cowden and Glenn L. Martin cases is not a tax “of the type of sales 
taxes and processing taxes ‘applicable directly upon production, manu- 
facture, or sale’ ” of the supplies covered by the instant contract. Nor 
is any reasonable basis apparent for a contention that the property 
transportation here involved is payable “on the articles or supplies”— 
that is, the coal—sold to the Government. Consequently, it must be 
held that said tax does not come within the scope of the reimburse- 
ment provisions of the tax clause here involved. 

Accordingly, you are advised that payment is not authorized—on 
the basis of the provisions contained in either the “freight charges” 
or “federal taxes” clause quoted by you—of any claim by the contractor 
for reimbursement of an amount paid by him on account of the 
property transportation tax imposed by section 3475 of the Internal 
Revenue Code. : 

As requested, the telegram dated December 2, 1942, of the contractor 
is returned herewith. 


(B-31488) 


OVERTIME AND ADDITIONAL COMPENSATION RIGHTS OF POSTAL 
EMPLOYEES UNDER THE ACT OF DECEMBER 22, 1942 


The act of December 22, 1942, which, with certain exceptions, extends to Gov- 
ernment employees generally the authorization contained in certain prior 
laws to receive overtime compensation for employment in excess of 40 
hours in any administrative workweek, supersedes and renders inoperative, 
so long as it continues in effect, 39 U. S. Code 117 and all similar laws 
authorizing payment of overtime compensation to postal employees on a 
daily basis, and, therefore, regular classified postal service employees may not 
be paid overtime compensation for services in excess of 8 hours in any one day 
in cases where the total hours of service during the week do not exceed 40. 

While the annual salary rates of supervisory postal employees at first class 
post offices are required by the provisions of 39 U. 8S. Code 86 to be adjusted 
each year on the basis of the preceding year’s postal receipts of the par- 
ticular post office in which employed, existing salary rates will remain 
eonstant during the life of the overtime and additional compensation act 
of December 22, 1942, that is, until April 30, 1943, and, therefore, sych 
employees fall within the meaning of the second proviso to section 1 of 
said act relating to the payment of overtime compensation, rather than 
within the fourth proviso to said section relating to the payment of 10 
percent additional compensation in lieu of overtime compensation where 
compensation is based on postal receipts, fees, etc., or on “other than a time 
period basis.”, 

The overtime compensation act of December 22, 1942, does not supersede or 
render inoperative those provisions of 39 U. S. Code 118 which authorize 
the granting of compensatory time off from duty to certain postal employees 
for work performed on Sundays and holidays, and it is now within the 
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discretion of the Postmaster General either to grant compensatory time 
off from duty for work on Sundays and holidays, as authorized by said 
provisions of the Code, or to pay overtime compensation under the said 
act of December 22, 1942, for such work on any Sunday or holiday of the 
year if the total of the hours worked during that week exceeds 40. 

If, as authorized by the provisions of 39 U. 8S. Code 118, compensatory time off 
from duty for work performed on Sundays and holidays is granted to postal 
employees, such time off is to be regarded as part of the regular tour of 
duty of 40 hours per week for the purpose of computing overtime compen- 
sation payable under the act of December 22, 1942, for work actually per- 
formed in excess of the regular weekly tour of duty of 40 hours. 

The 10 pércent extra pay for night work authorized to be paid postal employees 
by 89 U. 8. Code 828 is not to be regarded as a part of their “base pay” on 
which the overtime or 10 percent additional compensation authorized by 
the act of December 22, 1942, is to be computed. 

The act of December 22, 1942, which authorizes payment of 10 percent addi- 
tional compensation to persons whose compensation is based on postal 
receipts, etc., has the effect during its life—from December 1, 1942, through 
April 30, 1943—of increasing by 10 percent any credit for postal receipts 
authorized by the provisions of 39 U. 8. Code 57 to be included in computing 
the basic compensation of fourth-class postmasters, and, also, of increasing 
by 10 percent the limitations on the quarterly credits authorized by said 
provisions of the Code—subject to reasonable adjustments required by 
reason of the fact that the effective and termination dates of said act of 
December 22, 1942, do not involve the complete quarter in which they appear, 
respectively. 

No different classes of postal receipts from those authorized by 39 U. S. Code 57 
to be included in determining the basic compensation of fourth-class post- 
masters may be included in determining the 10 percent additional com- 
pensation to which such postmasters are entitled under the act of December 
22, 1942. 

Clerks at third-class post offices paid from the authorized clerk-hire allowance 
for postmasters are “civilian employees in or under the United States 
Government” within the meaning of the overtime and additional compensa- 
tion act of December 22, 1942, and, as such, are included in its provisions. 


Comptroller General Warren to the Postmaster General, January 8, 1943: 
I have your letter of January 1, 1943, as follows: 


Senate Joint Resolution 170 approved December 22 is applicable to all civilian 
employees of the Government and the applicability of certain provisions of 
this resolution to the Postal Service I find necessary to submit to you for 
decision. 

1. Should overtime be paid to regular classified employees in the Postal Service 
for services in excess of 8 hours in any one day in cases where the total hours 
of service during the week are only 40 hours or less, and if so, should such 
payments be made at the regular rate or at the rate of time-and-a-half. 

2. Should post office supervisors be paid for services in excess of 40 hours per 
week, or must they be classed as employees whose compensation is based on 
postal receipts and as such be paid the 10% bonus in lieu of overtime. 

3. Should compensatory time be granted to regular employees for services on 
Sundays or holidays. 

4. Should the earned basic compensation of substitute employees on which 
the 10% bonus is calculated include payments for night differential. 

§. Should night differential be included in salary payments to regular employees 
for the purpose of calculating the overtime pay. 

6. Should the earned basic compensation on which the 10% bonus is calculated 
in lieu of overtime, in the case of postmasters of the fourth class, include box 
rents, commissions on cancellations and on money orders issued, and special 
delivery fees. 

7. Are clerks at third class post offices who are paid from authorized clerk 
hire allowances to postmasters, to be considered as civilian employees and as such 
included in the provisions of this resolution. 

In view of the fact that this resolution is already in effect, you will appreciate 
I am sure the desirability of a prompt reply. 





DECISIONS OF THE COMPTROLLER GENERAL 629 


Section 117, Title 39, U.S. Code, provides: 


Hours of work for special clerks, clerks, and laborers in first- and second-class 
offices, and carriers in City Delivery Service; overtime pay. 

Special clerks, clerks, and-laborers, in the first- and second-class post offices 
and carriers in the City Delivery Service shall be required to work not more 
than eight hours a day. The eight hours of service shall not extend over a 
longer period than ten consecutive hours, and the schediiles of duty of the 
employees shall be regulated accordingly. In cases of emergency, or if the 
needs of the service require, and it is not practicable to employ substitutes, 
special clerks, clerks, and laborers, in first- and second-class post offices and 
carriers in the City Delivery Service can be required to work in excess of eight 
hours per day, and for such overtime services they shall be paid on the basis 
of the annual pay received by such employees. In computing compensation for 
such overtime the annual salary or compensation for such employees shall be 
divided by three hundred and six, the number of working days in the year less 
all Sundays and legal holidays enumerated in section 119 of this title; the 
quotient thus obtained will be the daily compensation which divided by eight 
will give the hourly compensation for such overtime service. (Mar. 4, 1911, ch. 
241, §3, 36 Stat. 1339; Aug. 24, 1912, ch. 389, § 5, 37 Stat. 554; July 28, 1916, ch. 
261, § 1, 39 Stat. 416; Feb. 28, 1925, ch. 368, § 4, 43 Stat. 1059. ) 


Section 1 of the act of December 22, 1942, 56 Stat. 1068, Public 
Law 821 (S. J. Res. 170), provides in pertinent part: 

* * * That the joint resolution entitled “Joint resolution extending the 
period for which overtime rates of compensation may be paid under certain 
Acts”, approved July 3, 1942, is amended by striking out “November 30, 1942,” and 
inserting “April 30, 1943”: Provided, That the authorization contained herein to 
pay overtime compensation to certain groups of employees is hereby extended, 
effective December 1, 1942, to all civilian employees in or under the United States 
Government, including Government-owned or controlled organizations (except 
employees in the legislative and judicial branches), and to those employees 
of the District of Columbia municipal government, who occupy positions subject 
to the Classification Act of 1923, as amended: * 

This newer statute extends “to all civilian employees in or under the 
United States Government,” (not expressly excepted, including em- 
ployees in the Postal Service paid on a time basis who work full time) 
the authority contained in the earlier laws mentioned in said statute, 
which were applicable to the War and Navy Departments, to pay over- 
time compensation only in accordance with the formula stated in said 
earlier laws, that is, “compensation for employment in excess of forty 
hours in any administrative workweek computed at a rate of one-and- 
one-half times the regular rate” and “that in determining the over- 
time compensation for the foregoing per annum employees the pay for 
one day shall be considered to be one three-hundred-sixtieth of the 
respective per annum salaries.” (Quoting from section 1 of the 
act of June 3, 1941, 55 Stat. 241.) See, also, act of October 21, 1940, 
54 Stat. 1205; act of June 28, 1940, 54 Stat. 676; and 20 Comp. Gen. 
39. Hence, the act of December 22, 1942—so long as it continues in 
effect—supersedes and renders inoperative section 117, Title 39, U. S. 
Code, and similar laws authorizing payment of overtime compensation 
to postal employees on a daily basis. Question 1 must be and is an- 
swered in the negative. See in that connection the provisions of 





630 DECISIONS OF THE COMPTROLLER GENERAL 


Executive Order No. 9289, dated December 26, 1942, particularly 
sections 2 and 3 thereof. 
The fourth proviso in section 1 of the act of December 22, 1942, 


reads; 

And provided further, That officers or employees whose compensation is based 
on mileage, postal receipts, fees, piecework, or other than a time period basis 
or whose hours of duty are intermittent, irregular, or less than full time, substi- 
tute employees whose compensation is based upon a rate per hour or per day, 
and employees in or under the legislative and judicial branches, shall be paid 
additional compensation, in lieu of the overtime compensation authorized herein, 
amounting to 10 per centum of so much of their earned basic compensation as is 
not in excess of a rate of $2,900 per annum, and each such employee shall be 
paid only such additional compensation or portion thereof as will not cause his 
aggregate compensation to exceed a rate of $5,000 per annum. [Italics supplied.) 


It is understood that the “post office supervisors” mentioned in ques- 
tion 2 are postal employees other than in the automatic salary grades 
whose salaries are fixed on an annual basis, the annual rates being sub- 
ject to adjustment each year on the basis of the postal receipts of the 
particular post office in which they are employed. 39 U. S. C. 86. 
While the postal receipts of a post office determine whether or not the 
annual salary rates of supervisory postal employees must be adjusted 
from year to year, the annuad salary rates of such employees remain 
constant during the period of a year and the existing salary rates 
will remain constant during the life of the act of December 22, 1942, 
that is, until April 30, 1943. Hence, it may not be concluded that 
the compensation of supervisory employees of the Postal Service is 
based on “other than a time basis” within the meaning of the fourth 
proviso to section 1 of the act of December 22, 1942, quoted above. 
Therefore, such employees fall within the provisions of the second 
proviso of section 1 of the statute relating to payment of overtime 
compensation, rather than the fourth proviso relating to payment 
of additional compensation on a 10 percent basis. Question 2 is 
answered accordingly. 

Section 118, Title 39, U. S. Code, provides: 


Compensatory time to foremen, special clerks, carriers, watchmen, messengers, 
or laborers, at first- and second-class offices for work on Sundays or holidays; 
overtime in lieu thereof. 

When the needs of the service require the employment on Sundays and holidays 
of foremen, special clerks, clerks, carriers, watchmen, messengers, or laborers at 
first- and second-class post offices they shall be allowed compensatory time on one 
day within six days next succeeding the Sunday, except the last three Sundays in 
the calendar year, and on one day within thirty days next succeeding the holiday 
and the last three Sundays in the year on which service is performed: Provided, 
however, That the Postmaster General may, if the exigencies of the service require 
it, authorize the payment of overtime for service on the last three Sundays in the 
calendar year or on Christmas Day in lieu of compensatory time. (Mar. 3, 1917, 
ch. 162, § 1, 39 Stat. 1062; Feb. 28, 1925, ch. 368, § 4, 43 Stat. 1059). 


The act of December 22, 1942, does not supersede or otherwise render 
inoperative those provisions of the above-quoted statute which au- 
thorize the granting of compensatory time off from duty to postal 
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employees for work performed on Sundays and holidays. The two 
statutes are not inconsistent, and each must be given effect so far as 
possible. Under the provisions of the two statutes, it is now within 
the discretion of the Postmaster General either (1) to grant compen- 
satory time off from duty for work on Sundays and holidays under 
authority of section 118, Title 39, U. S. Code, or (2) to pay overtime 
compensation for such work performed on any Sunday or holiday of 
the year only if in excess of forty hours per week under the provisions 
of the act of December 22, 1942. If compensatory time off from duty 
with pay is granted, such time off from duty must be regarded as part 
of the regular tour of duty of forty hours per week, and overtime com- 
pensation is payable for work actually performed in excess of the 
regular tour of duty of forty hours per week including such time off 
from duty. See 21 Comp. Gen. 853, and the decisions therein cited. 
Question 3 is answered accordingly. 
Section 828, Title 39, U. S. Code, provides: 


Night work in postal service; extra pay. 

After July 1, 1928, supervisory employees, special clerks, clerks, substitute 
clerks, watchmen, messengers, laborers, and employees of the motor-vehicle and 
pneumatic-tube services, in first and second class post offices; carriers and sub- 
stitute carriers in the City Delivery Service; and railway postal clerks, substitute 
railway postal clerks, and laborers in the Railway Mail Service, who are required 
to perform night work, shall be paid extra for such work at the rate of 10 per 
centum of their hourly pay per hour: Provided, That night work is defined as 
any work done between the hours of six o’clock postmeridian and six o’clock ante- 
meridian. (May 24, 1928, ch. 725, 45 Stat. 725; May 12, 1939, ch. 129, 58 Stat. 741.) 


The 10 percent extra pay for night work authorized to be paid to 
postal employees by said statute has never been regarded as a part 
of the base pay of the employees for retirement deductions or other- 
wise. See 7 Comp. Gen. 778. Accordingly, as the overtime compen- 
sation or additional compensation on a 10 percent basis authorized to 
be paid by the act of December 22, 1942, is in addition to base pay only, 
both questions 4 and 5 are answered in the negative. 


Section 57, Title 39, U. S. Code, provides: 


Compensation of postmasters of the fourth class. 

The compensation of postmasters of the fourth class shall be fixed upon the 
basis of the whole of the box rents collected at their offices and commissions upon 
the amount of canceled postage-due stamps and on postage stamps, stamped 
envelopes, postal cards, stamps on registry matter, including stamps to cover 
return receipts, insured and collect-on-delivery matter, canceled, on matter 
actually mailed at their offices, except the stamps affixed to pay the fees for special 
delivery service and special handling service, and on that part of the value of the 
stamps on the mail for transportation by air mail, canceled at their offices, equal 
to the postage which would be required on such mail at the regular domestic rates, 
and on the amount of newspaper and periodical postage collected in money, and 
on the postage collected in money on identical pieces of third- and fourth-class 
matter mailed under the provisions of section 295 of this title, without postage 
stamps affixed, and on postage collected tn money on matter of the first class 
mailed under provisions of section 273 of this title, without postage stamps affixed, 
and on amounts received from waste paper, dead newspapers, printed matter, and 
twine sold, at the following rates, namely: 
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On the first $75 or less per quarter the postmaster shall be allowed 100 per 
centum on the amount; on the next $100 or less per quarter, 85 per centum ;-and 
on all the balance, 75 per centum, the same to be ascertained and allowed by the 
General Accounting Office in the settlement of the accounts of such postmasters 
upon their sworn quarterly returns: Provided, That in adjusting the quarterly 
compensation of postmasters of the fourth class the General Accounting Office 
shall allow such compensation as may be shown by the quarterly returns to be 
due, not exceeding $275 for the quarter ending September 30, not exceeding $550 
for the two quarters ending December 31, not exceeding $825 for the three quarters 
ending March 31, and not exceeding $1,100 for the whole fiscal year, exclusive of 
3 cents commission on each money-order issued. (Mar. 8, 1883, ch. 142, § 2, 22 
Stat. 602; Feb. 28, 1925, ch. 368, § 1, 43 Stat. 1054; June 4, 1926, ch. 476, 44 Stat. 
695. ) 

Under the provisions of the quoted statute, the compensation of 
fourth-class postmasters unquestionably is based upon “postal re- 
ceipts.” Accordingly, fourth-class postmasters fall within the pur- 
view of the fourth proviso of section 1 of the act of December 22, 
1942, relating to payment of additional compensation on a 10 percent 
basis. The act of December 22, 1942, has the effect of increasing by 
10 percent, effective December 1, 1942, and continuing through April 
30, 1943, any credit for postal receipts authorized by section 57, Title 
39, U. S. Code, to be included in computing the basic compensation 
of fourth-class postmasters, and, also, increases by 10 percent the 
limitations on the quarterly credits authorized by said statute— 
subject, of course, to reasonable adjustments required by reason of 
the fact that the effective and termination dates of the new act do not 
involve the complete quarter in which they appear, respectively. See 
the last paragraph of decision dated December 22, 1942, B-31220, 
22 Comp. Gen. 570. In determining the 10 percent additional com- 
pensation authorized for fourth-class postmasters, the act of Decem- 
ber 22, 1942, does not have the effect of including any different 
classes of postal receipts not authorized to be included by section 57, 
Title 39, U. S. Code, in determining the basic compensation of the 
postmasters. Question 6 is answered accordingly. 

Clerks at third-class post offices paid from the authorized clerk-hire 
allowance for postmasters are “civilian employees in or under the 
United States Government” within the meaning of the act of Decem- 
ber 22, 1942. See question and answer 3, decision of August 16, 1982, 
12 Comp. Gen. 245, 248. Question 7 is answered in the affirmative. 


(B-81167) 


CONCURRENT MILITARY PENSIONS AND CIVILIAN ANNUITIES 


The provisions of the Lighthouse Service Retirement Act of June 20, 1918, 
authorizing the inclusion of service in a “department or branch of the 
Government having a retirement system” in the computation of retirement 
annuities thereunder, must have had reference to the military branches 
of the service for which a retirement system previously had been estab- 
lished, there having been no provision of law, at the time of passage of 
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said act, for the retirement of civilian officers or employees other than the 
judiciary, and, therefore, the inclusion of a period of military or naval 
service in the computation of the annuity provided by the act was proper. 

The brief text of the Lighthouse Service Retirement Act of June 20, 1918, as 
compared with the comprehensive text of the Civil Service Retirement Act, 
justifies the conclusion that the Congress intended that the prior act be 
supplemented by administrative regulations to cover situations provided 
for in the later act for similar classes of personnel, and, therefore, it is 
within the authority of the Secretary of the Navy—as the official presently 
charged with the administration of said prior act—to amend existing 
regulations by incorporating therein the rule set out in the act of October 
14, 1940, amending the Civil Service Retirement Act, with respect to the 
computation of annuities where military service for which a pension is 
received is involved. 

The civilian annuity—computed on the basis of including military or naval 
service on account of which the annuitant was not at the time of retirement 
in receipt of a pension—of a person who elected to receive in addition 
to the civilian annuity a pension, on account of non-service-connected 
disability, subsequent to the effective date of the requirement of the act 
of October 14, 1940, that the minimum period of such service, rather than 
the entire period as theretofore required, necessary for a pension be ex- 
cluded in the computation of an annuity under the Civil Service Retirement 
Act, should be recomputed to exclude such minimum period, notwithstand- 
ing the clause in said act of October 14, 1940, saving persons retired prior 
to its effective date from reduction in annuities on account of its provisions. 


Assistant Comptroller General Elliott to the Secretary of the Navy, January 
9, 1943: 


I have your letter of December 16, 1942, ref. SO 12161037, as follows: 


Your decision is respectfully requested on. the question hereinafter stated: 

Charles W. Vanderhoop, former Keeper of Gayhead Light Station, Massa- 
chusetts, was retired effective January 1, 1933, under the provisions of Sec. 6, 
Act of June 20, 1918 (40 Stat. 608; U. S. C. title 33, sec. 763), as supplemented 
by the Act of March 4, 1925 (43 Stat. 1261; U. S. C. title 33, sec. 765), with retired 
pay at the rate of $793.29 per annum predicated on service totaling 21 years, 
3 months, 27 days. Said service included a period classed as military or naval 
service for which Vanderhoop was not then in receipt of pension. 

The Veterans Administration has informed this Department that an award 
was made to said Charles W. Vanderhoop of wartime not service-connected 
pension benefits at the rate of $30.00 per month from June 6, 1942, and $40.00 
per month from June 10, 1942, as provided under the provisions of the Act of 
March 20, 1933, and June 10, 1942, Public 601, 77th Congress, based on service 
rendered by said veteran as Assistant Keeper, U. S. Lighthouse Service, from 
April 12, 1917, to June 30, 1919. In computing retired pay under the above- 
cited retirement provisions it has been the practice to exclude any period of 
service on account of which the retired person is in receipt of pension; and it 
is understood to be tke rule of the Veterans Administration to regard ninety 
days of military or naval service as the minimum period of service necessary 
to entitle to pension. 

Section 1 of the Act of October 14, 1940 (54 Stat. 1116; U. S. C. title 5, sec. 707), 
amending the Civil Service Retirement Act (and certain other retirement 
statutes), with reference to computation of period of service provides inter alia: 

“in the case of an employee who is eligible for and receives a pension on account 
of non-service-connected disability under laws administered by the Veterans 
Administration the minimum period of service necessary to entitle him to pension 
shall not be included.” 

Section 5 of the same Act contains the following provision: 

‘nor shall this Act be construed so as to reduce the annuity of any person 
separated prior to its effective date.” 

While the Act of October 14, 1940, contains no specific reference to the retire- 
ment statutes (cited above) applicable to certain personnel of the former 
Lighthouse Service, it has been customary in construing those statutes, in ref- 
erence to matters on which they are silent and where not otherwise inapplicable 
or inconsistent with law, to apply analogous provisions of the Civil Service Re- 
tirement Act and amendments. If admissible in this case, there would seem to 
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be for consideration the application to persons retired under the cited Acts of 
June 20, 1918, and March 4, 1925, of the two herein quoted provisions of the 
Act of October 14, 1940. 

Accordingly, the question is presented as to whether in view of the award 
of pension benefits to Charles W. Vanderhoop his retired pay should be recom- 
puted as of June 6, 1942, by excluding from the period of service applicable to 
such retired pay the minimum period of service necessary to entitle him to pen- 
sion, as determined by the Veterans Administration, or whether the saving 
clause in Section 5 of the Act of October 14, 1940, would be applicable to his 
case, saving to him his present retired pay. 


Section 6 of the act of June 20, 1918, 40 Stat. 608, provides: 


That hereafter all officers and employees engaged in the field service or on 
vessels of the Lighthouse Service, except persons continuously employed in dis- 
trict offices or shops, who shall have reached the age of sixty-five years, after 
having been thirty years in the active service of the Government, may at their 
option be retired from further performance of duty; and all such officers and 
employees who shall have reached the age of seventy years shall be compulsorily 
retired from further performance of duty: Provided, That the annual compensa- 
tion of persons so retired shall be a sum equal to one fortieth of the average annual 
pay received for the last five years of service for each year of active service in 
the Lighthouse Service or in a department or branch of the Government having 
a retirement system, not to exceed in any case thirty-fortieths of such average 
annual pay received: Provided further, That such retirement pay shall not 
include any amount on account of subsistence or other allowance. 


There can be little doubt but that there is authorized under said 
act the inclusion of a period of military or naval service in the com- 
putation of the annuity provided therein. As pointed out in a prior 
decision of this office (19 Comp. Gen. 478, 483), there existed as of 
the date of the passage of said act no provision of law for the retire- 


ment of civilian officers or employees of the Government other than 
the judiciary so that the term “branch of the Government having a 
retirement system” must have had reference to the military branches 


of the service for which a retirement system previously had been 
established. 


It was held in 19 Comp. Gen. 478, referred to above, that— 


The inhibition of section 4715 Revised Statutes, against the payment of more 
than one “pension” at the same time to the same person does not affect the right 
to retirement pay of a person retired under the Lighthouse Service Retirement 
Act of June 20, 1918, 40 Stat. 607, notwithstanding he is, also, entitled to and 
receiving a pension for Spanish-American War Service—spch service not having 
been counted in the computation of the retirement pay—the right to retirement 
with pay being a part of compensation, a right given by statute, accruing because 
of service, and not being a gratuity or pension even though no contribution, as 
such, is made by members of the Lighthouse Service as in the case of civil 
employees of the Government generally. (Syllabus.) 


Section 468, subsection (h), of the Regulations for the United 
States Lighthouse Service (1927) provides: 


In computing length of service in the case of optional retirement, credit will 
be allowed for service in the military branches of the Government; but military 
service, where the employee receives a pension therefor, will not be included 
in the period of service to be used as a basis for computing retired pay im the 
Lighthouse Service. [Italics supplied.] 


The italicized portion of said regulation would appear to have 
been based upon an administrative interpretation of the law, as no 
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specific provision with respect to the elimination of military service 
for which a pension is received has been found either in the act of 
June 20, 1918, or in any other law applicable to the class of personnel 
of the Lighthouse Service covered by section 6 of said act. However, 
such regulation apparently reflected the will of the Congress in such 
matters as evidenced by the following specific provision of the Civil 
Service Retirement Act of May 22, 1920, 41 Stat. 615, as amended by 
section 5 of the act of May 29, 1930, 46 Stat. 472: 


* * * in the case of an employee, however, who is eligible for and elects 
to receive a pension under any law, or retired pay on account of military or 
naval service, or compensation under the War Risk Insurance Act, the period of 
his military or naval service upon which such pension, retired pay, or compensa- 
tion is based shall not be included * * *. 


In 16 Comp. Gen. 83, it was held (quoting from the syllabus) that: 


Annuity payments to civilian employees of the United States, retired under 
the Civil Service Retirement Act of May 22, 1920, as amended, computed on the 
basis of inclusion of military or naval service not at the time of retirement 
made the basis for military or naval pension, are for recomputation on the basis 
of the “periods of the wars” service as changed by the act of August 13, 1985, 
49 Stat. 614, for payment of annuities subsequent to said act, if the annuitants 
elect to receive the military or naval pension, 


Thus, under the law as it existed prior to the act of October 14, 1940, 
54 Stat. 1116, there would be required. upon the facts set out in your 
letter a recomputation of the retired pay of the annuitant by deducting 
from the annuity base the entire period of his military or quasi-mili- 
tary’ service upon his election to receive a pension therefor. See 19 
Comp. Gen. 478, 484. 

Section 1 of said act of October 14, 1940, quoted in pertinent part 
in your letter, was enacted as an amendment to that portion of the 
Civil Service Retirement Act quoted above. The purpose of the 
amendment was to establish a uniform, equitable rule in crediting mili- 
tary service for civil retirement purposes. Under the law as it existed 
prior to that time it was possible for a person having one year of 
military service and twenty years of civilian service to receive exactly 
the same amount by way of a pension and an annuity as a person 
having twelve years of military service and twenty years of civilian 
service. If, for example, the Veterans’ Administration required that 
a man have but 90 days’ service in the Spanish-American War to be 
eligible for a pension and both individuals above described applied for 
and were awarded such a pension, other things being equal, their civilian 
annuities would be the same, since all military service would be de- 
ducted from the annuity base in each case. The injustice of such a 
situation is obvious. (See, in that connection, Report of the House 
Committee on the Civil Service on H. R. 8621, later enacted as the 
act of October 14, 1940, and letters quoted therein). 

It is stated in your letter that it has been customary in construing 
the Lighthouse Retirement Act of 1918 and its amendments, with 
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respect to matters on which it is silent and where not otherwise inap- 
plicable or inconsistent with law, to apply analogous provisions of the 
Civil Service Retirement Act and its amendments. From a compari- 
son of the brief text of the Lighthouse Retirement Act with the 
comprehensive and detailed text of the Civil Service Retirement Act 
there is justified the conclusion that it must have been the intent of 
the Congress that the prior act be supplemented in various respects by 
administrative regulations to cover situations specifically provided for 
in the later act. And there would appear to be no more appropriate 
guide to the manner in which such act should be construed and admin- 
istered than specific statutory provisions enacted by the Congress for 
similar classes of personnel. Hence, it would appear clearly within 
your authority—as the official presently charged with the administra- 
tion of said Lighthouse Retirement Act—to amend the existing regu- 
lations by incorporating therein the uniform and equitable rule set 
out by the Congress in the act of October 14, 1940, for the computation 
of annuities where military service for which a pension is received is 
involved. 

It previously has been pointed out that under the law as it existed 
prior to the said act of October 14, 1940, a recomputation of Mr. 
Vanderhoop’s annuity upon his. election to receive a pension based 
on his military service would have entailed a deduction from the 
annuity base of his entire period of military service—or approximately 
27 months. However, under the state of the law as changed by the act 
of October 14, 1940, it is necessary to deduct only the minimum period 
of service required by the Veterans’ Administration for a non-service- 
connected disability pension—or 90 days. Hence, it readily is appar- 
ent that while such recomputation will reduce the annuity—in that 
90 days will be deducted from the service credit of 21 years, 3 months, 
27 days upon which the annuity is computed—the only effect attrib- 
utable to the act of October 14, 1940, is an increase in the amount of 
the annuity over what it would be had the act never been passed. 
Accordingly, the saving clause in section 5 of said act, 54 Stat. 1118, 
quoted in pertinent part in your letter, would appear to have no 
application to the instant case. 


(B-31258) 


COMPENSATION—OVERTIME—TRAVEL TIME 


The overtime compensation authorized by the act of October 21, 1940, as extended, 
for certain classes of employees is payable only for “employment in excess 
of forty hours in any administrative workweek,” and, therefore, a special 
pay roll to accomplish such a payment should not be stated to show the 
service rendered during a day or two only, but, rather, the pay roll should 
cover, at least, an entire week’s time, showing the amount, if any, paid on 
the regular roll for the same period, with computation of overtime 
accordingly. 











DECISIONS OF THE COMPTROLLER GENERAL ~ 637 


Under the administrative regulations issued by the War Department with respect 
to payment of overtime compensation to certain classes of employees under 
the act of October 21, 1940, as extended, which regulations limit to 8 hours 
per week the time for which overtime compensation is payable unless an 
employee be designated for special overtime work, in no event could an 
employee who has not been designated for special overtime work be paid 
overtime compensation under the act for more than 8 hours in one work- 
week, whether for official travel time or otherwise. 

In the absence of special circumstances, such as in the case, for example, of a 
truck driver for whom the travel incident to his work is active duty (see 21 
Comp. Gen. 724), only that portion of an employee’s official travel time (or 
incidental waiting time) which falls within regular working hours—includ- 
ing overtime regularly established—may be considered as “employment” in 
computing overtime compensation under the act of October 21, 1940, as 
extended to November 30, 1942, applicable to certain classes of War Depart- 
ment and Panama Canal employees, or under the act of December 22, 1942, 
extending, with certain exceptions, to Government employees generally the 
overtime compensation provisions of certain prior laws, including the said 
act of October 21, 1940. 22 Comp. Gen. 105, modified. 

For purposes of computing overtime compensation under the act of October 21, 
1940, as extended to November 30, 1942, applicable to certain classes of War 
Department and Panama Canal employees, or under the act of December 22, 
1942, applicable, with certain exceptions, to Government employees generally, 
an employee who spends time at a temporary duty station is in a “travel 
status,” but such time is not “travel time,” and in order to be entitled to 
the same overtime compensation as when he is at his permanent headquarters, 
he should be required to work the same number of hours at the temporary 
station as he does while at his permanent headquarters. 


Comptroller General Warren to the Secretary of War, January 9, 1943: 


In third indorsement dated December 16, 1942, you request decision 
on the questions presented in letter of October 12, 1942, from Major 


D. A. Phelan, Corps of Engineers, the letter reading as follows: 


1. There is submitted herewith a pay roll for personal services of James §. Nus- 
sear, Jr., Senior Architect, P-5, at $4600. per annum, covering payment of over- 
time, with request that a decision be rendered as to how much of the time that 
an employee is in a travel status under competent orders can or should be re- 
garded as “overtime” for which payment at time and one-half the regular rate 
of pay may be made. 

2. Mr. Nussear was traveling under written order dated September 14, 1942. 
A copy of this order is inclosed. He left his home station at Washington, D. C. 
at 1:00 A. M., September 16, 1942 and returned thereto at 7:58 A. M., September 
17,1942. A copy of the itinerary is inclosed. 

3. By Mss. Dec. B-27549, dated July 31, 1942 [22 Comp. Gen. 105], the Comp- 
troller General held that “official travel time during which an employee is in a pay 
status appears properly for regarding as ‘employment’ within the meaning of 
the Act of June 8, 1941.” 

4. The specific questions are: 

a. What portion of the journey performed by Mr. Nussear is properly for 
regarding as “employment”? 

b Will the decision as to a, which involves a professional employee, be equally 
applicable to all classes of employees of this field service in accordance with the 
determination made by the Chief of Engineers in accordance with the Act of 
October 21, 1940 (Public Law No. 873, 76th Congress) and with the authority of 
the Secretary of War dated January 13, 1942? 

ec. What distinction is there between “travel time” and “travel status”? 


Travel Order No. 375, issued to Mr. Nussear on September 14, 1942, 
by the Executive Assistant, Office of the Division Engineer, reads as 
follows: 


1. Under authority of the Secretary of War dated November 21, 1941, and of 
the Chief of Engineers dated September 1, 1942, you will proceed from your 
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station at Washington, D. C. to Mitchel Field, Long Island, New York and vicin- 
ity on temporary duty in connection with approval of plans for Camp Springs, 
Maryland and upon completion return to Washington, D. C. 

2. Transportation will be furnished and a per diem of $6.00 is authorized in 
accordance with provisions of existing law and regulations. 

3. The travel directed is necessary in the military service and all expenses inci- 
dent thereto are chargeable to “BE. 8. A., 1942-48”, Eng 32276 P211-02 A 0905-23. 
By direction of the Division Engineer : 


In compliance with the above-quoted travel order, Mr. Nussear com- 
pleted the following itinerary : 


Left Washington, D. C., (September 16, 1942)_.-_____-__-_- 1:00 A. M. 
ene Tae SO er oe  elngal Low! CGR A. BM. 









Rae eee Clad oi esa SE hl aiclbesetlicalapen cotlhe 7:31 A. M. 
Arrived New York City..._......____-._. ost bt Aeholcalttas dies 8:10 A. M. 


: 











Left New York City for Hempstead (Long Island R. R.)_--- 10:03 A. M. 
SRO, SmI kin chk ahi enininca eo creremeecidnresSapibaierenebin 10:51 A. M. 







Left Hempstead for Mitchel Field (Taxi) --_---._.---_------ 11:00 A. M. 
ren IIE PI Jo) es el 11.20 A. M. 
Left Mitchel Field (Taxi) ........_.________- Seige e ty. eS 
eae 7 abi 7:05 P. M. 











Left Hempstead for New York City_.-__-__-__--__-- iat las 8:10 
Arrived New York City 9:00 


M. 
M. 


Tro 
















Left New York City for Jersey City (Bus) ~--.--_--_------- 10:09 P. M. 
EE SE cnr cinetatmeatidaaiaskesameerrecioercceucrmipem= Bt WN Besa 






Left Jersey City (September 17, 1942)_.-.-.-_-_--.--_--._._.__ 1:02 A. M, 
ate ure ted ais loominin tedpcndbancaeeeabions 204 A. M. 



































I keeles ssadiennieniebhaan saetiteadis sek an 
Arrived Washington, D. C. (September 17, 1942) ___-____-____ 7:58 A. M. 


The uncertified pay roll submitted proposes payment in the amount 
of $35.93 for fifteen hours’ overtime (evidently derived from the sum 
of the several periods of actual transportation time en route both 
ways), which was computed at time and one-half, or two and thirteen- 
sixteenths’ days, multiplied by the employee’s daily rate of pay (per 
annum rate divided by 360). The statutory authority cited (act of 
October 21, 1940, 54 Stat. 1205) reads as follows: 


That notwithstanding the provisions of any other law, compensation for 
employment in excess of forty hours in any administrative workweek computed 
at a rate not less than one and one-half times the regular rate is hereby author- 
ized to be paid at such places and to such monthly, per diem, hourly, and piece- 
work employees of the field services of the War Department and the field services 
of the Panama Canal whose wages are set by wage boards or other wage-fixing 
authorities, and also to professional and subprofessional employees, and to blue- 
printers, photostat and rotaprint operators, inspectors, storekeepers, toolkeepers, 
and shop superintendents of the CAF service, as defined by the Classification Act 
of March 4, 1923 (42 Stat. 1488; 5 U. S. C. ch. 13), as amended, as shall be desig- 
nated from time to time by the Secretary of War or the Governor of the Panama 
Canal, as the case may be, and the Secretary of War and the Governor of the 
Panama Canal are authorized to prescribe for their respective services, regulations 
for overtime employment for said employees or any of them; Provided, That in 
determining the overtime compensation of the foregoing per annum Government 
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employees the pay for one day shall be considered to be one three-hundred-and- 

sixtieth of their respective per annum salaries. 

' Sec. 2. The provisions of this Act shall be effective during the national emer- 
gency declared by the President on September 8, 1939, to exist, and shall terminate 

June 30, 1942, unless the Congress shall otherwise provide. 


The above-quoted act was continued in force until September 30, 
1942, by the act of July 3, 1942, Public Law 652, 56 Stat. 645, and was 
further extended to November 30, 1942, by the act of October 2, 1942, 
Public Law 728, 56 Stat. 765, and with certain limitations, to April 30, 
1943, by the joint resolution approved December 22, 1942, Public Law 
821, 56 Stat. 1068. 

According to Circular Letter No. 1403, issued by the Office of the 
Chief of Engineers March 19, 1942, the authority to designate the pro- 
fessional employees who might be eligible for overtime under the basic 
statute was delegated to the Chief of Engineers by the Secretary of 
War on January 13, 1942, and on February 19, by Circular Letter No. 
1236, issued by order of the Chief of Engineers, all employees of the 
field service of the Engineer Department of the professional (among 
other) classifications, were designated “for employment on a forty- 
. hour week basis with payment of compensation at the rate of time and 
one-half for all time served in excess of forty hours per week * * *.” 

The particular employee’s eligibility thus established, overtime is 
payable to him within the limits of the administrative regulations for 
“employment in excess of forty hours in any administrative workweek.” 
However, a special pay roll to accomplish such a payment should not 
be stated to show the service rendered during a day or two only; 
rather, since no time is payable except that shown or certified to 
exceed forty hours in any workweek (18 Comp. Gen. 575), a special 
pay roll to be stated should cover, at least, an entire week’s time, show- 
ing the amount, if any, paid on the regular roll for the same period, 
with computation of overtime accordingly. Compare 21 Comp. 
Gen. 724. 

_ (a) The District Engineer’s first question is as to what portion of 

the employee’s journey is “employment.” The decision of July 31, 
1942, 22 Comp. Gen. 105, to which he refers, approved payment for 
Saturdays, outside the regular tour of forty-hour duty, in the case 
of certain employees who were in transit incident to change of station. 
An earlier decision against such payment (14 Comp. Gen. 907) was 
distinguished, since the previous statute specified “labor”—not merely 
“employment”—in excess of forty hours. What limitations there 
might be, if any, to the counting of travel time as employment was 
not there presented for decision. 

Referring specifically to the travel of Mr. Nussear, it will be observed 
that the statute does not leave to the employee’s discretion what over- 
time he may serve for compensation, but directs the prescribing of reg- 
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ulations therefor. Office of the Chief of Engineers Circular Letter No. 
1403, of March 19, 1942, reads, in part: 


Policy Regarding Overtime 


22. Division Engineers, District Engineers, and other employing officers are 
responsible for determining the necessity for overtime work of employees in the 
field service in excess of 40 hours per week. These officers should set a maxi- 
mum number of hours above 40 hours per week, usually 8 hours as prescribed 
by War Department Orders A, for which overtime work may be performed by 
annual employees without additional written authority. District Engineers and 
other employing officers may delegate authority to responsible officials in charge 
of projects or divisions of offices either to designate employees for special over- 
time work or to excuse them from overtime work when, in the judgment of the 
officer concerned, the extra hours would result in impairment of the health or 
efficiency of such employees. In delegating authority to prescribe overtime, 
District Engineers or Division Engineers should set a maximum number of 
hours for which subordinate officials may require overtime of employees under 
their charge; e. g., authority for overtime in excess of 56 hours per week should 
be given by the District Engineer personally. The instructions delegating au- 
thority to prescribe overtime should provide that orders for overtime be in 
writing; orders issued personally by District Engineers or other employing offi- 
cers prescribing overtime above the maximum for which subordinate officials 
may order overtime also should be in writing. 

a a * * * - o 

27. In computing the time in excess of 40 hours per week earned by pro- 
fessional employees, as well as employees of the subprofessional and CAF 
services, work performed in excess of eight hours in a calendar day necessary 
to dispose of the day’s accumulation of work, as distinguished from work 
ordered for a special purpose, such as to accomplish a special assignment by a 
fixed date or hour, will not be considered as overtime or as time to be counted 
in arriving at the number of hours served in excess of 40 hours per week. 


There appears no designation for special overtime of the present 
employee in excess of the general order for eight hours; hence, in no 
event could there be payable overtime for more than eight hours in 
one workweek, whether for travel time or otherwise. 

It is not to be understood that an employee who is sent on an ex- 
tended trip, in travel status and with expenses paid for several days, 
weeks, or longer, is to be regarded as continuously in “employment” 
for overtime purposes merely because he is in a travel status or is 
proceeding en route, since, in fact, during a greater or lesser portion 
of such period he is relieved of any duties and is free to seek rest, 
recreation, or other personal pursuits. On the other hand, when a 
regular workweek, including some overtime, has been established for 
an employee (such as six days of eight hours each), and, on occasion, 
his directed travel requires him to be away from his headquarters dur- 
ing any part of such established workweek, his compliance with the 
travel order does not relegate him to a status of nonemployment, either 
for the hour of overtime or for the hours of “straight” time. In other 
words, official travel (or incidental waiting time) during regular work- 
ing hours is “employment” within the meaning of the 1940 statute 
while, outside of such hours, generally it is not. The latter generaliza- 
tion would not hold true in the case, for example, of a truck driver for 
whom the travel incident to his work is active duty (21 Comp. Gen. 
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724), and there may be other exceptions not suggested by the present 
record. : 

(b) The view that official travel during regularly assigned working 
hours is “employment” would seem applicable to all classes referred 
to in the Circular Letters cited and to any similar classes in the 
authority from the Secretary of War of January 13, 1942. What 
further hours, if any, might be claimed by special classes of employees 
cannot be answered categorically (see the above paragraph), but, as a 
rule, no extra hours, beyond the usual tour of duty, would be for 
crediting unless the individual’s employment were both active and 
approved. For travel occurring after November 30, 1942, the same 
result. would seem to follow from the regulations contained in Execu- 
tive Order No. 9289, dated December 26, 1942, section 2. 

(c) A distinction suggests itself for present purposes between 
“travel status” and “travel time”, since, during the time spent at a 
temporary post, the employee is in travel status but it is not travel 
time. Thus, an employee, while at a temporary post, would expect 
to work the same number of hours as he does while at his permanent 
headquarters, to be entitled to the same overtime pay. 

In view of the foregoing, payment on the voucher as submitted is not 
authorized, and it will be retained in this office. 


(B-31530) 


COMPENSATION—ADDITIONAL OR OVERTIME—EMPLOYEES WHOSE 
WAGES ARE FIXED BY WAGE BOARDS OR SIMILAR ADMINISTRATIVE 
AUTHORITY 


In determining whether an administrative authority is similar to and serves the 
Same purpose as a wage board within the meaning of the provision in the 
overtime and additional compensation act.of December 22, 1942, excluding 
from its benefits employees whose wages are fixed and adjusted from time 
to time in accordance with prevailing wage rates by wage boards or similar 
administrative authority, there should be followed, generally, the rules stated 
by this office (for example, in the decisions in 138 Comp. Gen. 265, and 20 id. 
892) under the 40-hour week statute of March 28, 1934, applicable to certain 
classes of employees whose compensation is “set by wage boards or other 
wage-fixing authorities.” 

Regardless of whether they be paid on a per annum, per diem, or some other basis, 
employees whose wage rates are administratively fixed under general admin- 
istrative authority granted by or pursuant to statute without reference to 
prevailing wages are not excluded from the overtime compensation benefits 
of the act of December 22, 1942, by the proviso to section 1 thereof to the 
effect that the overtime compensation therein authorized shall not apply to 
employees whose wages are fixed on a daily or hourly basis and adjusted 
from time to time “in accordance with prevailing rates” by wage boards or 
similar administrative authority. 

The fact that overtime compensation at the rate of time and one-half has not 
heretofore been authorized by an administrative authority which has adopted 
a wage board procedure in respect of a particular class of employees not 
coming within the purview of the 40-hour week statute of March 28, 1934, 
would not, of itself, operate to take such employees out of the exception to the 
overtime compensation act of December 22, 1942, which excludes from its 
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benefits employees whose wages are fixed and adjusted from time to time in 
accordance with prevailing rates by wage boards or similar administrative 
authority. 

Although certain employees of the Department of the Interior, whose wages or 
salaries are administratively fixed with reference to local wage rates prevail- 
ing in the vicinity of their employment, are paid only “straight time” for 
overtime work they are not entitled to overtime compensation at the rate of 
time and one-half or additional compensation under the act of December 22, 
1942, which excludes from its benefits employees whose wages are fixed and 
adjusted from time to time in accordance with prevailing wage rates by wage 
boards or similar administrative authority. 


Comptroller General Warren‘to the Secretary of the Interior, January 11, 1943: 
I have your letter of January 1, 1943, as follows: 


The Department of the Interior employs a considerable number of persons in 
the field service whose positions are not subject to the Classification Act of March 
4, 1923 (42 Stat. 1488, 5 U. S. C. Sec. 661). With the exception of advisers and 
consultants usually paid on a per diem basis and certain Assistants in the Office of 
Indian Affairs, wages or salaries for all such employees are fixed with reference 
to local wage rates prevailing in the vicinity of their employment. Wage rates 
for part of this group of employees are fixed by wage boards, and consequently 
they are paid time and one-half for hours worked in excess of forty hours a week. 
All other employees of the Department whose positions are not subject to the 
Classification Act, with the exceptions mentioned above, are paid either straight 
time wage rates for work in excess of forty hours a week or monthly salaries for 
work weeks of varying lengths. 

In view of the proviso in 8. J. Res. 170, of the 77th Congress, 

* * * such extension shall not apply to (a) those whose wages are fixed on 
a daily or hourly basis and adjusted from time to time in accordance with prevail- 
ing rates by wage boards or similar administrative authority serving the same 
purpose, * * * [Italics supplied]. 

I would like to be advised if it was the intention of Congress that the benefits 
of S. J. Res. 170 be extended to the employees of the Department of the Interior 
whose wage rates are fixed on a daily or hourly basis and adjusted from time to 
time in accordance with prevailing rates by administrative authority but who are 
at present paid straight time wage rates for work in excess of forty hours a week. 

If your answer is in the affirmative, should the employees on a daily basis be 
paid for overtime at a rate of one and one-half times one-eighth of their daily 
pay and those employees paid on an hourly basis be compensated for overtime 
at a rate of one and one-half times their basic hourly rate of pay? 


Exception (a) appearing in the second proviso to section 1 of the 
act of December 22, 1942, 56 Stat. 1068, has the effect of excluding from 
all of the benefits of that statute—either overtime compensation or 
additional compensation on a 10 percent basis—all employees whose 
wages are fixed and adjusted from time to time, in accordance with 
prevailing rates, by wage boards or other similar administrative au- 
thority serving the same purpose. In that connection, see decision of 
January 4, 1943, to the Public Printer, B-31430, 22 Comp. Gen. 596 
wherein it was stated: 

The Congress recognized that there was no need to provide a statutory increase 
in compensation for employees whose wages otherwise could be adjusted from 
time to time under existing laws by wage boards or similar administrative author- 
ity serving the same purpose to meet changing conditions affecting living costs 
and prevailing wages, and it indicated no intent to supersede or to render inoper- 


ative any existing statute authorizing adjustment of wages by wage boards or 
similar procedure. 


However, employees whose rates of wages are administratively fixed 
under general administrative authority granted by or pursuant to 
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statute without reference to prevailing wages, do fall within the pur- 
view of the act of December 22, 1942, and are entitled to the benefits 
thereof regardless of whether they be paid on a per annum, per diem, 
or some other basis. 

In the absence of any other rule expressed or implied in the statute, 
it is believed the Congress intended that, in determining whether an 
administrative authority is similar to and serves the same purpose 
as a wage board, there should be followed, generally, the rules stated 
by this office under the act of March 28, 1934, 48 Stat. 522, estab- 
lishing a forty-hour week and authorizing payment of overtime com- 
pensation at the rate of not less than time and one-half to employees 
in the several trades and occupations whose compensation “is set by 
wage boards or other wage-fixing authorities.” In that connection, 
see the decision of April 6, 1934, 13 Comp. Gen. 265, 267, wherein it 
was stated: 

In section 23 of the Independent Offices Appropriation Act for 1935, enacted 
March 28, 1934, 48 Stat. 522, there are used the terms “wage boards or other 
wage-fixing authorities” showing clearly that the statute was intended to apply 
not only to employees of the classes included whose compensation is authorized 
by law to be fixed by wage boards, but, also, to employees whose compensation 
is authorized to be fixed administratively under a procedure similar to that 
followed by wage boards, that is, with reference to wages, etc., paid to similar 


classes in commercial industry rather than with reference to salary rates or 
schedules of rates specifically fixed by or pursuant to statute. 


Also, see decision of January 18, 1941 (20 Comp. Gen. 392), to you. 


Of course, the exception contained in (a) of the second proviso 
in section 1 of the act of December 22, 1942, may exclude certain 
classes of employees from the benefits of that statute if their wages 
are fixed administratively pursuant to a wage board procedure, even 
though they are not in the several trades and occupations covered 
by the act of March 28, 1934. The fact that overtime compensation 
at the rate of time and one-half has not heretofore been authorized 
by an administrative authority which has adopted a wage board 
procedure in respect to a particular class of employees not coming 
within the purview of the act of 1934, would not, of itself; operate 
to take that class of employees out of the exception and bring them 
within the purview of the act of December 22, 1942. 

This office cannot undertake to determine on the basis of your 
present submission—and in the absence of additional information 
including a reference. to the applicable statutes and/or administra- 
tive regulations and a description of the duties performed—whether 
the Secretary of the Interior, or the Department of the Interior, may 
be regarded as constituting a “similar administrative authority serv- 
ing the same purpose” as a “wage board”, in respect of all of the 
involved employees. However, based upon the statement in your 

540712™43-——_43 
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letter that “With the exception of advisers and consultants usually 
paid on a per diem basis and certain Assistants in the Office of 
Indian Affairs, wages or salaries for all such employees are fixed 
with reference to local wage rates prevailing in the vicinity of their 
employment,” it is concluded that none of the involved employees 
whose wages are fixed administratively with reference to wage rates 
prevailing in the vicinity of their employment come within the 
purview of, or are entitled to overtime or additional compensation 
under the act of December 22, 1942. 

In view of what is stated above, no answer appears required to 
the question contained in the concluding paragraph of your letter. 


(B-31596) 


ADDITIONAL COMPENSATION UNDER THE ACT OF DECEMBER 22, 
1942—SPECIAL DELIVERY MESSENGERS 


Special delivery messengers of the Post Office Department are “civilian employees 
in or under the United States Government” as that term is used in the 
overtime and additional compensation act of December 22, 1942, and as 
their compensation is based on “fees,” or “piece work,” or “other than a 
time period basis,” such employees are entitled, within the limitations of 
the statute, to payment of the 10 percent additional compensation, in lieu 
of overtime compensation, authorized therein. 


Comptroller General Warren to the Postmaster General, January 11, 1943: 
I have your letter of January 7, 1943, as follows: 


Reference is made to my letter of January 1, concerning the applicability of 
certain provisions of Senate Joint Resolution 170. In addition to the informa- 
tion requested therein it will be appreciated if you will advise concerning the 
following. 

Are special delivery messengers civilian employees of the Government and 
as such entitled to the 10% bonus authorized by the Joint Resolution? The 
special delivery service is authorized by the provisions of Title 39, Section 165, 
U. 8S. C., and Sections 167, 169, 169a, and 170 of the same Title govern the employ- 
ment and payment of special delivery messengers. ‘ 

As the resolution is in effect, it will be appreciated if a ruling is made as 
promptly as possible. 


The questions presented in your referred-to letter of January 1, 
1943, were answered in my decision of January 8, 1943, B-31488, 22 
Comp. Gen. 627, to you. 

The joint resolution of December 22, 1942, Public Law 821, 56 
Stat. 1068, is applicable “to all civilian employees in or under the 
United States Government” with certain exceptions not applicable to 
special delivery messengers. The fourth proviso of section 1 of the 
statute authorizes payment of additional compensation on a 10 percent 
basis to officers or employees whose compensation is based on fees, 
piece work, or other than a time basis, etc. Special delivery messen- 
gers unquestionably are civilian employees in or under the United 
States Government. In that connection, see decision of September 
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14, 1932, 12 Comp. Gen. 349. The compensation authorized to be paid 
to special delivery messengers by the statutes cited in your letter con- 
sists of fees, or is for piece work, or is upon a basis other than a time 
basis. Accordingly, the question presented in your letter is answered 
in the affirmative. 


(B-29267) 


TRANSPORTATION—DEPENDENTS—NURSES AND OTHER MILITARY 
AND NAVAL PERSONNEL 


Paragraph 6 of section 12 of the Pay Readjustment Act of 1942 merely defines 
the words “permanent change of station” as that term is used in paragraph 
5 of said section, reenacting, in substance, the prior laws authorizing trans- 
portation at Government expense for dependents of certain classes of mili- 
tary and naval personnel, and does not extend such benefits to other than 
those persons entitled to transportation for dependents under the prior 
laws, except in the case of transfers to Reserve components. 

Paragraph 6 of section 12 of the Pay Readjustment Act of 1942 which provides 
that the words “permanent change of station” appearing in paragraph 5 
of said section in connection with the transportation at Government expense 
for dependents of “any officer, warrant officer or enlisted man above the 
fourth grade” shall include changes from home to first station and from 
last station to home of “any officer, warrant officer, nurse or enlisted man” 
does not enlarge or change the express designation in paragraph 5 of the 
personnel who are entitled to such benefits, and, therefore, although the 
term “nurse” appears in paragraph 6, Navy nurses are not entitled to the 
transportation for dependents authorized by paragraph 5. 


Assistant Comptroller General Elliott to the Secretary of the Navy, January 
12, 1943: 


There has been considered your letter of September 26, 1942, as 
follows: 


There is enclosed herewith a letter from the Chief of Naval Personnel, Navy 
Department, dated September 23, 1942, relative to the matter of transportation 
of dependents of naval personnel as authorized under paragraph 8 of Section 
12 of the Pay Readjustment Act of 1942, approved June 16, 1942 (Public Law 
No. 607—77th Congress). 

Your decision is requested on the specific questions set forth in paragraph 4 
of the enclosure, as to (1) tbe specific classes of personnel and the conditions 
under which transportation of dependents is authorized under the terms of para- 
graph 8 of Section 12 of the Pay Readjustment Act of 1942; (2) whether or 
not transportation for the dependents of nurses is authorized under the pro- 
visions of paragraph 8 of said Section 12; and (3) if transportation for de- 
pendents of nurses is authorized, whether such transportation is only authorized 
when nurses are first ordered to duty and when they are discharged or released 
without any transportation being provided on a permanent change of station 
while they are on active duty. 


The letter from the Chief of Naval Personnel reads: 


1. The Act of October 30, 1941, Public No. 287, authorized transportation of 
dependents of certain personnel of the Naval Reserve and Retired Personnel 
when ordered to active duty (other than training) and upon release from such 
duty. _The provisions of this Act are specifically limited to the grades of Reserve 
Personnel and Retired Personnel entitled to transportation for dependents in 
the regular Navy or Marine Corps and then, only when ordered to active duty 
or upon release. 

2. Paragraph 6 of Section 12 of the Act approved June 16, 1942, Public No. 
607, provides: 

“The words ‘permanent change of station’ as used in this section shall in- 
clude the change from home to first station and from last station to home when 
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ordered to active duty other than training duty, of any officer, warrant officer, 
nurse, or enlisted man of any of the services mentioned in the title of this 
Act, including retired personnel and members of the Reserve components thereof, 
in a grade for which the transportation of dependents is authorized at Govern- 
ment expense, and the change from last station to home in connection with 
retirement, relief from active duty, or transfer to a Reserve component.” 

8. It will be noted that this paragraph includes “nurses” and indicates that 
personnel of grades entitling them to transportation of dependents of the 
Regular Navy as well as the Naval Reserve and the Retired list are entitled to 
transportation for their dependents from home to first station and from last 
station to home without regard to whether or not such travel may be incident 
to first assignment to duty after enlistment, first assignment to duty after 
receiving a commission, or from separation from the Service of the same per- 
sonnel for any cause. 

4. It is requested that the Comptroller General be requested to make a 
detailed interpretation of paragraph 6, section 12 of the Act approved June 
16, 1942, stating specifically the classes of personnel and the conditions under 
which transportation of dependents is authorized and also whether or not this 
paragraph authorizes transportation of dependents of nurses, and, if so, whether 
such transportation is only authorized when they are first ordered to duty and 
then when they are discharged or released without any transportation being 
provided on a permanent change of station while they are on active duty. 


While the questions stated in your letter refer to transportation of 
dependents authorized under the terms of paragraph 8 of section 12 
of the Pay Readjustment Act of 1942, 56 Stat 364, the questions will 
be considered as referring to paragraph 6 of such section as stated 
in the questions outlined by the Chief of Naval Personnel, paragraph 
8 of the section having reference to the determination of what shall 
constitute a travel status and travel without troops. 

Paragraphs 5 and 6 of section 12 of the Pay Readjustment Act of 
1942, Public Law 607, approved June 16, 1942, are as follows: 


When any officer, warrant officer, or enlisted man above the fourth grade, 
having dependents as defined in section 4 hereof, is ordered to make a per- 
manent change of station, the United States shall furnish transportation in 
kind from funds appropriated for the transportation of the Army, the Navy, 
the Marine Corps, the Coast Guard, the Coast and Geodetic Survey, and the 
Public Health Service to his new station for such dependents: Provided, Tnat for 
persons in the naval service the term “permanent station” as used in this section 
shall be interpreted to mean a shore station or the home yard or home port 
of the vessel to which the person concerned may be ordered; and a duly 
authorized change in home yard or home port of such vessel shall be deemed 
a change of station: Provided further, That if the cost of such transportation 
exceeds that for transportation from the old to the new station, the excess cost 
shall be paid to the United States by the officer, warrant officer, or enlisted man 
concerned: Provided further, That transportation supplied the dependents of 
such officer, warrant officer, or enlisted man, to or from stations beyond the 
continental limits of the United States, shall not be other than by Government 
transport, if such transportation is available as may be determined by the head 
of the department concerned: Provided further, That the personnel of all 
the services mentioned in the title of this Act shall have the benefit of all 
existing laws applying to the Army and Marine Corps for the transportation of 
household effects: And provided further, That in lieu of transportation in kind 
authorized by this section for dependents, the President may authorize the 
payment in money of amounts equal to such commercial transportation costs 
for the whole or such part of the travel for which transportation in kind is not 
furnished when such travel shall have been completed. 

The words “permanent change of station” as used in this section shall 
include the change from home to first station and from last station to home 
when ordered to active duty other than training duty, of any officer, warrant 
officer, nurse, or enlisted man of any of the services mentioned in the title of 
this Act, including retired personnel and members of the Reserve components 
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thereof, in a grade for which the transportation of dependents is authorized 
ut Government expense, and the change from last station to home in connection 
with retirement, relief from active duty, or transfer to a Reserve component. 

Prior to the enactment of the above-quoted provisions, transporta- 
tion in kind for dependents of officers or enlisted men of the Navy 
or payment of the commercial cost of such transportation after travel 
shall have been completed by the dependents, when such officers and 
enlisted men were ordered to make a permanent change of station, 
was authorized by section 12 of the act of May 18, 1920, 41 Stat. 604, 
and section 12 of the act of June 10, 1922, 42 Stat. 631. Paragraph 5 
of section 12 of the preserit law is, in substance, a reenactment of those 
provisions. 

By section 3 of the act of June 24, 1935, 49 Stat. 421, it was provided 
that the words “permanent change of station” as used in section 12 
of the act of May 18, 1920, shall be held to include the home of an 
officer or man to which he is ordered in connection with retirement. 
Section 2 of the act of October 30, 1941, 55 Stat. 759, provides: 

Sec. 2. Officers and enlisted men of the Naval Reserve and Marine Corps Re- 
serve and retired officers and enlisted men of the Navy and Marine Corps (of 
grades entitled to transportation for dependents in the regular Navy or Marine 
Corps) who were ordered to active duty (other than training duty) on or after 


September 8, 1939, and who reported for duty under such orders, shall be entitled 
td transportation for their dependents to the place of reporting for active duty. 


The Naval Appropriation Act, 1943, Public Law 441, approved 


February 7, 1942, 56 Stat. 68, appropriated funds under the heading 
Bureau of Supplies and Accounts, for, inter alia— 


* * * transportation of dependents of officers and enlisted men, including 
those of retired and reserve officers, and of retired and reserve enlisted men 
of grades entitled to transportation for dependents in the Regular Navy, when 
ordered to active duty (other than training) and upon release therefrom.* * * 


The same provision was contained in the Naval Appropriation Act, 
1942, 55 Stat. 151, 160. 

The Military Appropriation Act, 1942, 55 Stat. 366, 370, makes 
funds available for: 


* * * transportation, or reimbursement therefor, of * * * depend- 
ents of military personnel, including dependents (as now authorized by law for 
personnel of the Regular Army) or personnel of the National Guard while in the 
service of the United States and of the Officers’ Reserve Corps and the Enlisted 
Reserve Corps ordered to active duty for periods in excess of sixty-one days, 
and dependents of retired officers, warrant officers and enlisted men of the first 
three grades, and dependents of enlisted men of the first three grades of the 
Regular Army Reserve ordered to active duty and upon relief there- 
from; & © ® 


Section 4 (a) of the act of June 5, 1942, 56 Stat. 315, Public Law 
580, is as follows: 


That any funds available for the payment of travel allowances and travel 
in kind, shall be available for the payment of such allowances as are now or may 
hereafter be authorized for dependents of personnel of the Regular Army, for 
travel of dependents of personnel of corresponding grades in the Army ef the 
United States while in the service of the United States, and from home to first 
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station and from last station to home when ordered to or relieved from active 
duty: Provided, That the provisions of this subsection shal! be applicable to travel 
performed by dependents on and after September 8, 1939. 

It appears that the transportation authorized by these various pro- 
visions is now included in paragraph 6 of section 12 of the act of 
June 16, 1942, quoted above. 

In your first question you request to be advised as to the specific 
classes of personnel for which and the conditions under which trans- 
portation of dependents is authorized by the terms of said paragraph 
6. It does not appear that it was intended by the enactment of said 
paragraph to extend benefits to other than those persons entitled to 
transportation for dependents under the said prior acts, except in 
the case of transfers to Reserve components. In the absence of a 
more specific statement relative to any particular features of the law 
concerning which you are in doubt, a more specific answer to your 
first question will not be attempted at this time. 

Your second and third questions have reference to transportation 
for dependents of nurses under the provisions of paragraph 6 of 
section 12 of the Pay Readjustment Act of 1942. That paragraph 
was inserted in the act for the purpose of defining and explaining the 
words “permanent change of station” as that term is used in the pre- 
ceding paragraph authorizing the transportation of dependents 
“When any officer, warrant officer, or enlisted man above the fourth 
grade * * * jis ordered to make a permanent change of station.” 
What shall constitute a permanent change of station is not set out in 
that paragraph, except as indicated in the first proviso contained 
therein. Paragraph 6 defines the words “permanent change of 
station” as used in the prior paragraph. It is, in effect, a legislative 
interpretation of what shall be included within the meaning of the 
words “permanent change of station” as used in paragraph 5 of the 
section, but it does not purport otherwise to confer benefits not 
authorized by section 5. While paragraph 6 provides, in part, that 
the words “permanent change of station” shall include the change 
from home to first station and from last station to home when ordered 
to active duty other than training, of any officer, warrant officer, nurse, 
or enlisted man of any of the services mentioned in the title of the 
act, such definition in paragraph 6 is dependent upon-the provisions 
of paragraph 5 for its operation, the latter paragraph being the basic 
law authorizing transportation for dependents of military and naval 
personnel. The basic provision in paragraph 5 authorizes the trans- 
portation of dependents of only “any officer, warrant officer, or en- 
listed man above the fourth grade” in the services mentioned therein. 
The definition of “permanent change of station” in paragraph 6 
does not enlarge or change this express designation in paragraph 5 
of the personnel who are entitled to the benefits therein authorized. 
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This is made more apparent by the further language in paragraph 6 
“in a grade for which the transportation of dependents is authorized 
at Government expense.” Presumably, the word “nurse” was included 
in the definition to save nurses any rights in such respects otherwise 
authorized by law. But there appears to be no statute authorizing 
transportation at Government expense for dependents of Navy 
nurses. They are not officers, warrant officers, or enlisted men as 
designated in paragraph 5 of section 12. See 13 Comp. Gen. 94, and 
decision of October 1, 1942, 22 Comp. Gen. 293. See, also, decision 
of October 29, 1942, 22 Comp. Gen. 406, in which it was held that 
increased rental and subsistence allowances for dependents were not 
payable to a member of the Nurse Corps of the Navy. What doubt 
there might be in the matter would appear to be set at rest, at least 
for the time being, by the provisions of sections 1 and 7 of the act of 
December 22, 1942, 56 Stat. 1072, 1074, Public Law 828, as follows: 

That hereafter, during the present war and for six months thereafter, the 
members of the Army Nurse Corps shall have relative rank and receive pay and 
money allowances for subsistence and rental of quarters, and mileage and other 
travel allowances, as now or hereafter provided by law, for commissioned 
officers, without dependents, of the Regular Army in the sixth to the first pay 
periods, respectively. 

Sec. 7. That hereafter, during the present war and for six months thereafter, 
the superintendent and all other members of the Navy Nurse Corps shall have 
relative rank and be entitled to receive the same pay, and money allowances 
for subsistence and rental of quarters, and mileage and other travel allowances 


as are authorized by this Act for corresponding grades and relative ranks in 
the Army Nurse Corps. * * * [Italics supplied.] 


Accordingly, your second question is answered in the negative, 
making unnecessary any answer to your third question. 


(B-81619) 


ADDITIONAL COMPENSATION IN LIEU OF OVERTIME COMPENSA- 
TION—LIBRARY OF CONGRESS EMPLOYEES—RIGHT AS AFFECTED 
BY ADDITIONAL COMPENSATION FROM TRUST FUNDS 


The additional compensation paid under authority of 2 U. 8. Code 162 to em- 
ployees of the Library of Congress from trust funds—as distinguished from 
appropriated funds—for performance of special functions or in connection 
with cooperative undertakings in which the Library is engaged is not a part 
of the employee’s “aggregate compensation” received for services as a 
“civilian employee in or under the United States Government” within the 
meaning of the act of December 22, 1942, which, in authorizing 10 percent 
additional compensation, in lieu of overtime compensation, for employees 
in or under the legislative branch, provides that an employee shall be paid 
only such additional compensation as will not cause his “aggregate com- 
pensation” to exceed the rate of $5,000 per annum. 


Comptroller General Warren to the Librarian of Congress, January 13, 1943: 
I have your letter of January 7, 1943, as follows: 


Your decision is requested on the question presented by the following 
circumstances : 

1. The Act creating the Library of Congress Trust Fund Board provides that 
employees of the Library of Congress who perform special functions, for the 
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performance of which funds have been entrusted to the Board or to the Librarian, 
shall not be subject to the law forbidding any government officer or employee 
from receiving any salary in connection with their services as such officers or 
employees from any source other than the government of the United States; and 
that additional compensation so paid to such employees shall not be construed 
as a double salary (2 U. 8. C. 162). 

2. Under this authorization of law endowments have been accepted by the 
Library of Congress Trust Fund Board providing that honoraria shall be paid 
to certain officers of the Library of Congress, in addition to the compensation 
paid them from appropriated funds under the Classification Act of 1923 as 
amended. 

3. Public Law 821, 77th Congress, provides that additional compensation, 
amounting to 10 per cent of so much of earned basic compensation as is not in 
excess of $2900 per annum, shall be paid to employees in the legislative branch, 
“and each such employee shall be paid only such additional compensation or 
portion thereof as will not cause his aggregate compensation to exceed a rate 
of $5000 per annum.” 

4. Two of the officers of the Library of the class described in paragraph 2 
above received salaries under the Classification Act amounting to $4800 per 
annum. Under the operation of Public Law 821 they should now receive addi- 
tional compensation amounting to $200 per annum. However, these employees 
also receive additional payments for personal services under authority of 
2 U. S. C. 162 which cause the total compensation of each to exceed $5000 without 
the payment of any additional compensation under Public Law 821. 

5. The question here raised is whether the honoraria or other additional sums 
paid under authority of 2 U. S. C. 162 are to be counted part of the “aggregate 
compensation” within the meaning of Public Law 821. 


Section 162, Title 2, United States Code, provides: 


Employees of the Library of Congress who perform special functions for the 
performance of which funds have been entrusted to the board or the librarian, 
or in connection with cooperative undertakings in which the Library of Congress 
is engaged, shall not be subject to section 66 of Title 5; nor shall any additional 
compensation so paid to such employees be construed as a double salary under 
the provisions of section 58 of Title 5. (Mar. 3, 1925, ch. 423 § 6, 43 Stat. 1108; 
Jan. 27, 1926, ch. 6, § 2, 44 Stat. 2.) 

Also, see 5 U.S. C., 60 and 65. 

Section 66, Title 5, United States Code, from the provisions of which 
the employees of the Library of Congress are excepted under the terms 
and conditions of the above-quoted statute, prohibits Federal officers 
and employees from receiving from any other source any salary or 
compensation in connection with their services for the United States, 
with certain exceptions not here material. Section 58, Title 5, United 
States Code, from the provisions of which, also, the involved employees 
are excepted, provides: 

Unless otherwise specifically authorized by law, no money appropriated by any 
act shall be available for payment to any person receiving more than one salary 


when the combined amount of said salaries exceeds the sum of $2,000 per annum. 
(May 10, 1916, ch. 117, § 6, 39 Stat. 120; Aug. 29, 1916, ch. 417, 39 Stat. 582.) 


Considering the above-cited statutes, and having regard for the fact 
that the ceilings stipulated in the new overtime compensation statute 
appear to be aimed at “an employee’s basic compensation”, there 
appears warranted the conclusion that the Congress intended by the 
statute first above quoted to provide that any amount received by an 
employee of the Library of Congress for performance of a special 
function or in connection with a cooperative undertaking in which the 
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Library of Congress is engaged—which is not paid for from appro- 
priated funds but from a trust fund—is not to be regarded as salary 
or compensation received for services as an employee of the United 
States. The term “aggregate compensation” as used in that portion 
of the new overtime compensation statute approved December 22, 
1942, 56 Stat. 1068, Public Law 821, which provides that the additional 
compensation on a 10 percent basis is payable only if such payment 
“will not cause his aggregate compensation to exceed $5,000 per an- 
num”, would appear to mean compensation received for his services 
as a “civilian employee in or under the United States Government” 
(quoting from the statute), and would not include the honoraria or 
other additional amounts paid to employees of the Library of Congress 
out of trust funds under authority of section 162, Title 2, United States 
Code, and would in nowise constitute it as any part of an employee’s 
basic compensation. 
The question presented is answered in the negative. 


(B-31623) 


COMPENSATION—OVERTIME—RIGHTS OF EMPLOYEES AS AFFECTED 
BY ADMINISTRATIVE WAGE-FIXING PROCEDURE 


Unless an administrative autbority which purports to be serving the same 
purpose as a wage board adopts a wage board procedure, the primary ele- 
ment of which is the adjustment of employees’ wages from time to time in 
accordance with prevailing rates in the locality in which the work is per- 
formed, it may not be considered as serving the same’ purpose as a wage 
board within the meaning of the overtime and additional compensation act 
of December 22, 1942, which excludes from its benefits employees whose wage 
rates are fixed and adjusted from time to time in accordance with prevailing 
rates by wage boards or similar administrative authority. 

The International Boundary Commission, United States and Mexico, which has 
fixed the wage rates of its per diem employees but has not periodically 
adjusted such rates to conform to wage rates prevailing in the locality 
where the employees work, is not recognized or regarded, by law or other- 
wise, as an administrative authority serving the same purpose as a wage 
board, and, therefore, such employees are not precluded from receiving the 
benefits of the overtime and additional compensation act of December 22, 
1942, by the provision thereof which exciudes from its benefits employees whose 
wage rates are fixed and adjusted from time to time in accordance with 
prevailing rates by wage boards or similar administrative authority. 

The powers which have been conferred upon the National War Labor Board 
with respect to salaries and wages do not have the effect of constituting 
the Board a “wage board” within the meaning of the act of December 22, 
1942, which, in authorizing. certain overtime or additional compensation 
payments to Government employees, excludes employees whose wages are fixed 
and adjusted from time to time in accordance with prevailing rates by 
wage boards or similar administrative authority. 


Comptroller General Warren to the United States Commissioner, International 
Boundary Commission, United States and Mexico, January 14, 1943: 
I have your letter of January 6, 1943,as follows: 


A question has arisen in this office with respect to the application of the 
provisions of Senate Joint Resolution 170, 77th Congress, to the per diem 
employees of this Commission. 
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One of the provisos of the Resolution is that the extension of overtime com- 
pensation therein provided shall not apply to “(a) those whose wages are fixed on 
a daily or hourly basis and adjusted from time to time in accordance with prevail- 
a rates by wage boards or similar administrative authority serving the same 


purpose . 

Up until the passage of this Resolution, the employees at the headquarters office 
had been on a 44-hour week basis, and those in the field doing construction and 
operation and maintenance work had been on a 48-hour week basis, pursuant to 
the provisions of 5 U. 8S. C. A. 26c. No overtime compensation has been paid, the 
provisions of Section 23 of the Act of March 28, 1934 not being believed to be 
applicable. In fact, in decision B-22255, dated December 12, 1941 addressed to 
this office, it was ruled by your office that the provisions of Section 23 of the Act 
of March 28, 1934 were not then applicable to the employees of this office and 
that there was no authority to pay overtime compensation to them. 

Prior to February 1, 1989, compensation of mechanics, tradesmen, skilled and 
semi-skilled positions of this Commission was administratively fixed to agree as 
nearly as possible with the prevailing wage rates for similar positions in the 
locality where the work was being performed. Appointments since that date have 
been at the same rates. 

The wages of common labor were similarly fixed administratively, and varied 
from about $2.00 to $3.00 a day. Recently, with the permission of the War Labor 
Board, the wages of all common labor were equalized at the rate of $3.00 per 
day, with certain exceptions. Generally speaking, these rates are below the 
prevailing wage rates for similar positions in the localities where the work is 
being performed. No wage board has ever been appointed and there have been no 
periodical adjustments. 

Under the circumstances, this office is of the opinion that the per diem employees 
of this Commission do not come within the provisions of the proviso above quoted, 
but that they are entitled to overtime compensation the same as the per annum 
employees. This would seem to be in keeping with the decisions of the Comptroller 
General in 18 Comp. Gen. 486, 14 id. 42, 156, 199, 215 and 552, These decisions 
are mentioned not because they are believed to be controlling, but because they 
interpret a somewhat similar phrase in the 40-hour week law: “The weekly 
compensation * * * which is set by wage boards or other wage-fixing 
authorities * * *%,” 

However, since there seems to be some doubt about the interpretation of the 
phrase “similar administrative authority serving the same purpose”, it is deemed 
advisable to have an interpretation by your office before paying to our per diem 
employees the overtime for the month of December and thereafter, under the 
provisions of Senate Joint Resolution 170. Furthermore, the answer to this ques- 
tion might be influenced to some extent by a consideration of the powers granted 
to the Economic Stabilization Director under the provisions of Executive Order 
9250 of October 3, 1942, and by him delegated to the National War Labor Board 
under the regulations issued by the Economic Stabilization Director and approved 
October 27, 1942 (7 Federal Register 8748). 

As we interpret this Executive Order and the regulations issued pursuant 
thereto, however, the powers conferred on the War Labor Board are negative in 
character—that is, the War Labor Board, within certain limitations, is authorized 
to veto increases or decreases in salaries and wages, but it is not authorized 
affirmatively to adjust salaries and wages periodically “in accordance with pre- 
vailing rates” so as to constitute the War Labor Board, in effect, a “wage board” 
or “similar administrative authority serving the same purpose,” within the mean- 
ing of the proviso of Senate Joint Resolution 170. 

In the light of the facts as herein set out, therefore, we should appreciate your 
decision on the specific question : 

May the per diem employees of this Commission be paid overtime compensation 
on the basis of one and one-half times the regular rate for all work performed in 
excess of 40 hours in any administrative workweek, retroactively for the month 
of December and thereafter, in accordance with the provisions of Senate Joint 
Resolution 170? 

The preparation of the supplemental nay roll for the month of December is 
being withheld pending a decision on this question, but since it is desired to make 
up the regular pay roll for the first half of January in accordance with your 
ruling, it would be deeply appreciated if we could have your decision prior to the 
15th of January. 
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In the decision of December 12, 1941, B-22255, to which you refer, 
it was stated, in pertinent part, as follows: 

No statute, Executive order, or administrative regulation has been called to 
attention, requiring the fixing of the rates of compensation and hours of labor of 
the employees of the United States Section of the International Boundary Com- 
mission, United States and Mexico, in accordance with a procedure similar to that 
used by wage boards. See title 22, section 277, U. S. Code, and the appropriation 
item for the International Boundary Commission, United States and Mexico, 
appearing in the current fiscal year appropriation act approved June 28, 1941, 
Public Law 135. In view of the foregoing I have to advise that the provisions 
of section 23 of the act of March 28, 1934, supra, are not now applicable to said 
employees and that there is no authority to pay overtime compensation to such 


employees for the overtime work performed by them in the emergency referred 
to in your letter. 


In decision of January 11, 1943, B-31530, 22 Comp. Gen. 641, to the 
Secretary of the Interior, it was recognized that there might be classes 
of employees, other than those in “the several trades and occupations” 
coming within the purview of section 23 of the act of March 28, 1934, 
48 Stat. 522, whose wages are fixed and adjusted from time to time 
in accordance with prevailing rates by wage boards or similar admin- 
istrative authority serving the same purpose as a wage board, who 
would be excluded from the benefits of overtime compensation au- 
thorized by Public Law &21, approved December 22, 1942, because of 
the terms of the second proviso in section 1 thereof (quoted in the 
second paragraph of your letter). Also, it was stated in that decision 
as follows: 

However, employees whose rates of wages are administratively fixed under 
general administrative authority granted by or pursuant to statute without 
reference to prevailing wages, do fall within the purview of the act of December 
22, 1942, and are entitled to the benefits thereof regardléss of whether they be 
paid on a per annum, per diem, or some other basis. 

To come within exception (a) to the second proviso in section 1 of 
the new overtime compensation law, an administrative authority 
which purports to be serving the same purpose as a wage board must 
adopt a wage-board procedure, the primary element of which is the 
adjustment of wages from time to time in accordance with prevailing 
rates in the locality. See 20 Comp. Gen. 392, and decisions therein 
cited. In other words, it is only where an administrative authority 
has adopted the same procedure as a wage board pursuant to which 
wages may be adjusted at any time to correspond to prevailing wages 
based upon living costs, etc., that it may be concluded the administra- 
tive authority serves the same purpose as a wage board. 

It does not appear that the International Boundary Commission 
has ever been recognized or regarded, by law or otherwise, as an 
administrative authority serving the same purpose as a wage board. 
That view seems borne out by the statement made in your letter that 
the rates of wages fixed for the involved employees “are below the 
prevailing wage rates for similar positions in the localities where 
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the work is being performed”, and, also, that “there have been no 
periodical adjustments.” 

This office is in agreement with the view expressed in the antepenul- 
timate paragraph of your letter to the effect that the National War 
Labor Board is not a “wage board” within the meaning of Public 
Law 821, approved December 22, 1942. 

* In the light of the foregoing the question posed in the penultimate 
paragraph of your letter is answered in the affirmative. 


(B-81570) 


COMPENSATION—DOUBLE—REFUND OF ERRONEOUS PAYMENTS FOR 


ANNUAL LEAVE IN ONE POSITION—RESTORATION OF LEAVE 
CREDIT 


An employee who has received payment of two salaries in two positions in 
contravention of the dual compensation statute of 1916 should be afforded 
an opportunity to elect to refund the salary of either position, especially 
where annual leave in one of the positions is involved, and only in the event 
the employee fails to make an election will it be presumed that he would 
elect to retain the salary of the position which would give him the greater 
sum. 

An employee who, during a period of terminal leave in one agency, accepted a 
position with another agency and received concurrent salary payments for 
both positions in contravention of the dual compensation statute of 1916 
may have the annual leave earned in the prior position restored and trans- 
ferred to the position in the latter agency—there having been no break in 
service—if the employee has elected to refund, and has refunded, the salary 
received for the annual leave taken in the prior position, but such leave 
may not be restored and transferred if the employee has—either affirma- 
tively or impliedly—elected to retain the salary received during the period 
of his annual leave in the prior position. 


Comptroller General Warren to the Secretary of War, January 15, 1943: 
I have your letter of December 29, 1942, as follows: 


Section 6 of the Act of May 10, 1916 (39 Stat. 120) as amended by the Act 
of August 29, 1916 (39 Stat. 582) provides as follows: 

“Unless otherwise specifically authorized by law, no money appropriated by 
any act shall be available for payment to any person receiving more than one 
salary when the combined amount of said salaries exceeds the sum of $2,000 
per annum (5 U. 8. C. 58).” 

The Department is familiar with the various decisions emanating from your 
office which require that a refund be made when the above cited statute is 
violated. However, no decision is found to indicate what further action is 
required to amend an employee’s leave record after refund is made. This 
problem is particularly recurrent in those cases involving dua] compensation 
resulting from service performed in the Department while the employee is in a 
pay status on terminal annual leave from another agency. The following set 
of facts are therefore submitted for your consideration and decision as to the 
present and similar cases arising in the future. 

On December 15, 1941, Mr. Arnold P. Dohm was appointed in the Ordnance 
Department at Large, Birmingham Ordnance District, as a Minor Engineering 
Aide, SP-1, $1020 per annum. Mr. Dohm was appointed by transfer from the 
Naval Air Station, Miami, Florida where he had served as Classified Laborer 
at $4.32 per diem since March 25, 1941. The employee had been placed on 
annual leave from the position at the Naval Air Station and remained in that 
status from December 15, to 24, 1941. Dual service was therefore present over 
a period of ten days, a condition which was not discovered until a retirement 
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record card was transmitted to the Birmingham Ordnance District from the 
Navy Department. 


Upon discovery of the dual payment, refund in the amount of $27.33 was 
immediately secured from the employee. This refund represented the salary 
received from the War Department position during the period of dual service 
inasmuch as it was the lesser salary. 

On August 31, 1942, Mr. Dohm was furloughed for entry on military duty 
and he now requests that he be credited with the ten days’ annual leave earned 
in and paid by the Navy Department. No action was taken at the time refund 
was secured to adjust the leave records of the station involved and the question 
is raised as to whether Mr. Dohm may now be credited with annual leave for 
the period December 15 to 24, 1941, representing the dual service period for 
which refund was secured, although at the lower compensation rate of the 
War Department position. If the above set of facts require a negative decision, 
further information is required as to whether your decision would be different 
if the employee had refunded the amount paid by the Navy Department to 
cover annual leave earned in that Department. 

Your early consideration and decision on the above matter will be appreciated.” 

The decisions hold in cases involving payment of two salaries in 
two positions in contravention of the dual compensation act of 1916, 
39 Stat. 582, that the employee has a right of election to refund the 
salary of either position or employment and that only in event the 
employee fails to make an election will it be presumed that he would 
elect to retain the salary of the position which would give him the 
greater sum. 8 Comp. Gen. 261, 17 id. 238. It may be stated that 
when annual leave ih one of the positions is involved (as in the in- 
stant case) which could have been transferred to the new position— 
there having been no break in service—the election of the employee 
is particularly desirable because the transferred leave may be of more 
value to him than his retaining the greater salary during the period 
of dual employment. 

It is not stated in your letter whether the employee, in the illustra- 
tion stated, was afforded an opportunity to elect which salary he 
would retain. If the employee was afforded an opportunity of elec- 
tion and he elected to retain the greater sum received during the 
period of his annual leave in his prior position in the Navy Depart- 
ment—the effect of which would, under the above cited decisions, 
be the same as if he had failed to make an election—it would have 
to be concluded that the employee was paid for the annual leave 
granted him by the Navy Department which otherwise could have 
been transferred to the War Department, and, hence, that he could 
not now be paid for such leave upon entry into the active military 
service under the act of August 1, 1941, as amended by the act of 
April 7, 1942, Public Law 517, 56 Stat. 200. If the employee had 
elected to refund and had refunded the greater salary received for 
the period of annual leave granted and taken in his position in the 
Navy Department, then such leave could be restored to him and trans- 
ferred to his position in the War Department under the provisions of 
section 6 of the annual leave regulations—there appearing no break 
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in service—and he could have been paid for such leave upon entry 
into the active military service. 
The question presented is answered accordingly. 


(B-81446) 


INTEREST—COMPUTATION—INTEREST PAYABLE AT END OF 
MONTHLY, QUARTERLY, OR SEMIANNUAL INTERVALS 


Where, by virtue of agreement or statutory requirement, interest is payable to 
the Government in installments at the end of monthly, quarterly, or semi- 
annual intervals considered to represent fractions of an interest year, the 
interest earned during each such calendar period is regarded as being 
equivalent to a corresponding fraction of the year’s interest, and where 
less than such a calendar period is involved the interest should be computed 
by employing a fraction whose numerator is the actual number of days 
elapsed and whose denominator is the actual number of days in the par- 
ticular (calendar) period, 


Comptroller General Warren to Ensign W. C. McLaughlin, U. S. Navy, January 
18, 1943: 


I have your letter of December 29, 1942, as follows: 


A question has arisen with respect to the proper method of computing interest 
on advances under Navy Contracts. 

Contract NOs-87959, Blaw-Knox Company, provides that interest at 244% 
on an advance of $2,000,000.00 be deducted from fixed fee payments. This 
advance was made on August 20, 1942. 

Interest has been deducted for the period August 20, 1942 through September 
30, 1942. The amount of this interest was computed as follows: 

$2,000,000.00 X 2% % X 41/365=$5,616.44 

It is expected that future deductions will be made monthly by the Navy Cost 
Inspector of an amount computed as follows: 

$2,000,000.00 X 244% X1/12=$4,166.67 

It is suggested that the Disbursing Officer be advised with respect to the 
correctness of the above computations in order that necessary adjustments can 
be made as soon as possible. 


Presumably the referred-to advance payment to the Blaw-Knox 
Company, of $2,000,000 on August 20, 1942, was made in accordance 
with section 12 1(c) of supplementary contract NOs-87959, dated 
April 24, 1942, which provides as follows: 

The Government shall advance to the Contractor after the date of this amend- 
ment in one sum, or in installments from time to time at intervals of not less than 
fifteen (15) days, as may be requested by the Contractor, a further sum or sums 
in the aggregate not exceeding $4,000,000.00. The aggregate sum represented by 
advances made under this Subparagraph (c) is sometimes hereinafter referred 
to as the “Third Advance Fund.” 

The contractor was not required to pay interest to the Government 
on sums advanced to it prior to April 24, 1942, but, with respect to the 
“Third Advance Fund,” section 12 2(b) of said contract provides that: 

The Contractor shall pay interest to the Government at the rate of 244% per 
annum on the unliquidated amount of the advance or advances made to Contractor 
pursuant to Subparagraph (c) of Subsection (1) of this Section 12 from the time 


of the making of such advance or advances until complete liquidation thereof as 
provided in Subparagraph (c) of Subsection (3) of this Section 12. Said interest 
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payable by the Contractor shall be deducted monthly from the amount of fee 
otherwise payable to the Contractor hereunder and shall not be an item of reim- 
bursable cost under this contract. (Italics supplied.) 

While the contract covenants relating to the conditions and manner 
of liquidating the “Third Advance Fund” should not be overlooked, it 
appears that the provisions quoted above govern the rate and collection 
of interest on the unliquidated balances thereof. The rate is stipu- 
lated to be “214% per annum,” and accrued amounts are required to be 
“deducted monthly.” Obviously, therefore, the parties agreed that 
interest at a yearly rate would become due and be collected in monthly 
installments. 

In computing the amounts of accrued interest to be deducted by 
the Government at the end of each monthly interval, there is for appli- 
cation the rule long followed by the accounting officers of the Govern- 
ment, that computation of interest in Government transactions is made 
on the basis of the actual number of days within the period involved, 
including either the beginning or ending date of the period, but not 
both. In other words, interest generally is computed on the basis of 
365 days per year, or 366 days in a leap year. 

However, when by virtue of agreement or statutory requirement, 
interest is payable in installments at the end of monthly, quarterly, or 
semiannual intervals considered to represent fractions of an interest 
year, such as 49, 14, or 14, respectively, normal calendar periods of 1, 
3, or 6 months are contemplated, and the interest earned during each is 
regarded as being equivalent to a corresponding fraction of the year’s 
interest. Consequently, in such cases, the installment due for a pre- 
scribed period should be computed on the basis of such fraction of the 
year’s interest, and, when there is involved less than a whole period, by 
employing an additional fraction whose numerator is the actual num- 
ber of days elapsed and whose denominator is the actual number of 
days in the particular (calendar) period. See 15 Comp. Gen. 992; 
id. 871. 

The application of this rule to the present matter requires that 
annual interest be computed on the basis of 12 monthly periods. 
That is to say, at the time the first installment became due, for the 
elapsed time extending from August 20 through September 30, 1942, 
the Government had earned 4» of the yearly interest during the full 
month of September and 114, of %» of the yearly interest during 
August. Hence, the correct computation for said installment is 
1144, X 4 o X $0.025 X $2,000,000.00, or $5,645.17, and the interest earned 
on any balance of the principal outstanding at the time subsequent 
monthly installments become due should be computed at the rate of 
4 of the yearly interest thereon. 

It will be observed that the amount earned by the Government at 
the end of September is $28.73 in excess of the sum reported to have 
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been collected for that period (on the basis of 414g, of a year). Said 
amount should be collected from the contractor on the next voucher 
evidencing deduction of an interest installment. 


(B-28478) 


LEASES—RENTAL LIMITATION ON STORAGE SPACE—APPLICABILITY 
OF THE LIMITATION TO SPACE USED FOR ACTIVE FILES AND 
ATTENDANT PERSONNEL 


Where a building is rented to a Government agency under a lease for the use 
of the premises for “storage space,” but said building is occupied by the 
agency's active files and a considerable number of its personnel who are 
engaged in the acknowledgment and handling of inquiries concerning the 
records contained therein, the lease is not for “storage accommodations” 
within the meaning of the act of March 2, 1913, which limits the rental 
that may be paid for storage accommodations in the District of Columbia 
to 25 cents per square foot. 


Comptroller General Warren to the Federal Works Administrator, January 19, 
1943: 


I have your letter of January 8, 1943, as follows: 


This will acknowledge receipt of your letter of December 14, 1942, reference 
B-28478, requesting a report as to the reason why the provisions of the Act 
of March 2, 1913, 37 Stat. 718 (40 U. S. C. 36) were not applied to lease contract 
WA-6-—pb-87, since the terms of the lease covering the Government’s occupancy 
of premises 1620 M Street, Northwest, provide that the premises are to be used 
exclusively as “storage space.” 

Premises 1620 M Street, Northwest, were leased upon the request of the 
Administrator of Veterans’ Affairs for space in a garage building for semi- 
active files storage and have been used by the Veterans’ Administration since 
August 1, 1938,. for housing active and/or semi-active files and attendant per- 
sonnel. While the lease is specific as to the use for which the premises were 
leased, that is, storage space, it is the opinion of this Administration that the 
actual use that is being made of the premises certainly is not clearly defined 
when it is referred to as “storage space,” and it appears that, in preparing 
the lease covering the Government’s occupancy of the premises, the opinion was, 
and now is, that Section 802 of the Act of June 30, 1932, 47 Stat. 412, repealed 
the Act of March 2, 1913, 37 Stat. 718, or otherwise more careful consideration 
would have been given in describing the use to which the premises were to be 
put (19 CG 475; 12 CG 574 at 578). 


As to your suggestion to the effect that section 802 of the Economy 
Act of June 30, 1932, 47 Stat. 419, repealed the referred to provisions 
in the act of March 2, 1913, 37 Stat. 718—presumably because of the 
provisions in section 322 of the said act of 1932 (47 Stat. 412)—it may 
be said that said section 802 repealed only previous acts or parts of acts 
“inconsistent or in conflict with” the provisions of said act of 1932. 
The provisions of section 322 of the Economy Act that “no appropria- 
tion shall be obligated or expended for the rent of any building or part 
of a building to be occupied for Government purposes at a rental in 
excess of the per annum rate of 15 per centum of the fair market value 
of the rented premises” do not appear to be so inconsistent or in con- 
flict with the provision in the act of 1913 which is merely a limitation 
of the rate to be paid by the Government for “storage accommodations 
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within the District of Columbia” as to be considered repealed by said 
section 802. ‘That the 1913 law was not considered by the Committee 
on Revision of Laws of the House of Representatives as repealed ap- 
pears evident from the fact that said law is carried in the 1940 edition 
of the United States Code as a law now in full force and effect (40 U.S. 
C. 36). However, aside from any question of repeal, it now appears, 
from an investigation by this office and from other available informa- 
tion, that a large portion of the rented premises is occupied by active 
files of the Veterans’ Administration and by a considerable number 
of personnel engaged in the acknowledgment and initial handling of 
inquiries concerning the records filed therein. In view of the fore- 
going, and in the light of the legislative history of the provision in the 
act of March 2, 1913, here involved, as disclosed by the Congressional 
Record, Volume 49, Part 4, p. 3137, you are advised that subject lease 
does not appear to be for “storage accommodations” as the term is used 
in the act and that, therefore, the restriction in said act limiting rental 
for storage accommodations to a rental rate of 25 cents per square foot 
does not appear to be applicable to the space covered by said lease. 
You are further advised I am today issuing instructions for allow- 
ance of the amount found due on rental vouchers submitted to this 
office for direct settlement, and that the forwarding here of additional 
vouchers as requested in my letter of September 23, 1942, may be dis- 
continued so long as the premises are not used exclusively for storage 
accommodations within the meaning of the provision of the act of 
March 2, 1913, supra. 


- 


(B-30716) 


GAS—STATUTORY LIMITATION ON PRICE TO BE PAID—APPLICABILITY 
TO GAS FURNISHED PUBLIC BUILDINGS LOCATED OUTSIDE THE 
DISTRICT OF COLUMBIA 


The provision in section 6 of the act approved September 1, 1916, limiting to 70 
cents per one thousand cubic feet the amount that may be paid the Wash- 
ington Gas Light Company or the Georgetown Gas Light Company for any 
gas furnished by said companies for use in any of the public buildings of the 
United States or the District of Columbia, is not applicable to gas furnished 
by said companies for use in public buildings located outside the District of 
Columbia. 5 Comp. Gen. 448, contra, cited and discussed. 


Comptroller General Warren to the Administrator, National Housing Agency, 
January 19, 1943: 


Reference is made to your letter of November 27, 1942, as follows: 


Members of our staff have been engaged in an investigation of the high cost of 
gas service for Federal Public Housing ‘Authority war housing projects served 
by the Rosslyn Gas Company in Arlington, Fairfax and Alexandria, Virginia. 

Gas for these projects is purchased through a master meter for each project 
under contracts executed by the Government. Copies of all of these contracts are 
on file in the General Accounting Office, but conformed copies of two typical con- 
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tracts are attached for your ready reference. Under these contracts the rates 
average between 75¢ and 80¢ per thousand cubic feet, except in the case of one 
project where gas space heating is used the rate averages approximately 70¢ per 
thousand cubic feet. 

We wish to present for your consideration the question of whether it is legally 
proper for the Rosslyn Company to charge these Federal housing projects a gas 
rate in excess of 70¢ per thousand cubic feet in view of the provision of Section 
23, Title 40, of the United States Code which reads as follows: 

“No part of any money appropriated by any Act, shall be used for the payment 
to the Washington Gas Light Company or the Georgetown Gas Light Company 
for any gas furnished by said companies for use in any of the public buildings of 
the United States or the District of Columbia at a rate in excess of 70¢ per one 
thousand cubic feet. (September 1, 1916, Ch. 433, Sec. 6, 39 Stat. 716).” 

In a decision dated December 28, 1925 (5 Comp. Gen. 448), the Honorable J. R. 
McCarl, ruled that the restriction contained in the above quoted Act was appli- 
cable to gas furnished the Bureau of Animal Industry in Montgomery County, 
Maryland, by the Georgetown Gas Light Company of Montgomery County, Mary- 
land, for the reasons that the Maryland Company was wholly owned by the 
Georgetown Gas Light Company and because the main office and officers of the 
Maryland company were the same as for the Georgetown Gas Light Company 
proper. The decision was stated to be based upon the rule of law “that where 
a corporation is so organized and controlled and its affairs are so conducted as to 
make it merely an instrumentality or adjunct of another corporation, the two may 
be treated as one, in disregard of fictional legal distinction. See 34 Op. Atty. Gen. 
853. And particularly is such rule for application in matters involving contrac- 
tual relations with the Government.” 

However, in a decision dated May 27, 1926 (5 Comp. Gen. 940) Mr. McCarl ruled 
that the Statute did not apply to the Rosslyn Gas Company for the following 
quoted reasons: 

“In the case here under consideration, while most, if not all, of the stock of the 
Rosslyn Gas Company is owned or controlled by the Washington Gas Light Com- 
pany, the Rosslyn Gas Company is a separate corporation having no office in the 
District of Columbia and transacts its business through its office at Clarendon, 
Virginia. It has different officers and operates as a separate and distinct corpo- 
ration and buys its gas from the Georgetown Gas Light Company at a rate in 
excess of that fixed by the Act of September 1, 1916, supra. Under the circum- 
stances, it cannot be considered as subject to the statutory restrictions as to price 
found.in the said Act of September 1, 1916, and the decision in 5 Comp. Gen. 448, is 
accordingly not applicable thereto.” 

Our investigation indicates that the facts quoted in the above decision by Mr. | 
McCar! no longer apply. The Rosslyn Gas Company is now a wholly owned sub- 
sidiary of the Washington Gas Light Company and the general offices of the 
Company are in Washington ip the same location as the Washington Gas Light 
Company. Furthermore, all of the officers of the Rosslyn Gas Company (includ- 
ing President, Vice President and General Manager, Vice President and Treas- 
urer, and Secretary), are exactly the same as for the Washington Gas Light 
Company. We understand that employees of the Washington Gas Light Com- 
pany read the meters and keep the accounts of the Rosslyn Company (except 
for the Alexandria Division which has its own meter reading and accounting 
force). 

We also learned that employees of the Washington Gas Light Company perform 
many other services for the Rosslyn Company, such as construction of mains 
and repairs of meters. 

We may also point out that all of the gas distributed by the Rosslyn Company, 
except a negligible quantity, is from the same source as the gas distributed in 
the District of Columbia. This gas is “sold” by the Washington Gas Light Com- 
pany to the Rosslyn Company under a simple letter form of contract dated May 
28, 1941, at a rate of 40¢ per thousand cubic feet. The contract is signed for the 
Washington Gas Light Company by Marcy L. Sperry, President, and for the 
Rosslyn Gas Company by Mr. Robert C. Owers, Vice President and Treasurer. 
Mr. Owers is also Vice President and Treasurer of the Washington Gas Light 
Company, and, of course, Mr. Sperry is President of the Rosslyn Gas Company. 

It would seem that under the facts as they exist today, the differentiation 
between the Rosslyn Gas Company and the Washington Gas Light Company, as 
described in Mr. McCarl’s decision of May 27, 1926, no longer exists and the 
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Rosslyn Gas Company is now in a position analogous to the Georgetown Gas 
Light Company of Montgomery County, Maryland, described in Mr. McCar!’s 
decision dated December 28, 1925. It would seem to follow, therefore, that the 
Act of September 1, 1916, 89 Stat. 716, should now apply to gas furnished by the 
Rosslyn Gas Company to public buildings of the United States. 

We would be pleased to receive your opinion regarding this matter at your 
earliest opportunity. 

The provisions of section 23, Title 40, United States Code, quoted 
in your letter, were enacted as part of section 6 of the District of 
Columbia Appropriation Act for the fiscal year 1917, approved 
September 1, 1916, 39 Stat. 676, 716, and as contained therein are as 
follows: 

That hereafter no part of any money appropriated by this or any other Act 
shall be used for the payment to the Washington Gas Light Company or the 
Georgetown Gas Light Company for any gas furnished by said companies 
for use in any of the public buildings of the United States or the District of 
Columbia at a rate in excess of 70 cents per one thousand cubic feet. 

Before considering the specific question submitted in your letter— 
that is, whether the relationship between the Washington Gas Light 
Company and the Rosslyn Gas Company is such that the companies 
may be regarded as one insofar as gas furnished the war housing 
projects referred to in your letter is concerned—there is for considera- 
tion whether the act here involved relates to public buildings both 
within and without the District of Columbia, or whether it relates 
only to those within the District of Columbia. 


Prior to the enactment of the general provision here involved, 
the District of Columbia Appropriation Act for the fiscal year 1915, 
38 Stat. 517, 558, contained the following provision in section 7 
thereof: 


No part of any money appropriated by this Act shall be used for the 
payment to the Washington Gas Light Company for any gas furnished by said 
company at a rate in excess of 70 cents per one thousand cubic feet of gas so 


furnished for use in any of the public buildings of the United States or the 
District of Columbia. 


A substantially similar provision was contained in section 7 of the 
District of Columbia Appropriation Act for the fiscal year 1916, 
38 Stat. 894, 925, 926. Those provisions—that is, the provisions in 
the District of Columbia Appropriation Acts for the fiscal years 1915 
and 1916—were limitations as to the maximum rate that might be 
paid to the Washington Gas. Light Company for gas furnished for 
use in any of the public buildings of the United States or the District 
of Columbia under the appropriations made by those acts. It appears 
that the earlier one was inserted in the 1915 appropriation act by an 
amendment offered from the floor of the Senate. See Volume 51, 
Part 5, Congressional Record, pp. 4803-4807. The amendment ap- 
pears to have been agreed to and in Conference Report No. 817 
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(Volume 51, Part 11, Congressional Record, pp. 10420-10425), it was 
stated with respect thereto (page 10425) : 
On amendment No. 225: Inserts the provision, proposed by the Senate, that 


gas shall not be purchased out of the appropriations in this act for use in any 


public building in Washington, D. C., at a rate in excess of 70 cents per thousand 
feet. 


It seems apparent from the foregoing that it was the legislative in- 
tention that the provision there under consideration was to-relate 
only to public buildings in the District of Columbia. 

The provision of the later act, now under consideration, appears 
to have been inserted by the House Committee in the District of 
Columbia appropriation bill for the fiscal year 1917, but was removed 
therefrom by the Senate Committee (see House Report No. 721 and 
Senate Report No. 669, 64th Congress, Ist Session), and appears to 
have been restored to the bill by an amendment offered by Senator 
Norris, of Nebraska, on the floor of the Senate. See Volume 53, 
Part 12, Congressional Record, pp. 11971-11979. The provision 
appears to have been an enlargement of the previous provisions con- 
tained in the District of Columbia Appropriation Acts for the fiscal 
years 1915 and 1916, in that, whereas under the two earlier provisions 
the limitation was confined to funds appropriated by those acts and 
related only to payments to the Washington Gas Light Company for 
gas furnished public buildings, the provision here involved enlarged 
the limitation to make it applicable to all appropriations thereafter 
made by any act and was made applicable, also, to payments to the 
Georgetown Gas Light Company as well as to the Washington Gas 
Light Company for gas furnished public buildings. The intention was 
to negative any liability over and above a maximum rate of 70 cents 
per one thousand cubic feet for gas furnished by either of those two 
companies to public buildings. In offering the amendment, Senator 
Norris stated with respect thereto, in part, as follows: 

Mr. President, that provision, in substance, has been in the District of Colum- 
bia appropriation bill for several years. Several years ago, in March, 1914, an 
amendment was put on the appropriation bill here in the Senate that limited 
the price that would be paid for gas by the Government of the United States 
to the Washington Gas Light Co. to 70 cents per 1,000 cubic feet. That amend- 
ment went on in the shape of a limitation after a general amendment had been 
stricken out on a point of order. The House, ever since that, have put the 
language into the District appropriation bill. They have enlarged it so as to 
cover both gas companies and the entire District and all appropriations, whether 


made in this bill or other bills, appropriating for the payment of gas in the 
District of Columbia. (Cong. Rec. Vol. 53, Part 12, p. 11971). 


Thus, while the provision was an enlargement of the two earlier 
provisions, apparently the sponsor of it in the Senate regarded the 
provision—previously inserted by the House—as intended to apply 
only to gas furnished public buildings in the District of Columbia. 

While in December, 1925, in the decision in 5 Comp. Gen. 448, re- 
ferred to in your letter, the act was applied to gas furnished by the 
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Georgetown Gas Light Company of Montgomery County, Maryland, 
then a subsidiary of the Georgetown Gas Light Company, to Govern- 
ment buildings in Montgomery County, Maryland, the Georgetown 
Gas Light Company of Montgomery County, Maryland, declined to 
accept that view and subsequently filed suit in the United States 
District Court for the District of Maryland—At Law 4676—claiming 
compensation for gas furnished the agencies in the buildings referred 
to in Montgomery County at their regular rates for similar service 
to the public. The Government urged in defense that the act here 
involved prevented charging for the gas a rate in excess of 70 cents 
per one thousand cubic feet. The court, in its oral opinion of June 22, 
1932, stated that it accepted the judgment of the Government as 
sound, that “we should look through form to substance in a case of 
this kind, and not allow a mere corporate fiction to be set up to 
evade the expressed purpose of a legislative act”, and that it was 
“willing to assume that if we did otherwise find warrant in the 
statute for the construction contended for by the Government, I 
should ignore the corporate fiction and say that this Montgomery 
County corporation was simply an agency, a cloak, a means whereby 
the main, the parent corporation might act.” However, the court 
held, for reasons discussed and set forth in its opinion, that the 
act did not apply to public buildings outside the District of 
Columbia, and entered judgment in favor of the plaintiff for the 
amount claimed. No appeal was taken and, after an appropriation 
therefor, the judgment was paid under settlement of this office dated 
March 17, 1933. I am not aware of any other judicial determination 
involving the extent of the applicability of the act. 

While the matter of transportation of gas from one State to another 
is a matter of interstate commerce, subject to Federal control and 
regulation (see the Natural Gas Act, 52 Stat. 821), the matter of rates 
charged consumers of gas is ordinarily a matter of local regulation. 
This has been held to apply to the retail sale of gas at the burner 
tips by one who pipes the gas into the State, or by one who is a local 
distributor acquiring the gas from another who has similarly brought 
it into the State. See Fast Ohio Gas Co. v. Taw Commission, 283 U. S. 
465; Illinois Gas Co. v. Public Service Co., 314 U. S. 498; Memphis 
Gas Co. v. Beeler, 315 U. 8. 649. While it may be that the Congress 
has the power to impose any limitation it may see fit and proper upon 
the rate or the amount that the Government may pay for gas furnished 
to it, it is not believed that, by the provision of law here involved, it 
intended to regulate or limit rates on gas furnished outside of the Dis- 
trict of Columbia. 

Accordingly, and in view of the foregoing judicial determination 
in the matter, it is concluded that the provisions of the act of 1916, 
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supra, are net applicable to public buildings outside the District of 
Columbia. Hence, the question you submit, whether the relationship 
between the Washington Gas Light Company and the Rosslyn Gas 
Company is such that the companies should be regarded as one inso- 
far as the gas furnished is concerned, is not for consideration or de- 
cision at this time. 


(B-31288) 


PAY—RETIRED NAVY PERSONNEL ON ACTIVE DUTY—SERVICE 
CREDITS 


Officers of the Regular Navy on the retired list who are ordered to active duty 
and who, under section 15 of the Pay Readjustment Act of 1942, are entitled 
to “full pay and allowances of the grade or rank in which they serve on 
active duty” are entitled to count inactive service since retirement in com- 
puting their active duty pay under section 1 of said act, as amended by the 
act of December 2, 1942; and the same rule is applicable in computing under 
section 8 of said Pay Readjustment Act, as amended, the active duty pay of 
retired Naval Reserve officers on active duty. Insofar as the answer to 
question 7 in the decision in 22 Comp. Gen. 439 is inconsistent herewith, it 
will no longer be followed. 

In computing under section 8 of the Pay Readjustment Act of 1942 the active duty 
pay of retired enlisted men and warrant officers of the Regular Navy and 
Naval Reserve serving on active duty as warrant officers, inactive service 
on the retired list may not be counted. 

In time of war and six months thereafter, retired warrant officers and enlisted 
men of the Regular Navy and Naval Reserve who, when appointed to 
temporary commissioned rank after recall to active duty, are entitled under 
section 3A of the Pay Readjustment Act of 1942, as added by the act of 
December 2, 1942, to count for purposes of active duty pay under section 1 
or 3 of the said Pay Readjustment Act “all periods during which they were 
enlisted or held appointments as warrant officers” may count inactive service 
on the retired list. 


Assistant Comptroller General Elliott to the Secretary of the Navy, January 
19, 1943: 


There has been considered your letter of December 19, 1942, as 
follows: 


The Act approved December 2, 1942 (Public Law 785—77th Congress), made 
certain amendments to Sections 1 and 3 of the Pay Readjustment Act of 1942, 
approved June 16, 1942 (Public Law 607—77th Congress), and added to said 
Section 3 a new Section 3A. 

The amendments to said Sections 1 and 8 of the Pay Readjustment Act of 
1942 provide, in substance, that in computing the services for all pay purposes 
of commissioned officers of the Regular Navy and Naval Reserve, exclusive of 
commissioned warrant officers, they shall be credited with full time for all periods 
during which they have held commissions as officers of the several branches of 
the military and naval services therein named. 

The new Section 3A is to the effect that during the existence of any war declared 
by Congress and for six months immediately following the termination of such 
war, in computing service for all pay purposes, commissioned officers of the 
Regular Navy and Naval Reserve, exclusive of commissioned warrant officers, 
may count, in addition to the periods during which they have held commissions, 
full time for all periods during which they were enlisted or held appointments as 
warrant officers or Army Field Clerks in the services enumerated therein. 

In connection with the foregoing, your decision is requested as to whether 
under Sections 1 and 3 of the Pay Readjustment Act of 1942, as amended by the 
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Act ne 2, 1942, and the new Section 3A added to said Section 3 by the 
latter Act: 

(a) Retired commissioned officers of the Regular Navy and Naval Reserve 
may count for all pay purposes time elapsing between effective date of retire 
ment and date on which entitled to active duty pay and allowances upon recall. 

(b) Whether retired enlisted men and warrant officers of the Regular Navy 
and Naval Reserve appointed to temporary warrant or commissioned rank after 
recall to active duty may count for all ‘pay purposes time elapsing between effec- 
tive date of retirement and date on which entitled to active duty pay and allow- 
ances upon recall to active duty as enlisted men or warrant officers in the 
computation of longevity and period pay increases to which entitled in temporary 
commissioned rank. 


The Navy Department will appreciate your early reply in this matter. 


The act of December 2, 1942, 56 Stat. 1037, Public Law 785, referred 
to in your letter, provides: 


That the eleventh paragraph of section 1 of the Pay Readjustment Act of 1942 
(Public Law 607), approved June 16, 1942, is amended to read as follows: 

“In computing the service for all pay purposes of officers paid under the 
provisions of this section, such officers shall be credited with full time for all 
periods during which they have held commissions as officers of any of the 
services mentioned in the title of this Act, or in the Organized Militia prior 
to July 1, 1916, or in the National Guard, or in the National Guard Reserve, or 
in the National Guard of the United States, or in the Officers’ Reserve Corps, 
or in the Naval Militia, or in the National Naval Volunteers, or in the Naval 
Reserve force, Naval Reserve, Marine Corps Reserve force, Marine Corps Reserve, 
Coast Guard Reserve, and the Reserve Corps of the Public Health Service, or in 
the Philippine Scouts, or in the Philippine Constabulary, and service of Coast 
and Geodetic Survey officers authorized in section 2 (b) of the Act of January 
19, 1942 (Public Law 402, Seventy-seventh Congress) : Provided, That for officers 
in service on June 80, 1922, there shall be included in the computation, in addition 
to the service set forth above, all service which was then counted in computing 
longevity pay, and service as a contract surgeon serving full time. Longevity 
pay for officers in any of the services mentioned in the title of this Act shall be 
based on the total of all service in any or all of said services which is author- 
ized to be counted for longevity pay purposes under the provisions of this Act or as 
may otherwise be provided by law.” 

Sec. 2. The first paragraph of section 3 of the Pay Readjustment Act of 1942 
(Public Law 607), approved June 16, 1942, is amended to read as follows: 

“Sec. 3. When officers of the National Guard or of the Reserve forces of any of 
the services mentioned in the title of this Act, including Reserve officers, are 
authorized by law to receive Federal pay, except armory drill and administrative 
function pay, they shall receive pay as provided in section 1 of this Act, and in 
computing their service for pay they shall be credited with full time for all 
periods during which they have held commissions as officers of any of the services 
mentioned in the title of this Act, or in the Organized Militia prior to July 1, 
1916, or in the National Guard, or in the National Guard Reserve, or in the 
National Guard of the United States, or in the Officers Reserve Corps, or in the 
Naval Militia, or in the National Naval Volunteers, or in the Naval Reserve Force, 
Naval Reserve, Marine Corps Reserve Force, Marine Corps Reserve, Coast Guard 
Reserve, and the Reserve Corps of the Public Health Service, or in the Philippine 
Scouts, or in the Philippine Constabulary, and service authorized in section 2 (b) 
of the Act of January 19, 1942 (Public Law 402, Seventh-seventh Congress).” 

Sec. 8. The Pay Readjustment Act of 1942 (Public Law 607), approved June 16, 
1942, is amended by inserting after section 3 thereof the following new section: 

“Sec. 3A. During the existence of any war declared by Congress and for six 
months immediately following the termination of such war, in computing the 
service for all pay purposes of officers paid under the provisions of section 1 or 3 
of this Act, such officers, in addition to the time required to be credited by such 
sections, shall be credited with full time for all periods during which they 
were enlisted or held appointments as warrant officers or Army field clerks 
or a8 commissioned warrant officers in any of the services mentioned in the 
title of this Act, or in the Regular Army Reserve, or in the organized Militia prior 
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to July 1, 1916; or in the National Guard, or in the National Guard Reserve, or in 
the National Guard of the United States, or in the enlisted Reserve Corps, or 
in the Naval Militia, or in the National Naval Volunteers, or in the Naval Reserve 
Force, Naval Reserve, Marine Corps Reserve force, Marine Corps Reserve, Coast 
Guard Reserve, and the Reserve Corps of the Public Health Service, or in the 
Philippine Scouts, or in the Philippine Constabulary. The provisions of this 
section shall not be construed to permit any commissioned officer to receive pay 
and allowances in excess of the maximum limitations imposed upon the total 
pay and allowances of any rank or grade by any of the provisions of this Act.” 

Sec. 4. This Act shall become effective as of June 1, 1942, but no back pay 
or allowances for any period prior to such date shall accrue by reason of the 
enactment of this Act. 

To determine the application of these provisions to retired officers 
on active duty with respect to the counting of their inactive time on 
the retired list for pay purposes, it seems necessary to refer briefly to 
some of the prior statutes and decisions. However, it should be 
clearly understood that this decision has no reference to retired pay, 
as distinguished from active duty pay for retired officers. 

In the case of United States v. Tyler, 105 U. S. 244, decided in 1881, 
it was held that under the provisions of section 1262, Revised Statutes, 
an officer of the Army could count inactive service on the retired list 
for longevity pay purposes to increase his retired pay. That decision 
did not affect the pay of officers on the retired list of the Navy, since 
it was based solely upon the provisions of a statute applicable to the 
Army. See Thornley v. United States, 1138 U. S. 310. The effect of 
the Tyler case, supra, was negatived by the act of March 2, 1903, 32 
Stat. 927, 932, which provided that “except in case of officers retired 
on account of wounds received in battle,” officers then or thereafter 
retired should not receive further increases of longevity pay for 
periods on the retired list. See, also, Faust v. United States, 42 C. 
Cls. 94, holding that retired officers of the Navy on active duty were 
not entitled to longevity credit for time on the retired list. 

By acts subsequent to the act of 1903, periods of active service per- 
formed by retired officers after retirement were authorized to be 
counted for longevity pay purposes to increase their retired pay. See, 
for example, the act of July 1, 1918, 40 Stat. 704, 717, applicable to 
retired officers of the Navy, Marine Corps, and Coast Guard, and the 
act of May 12, 1917, 40 Stat. 40, 48, applicable to officers of the Army. 

Effective July 1, 1922, the pay authorized for retired officers of the 
Navy was governed by section 17 of the act of June 10, 1922, 42 Stat. 
632. That section, as amended by the act of May 31, 1924, 43 Stat. 252, 
and the act of May 26, 1928, 45 Stat. 774, was as follows: 


That on and after July 1, 1922, retired officers and warrant officers shall 
have their retired pay, or equivalent pay, computed as now authorized by law on 
the basis of pay provided in this Act, which pay shall include increases for all 
active duty performed since retirement in the computation of their longevity 
pay and pay periods: Provided, That nothing contained in this Act shall operate 
to reduce the present pay of officers, warrant officers, and enlisted men now on 
the retired list or officers or warrant officers in an equivalent status of any of 
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the services mentioned in the title of this Act: Provided, That the pay saved to 
an officer by section 16 of this Act or by the Act of September 14, 1922, shall be 
construed as the pay provided in this Act for the purpose of computing retired 
pay. Active duty performed after June 30, 1922, by an officer on the retired list 
or its equivalent shall not entitle such officer to promotion: Provided, That 
officers and former officers of the Philippine Scouts who were placed on the 
retired list prior to June 4, 1920, shall be entitled to promotion on the retired 
list for active duty heretofore performed subsequent to retirement, in accord- 
ance with the provisions of section 127a of the Act of June 3, 1916, as amended 
by the Act of June 4, 1920, and to the same pay and benefits received by other 
officers of the Army of like grade and length of service, on the retired list. 
Retired ‘officers of the Army, Navy, Marine Corps, Coast Guard, and Coast and 
Geodetic Survey below the grade of brigadier general or commodore and retired 
warrant officers and enlisted men of those services, shall, when on active duty, 
receive full pay and allowances, and when on active-duty status, shall have the 
same pay and allowance rights while on leave of absence or sick as officers on 
the active list, and if death occurs when on active-duty status, while on leave 
of absence or sick, their dependents shall not thereby be deprived of the benefits 
provided in Act approved December 17, 1919, as amended, and in the Act of 
June 4, 1920: Provided, That no back pay or allowances shall accrue by reason 
of the passage of this Act. 


It will be noted that the last sentence of this section provides that 
retired officers below the grade of brigadier general or commodore 
on active duty should receive “full pay and allowances.” The full 
pay and allowances contemplated by this provision were not specifi- 
cally prescribed in said section 17 and it was, therefore, necessary to 
consider this provision in connection with other provisions of the act. 
Soon after the enactment of the statute in 1922, proposed instructions 
prepared in the Navy Department pertaining thereto were submitted 
to this office for comment and there was considered the meaning of 
the phrase “full pay and allowances” as used in the last sentence of 
said section (2 Comp. Gen. 153) and the following statement (page 
156) was made: 

It is therefore concluded that the “full pay and allowances” to which retired 
officers of the Navy below the grade of rear admiral (lower half) or commodore 
and retired warrant officers—whether retired prior or after June 30, 1922— 
are entitled for active duty performed on and after July 1, 1922, is the active-list 
pay and allowances of their grade as fixed by the act of June 10, 1922, and that 


they do not retain after June 30, 1922, for any purpose their old active-duty 
pay or allowances. 


In decision of October 16, 19238, 3 Comp. Gen. 216, it was held that 
retired officers of the Navy on active duty were entitled to lonvevity 
credit for all active duty service since retirement in computing their 
active duty pay. See, also, 3 Comp. Gen. 360. While the holding in 
8 Comp. Gen. 216 was based on the act of August 29, 1916, 39 Stat. 581, 
which subsequently was held to have been superseded by section 17 of 
the act of June 10, 1922, insofar as officers falling within the scope of 
said section 17 were concerned (Austin v. United States, 81 C. Cls. 
639; Cf. Rodman v. United States, 70 C. Cls. 751), apparently it has 
never been questioned that the “full pay and allowances” to which a 
retired officer on active duty was entitled pursuant to section 17 in- 
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cluded increased longevity pay for all active duty performed after 
retirement. In the Austin case the court said: 


The defendant contends that section 17 of the 1922 act supersedes the act of 
August 29, 1916, in respect to the active-duty pay and allowances of retired offi- 
cers of the Coast Guard below the grade of commodore, when on active duty. We 
think the defendant is right. Obviously the provision that retired officers, when 
on active duty, shall “receive full pay and allowances” has reference to the full 
pay and allowances of the pay period in which their rank and service place them 
in the preceding provisions of the act. The plaintiff held the rank of lieutenant, 
with a completed active commissioned service of more than seventeen years, 
when he returned to active-service duty after retirement. * * * He‘has, dur- 
ing the period of the claim, received the full pay and allowances of an officer 
of his rank and service, computed on all active service performed before and 
after retirement. 


That is, retired officers on active duty were entitled to longevity 
increases for active service performed after retirement, not because of 
any statute expressly so providing, but because their active duty pay 
was computed under the provisions of section 1 applicable to active 
list officers which expressly authorized the counting of prior “active 
duty” for longevity increases of active duty pay. Compare decision 
of August 25, 1941, 21 Comp: Gen. 173, where it was said: 


The act of June 21, 1930, 46 Stat. 793, under which the officer was advanced to 
the rank of lieutenant on the retired list did not authorize pay of that rank. 
Section 17 of the act of June 10, 1922, as amended, 37 U. S. C. 26, as further 
amended by the act of June 25, 1941, Public, No. 132, 77th Congress, 55 Stat. 263, 
provides that retired officers of the Navy shall, when on active duty, receive full 
pay and allowances. The only authorized method for computing the full pay 


and allowances of a retired officer recalled to active duty is to be found in the 
statutes governing the active duty pay and allowances of officers on the active 
list, it appearing obvious that the retirement pay of an officer and the specific 
retirement act under which he happens to have been retired can have no con- 
trolling effect upon his active duty pay, unless retirement involved, also, an ad- 
vancement in rank other than honorary. 


The act of June 25, 1941, 55 Stat. 263, referred to, amended section 
17 of the act of June 10, 1922, inter alia, by deleting the words “below 
the grade of brigadier general or commodore,” thus allowing retired 
officers of higher ranks, also, full pay and allowances when on active 
duty. Subsequently, the act of December 15, 1941, 55 Stat. 800, in 
effect further amended section 17 of the act of June 10, 1922, by pro- 
viding that all commissioned officers of the Navy and Marine Corps 
on the retired list should, when on active duty, receive full pay and 
allowances “of the rank or grade in which they serve on such active 
duty.” 

The Pay Readjustment Act of 1942, approved June 16, 1942, 56 Stat. 
359, Public Law 607, repealed the act of June 10, 1922, as amended. 
Section 1 of the act of June 16, 1942, like section 1 of the act of June 
10, 1922, prescribes pay for officers on the active list. The provisions 
of section 17 of the old act, as amended, have been incorporated in 
section 15 of the new act, 56 Stat. 367. Section 1 of the new act, as 
originally enacted, provided, like section 1 of the act of June 10, 1922, 
that for officers appointed on and after June 1, 1922, no service should 
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be counted for purposes of pay except “active commissioned service” 
as there set forth. This language was changed by the amendatory 
act of December 2, 1942, supra, to provide that in computing the serv- 
ice for all pay purposes of officers paid under the provisions of said 
section, “such officers shall be credited with full time for all periods 
during which they have held commissions as officers of any of the serv- 
ices mentioned in the title of this Act” or as otherwise there stipulated. 
Hence, officers on the active list paid under the provisions of section 1 
of the act of June 16, 1942, as amended by the act of December 2, 1942, 
may count for longevity pay and pay period purposes “full time for 
all periods during which they have held commissions as officers of any 
of the services mentioned in the title of this Act.” This language in 
section 1 of the amendment of December 2, 1942, contrasted with the 
language which it replaced in section 1 of the act before amendment— 
providing that no service should be counted for purposes of pay “ex- 
cept active commissioned service,” as there stipulated—shows that the 
phrase in the amendment “all periods during which they have held 
commissions” was not used in a restrictive sense and was not intended 
to limit the service to be counted to active commissioned service, as 
originally provided. There would have been no occasion to change 
the term “active commissioned service” to “all periods during which 
they have held commissions” if a continued limitation to “active com- 
missioned service” had been intended or contemplated. That no such 
limitation was intended is further shown by the other inactive service 
which the amendment clearly permits being counted. There would 
be no consistency in excluding inactive service under commissions in 
.the regular forces while permitting inactive service under commis- 
sions in Reserve or National Guard components to be counted. It is 
concluded, therefore, that the phrase “such officers shall be credited 
with full time for all periods during which they have held commis- 
sions as officers of any of the services mentioned in the title of this 
Act” was intended literally and contemplates the inclusion of inac- 
tive as well as active service while so holding a commission. The serv- 
ices mentioned in the title of the act include the Navy. It is well set- 
tled that an officer on the retired list of the Navy—even though not 
on active duty but subject to call to active duty and to the laws for the 
government of the Navy—holds a commission in the service. Tyler v. 
United States, 105 U.S. 244; Marvin v. United States, 78 C. Cls. 567. It 
follows that naval officers on the retired list ordered to active duty 
and who, under the provisions of section 15 of the act of June 16, 1942, 
are entitled to “full pay and allowances of the grade or rank in which 
they serve on such active duty” are entitled to count inactive service 
since their retirement in computing their active duty pay under sec- 
tion 1 of the act as amended by the act of December 2, 1942, The same 
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or similar controlling provisions are contained in section 3 of the 
act of June 16, 1942, as amended by the act of December 2, 1942, with 
respect to officers of the National Guard or Reserve forces and the 
same rule applies. Accordingly, your first question is answered in 
the affirmative. Insofar as the answer to question 7 in decision of 
November 5, 1942, B-27930, 22 Comp. Gen. 489, is inconsistent here- 
with it will no longer be followed. 

Your second question is understood to be whether retired enlisted 
men and warrant officers appointed to temporary warrant or com- 
missioned rank after recall to active duty may count for all pay pur- 
poses time elapsing between the effective date of their retirement and 
date of recall to active duty in the computation of their active duty 
pay. 

The pay of warrant officers is fixed by section 8 of the act of June 16, 
1942, 56 Stat. 362, which provides, in part, as follows: 

Every person paid under the provisions of this section shall receive an increase 
of 5 per centum of the base pay of his period for each three years of service, not 
exceeding thirty years. Such service shall be: active Federal service in any of 
the services mentioned in the title of this Act or Reserve components thereof; 
service in the active National Guard of the several States, Territories, and the 
District of Columbia; and service in the Naval Reserve, Marine Corps Reserve, 
and the Coast Guard Reserve: Provided, That commissioned warrant officers 
shall be credited only with all commissioned service in any of the services men- 
tioned in the title of this Act including commissioned service in the Reserve com- 
ponents thereof and the National Guard. 

Thus the service which warrant officers may count is expressly stipu- 
lated in section 8 as including “active” Federal service in the services 
mentioned; and it seems obvious that the quoted provisions do not 
constitute authority to count inactive service on the retired list, 
whether as an enlisted man or as a warrant officer. Insofar as your 
second question relates to the computation of pay as warrant officers 
of retired personnel after recall to active duty, it is answered in the 
negative. However, in connection with retired personnel appointed 
to commissioned rank, there are for consideration the provisions of 
section 3A of the act of June 16, 1942, added to such act by section 
3 of the act of December 2, 1942, supra. By section 3A, officers paid 
under the provisions of sections 1 and 3 of the act of June 16, 1942, 
56 Stat. 359, 360, during the existence of any war declared by Con- 
gress and six months thereafter are entitled to count, in addition to 
the time authorized by those sections, all periods “during which they 
were enlisted or held appointments as warrant officers” in any of the 
services mentioned in the title of the act or in the other services 
expressly mentioned. With respect to the wartime pay in their 
commissioned ranks of retired enlisted men and warrant officers tem- 
porarily appointed and serving as commissioned officers, the ques- 
tions are whether enlisted men on the retired list were “enlisted” in 
any of the services mentioned and whether retired warrant officers 
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while on the retired list “held appointments” as warrant officers in 
any of the services mentioned, within the contemplation of said 
section 3A. With respect to the status of enlisted men and noncom- 
missioned personnel on the retired list it was stated in 1 Comp. 
Gen. 700, 702, that: 

Enlisted men on the retired list are now as much a part of the Army or 
Navy, respectively, as retired commissioned or warrant officers are. Mere 
nomenclature is not material, and I see no ground for distinction among 
retired enlisted men between those ranking as noncommissioned officers of the 


Army or petty officers of the Navy and those ranking below such noncommis- 
sioned or petty officers. * * 


Article 1712 (2), Navy Regulations 1920, provides that at time of 
retirement of enlisted men of the Navy no discharge will be given 
and the retired enlisted man will be regarded as continuing in the 
service upon the retired list. See, also, 34 U. S. Code 423 and 433, 
providing for the ordering of retired warrant officers amd enlisted 
men to active duty. It is clear that retired enlisted men and warrant 
officers of the Navy remain a part of the service after retirement 
and in view of the other inactive service which section 3A authorizes 
to be counted during wartime, the conclusion that the Congress 
intended to exclude the inactive service of enlisted men and warrant 
officers on the retired list would not be justified. While on the 
retired list they were “enlisted” or “held appointments as warrant 
officers” within the meaning of section 3A of the act of June 16, 1942. 
Accordingly, insofar as your second question relates to retired en- 
listed men and warrant officers appointed to temporary commissioned 
rank after their recall to active duty and who are entitled to active 
duty pay as commissioned officers in time of war and six months 
thereafter, the question is answered in the affirmative. 


(B-31597) 


BONDS—CONTRACT PERFORMANCE—CERTIFIED CHECK OR CASH 
DEPOSIT IN LIEU OF 


Where it is administratively determined that the interests of the Government 
require the furnishing of security for the faithful performance of a contract 
of a nature other than that for which the furnishing of a performance 
bond is required by statute, and a provision is inserted in the invitation 
for bids, and in the resulting contract, requiring the successful bidder to 
furnish a performance bond, there is no objection to the acceptance of a 
certified check or cash deposit in lieu of the stipulated performance bond. 

Where a performance bond is required by the advertised specifications, it is 
presumed, as a general rule, that the contractor included as a part of the 
bid price an amount equal to the premium on a corporate surety bond, and, 
if the bond is not furnished, an amount equal to the premium is required 
to be deducted from the contract price, but where a contractor assumed 
in good faith that a certified check would be acceptable to the Government 
in lieu of a performance bond, there is no basis for the assumption that 
the bid price included the cost of procuring a bond involving the payment 
of a premium. 
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Comptroller General Warren to the Secretary of the Interior, January 19, 1943: 


I have your letter of January 7, 1943, as follows: 


The United States Department of the Interior is in receipt of a letter from 
the Pheoll Manufacturing Company, dated November 27, requesting that that 
company’s certified check, No. 2950, in the amount of $1100.00, submitted to 
support contract I-1—Ind-26670, be accepted in lieu of a performance bond. 

On August 4, 1942, the Acting Purchasing Officer, Department of the Interior, 
issued an advertisement, Invitation A. E. Schedule No. 17, soliciting bids for 
hardware, to be received on September 1, 1942, at the Indian Service Ware- 
house, 615 West Pershing Road, Chicago, Illinois. In response to the invitation, 
on August 14, 1942, the Pheoll Manufacturing Company, 5700 Roosevelt Road, 
Chicago, Illinois, submitted a bid to sell bolts to the Indian Service; on Sep- 
tember 19, 1942, award was made thereon by the Purchasing Officer for the 
purchase of bolts under certain items of the advertisement. On September 
19, 1942, contract I-1-Ind-26670 was executed, in the amount of $2,196.28, and 
it will terminate on June 30, 1943. 

Paragraph 8 of Departmental Standard Form No. 5-089, which accompanied 
the advertisement, specified that each contractor receiving an award of more 
than $2,000.00, should furnish a performance bond for at least fifty (50) 
percent of the amount of the contract. The contract also specified that a 
“performa bond will be required to support any contract involving more 
than $2,000.00.” 

On October 13, 1942, the Purchasing Officer sent the contractor a performance 
bond, Government Standard Form No. 25, in the amount of $1100.00, for 
execution and return to the “Purchasing Officer, Interior Department, Wash- 
ington, D. C.” On November 5, 1942, the contractor sent the Purchasing Officer 
a certified check, No. 2950, in. the amount of $1100.00, to support the contract 
in lieu of a performance bond. On November 12, 1942, the Purchasing Officer 
advised the contractor that the contract provides that a performance bond 
shall be furnished to support the contract when the total amount exceeds 
$2,000, and the check could not be accepted in support thereof. 

On November 27, 1942, the contractor advised the Purchasing Officer that 
“we are doing direct business with many other of the governmental agencies 
including the Army, Navy and Air Corps and that none of these require the 
furnishing of a Performance Bond on a contract during this period of emer- 
gency. * * * It would, therefore, be appreciated if you would reconsider 
this matter and advise us that it will either not be necessary to supply this 
performance bond or that you will accept our certified check referred to 
above.” 

Your opinion is requested as to whether the certified check of the contractor 
may be accepted in lieu of a performance bond to support the above-numbered 
contract. 


The determination of whether the contractor may be permitted to 
furnish a type of security other than that specified must, of course, 
be governed and controlled by the public interest. 

There being no statutory requirement that performance bonds be 
furnished with contracts of the nature here involved, it is presumed 
that the administrative determination of the need therefor was for 
the purpose of affording additional security that the successful bidders 
would faithfully perform the contracts awarded pursuant to the sub- 
ject invitation and would make good any loss sustained by the Gov- 
ernment in the event of their failure so to perform. In this connec- 
tion, it is to be recognized that if the bidders are responsible, finan- 
cially, the bond is of little, if any, additional value to the Government 
as, independently thereof, any loss sustained through failure to per- 
form would be recoverable from the contractors. It is for this reason 
and to avoid imposing upon the Government the burden of paying 
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such extra amount as may be included by bidders as the cost of pro- 
curing a performance bond that this office has suggested that, in those 
instances where the need for further security for performance of 
contracts is administratively determined, bidders be permitted to fur- 
nish a cash deposit, certified check, or performance bond, at their 
option—such options to be stated in the bid. 16 Comp. Gen. 81. Fur- 
ther, from a practical standpoint, there would appear to be no valid 
objection to the furnishing of a cash deposit or certified check in lieu 
of a performance bond with corporate or individual surety since the 
Government is afforded an equal measure of protection in either event. 
Rather, the former type of security would appear to be more in the 
interest of the Government since, in the event of default and the incur- 
rence of excess cost, the Government could more easily realize on its 
security without the necessity of instituting suit, as so often is the case 
in connection with corporate or individual surety. 

Also, while there is for consideration, so far as the interest of the 
Government in this matter is concerned, the principle that where a 
performance bond is required by the advertised specifications, it is to 
be presumed, as a general rule, that the contractor included as a part 
of the bid price an amount equal to the premium on a corporate surety 
bond, and, accordingly, if the bond is not furnished such amount is 
required to be deducted from the contract price, this presumption is 
not conclusive and, in the instance case, does not affect the propriety of 
accepting the type of security here offered. Where, as here, the evi- 
dence establishes that the contractor assumed in good faith that a 
certified check would be acceptable to the Government in lieu of the 
stipulated performance bond and has offered performance guaranty of 
this character, there is no basis for the assumption that the bid price 
included the cost of procuring a bond involving the payment of a 
premium and, it necessarily follows, no basis for objection on that 
account to the furnishing of some other type of security. | 

Since, for the reasons stated, the acceptance of the contractor’s 
certified check in lieu of a performance bond would not be prejudicial 
to the interests of the Government, the question presented is answered 
in the affirmative. 


(B-31656) 


APPROPRIATION LIMITATION ON AMOUNT EXPENDABLE FOR 
NEWSPAPERS AND PERIODICALS 


The provision in the Independent Offices Appropriation Act, 1943, authorizing the 
use of not to exceed $500 of the funds of the Export-Import Bank of Wash- 
ington “for periodicals, newspapers, and maps” does not constitute a “specific 
limitation” on “newspapers and periodicals” within the meaning of the pro- 
visions of section 6 of the act that, where no specific limitation has been 
placed thereon, not to exceed $50 of an agency’s funds appropriated by the 
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act may be expended for newspapers and periodicals other than necessary 
scientific, technical, trade, or traffic periodicals, and, therefore, not to exceed 
$50 of the $500 sum may be expended for newspapers and periodicals other 
than necessary scientific, etc., periodicals specifically excepted. 


Comptroller General Warren to the President, Export-Import Bank of Wash- 
ington, January 19, 1943. 


I have your letter of January 6, 1943, received in this office January 
11, as follows: 


Reference is made to Accounts and Procedures Letter No. 5590 of December 10, 
1942, written by Mr. J. D. Denit, Chief, Accounting and Bookkeeping Division 
of the General Accounting Office. 

The Independent Offices Appropriation Act, 1943, Public Law 6380, approved 
June 27, 1942, allocates from Export-Import Bank’s own funds, rather than 
through an appropriation, a certain amount to meet its administrative expenses, 
including a sum “not to exceed $500 for periodicals, newspapers and maps”. 
Section 6 of the same Act provides that “Where appropriations in this Act are 
expendable for the purchase of newspapers and periodicals and no specific limi- 
tation has been placed thereon, the expenditures therefor under each such appro- 
priation may not exceed the amount of $50, * * *,” 

Accounts and Procedures Letter No. 5590 purports to interpret the above 
quoted portions of the Act in the sense that Export-Import Bank may not purchase 
periodicals and newspapers costing in excess of $50 during the current fiscal 
year, leaving $450 available for the purchase of maps. See Limitations 1338082.002 
and 1338082.005. 

We do not concur in the interpretation placed on the Act by the General Ac- 
counting Office but are of the opinion that the phrase appearing in the Act between 
semi-colons “; not to exceed $500 for periodicals, newspapers and maps;” con- 
stitutes a specific limitation within the meaning of the Act. The Legislature 
intended and sought to place a limit on the monies which could legally be expended 
for newspapers and periodicals and it is submitted that the phrase authorizing 
the Bank to expend funds in this instance effectively does so. The inclusion of 
the word “maps” should not be construed in such a manner as to deny that the 
Act places a limitation upon the purchase of newspapers and periodicals, thus 
defeating the clear language employed by the Congress in the Bank’s allocation. 

Consistent with established rules of statutory construction, such interpretation 
should be adopted as will give effect to all language employed by the legislative 
body. Section 6 is clearly applicable to appropriations such as those in favor 
of National Archives, Securities and Exchange Commission, Civilian Conserva- 
tion Corps, Food and Drug Administration and National Resources Planning 
Board, which specifically authorize the purchase of newspapers and periodicals 
but indicate no limitation on the amount available therefor. To apply it to the 
allocation in favor of Export-Import Bank renders useless the unambiguous 
expression of the legislative intent and results in an absurd conclusion that 
the Congréss has specifically authorized the Bank to spend up to $450 for maps. 

Export-Import Bank contends that the words “not to exceed $500 for periodicals, 
newspapers and maps” constitutes a specific limitation within the meaning and 
intent of Section 6 of Public Law 630, and that the inclusion of the word 
“maps” does not vitiate or nullify that limitation in so far as newspapers and 
periodicals are concerned. 

Because of Export-Import Bank’s important operations in the field of inter- 
national finance and its manifold activities throughout Latin America and the 
world, it is incumbent upon it and its staff to keep fully informed and abreast 
of financial, economic and political developments not only in the United States 
but also abroad. To discharge efficiently the duties and responsibilities with 
which the Bank is charged by law it must necessarily subscribe to or purchase 
newspapers, financial journals, foreign periodicals and professional trade maga- 
zines. These publications constitute one of many indispensable tools which 
the Bank’s staff requires in order to do its work properly. For your informa- 
tion, Export-Import Bank has in previous years subscribed to newspapers, finan- 
cia] journals and foreign periodicals required by the Bank for its efficient oper- 
ation, costing in excess of $50 per year. 
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It is requested that the General Accounting Office reconsider its interpre 
tation of Public Law 680, in so far as the subject matter of this letter is con- 
cerned, and, if it agrees, take such action as may be required to reverse the 
ruling set forth in Accounts and Procedures Letter No. 5590 of December 10, 


1942. 
Accounts and Procedures Letter No. 5590, referred to in your letter, 
sets up limitations under the appropriation “1338082 Administrative 
~ expenses, Export-Import Bank of Washington, Commerce, 1943”, in 
pertinent part as follows: 
1338082.002 Periodicals and newspapers, not to exceed $50 
* + * 


* * * a2 


1338082.005 Maps, not to exceed $450 (Plus amount not expended under lim!- 
tation “1338082.002”). 

The Independent Offices Appropriation Act, 1943, 56 Stat. 392, 400, 
contains a provision, partially quoted in your letter, authorizing the 
use of funds of the Export-Import Bank of Washington, for its ad- 
ministrative expenses including such authorization of “not to exceed 
$500 for periodicals, newspapers, and maps.” Also, section 6 of the 
said act, 56 Stat. 422, provides: 

Where appropriations in this Act are expendable for the purchase of newspapers 
and periodicals and no specific limitation has been placed thereon, the expendi- 
tures therefor under each such appropriation may not exceed the amount of $50, 
but this limitation shall not apply to the Office of Government Reports and the 
Selective Service System: Provided, That this limitation shall not apply to the 
purchase of scientific, technical, trade, or traffic periodicals necessary in connec- 


tion with the performance of the authorized functions of the agencies for which 
funds are herein provided. 


It seems clear that the words “not to exceed $500 for periodicals, 
newspapers, and maps” constitute a limitation on the entire group of 
three articles named therein and not a specific limitation on “news- 
papers and periodicals”, within the meaning of section 6 of the said act. 
This interpretation is supported by language appearing on page 3994 
of the Congressional Record for May 1, 1942, where, in discussing the 
amendment which became, in large part, the said section 6 of the act, 
Senator Tydings, author of the amendment, said, in pertinent part: 

* * * There are about 30 or 40 different agencies which are authorized by 
the language of the bill to buy newspapers and periodicals. The funds provided 
for lawbooks, newspapers, and periodicals run as high, I believe, as $10,000 
in one case, $6,000 in another case, $5,000 in another case, $7,500 in another, and 
$6,000 in another. Of course, all this money would not be spent for newspapers 
and periodicals. Some of it would be spent for lawbooks and reference books. 
But the newspaper and periodical items are incorporated into the net sum, so 
there is no limitation at all on the purchase of newspapers and periodicals. I 
therefore have put the amendment in the amount of $50 * 

It will be noted that the proviso in section 6, quoted above, excepts 
from the limitation of $50 in that section the purchase of “scientific, 
technical, trade, or traffic periodicals necessary in connection with the 


performance of the authorized functions of the agencies for which 
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funds are hérein provided”, while leaving the purchase of other period- 
icals and newspapers subject to the said limitation of $50. It would 
seem clear, therefore, that the above-quoted portions of the act, con- 
sidered together, limit expenditures for all kinds of periodicals, news- 
papers and maps to a maximum of $500, while also limiting to a 
maximum of $50 expenditures for newspapers and periodicals other 
than scientific, technical, trade, or traffic periodicals necessary in con- 
nection with the performance of the authorized functions of the 
Export-Import Bank of Washington. Consequently, I am today issu- 
ing instructions for revision of Accounts and Procedures Letter No. 
5590 accordingly. More explicitly, the said Accounts and Procedures 
Letter will be revised so as to permit, under limitation 1338082.002, the 
expenditure of not to exceed $50 for newspapers and periodicals other 
than scientific, technical, trade, or traffic periodicals and to permit the 
expenditure of not to exceed $450 (plus the amount not expended under 
limitation 1338082.002) for maps and scientific, technical, trade, or 
traffic periodicals necessary in connection with the performance of the 
authorized functions of the Export-Import Bank of Washington. 


(B-28242) 


SIX MONTHS’ DEATH GRATUITY PAY—CLAIM BY THE SECOND OF TWO 
DESIGNATED BENEFICIARIES 


Where a deceased soldier had designated two beneficiaries to receive the six 
months’ death gratuity payment provided by the act of December 17, 1919, as 
amended, and the claim of the first designated beneficiary, aunt of the 
deceased soldier, has been disapproved because the evidence submitted did 
not clearly establish that she was dependent upon him for support, or other- 
wise had an insurable interest in him, the claim of the second designated 
beneficiary, brother of the deceased soldier, may not be considered unless 
the first beneficiary—who may desire to submit additional evidence tending 
to show dependency—has relinquished her right to claim the gratuity 
payment. 

Comptroller General Warren to Lt. Col. Carl Witcher, U. S. Army, January 20, 
1943: 

There has been received by indorsement of December 28, your letter 
of December 26, 1942, requesting decision whether you are authorized 
to make payment on a voucher submitted therewith in favor of Bernard 
B. Bartick, brother and designated beneficiary of Edward C. Bartick, 
No. 31,035,872, deceased, late corporal, Company H, 2nd Battalion, 
166th Infantry, U. S. Army, for $396, represented as equal to the pay 
of the deceased for six months—the claim arising under the act of 
December 17, 1919, 41 Stat. 367, as amended. 

The W. D., A. G. O. Form No. 52 attached to the voucher shows that 
Corporal Bartick died June 9, 1942, in the station hospital at Fort 
Crockett, Texas; that his death was in line of duty and was not the 
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result of his own misconduct; that he had designated as his benefi- 
ciaries first, Elizabeth Moran, aunt, and second, Bernard Bartick, 
brother. The record shows that you were advised in decision of 
August 27, 1942, B-28242, that as it was not established by the evidence 
then submitted that the aunt (first designated beneficiary) was a 
“dependent relative”, you were not authorized to make payment on 
the voucher presented. 

The act of December 17, 1919, supra, provides that when an enlisted 
man on the active list of the Regular Army dies from wounds or 
disease, not the result of his own misconduct, there shall be paid to the 
widow, and if there be no widow, then to the child or children, and if 
there be no widow or child, then to “any other dependent relative” 
previously designated by him, an amount equal to six months’ pay at 
the rate the soldier was receiving at the time of his death. The provi- 
sions of said act were extended to the other forces of the Army by the 
act of December 10, 1941, 55 Stat. 796, retroactive to August 27, 1940. 

Where it is conclusively established that the first designated bene- 
ficiary is not entitled to the six months’ death gratuity payment 
provided by the statute, either by said beneficiary’s own admission or 
otherwise, such fact does not necessarily defeat the right of the second 
beneficiary to receive the payment. The decision of August 27, 1942, 
in this case, considered the question of the right of the first designated 
beneficiary, aunt of the deceased soldier, to take the gratuity paynient 
on the basis of the facts presented with the voucher submitted, and 
since the facts submitted did not clearly establish that she was de- 
pendent on him for support, or otherwise had an insurable interest in 
him, it was concluded that payment on the voucher submitted was 
not authorized. However, as it does not appear that the first desig- 
nated beneficiary has relinquished her right to claim the gratuity pay- 
ment, her claim would be open to further consideration upon submis- 
sion of additional facts tending to show that she was a dependent 
relative of the deceased soldier within the meaning of the statute. 
Accordingly, on the basis of the present record, payment on the voucher 
now submitted in favor of the second beneficiary is not authorized. 
However, the first named beneficiary who is a relative, may, if she so 
desires, submit additional evidence tending to show that she is depend- 
ent—even though she was not in fact’ dependent on the deceased 
soldier—and upon receipt of such evidence further consideration will 
be given to the question of her right in the matter; or, if she is not 
dependent on anyone and there be submitted a statement by her to the 
effect that she relinquishes any claim she may have had to the gratuity 
payment, further consideration then will be given to the question of 
the right of the second beneficiary to such payment. 

The voucher and accompanying papers are retained in this office. 
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(B-31744) 


COMPENSATION—ADDITIONAL OR OVERTIME—NATIVE EMPLOYEES 
IN THE FOREIGN SERVICE 


Native employees in the Foreign Service, Department of State—including class 3 
junior clerks, and Foreign Service Auxiliary and miscellaneous employees— 
who are recruited locally outside the continental limits of the United States, 
and whose salary rates are administratively fixed by giving appropriate 
consideration to local wage levels and without regard to the salary rates fixed 
by law or administrative action for American citizens serving abroad, are 
excluded from the benefits of the overtime and additional compensation act 
of December 22, 1942, by the provision thereof which excludes from its benefits 
“employees outside the continental limits of the United States, including 
Alaska, who are paid in accordance with local prevailing native wage rates 
for the area in which employed.” 

Although the hours of work per week for native employees of the Foreign Service, 
Department of State, who are recruited locally outside the continental limits 
of the United States, and paid on the basis of native wage levels, have been 
increased because of the increase in hours for other Foreign Service em- 
ployees, that fact is not sufficient to bring these employees within the purview 
of the provisions of the overtime and additional compensation act of Decem- 
ber 22, 1942, providing formulas for increasing compensation of Federal 
employees generally, but such fact would be for consideration administra- 
tively only in determining whether the increased hours of work exceed the 
hours worked locally by the same class of employees either with or without 
additional compensation. 







Comptroller General Warren to the Secretary of State, January 20, 1943: 


I have your letter of January 13, 1943, ref. FA, as follows: 


Pursuant to the provisions of the Joint Resolution of Congress approved 
December 22, 1942, Public Law 821, and the regulations issued thereunder (Execu- 
tive Order 9289, December 26, 1942), orders have been issued by the Secretary 
of State extending the work week of all officers and employees in the Foreign 
Service of the United States from 39 to 48 hours effective beginning December 
26, 1942. This extension of official working hours is in accord with the Presi- 
dent’s memorandum of December 22, 1942, requesting the establishment of a 
minimum 48-hour week for both the departmental and field service. 

Section one of Public Law 821 provides for the payment of overtime compensa- 
tion “to all civilians employed in or under the United States Govern- 
ment * * *, Provided * * *, That such extension shall not apply 
to * * * (d) employees outside the continental limits of the United States, 
including Alaska, who are paid in accordance with local prevailing native wage 
rates for the area in which employed: * * 

In view of the foregoing, your decision is aisnasais concerning the payment 
of overtime compensation to the following groups of civilian employees: 

1. Junior Foreign Service clerks of Class 3 

2. Miscellaneous employees in the Foreign Service. 

8. Foreign Service Auxiliary employees. 

The salaries of Foreign Service clerks are not fixed by provisions of foreign 
law or by foreign wage boards or similar authority, but are determined as 
follows: 

(a) For salaries from $2500 to $4000 per annum (junior clerks of classes 1 
and 2 and senior clerks) by classification under Section 1 of the Act of Feb- 
ruary 28, 1981 (22 U. S. C. 23a); and 

(b) For salaries from $120 to $2250 per annum (junior clerks of Class 3) by 
administrative action of the Secretary of State. 

Nature of duties, seniority and efficiency, have been the controlling factors in 
fixing the salary rates of all clerks, whether in the senior or junior grade. In 
administrative practice, appropriate consideration has also been given to local 
wage levels as a factor in determining rates of pay of certain of the junior 
clerks in Class 8, particularly those clerks in the lower clerical salary brackets 
of Class 3 who are customarily recruited locally at the Foreign Service posts, as 
distinguished from the clerks in the intermediate salary brackets (commencing 


ny at about $1680 per annum) who are customarily recruited in the United 
tates. 
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However, all of the existing salary rates for Foreign Service clerks, whether 
recruited in America or abroad, whether American or alien, and whether in the 
lower or upper salary brackets, are premised upon a 39-hour work week, and based 
principally upon nature of duties, seniority and efficiency. Therefore, in as 
much as salaries of junior Foreign Service clerks of Class 3 are established in 
accordance with rates determined by the Secretary of State, the Department 
proposes, subject to your concurrence, to authorize overtime pay for all junior 
Foreign Service clerks under the provisions of Public Law 821, just as in the 
case of senior clerks. 

Substantially the same situation as described above with respect to Foreign 
Service clerks exists in connection with the miscellaneous employees in the 
Foreign Service with the exception that all of the salary rates of miscellaneous 
employees are fixed administratively by the Secretary of State, and none directly 
by law. The miscellaneous employees include couriers, supervisors of construc- 
tion, radio operators, translators, telephone operators, guards, messengers, et al., 
and the salary rates range from $12 to $4600 per annum. 

The employees in the higher salary brackets are mostly Americans, some 
recruited in the United States, and those in the lower salary brackets are mostly 
aliens recruited abroad. As in the case of Foreign Service clerks the Salary 
rates of the individual employees were fixed when a 39-hour work week was the 
prescribed minimum for the Foreign Service: Consequently, it is proposed to 
extend the benefit of pay at the rate of time and one-half for overtime under 
the provisions of Public Law 821 to those employees with regularly established 
working hours, and the 10% proviso of the same Act to those whose working 
hours are irregular, intermittent or part time. 

The Auxiliary Foreign Service was established during the 1942 fiseal year 
and funds were provided initially through the allocation of funds from the 
President’s Emergency Fund and subsequently under the title of “Foreign Serv- 
ice, auxiliary (emergency)” in the annual Department of State Appropriation 
Act. The Auxiliary personnel consists of American officers and of American and 
alien clerks and miscellaneous employees, with salaries ranging from $36 to 
$8,700 per annum, fixed administratively by the Secretary of State. Working 
hours and other conditions are the same as for regular Foreign Service personnel. 
It appears, therefore, that your decision concerning the proposed action of the 
Department in applying the overtime compensation provisions of Public Law 821 
to Foreign Service clerks and miscellaneous employees in the regular Foreign 
Service will apply equally to the employees in the Auxiliary Foreign Service. 

In view of the fact that all officers in the field have been instructed to with- 
hold payment for overtime service pending receipt of your decision, an early 
reply will be appreciated. 


With regard to employees grouped under heading, “1. Junior For- 


eign Service clerks of Class 3”, section 23a, Title 22, U. S. Code, 
provides: ' 


Junior clerks. Class 1, $2,750; class 2, $2,500; class 3, all clerks whose com- 
pensation as fixed by the Secretary of State is less than $2,500 per annum. (Feb. 
23, 1931, ch. 276, § 1, 46 Stat. 1207.) 


It is understood the authority for the employment of, and payment 
of compensation to those employees embraced under heading, “2. Mis- 
cellaneous employees in the Foreign Service”, is found in the Annual 
Appropriation Act under the caption, “Miscellaneous Salaries and 
Allowances, Foreign Service”, as follows (quoting from the act of 
July 2, 1942, 56 Stat. 472, Public Law 644) : 


* * * For salaries or compensation of kavasses, guards, dragomans, porters, 
interpreters, prison keepers, translators, archive collators, Chinese writers, mes- 
sengers, couriers, telephone operators, supervisors of construction, and custodial 
and operating force for maintenance and operation of Government-owned and 
leased diplomatic and consular properties in foreign countries, including salaries 
while under instruction in the United States and during transit to and from 
their homes in the United States upon the beginning and after termination of 
service in foreign countries; compensation of agents and employees of dispatch, 
agencies at New York, San Francisco, Seattle, and New Orleans; * * * 
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The appropriation item from which employees grouped under head- 
ing, “3. Foreign Service Auxiliary employees”, are paid reads (quoting 
from the act of July 2, 1942, Public Law 644) : 


‘Foreign Service, auxiliary (emergency): For all necessary expenses to enable 
the Department of State during the fiscal year 1943 to continue to perform 
functions or activities in connection with the Auxiliary Foreign Service for the . 
performance of which, during the fiscal years 1941 and 1942, the Department 
of State received allocations of funds from the appropriations “Emergency fund 
for the President” contained in the Military Appropriation Act, 1941, and the 
Independent Offices Appropriation Act, 1942, including the objects for which 
and subject to the conditions under which such allocations were provided or 
expended during the fiscal years 1941 and 1942, $750,000. 


The President’s allocation letter, No. 90, dated June 28, 1941, as 
amended by his letter of September 16, 1941, made the allotment of 
funds for the fiscal year 1942 available “for all salaries and expenses 
necessary in connection with the assignment of additional noncareer 
officers and employees at posts throughout the world as well as in Latin 
America, for special services in connection with emergencies affecting 
the national security and defense.” 

Under all of the statutes above quoted, the Secretary of State has 
authority to fix salary rates of native employees recruited locally 
in a foreign country without regard to the salary rates fixed by 
law or by administrative action for American citizens serving abroad. 
It is understood from your letter that appropriate consideration is 
given to local wage levels as a factor in determining rates of pay of 
native employees recruited locally whose salary rates are subject to 
fixing solely within the discretion of the Secretary of State as to all 
three of the classes of employees mentioned in your letter regardless 
of the appropriation from which the salaries are paid. 

The Congress, by excluding from the benefits of the joint resolu- 
tion approved December 22, 1942, 56 Stat. 1068, Public Law 821, 
“employees outside the continental limits of the United States, in- 
cluding Alaska, who are paid in accordance with local prevailing 
native wage rates for the area in which employed” (quoting from 
exception (d) appearing in the second proviso of section 1 of the 
statute), manifested an intention to limit the scope of the law grant- 
ing increases in compensation to employees whose salaries or wages 
are fixed on the basis of the American standard of living. This office 
has held consistently that employees in any branch of the Federal 
service who are natives and who are recruited locally outside the con- 
tinental limits of the United States and are paid compensation in 
accordance with the local prevailing native wage rates for the locality 
where employed, are not entitled to the benefits of salary laws con- 
trolling payments to American citizens. See the decision of January 
28, 1931, 10 Comp. Gen. 322, 323, wherein it was stated : 


* * * While section 2 of the Brookhart Salary Act, above quoted, is 
broad enough to embrace all employees carried under Group 4-B, including 
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drafting groups, in the schedule of wages for civil employees under the Naval 
Establishments, and makes no distinction between different classes of employees 
who come within said Group 4—B, nevertheless, I am constrained to view the 
matter, as you have done, that the Congress could not have intended to include 
employees beyond the continental limits of the United States theretofore paid 
under native and alien schedules which are not at all comparable with the 
schedules established by the classification act for positions In the District of 
Columbia. The entire basis of the classification of civilian employees, and the 
establishment of the salary rates prescribed by the classification act, as 
originally enacted and as amended, have been on the American standard of living 
and not on the standards maintained among natives living in the insular or island 
possessions of the United States. * * 

See, also, 18 Comp. Gen. 370 (relative to the 40-hour week statute) ; 
18 id. 206, 209 (relative to the holiday statute) ; 20 id. 552 (relative 
to employment of natives in clerical and stenographic positions in 
the Selective Service System in Puerto Rico) ; and 21 id. 947 (relating 
to the fixing of a differential under the provisions of Executive Order 
No. 8955, dated December 1, 1941, issued pursuant to the provisions 
of section 3 (a) and 8 (c), Title II, of the act of November 26, 1940, 54 
Stat. 1212, 1213). There appears no sound basis in law for con- 
cluding that the Congress intended to include native employees in the 
Foreign Service within the benefits of the act of December 22, 1942, 
providing formulas for increasing compensation of Federal employees, 
and to exclude native employees in other branches of the Federal 
service. It would be unreasonable to pay overtime compensation or 
additional compensation on a 10 percent basis to native employees 
in the Foreign Service and to deny the same benefits to native em- 
ployees in other branches of the Federal service who may perform 
substantially the same class of work in the same localities outside the 
continental limits of the United States. 

Referring to the fourth paragraph of your letter, exception (d) of 
section 1 of the joint resolution approved December 22, 1942, here 
involved, is not conditioned upon wage board procedure in fixing wage 
rates from time to time as is required to bring employees within 
exception (a) appearing in the same proviso to the statute, nor is 
exception (d) conditioned upon the fact that native rates are required 
or authorized to be fixed by foreign laws. 

Referring to the fifth paragraph of your letter, doubtless the 
factors, “nature of duties, seniority and efficiency”, are used in adjust- 
ing the wage rates of native employees recruited and serving abroad 
in all branches of the Federal service under native wage schedules; 
but the use of those factors in adjusting wages of native employees 
would not be sufficient to bring: them within the purview of the joint 
resolution approved December 22, 1942, if the wages are fixed and 
adjusted administratively, taking into consideration local wage levels 
existing in localities outside the continential limits of the United 
States which are not based upon the American standard of living. 
Neither would the fact that you have increased the hours of work 
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per week for native employees paid on the basis of native wage levels 
because of the increase in the hours for other employees in the For- 
eign Service bring the native employees within the purview of the law 
providing formulas for increasing compensation of Federal em- 
ployees generally, but that fact would be for consideration adminis- 
tratively only in determining whether the increased hours of work 
exceed the hours worked locally by the same class of employees either 
with or without additional compensation. 

Accordingly, I am unable to give my approval to the proposal 
stated in your letter of applying the formulas for increasing com- 
pensation as prescribed in the joint resolution approved December 22, 
1942, to any of the three classes of employees mentioned in the third 
paragraph of your letter, who are natives, and recruited and serving 
outside the continental limits of the United States and whose wages 
are based on local wage levels. 


(B-81747) 


COMPENSATION—ADDITIONAL—ACT OF DECEMBER 22, 1942—LIBRARY 
OF CONGRESS “SUNDAY OPENING” EMPLOYEES 


Persons engaged under the “Sunday Opening” item in the Legislative Branch 
Appropriation Act, 1943, for Sunday and holiday work at the Library of 
Congress are “employees in or under the legislative * * * branch(es),” 
as well as “civilian employees in or under the United States Government,” 
and, as such, come within the 10 percent additional compensation provi- 
sions of the act of December 22, 1942, even though their basic salary rates 
are subject to adjustment by the Librarian of Congress. 


Comptroller General Warren to the Librarian of Congress, January 20, 1943: 


Ihave your letter of January 12, 1943, as follows: 


Reference is made to Public Law 821, 77th Congress, providing that additional 
compensation, amounting to 10% of earned basic compensation not in excess of 
$2900 per annum and not causing an aggregate compensation in excess of $5000 
per annum, shall be paid to employees in or under the legislative and judicial 
branches. 

The annual appropriation for the Library of Congress includes an item for 
‘Sunday Opening” as follows: “To enable the Library of Congress to be kept open 
for reference use on Sundays and on holidays within the discretion of the 
Librarian, including the extra services of employees and the services of addi- 
tional employees under the Librarian, at rates to be fixed by the Librarian.” 
Persons employed under this appropriation are paid at per diem rates for the 
Sundays and Holidays served, such per diem rates being fixed by the Librarian. 
The question arises whether the persons so employed are “employees” within the 
meaning of Public Law 821 as used in the phrase “employees in or under the 
legislative and judicial branches.” It may be noted in this connection that prior 
to the enactment of Public Law 821, the Librarian had authority to fix the rates 
of pay of these employees and that this authority is not affected by the Act; 
consequently he still has authority both to increase and to lower these rates. It 
is to be observed, however, that if they should be mandatorily increased, a 
deficiency will probably be thereby incurred. 


The “Legislative Branch Appropriation Act, 1943” approved June 
8, 1942, Public Law 600, 56 Stat. 345, contains, under the general 
heading, “LIBRARY OF CONGRESS”, an item, as follows: 
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Sunday Opening 


Salaries: To enable the Library of Congress to be kept open for reference use 
on Suncays and on holidays within the discretion of the Librarian, including 
the extra services of employees and the services of additional employees under 
the Librarian, at rates to be fixed by the Librarian, $26,018. 

Unquestionably, the personnel employed by the Librarian of Con- 
gress under authority of that appropriation item—involving the use 
of appropriated funds—are “civilian employees in or under the 
United States Government” and, also, are “employees in or under 
the legislative * * * branch(es)”, within the meaning of those 
quoted words appearing in the joint resolution of December 22, 1942, 
Public Law 821, 56 Stat. 1068. See 12 Comp. Gen. 245; question and 
answer 7, decision of January 8, 1943, B-31488, 22 Comp. Gen. 627, 
to the Postmaster General. Compare question and answer 5, decision 
of July 14, 1932, 12 Comp. Gen. 30, 34; 12 id. 220; and decision of 
January 13, 1943, B-31619, 22 Comp. Gen. 649, to you. 

While it is true as you state that you retain authority to adjust the 
basic salary rates of employees engaged under the appropriation item 
“Sunday Opening”, nevertheless, the employees are entitled to addi- 
tional compensation in‘the amount of 10 percent of their basic com- 
pensation under the provisions of the law here involved. As to the 
incurring of a deficiency by reason of paying the additional com- 
pensation directed by said law, see decision of December 22, 1942, 


B-31220, 22 Comp. Gen. 570, to the Clerk of the House of Repre- 
sentatives. 


(B-31789) 


OVERTIME COMPENSATION UNDER THE ACT OF DECEMBER 22, 1942— 
EFFECT OF LEAVE WITHOUT PAY 


In accordance with Executive Order No. 9289 providing for computation on an 
annual basis of the overtime compensation of per annum employees payable 
under the act of December 22, 1942, for employment in excess of 40 hours 
per week, the gross per annum salary, including basic and overtime com- 
pensation, should be prorated for each day a full time employee is in a pay 
status during a pay period, and, therefore, an employee who is in a leave- 
without-pay status for one 8-hour workday during his regularly established 
48-hour workweek is entitled to 49 of the gross per annum compensation 
for each day in a pay status during the pay period, and there should be 
withheld only 460 of such gross compensation for the day in a nonpay 
status. 


Comptroller General Warren to the Secretary of Labor, January 21, 1943: 
Ihave your letter of January 15, 1943, as follows: 


Your assistance is requested in the determination of the proper basis, under 
Senate Joint Resolution 170, 77th Congress, and Executive Order 9289, for 
deductions from pay for absence on approved leave without pay. 

A minimum work schedule of a 6-day, 48-hour week has been established for 
the Department. One of the employees of this department, a Junior Card 
Punch Operator, CAF-2, $1440 per annum, whose status for leave purposes is 
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temporary, Was absent on approved leave without pay on January 6, 1943. 
Two different methods of computing the salary payment, based on essen- 
tially different concepts of the basic principles of the overtime pay legislation, 
have been proposed. 

(1) Deduct %e60 of the annual gross salary for each day of absence on leave 
without pay. Under this method, for working 5 days, 40 hours, the employee 
would be paid at the rate of $4.86666 per day (‘460 of $1440 + Yeo of $312) 
for 6 days. His pay would be only $4.87 less than that of an employee who 
worked 6 days, or 48 hours. Although he had not worked in excess of 40 hours 
during that work-week, the employee would nevertheless receive $5.20 of over- 
time pay. 

If the resolution is to be regarded primarily as a pay-increase measure in 
which the overtime rates serve merely as a device for computing increased 
annual compensation, then it would seem that the fact that overtime com- 
pensation is paid when no overtime is worked, is immaterial. 

(2) Pay overtime only when the actual number of hours worked during the 
work-week exceeds 40. Under this method, the employee would be paid at the 
rate of $4.00 per day (4460 of $1440) for 6 days. Not having worked in excess 
of 40 hours during that work-week, the employee would not qualify for overtime 
pay for that week. His pay would be $10.07 less than that of an employee who 
worked 6 days, or 48 hours. 

This method appears to carry out the intent of the resolution, if the resolu- 
tion, in extending an act “authorizing overtime rates of compensation .. .”, 
is to be regarded as primarily intended to recognize and compensate for extra 
service rendered by government employees in wartime. 

Illustrations of other possible results from application of these proposed 
methods of computation to various circumstances of hours and absences are 
attached. They develop very clearly the significance involved in the choice of 
methods and the importance both to the Government and to the individual 
employee of establishing basic principles which will carry out the intent of the 
Congress in passing the overtime legislation. Your consideration of these prob- 
Jems and decision thereon will be appreciated. 


Sections 3 and 4 of Executive Order No. 9289, dated December 26, 
1942, provide as follows: 


Section 3. Overtime compensation of per-annum employees for employment 
during an officially established regular workweek in excess of 40 hours may be 


calculated on an annual basis and paid in equal amounts on the regular monthly 
or semi-monthly pay days. 


Section 4. In the case of an employee to whom the annual- and sick-leave 
laws approved March 14, 1936, 49 Stat. 1161, 1162, as amended are applicable, 
approved absence, except on leave without pay, during any part of the officially 
established regular workweek shall be charged as annual or sick leave as the 
case may be, and any absence on approved annual or sick leave shall not be con- 
strued to reduce the amount of overtime compensation to which the employee is 
entitled for employment during the officially established regular workweek. 

Section 3 of the Executive order evidently contemplates calculation 
of the overtime compensation upon an annual basis computed in ac- 
cordance with the overtime formula authorized by Public Law 821, 
approved December 22, 1942,-56 Stat. 1068, for all purposes, including 
the prorating of the gross per annum salary, including basic and over- 
time compensation, for each day a full time employee is in a pay status 
during a pay period. Section 4 of the Executive order, authorizing 
the inclusion of annual and sick leave of absence with pay as a part 
ofan officially established workweek is not inconsistent with section 3 
of said order and does not impel a conclusion that, when a full time 
employee is on leave of absence without pay during a week, the prorat- 
ing rule authorized in section 3 may not be applied in calculating on 
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an annual basis the amount of gross compensation due the employee 
for that portion of each week in a pay status. 

While an overtime formula is stated in the earlier statutes certain 
provisions of which have been extended by Public Law 821, approved 
December 22, 1942, the proper concept of the law based upon all of its 
provisions, including both the overtime formula for increased hours 
of duty as well as the authority for payment of additional compensa- 
tion on a 10 percent basis for employees who are not required to work 
additional time, and its legislative history, is that an increase in com- 
pensation is authorized for employees coming within the purview of 
the law because of the war emergency and the increased cost of living. 
General Regulations No. 54, Supplement 14, of this office, dated Decem- 
ber 29, 1942, 22 Comp. Gen. —, and the accompanying salary tables, 
were issued on the basis of the above-stated concept. 

Accordingly, in the case mentioned in your letter the employee is 
entitled to 1/360 of the gross compensation including basic and over- 
time compensation for each day in a pay status during the pay roll 
period and there should be withheld only 1/360 of the gross compensa- 
tion, including basic and overtime for January 6, 1943, on which day 
the employee was in a non-pay status (leave without pay). Thus, the 
method of computation designated by you as (1) is correct. 


(B-31791) 


STATUS OF EMPLOYEES OF THE OFFICE OF THE REGISTER OF WILLS 
FOR THE DISTRICT OF COLUMBIA UNDER THE OVERTIME AND ADDI- 
TIONAL COMPENSATION ACT OF DECEMBER 22, 1942 


While positions of employees of the Office of Register of Wills for the District of 
Columbia are classified under the Classification Act on the basis of the inclu- 
sion of employees of the “municipal Government of the District of Columbia” 
thereunder, such employees are regarded as “under the judicial branch(es)” 
of the Government within the meaning of the overtime and additional com- 
pensation act of December 22, 1942, and, as such, are entitled under the latter 
act to additional compensation on a 10 percent basis rather than to increase 
in compensation on an “overtime” basis as authorized for employees of the 
District of Columbia municipal government who occupy positions subject to 
the Classification Act. 


Comptroller General Warren to the Register of Wills and Clerk of the Probate 
Court, District Court of the United States for the District of Columbia, 
January 21, 1943: 


I have your letter of January 5, 1943, as follows: 


I am in receipt of General Regulations No. 54, Supplement No. 14, issued in 
accordance with Senate Joint Resolution 170, approved December 22, 1942, ex- 
tending until April 30, 1943, together with additional salary tables issued De- 
cember 29, 1942, which salary tables cover “overtime increase of compensation.” 

Since my duties as Clerk of the Probate Court and custodian of the records 
of said court (D. C. Code 1940, sec. 19-409) constitute the essential activity of 
this office, I assume that you will agree with my own judgment that this office 
will come under the provisions of said Joint Resolution covering “employees 
in or under the legislative and judicial branches” which the Act provides “shall 
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be paid additional compensation, in lieu of the overtime compensation authorized 
herein, amounting to 10 per centum of so much of their earned basic compensa- 
tion as is not in excess of a rate of $2,900 per annum”, etc. 

I assume further that a supplement to Government Salary Tables covering 
the legislative and judicial branches has been prepared, or will be prepared in 
due course and that copies of such supplement tables will be supplied this office 
when they are available. 


Also, I am in receipt of letter dated January 14, 1948, from the Chief 
Justice, District Court of the United States for the District of Colum- 
bia, in pertinent part, as follows: 


While the President appoints the Register of Wills for the District of Co- 
lumbia, the primary duties of that official, and of his office force, come within 
my purview, under the statutes which make him ex officio Clerk of the Probate 
Court, and require him to act in every respect under its control and direction in 
reference to matters — within the jurisdiction of that court (D. C. Code 
1940, Title 19, Sec. 403, 409 

Thus I am immediately interested in the answer Mr. Victor 8S. Mersch, present 
incumbent, obtains from you to his letter of January 5, 1943. 

Mr. Mersch and I are agreed in our opinion that his office force is within the 
“employees in or under the legislative and judicial branches” who are to receive 
a ten per cent raise under the Act approved December 22, 1942. As the Register 
of Wills, himself and through his office force, takes proof of wills, takes probate 
of claims, examines receipts and audits accounts, and besides performs the du- 
ties generally required of a Clerk of the Court, it is clear to me that he is not 
to be bracketed with the Recorder of Deeds, even though I appreciate that both 
of them are appointed by the President, and both of them derive their revenues 
through District of Columbia appropriations. 


Section 1 of the joint resolution approved December 22, 1942, 56 
Stat. 1068, Public Law 821, reads, in part, as follows: 


* * * Provided, That the authorization contained herein to pay overtime 
compensation to certain groups of employees is hereby extended, effective De- 
cember 1, 1942 * * * to those employees of the District of Columbia munic- 
ipal government who occupy positions subject to the Classification Act of 1923, 
as amended * * employees in or under the legislative and judicial 
branches, shall be paid additional compensation, in lieu of the overtime compen- 
sation authorized herein, amounting to 10 per centum of so much of their earned 
basic compensation as is not in excess of a rate of $2,900 per annum, and each 
such employee shall be paid only such additional compensation or portion thereof 
as will not cause his aggregate compensation to exceed a rate of $5,000 per 


annum. 

The question here for consideration is whether the employees in the 
Office of Register of Wills for the District of Columbia, are employees 
of the municipal government of the District of Columbia, who occupy 
positions subject to the Classification Act of 1923, as amended, within 
the meaning of the statutory provision authorizing an increase in 
compensation on an “overtime” basis, or are employees in or under 
the judicial branch of the Government within the meaning of the 
statutory provision authorizing additional compensation on a 10 
percent basis. 

It is understood the positions of the employees involved have been 
regarded as subject to the Classification Act of 1923 and that the 
salary rates of the employees have been fixed and adjusted under that 
statute, as amended. The authority for that action is understood to 
be the provision in section 2 of the original Classification Act of 1923, 
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approved March 4, 1928, 42 Stat. 1488, defining the term “depart- 
ment” to include “the municipal Government of the District of Co- 
lumbia.” 


However, there are for consideration, also, the following provisions 
of the District of Columbia Code, 1940: 


§ 19-402 [29:2]. Bond. 

The register of wills shall, before he acts as such, give a bond to the United 
States, with two or more sureties, to be approved of by the chief justice of the 
District Court of the United States for the District, in the sum of five thousand 
dollars, faithfully to discharge the duties of his office and seasonably to record 
the decrees and orders of the justice of the District Court holding the special 
term for probate court business for the District, and all wills proved before him 
or the court, and all other matters directed to be recorded in the court or in the 
office of the register, which bond shall be entered in full upon the minutes of 
the court, and the original filed with the records thereof. 

§ 19-403 [29:3]. Powers. 

The said register of wills may receive inventories and accounts of sales, exam- 
ine youchers, and state accounts of executors, administrators, collectors, and 
guardians, subject to final passage or rejection of same by the court, may take 
probate of claims against the estates of deceased persons that are proper to be 
brought before him, and pass any claims not exceeding three hundred dollars; 
may take the probate of wills and accept the bonds of executors, administrators, 
collectors, and guardians, subject to approval by the court. It shall be his duty 
to make full and fair entries of the proceedings of said court, and also to make 
a fair record in a strong bound book or books of all wills proved before him or 
said court, and of all other matters by law directed to be recorded in said court, 
and to lodge every original paper filed with him in such place of safety as the 
court may appoint. He shall make out and issue every summons, process, and 
order of the court, and in every respect act under its control and direction in 
reference to matters coming within the jurisdiction of said court. He shall be, 
and hereby is, authorized to appoint two.deputies, who may do and perform 
any and all the acts necessary in the administration of his office and the certifi- 
cation of the records of said court which he himself is authorized to do; also to 
appoint and fix the number and the compensation of the employees of said probate 
court and office of register of wills: Provided, That the employees of said office 
shall not be in excess of the number actually necessary for the proper conduct 
of the office of said register of wills. 

§ 19-405 [29:5]. Expenses to be included in annual estimates, 

The annual estimates of appropriations for the government of the District of 
Columbia shall include estimates of appropriations for the operation and main- 
tenance of the office of register of wills. 

§ 19-409 [29:9]. To act as clerk of probate court. 

The register of wills of the District of Columbia shall be, and hereby is, author- 
ized, empowered, and directed to act as clerk of the said probate term, to keep 
and certify its records and generally, with respect to said term, to exercise all 
the powers and perform all the duties which might otherwise be properly 
exercised or performed by the clerk of the District Court of the United States 
for the District of Columbia. 


In decision of August 19, 1925, 5 Comp. Gen. 130, 131, wherein was 
considered the history of the Office of the Register of Wills, it was 
stated : 


Summing up the various acts, the register of wills is appointed by the President 
of the United States; his official duties are performed largely under the control 
of the Supreme Court of the District of Columbia, which court must certify all 
expenditures made by him, and such expenditures are subject to audit by this 
office; his duties are not directly connected with those of the executive depart- 
ments or establishments, but are confined solely to matters arising in connection 
with the District laws and local government. The fact that the expenditures 
must be certified by the Supreme Court of the District would indicate an intent 
that such expenditures are to be made on the same or a similar basis as expendi- 
tures of that court. * * * 
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The quotéd statutes and the decision just referred to show that the 
Register of Wills serves in a dual capacity, that is, (1) as the recorder 
of wills and (2) as the Clerk of the Probate Court, a branch of the 
District Court of the United States for the District of Columbia. 
However, as suggested in the letter, supra, from the Chief Justice, 
District Court of the United States for the District of Columbia, both 
functions are performed exclusively in connection with the business of 
the court. That the District Court of the United States for the Dis- 
trict of Columbia is a part of the judicial branch of the Government, 
there would appear to be no room for doubt. See the act of June 25, 
1936, 49 Stat. 1921, changing the name of the court as originally estab- 
lished by the act of March 3, 1863, 12 Stat. 762, to the name it now bears, 
and section 308 of the Judicial Code, as amended by the act of August 
7, 1939, 53 Stat. 1223, including said court within the jurisdiction of the 
Administrative Office of the United States Courts. See, also James v. 
United States, 202 U. S. 401; and O'Donoghue and Hitz v. United 
States, 289 U.S. 516. While the Office of the Register of Wills is not a 
part of the court proper, by legislation, its functions are required to 
be, and are, performed solely as an adjunct of the court. Hence, it is 
believed that the employees of said office may be regarded as “in or 
under” the judicial branch of the Government within the meaning of 
the joint resolution of December 22, 1942. While the funds for the 
Office of the Register of Wills are provided for in the annual appro- , 
priation acts for the District of Columbia, that fact does not, per se, 
constitute the office a part of the municipal government of the District 
of Columbia for the purpose of applying the law here under consid- 
eration. See 10 Comp. Gen. 356, 357. Neither does the fact that the 
positions of the employees of the Office of the Register of Wills are 
classified under the Classification Act of 1923, as amended, constitute 
the office a part of the municipal government of the District of Colum- 
bia for the purpose of the present situation. The positions of certain 
employees in the legislative branch of the Government—Library of 
Congress and Architect of the Capitol—are subject to the Classification 
Act. Nevertheless, they come within the purview of those provisions 
of the joint resolution of December 22, 1942, authorizing payment of 
additional compensation on a 10 percent basis. See decisions of Jan- 
uary 2, 1943, B-31316, 22 Comp. Gen. 589, and January 13, 1943, 
B-31619, 22 Comp. Gen. 649. 

In view of what is stated above, it is concluded that the employees 
of the Office of Register of Wills for the District of Columbia are 
properly for regarding as “under” the judicial branch of the Govern- 
ment within the meaning of the joint resolution of December 22, 1942, 
and as such, are entitled to additional compensation on a 10 percent 
basis under the provisions of that statute. 
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Referring to the concluding paragraph of your letter, you are 
advised that this office does not contemplate the issuance of special 
salary tables for additional compensation on a 10 percent basis. 
However, the rules for applying the salary limitations or ceiling rates 
of $2,900 and $5,000 per annum to employees who are paid additional 
compensation on a 10 percent basis were stated in the decision of 
January 2, 1948, B-31316, 22 Comp. Gen. 589, to the Architect of the 
Capitol, a copy of which is enclosed. 


(B-81810) 


FUNDS—ADVANCES TO LEND-LEASE MISSIONS IN FOREIGN 
COUNTRIES 


Under the circumstances involved, this office is not required to object to the 
proposed procedure of the Lend-Lease Administration under which funds 
for disbursement in foreign countries for purposes of the Administration 
are initially to be obtained through advances by the Treasury Department 
to members of Lend-Lease missions who are to be appointed and bonded as 
certifying officers and agent-cashiers of the Chief Disbursing Officer, Treasury 
Department, and under which procedure the funds so advanced are to be 
replenished from time to time upon submission by the members to State 
Department disbursing officers of properly certified reimbursement vouchers 
accompanied by proper receipts or explanations of the expenditures. 


Comptroller General Warren to the Lend-Lease Administrator, January 21, 1943: 


I have your letter of January 16, 1943, as follows: 


Members of Lend-Lease missions in foreign countries are frequently obliged to 
make official trips to points distant from their foreign posts. On such trips they 
often find it necessary to purchase goods and obtain services on the spot, without 
any delay, in order to be able to discharge their official duties. In many 
instances—for example, in Russia, Iran, and China—the needed goods and services 
can be obtained only for cash, as the supplier is not willing to extend credit to 
a stranger claiming to represent a foreign government with offices in a distant 
city. : 

Under present arrangements cash is in general not available in these situations. 
The serious difficulties which have resulted have been recently brought to our 
attention by many of our missions, with requests for prompt remedial action on 
our part. 

To that end we have had discussions with the Treasury Department and the 
State Department, and a procedure which entirely meets our needs has been 
agreed on, subject only to one detail on which the State Department has asked 
us to obtain your views. 

The proposal is as follows: Members of Lend-Lease missions will be appointed 
agent cashiers of the Chief Disbursing Officer of the Treasury Department and 
will be bonded accordingly. As agent cashiers they will be furnished by the 
Treasury Department with a cash advance in an amount agreed upon as sufficient 
for the particular mission. They will use this cash advance for necessary pur- 
chases. They will obtain receipts from the supplier when feasible; when that 
is not feasible, they will prepare suitable explanations of the disbursements. 
They will prepare vouchers covering all disbursements, certify the vouchers as 
bonded certifying officers and submit the vouchers to some conveniently available 
disbursing officer of the State Department for reimbursement. The cash fund 
initially advanced to the members of the Lend-Lease mission will thus be replen- 
ished and will constitute in effect a revolving fund, for which a quarterly account- 
ing, in a form agreed on, will be rendered to the Treasury Department while the 
particular agent cashier is abroad and for which a final accounting will be 
rendered when the agent cashier returns to this country. The funds used by the 
State Department disbursing officers to take up the vouchers from the members 
of the Lend-Lease missions will be furnished by the Office of Lend-Lease Admin- 
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istration to the State Department, either by allotment in advance or by subse- 
quent reimbursement. 

In most cases, and perhaps in all cases, each member of a Lend-Lease mission 
will be both an agent cashier and a certifying officer and will be bonded in each 
capacity and will himself be the certifying officer who certifies the vouchers by 
which he obtains reimbursement from the State Department disbursing officer. 
This combination of functions is unavoidable in the case of one-man missions. It 
is also necessary for practical reasons in the case of the other missions, as mission 
members must be in a position to take extended trips on short notice. 

The element of this procedure for which the State Department desires your 
approval is the following: The date on which any particular voucher is taken up 
into the accounts of the State Department disbursing officer will normally be later 
than the date of payment to the supplier as shown in the voucher, since the goods 
or services in question will normally have been procured by the mission officer 
at a point some distance from the station of the State Department disbursing 
officer. The State Department has some apprehension that the resulting dis- 
crepancy between the date of payment to the supplier and the date on which the 
voucher is taken up on the State Department’s accounts will lead to disallowance 
or questioning by the General Accounting Office, and it wishes to know whether 
you approve of this element of the proposal before it gives its final consent. We 
agreed that we would present this question to you with a request for a reply on 
which the State Department can rely. 

In our judgment the discrepancy to which the State Department calls attention 
need not be regarded as an objection to the proposed arrangement. It appears 
rather that that discrepancy is commonly found in situations where—as here—the 
vouchers in question are reimbursement vouchers, and that the date on which a 
reimbursement voucher is taken up into a disbursing officer’s account should agree 
not with the date of the original purchase (for which reimbursement is being 
made) but with the date of payment of the reimbursement voucher itself. Conse- 
quently, the fact that the date of the original purchase was earlier does not 
appear to be a ground for objection or questioning by your office. 

I should appreciate your advising me whether you have any objection to the 
proposed procedure in connection with the aspect referred to by the State Depart- 
ment or in any other connection, and as our missions are in urgent need of cash 
funds for the conduct of their official business, a reply at your earliest convenience 
will be particularly appreciated. 

Mr. Franklin Pollak of this office will be glad to confer with your office if there 
are any questions on which a personal discussion would be helpful. 


In view of the administrative problem involved and the representa- 
tions made with respect thereto, this office is not required to object to 
the element concerning which the State Department desires assurances 
or to any other phase of the procedure set forth in your letter—it 
appearing that the proposed procedure contemplates a proper account- 
ing for the funds involved. 


(B-80609) 


MARINE CORPS OFFICERS—“SEA TRAVEL” REIMBURSEMENT BASIS 


A Marine Corps officer who performs travel under orders on a Government- 
owned vessel in the Philippine and Hawaiian Archipelagos, the home waters 
of the United States, or between the United States and Alaska, is barred 
from reimbursement on an actual expense basis by the specific provisions 
of the act of June 12, 1906, which also specifically provides that reimburse- 
ment for travel in these waters shall be on the same basis as “for land 
travel within the boundaries of the United States,” that is, on a mileage 
basis for travel under competent orders without troops, and no reimburse- 
ment for travel with troops. 


Assistant Comptroller General Elliott to the Secretary of the Navy, January 
23, 1943: 
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Reference is made to your letter of November 24, 1942 (file 
JAG: K: WJG: gb SO 1121 134), requesting decision on a matter pre- 
sented in a letter of November 19, 1942, from the Paymaster, Head- 
quarters U. S. Marine Corps, as follows: 


1. By notice of exception dated July 13, 1942, the Audit Division of the Gen- 
eral Accounting Office has suspended credit in the sum of $25.50 paid to Captain 
Edward L. Hutchinson, U. S. Marine Corps, on Voucher No. 2426 in the account 
of Lieutenant Colonel B. W. Atkinson, Assistant Paymaster, U. S. Marine Corps, 
for the month of March 1941. The notice of exception is quoted in part as follows: 

“Reimbursed cost of mess bill for travel aboard U. S. 8S. Spica, proceeding 
from Dutch Harbor, Alaska, to Seattle, Washington. Officer was traveling in 
charge of a detachment of 60 men by means of transportation apparently hired 
for that purpose. Actual expenses are not reimbursable to an officer traveling 
in an official capacity with a detachment of more than 10 enlisted men. A-18377 
May 26, 1927.” 

2. By orders of the Commanding Officer, Advance Detachment, Marine Defense 
Force, Fleet Marine Force, Dutch Harbor, Alaska, dated February 4, 1941, Cap- 
tain Edward L. Hutchinson, U. S. Marine Corps, in charge of a detachment 
consisting of two officers and 61 enlisted men of the Navy and Marine Corps, was 
directed to report to the Commanding Officer, U. 8. S. Spica, on February 9, 
1941, “for transportation to the Puget Sound Navy Yard, Bremerton, Wash.” 
Endorsements on these orders show that Captain Hutchinson reported to the 
Commanding Officer, U. 8. 8S. Spica, at 1245, February 9, 1941, “for transpor- 
tation to Seattle, Washington.” The U. 8S. S. Spica arrived at Seattle, Washing- 
ton, at 1855, February 25, 1941, where Captain Hutchinson, together with the 
detachment under his command, disembarked and proceeded to his permanent 
station, the Marine Corps Base, San Diego, California, where he reported on 
February 28, 1941. Reconsideration of the suspension of mess bill in the case 
of Captain Hutchinson and others was requested in letter of this office dated 
August 138, 1942, addressed to the General Accounting Office, Audit Division, and 
by notice of exception dated October 31, 1942, the notice of exception quoted in 
paragraph one hereof was adhered to, stating in part that “Under his orders, 
the officer performed travel with a detachment consisting of himself, 2 other 
officers and 61 enlisted men. An officer traveling with troops is not in a travel 
status and not entitled to reimbursement for any expenses of subsistence. B 3956, 
July 5, 1939.” 

8. The Act of June 12, 1906, 34 Stat. 240, at page 247, provides: 

“* * * That for all sea travel actual expenses only shall be paid to officers, 
* * * when traveling on duty under competent orders, with or without 
troops, os ¢ #” 2 F 

The foregoing provision appears never to have been repealed and appears as 
Section 748, Title 10, of the 1940 edition of the U. S. Code. This provision 
likewise appears in Article 35-4820 1. k. (1), Army Regulations. Consequently, 
officers of the Marine Corps have continued to be reimbursed for their mess 
bills over a period of many years when traveling on Government-owned vessels, 
whether such travel was with or without troops. These payments appear to 
have been predicated upon the assumption that by virtue of Section 1612, Revised 
Statutes, which provides that officers of the Marine Corps shall be entitled to 
receive the same pay and allowances as are or may be provided by or in pursu- 
ance of law for officers of like grades of the infantry of the Army, such payments 
were authorized by law. Payments of mess bills to officers of the Marine Corps 
traveling under similar circumstances have not heretofore been questioned in 
the audit of disbursing officers’ accounts by the General Accounting Office. 

4. In the Act making appropriation for the Navy Department and the naval 
service for the fiscal year ending June 30, 1926, approved February 11, 1925, 43. 
Stat. 861, under “Bureau of Navigation” at page 864, and under “Marine Corps” 
at page 879, appears the provision “That officers performing travel by Govern- 
ment-owned vessels for which no transportation fare is charged, shall only be 
entitled to reimbursement of actual and necessary expenses incurred.” 

5. The Act making appropriations for the military and nonmilitary activities 
of the War Department for the fiscal year ending June 30, 1926, approved Febru- 
ary 12, 1925, 48 Stat. 892, contains a provision under “Mileage of the Army” 
at page 897, that “* * * officers and other members of the military establish- 
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ment named in this paragraph performing travel on Government-owned vessels 
for which no transportation fare is charged shall be entitled only to reimburse- 
ment of actual and necessary expenses incurred.” It is interesting to note that 
in the hearings before the Senate Committee on the War Department Appropria- 
tion Bill for the fiscal year 1926, General Walker stated that “The effect of 
that is, as you see, to prevent the department paying either a per diem allow- 
ance or mileage for traveling on a Government-owned transport. It places all 
such travel on an actual-expense basis.” Here the spokesman for the War Depart- 
ment, in explanation of this language, stated clearly that it places ALL such 
travel on an actual expenses basis ; adhering to the Act of June 12, 1906, providing 
for reimbursement for all sea travel whether such travel was with or without 
troops. Note that the Act of February 11, 1925, 48 Stat. 861, contained a com- 
panion provision of law both for the Navy and the Marine Corps. This provision 
was reinserted in the Act of April 15, 1926, 44 Stat. 259, and now appears in the 
latest edition of the U. S. Code under Title 10, Section 748a. 

6. Paragraph 7 of Section 12 of the Act of June 16, 1942, Public Law 607, 77th 
Congress, provides that: 

“Personnel of any of the services mentioned in the title of this Act perform- 
ing travel on Government-owned vessels for which no transportation fare is 
charged shall be entitled only to reimbursement of actual and necessary expenses 
inctirred.” 

There appears to be no requirement in the foregoing provision of law that 
an officer must travel without troops in order to be entitled to reimbursement 
for mess bill. The only bar to the payment of such travel expense would appear 
to be that the officer be assigned to duty on board a Government-owned vessel 
as distinguished from being ordered aboard a vessel for “transportation” to a 
predetermined destination. Even in the former circumstances it has been held 
that “whether an officer is in a duty or travel status depends upon the facts.” 
3 Comp. Gen. 92. 

7. The fundamental requirement surrounding payments made by disbursing 
officers of the Government is that such payments conform to law and regulations, 
administrative practice continued over a long period of time, and published 
interpretations of opinions of the Comptroller General of the United States in 
cases where there is doubt as to the proper procedure under the law. The pay- 
ment of mess bills to officers of the Marine Corps traveling on Government- 
owned vessels has been the practice over a considerable period of years and the 
only requirement has been that the officer be ordered aboard a Government- 
owned vessel for “transportation” to a port named in his orders as distinguished 
from being ordered to “duty” on board such vessels. See in this connection 
decision A-41595, dated April 9, 1932, and decisions cited therein. Payments 
have not heretofore been suspended, nor does this office know of any decision 
of the Comptroller General denying the payment of mess bill under such circum- 
stances. By decision dated October 7, 1926, A—15908, the payment of mess bill 
to General Neville and his aides was disallowed by reason of the fact that these 
officers were required to report aboard a vessel of the Navy for duty on the 
staff of the commander-in-chief as observers. All other officers of the Marine 
Corps participating in the 1925 maneuvers and being transported by Government- 
owned vessels with their organizations from San Diego to the Hawaiian Area 
were allowed and paid their mess bills for travel from the West Coast of the 
United States to the Hawaiian Area and return. These mess bills were paid 
by the same disbursing officer in whose account the payment of mess bills in 
the case of General Neville was disallowed. It is assumed, therefore, that pay- 
ment of mess bills to officers traveling with troops was known to the Comptroller 
General at the time of his decision of October 7, 1926, A-15908, yet no question 
was raised as to the validity of those payments. Neither has it been the practice 
of the Audit Division of the General Accounting Office heretofore to disturb 
like payments. : 

8. The suspension of mess bill in the case of Captain Hutchinson and others 
is based upon a decision of the Assistant Comptroller General dated July 5, 1939, 
B-8956, wherein it was held that an officer on duty with the Ecole Superioure 
de Guerre, Paris, France, was not entitled to a per diem allowance of $6 while 
performing duty which entailed travel with French troops in connection with 
the performance of such duty. It should be noted that the decision upon which 
the suspension is based was in connection with the payment of per diem allow- 
ance in lieu of actual expenses outside the Continental Limits of the United 
States in accordance with the last sentence of paragraph one of Section 12 of 
the Act of June 10, 1922, as reenacted by paragraph one, Section 12, of the Act 
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of June 16, 1942, Public Law 607, 77th Congress, which provides that actual ex- 
penses only shall be paid for travel under orders outside the limits of the United 
States in North America. The decision appears in no way germane to the pay- 
ment of mess bills for travel on Government-owned vessels. 

9. In view of the facts set forth herein, it is recommended that the Comptroller 
General be requested to review the action of the Audit Division with a view to 
passing to credit payment of mess bill in the case of Captain Edward L. Hutchin- 
son, U. S. Marine Corps, as noted in the notice of exception set forth in para- 
graph one hereof, and other like cases which have been suspended in the accounts 
of disbursing officers of the Marine Corps where mess bills have been paid to 
officers ordered to report on board a Government-owned vessel for “transporta- 
tion,” whether with or without troops, unless and until the Comptroller General 
has decided that such officers are not entitled to reimbursement of mess bill. 

The items for which credit is requested consist of $25.50 for the 
mess bill of Captain Edward L. Hutchinson, U. S. Marine Corps, 
incurred while proceeding aboard the U. 8. S. Spica, from Dutch 
Harbor, Alaska, to Seattle, Washington, in command of a detach- 
ment of two officers and 61 enlisted men of the Navy and Marine 
Corps, together with other mess bills in similar cases for which credit 
has been withheld in the accounts of disbursing officers of the Marine 
Corps in the case of officers ordered to report on board Government- 
owned vessels for transportation, whether with or without troops. 

The act of June 12, 1906, 34 Stat. 246, a part of which was quoted 
in the Paymaster’s letter, supra, and which is relied upon as authority 
for payment of actual expenses—mess bills—to all officers traveling 
on Government-owned vessels, whether with or without troops, is 
more fully quoted, as follows: 

For mileage to officers * * * when traveling under competent orders with- 
out troops * * * And provided further, That for all sea travel actual 
expenses only shall be paid to officers * * * when traveling on duty under 
competent orders, with or without troops * * * but for the purpose of deter- 
mining allowances for all travel under orders, or for officers and enlisted men 
on discharge, travel in the Philippine Archipelago, the Hawaiian Archipelago, 
the home waters of the United-States, and between the United States and Alaska 
shall not be regarded as sea travel and shall be paid for at the rates established 
by law fer land travel within the boundaries of the United States. 

Also, reference is made in the Paymaster’s letter to the act of Feb- 
ruary 11, 1925, 43 Stat. 861, 879, authorizing reimbursement of actual 
and necessary expenses to officers performing travel on Government- 
owned vessels. The purpose of this statute was to change the rule 
in the Moore case, 58 C. Cls. 475, allowing mileage computed via 
the official route for travel performed by Government-owned vessels 
through the Panama Canal, where the termini of the journey were 
in the United States. It was not the intent to authorize actual expenses 
in the case of all officers moving on Government-owned vessels. 

Under the act of June 12, 1906, officers were entitled to be paid 
mileage for travel to and from Alaska. The act of June 10, 1922, 
42 Stat. 631, modified the act of May 11, 1908, 35 Stat. 114, amending 
the 1906 act; and the 1922 act was amended by the act of June 1, 1926, 
44 Stat. 680, to read “Actual expenses only shall be paid for travel 
under orders in Alaska and outside the limits of the United States 
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in North America.” The effect of this amendment was held not to 
disturb the provision for the payment of mileage between a port in 
Alaska and a port in the United States. 6 Comp. Gen. 675. The 
1906 act specifically provides that travel in the Philippine Archi- 
pelago, the Hawaiian Archipelago, the home waters of the United 
States, and between the United States and Alaska shall not be re- 
garded as sea travel. Reimbursement for such travel is for payment 
on the same basis as travel within the boundaries of the United States, 
that-is, mileage for travel under competent orders without troops, 
and no reimbursement for travel with troops. B-—12784, October 22, 
1940. 

Captain Edward L. Hutchinson, U. S. Marine Corps, was paid 
$25.50 on voucher 2426 of the March, 1941, accounts of Major B. W. 
Atkinson, APM, for reimbursement of mess bill for travel under 
orders on board the U. S. S. Spica from Dutch Harbor, Alaska, to 
Seattle, Washington, February 9 to 26, 1941, in command of a de- 
tachment consisting of two officers and 61 enlisted men. As he was 
traveling with troops between Alaska and the United States, which 
was not sea travel, he is not entitled to the amount paid. The disal- 
lowance of credit for such payment is sustained. 

Second Lieutenant Harvey B. Atkins, U. S. Marine Corps, was 
paid $25.50 on voucher 2427 of the March, 1941, accounts of the same 
disbursing officer, for travel in the detachment under the command of 
Captain Hutchinson and under the same conditions. The disallow- 
ance of credit for this payment is sustained. 

First Lieutenant Robert E. Eklund, U. S. Marine Corps Reserve, 
was paid $3 on voucher 506 of the March, 1941, accounts of Lieutenant 
Colonel A. C. Cottrell, APM, for reimbursement of mess bill for 
travel aboard the U. S. S. William P. Biddle, en route from Mare 
Island, California, to San Diego, California, with a detachment of 
129 enlisted men. As he was traveling with troops in the home 
waters of the United States, the termini of the journey being within 
the United States, he was not performing sea travel. The disallow- 
ance of credit for this payment is sustained. 

Second Lieutenant James F. Geary, U. S. Marine Corps Reserve, 
was paid $3 for traveling in the same detachment as Lieutenant Ek- 
lund, on voucher 508 of the same account, under the same conditions. 
The disallowance of credit for this payment is sustained. 

First Lieutenant R. H. Rudd, U. S. Marine Corps, was paid $16 on 
voucher 103 of the April, 1941, accounts of W.. J. Sherry, C. P. C., 
S. D. A., as fees while on board the 8. S. Mariposa, from December 
11 to 21, 1940, en route from Wilmington, California, to Tutuila, 
Samoa, with a detachment of approximately 20 enlisted men. As the 
travel was sea travel on a commercial vessel, credit for the amount will 
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be allowed in the next settlement of the disbursing officer’s accounts, 
if otherwise correct. 

First Lieutenant B. D. Godbold, U. S. Marine Corps, was paid $4.50 
on voucher 1069 of the June, 1941, accounts of Major W. W. David- 
son, APM, for reimbursement of mess bill, while on board the U. S. S. 
Kaula, April 14 to 17, 1941, en route from Navy Yard, Pearl Harbor, 
T. H., to Palmyra Island, in charge of a detachment consisting of 
another officer and approximately 50 enlisted men. As this travel was 
with troops in the Hawaiian Archipelago it was not sea travel for 
which reimbursement is authorized. The disallowance of credit for 
this payment is sustained. 


(B-30706) 


CONTRACTS—COST-PLUS-A-FIXED-FEE—BONUS FOR COST SAVINGS 


In view of the express terms of the act of March 1, 1941, authorizing the pro- 
viding, by construction, or otherwise, of emergency temporary defense 
housing shelters without regard to the advertising requirements of sec- 
tion 3709, Revised Statutes, there is no legal objection to the District of 
Columbia Alley Dwelling Authority entering into cost-plus-a-fixed-fee con- 
tracts for the construction of such temporary housing shelters. 

A “cost savings bonus clause” in a cost-plus-a-fixed-fee contract, which entitles 
the contractor—in addition to its fixed. fee—to share in any cost savings in 
the construction of emergency temporary defense housing shelters, is not 
supported by a valid consideration where, in addition to the fact that the 
estimated costs were made exceptionally liberal due to inability to approx- 
imate closely expected actual costs and consequently do not represent a 
reasonably accurate measure of the expected costs of proper and efficient 
operation such as raises a presumption that any savings below the estimated 
cost must have been due to special effort on the part of the contractor, 
there is, also, no express requirement that the contractor make any special 
effort, incur any expense, or do anything extra to earn the bonus, and, 
therefore, payments under the said bonus clause are not authorized. 5 Comp. 
Gen. 1059, discussed and distinguished. 


Comptroller General Warren to the Executive Officer, The Alley Dwelling Au- 
thority for the District of Columbia, January 25, 1943: 

There have been brought to my attention contracts Nos. ADts-7, 
dated May 2, 1942, and ADts~-24, dated May 19, 1942, entered into 
between The Alley Dwelling Authority for the District of Columbia 
and the United Fabricators, Inc., and Irons and Reynolds, Inc., re- 
spectively, for the construction of 178 and 75 demountable dwelling 
units on a cost-plus-a-fixed-fee basis. 

It appears that the contracts were made under authority contained 
in the President’s letter of allocation No. TS-19, issued February 3, 
1942, pursuant to the act of March 1, 1941, 55 Stat. 14 (Public Law 9), 
“#s amended by the act of December 17, 1941, 55 Stat. 810, 818. The 
said act of March 1, 1941, provides, in pertinent part, as follows: 


Defense housing: To enable the President of the United States, through such 
agencies of the Government as he may designate, without regard to section 3709, 
Revised Statutes, to provide temporary shelter, either by the construction of 
buildings or otherwise, including appurtenances and including the acquisition of 
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land or interests therein, in localities where by reason of national defense 
activities a shortage of housing exists, as determined by thé President, and where 
it is not practicable under the Act of October 14, 1940 (Public, Numbered 849, 
Seventy-sixth Congress), or other Acts of Congress or through private enterprise 
to meet the immediate need for ey housing, fiscal year 1941, $5,000,000, 
to be available until June 30,1942 * * 


The amendment of December 17, 1941, makes an additional appropri- 
ation of $300,000,000 to be expended for the same purposes and under 
the same terms and conditions. 

Article 2 of contract No. ADts-7, provides as follows: 


ARTICLE 2. Estimated Cost.—It is especially provided, however, that the esti- 
mated cost of fabrication, and construction or erection, of the houses on the site 
(exclusive of Contractor's fee) will be Four Hundred Seventy-six Thousand, Two 
Hundred Forty-seven Dollars and sixty-six cents ($476,247.66), or an average cost 
of Three Thousand, Four Hundred Fifty-one Dollars and seven cents ($3,451.07) 
per dwelling unit. In the event such cost exceeds this sum, the excess amount 
shall be charged against the Contractor’s fee to the extent of, but not exceeding, 
Two Hundred and Thirty-five Dollars ($235.00) per dwelling unit. If the fabri- 
cation and erection or construction costs, exclusive of items 1, 2, 3, 4 and 6 in 
Article 1 hereof run in excess of the above stated estimated costs, plus Contractor's 
fee, then such excess costs shall be paid by the Government. If the cost of fabri- 
cation and erection or construction, exclusive of items 1, 2, 3, 4 and 6 in Article 1 
hereof, are less than the sum of Four Hundred Seventy-six Thousand, Two 
hundred forty-seven dollars and sixty-six cents ($476,247.66), or an average of 
Three thousand, four hundred and fifty-one dollars and seven cents ($3,451.07) 
per dwelling unit, then in that event the contractor shall be paid as compensation 
in addition to that specified in Article 4 hereof the sum of twenty-five cents ($0.25) 
on every dollar saved. 


Article 2 of contract No. ADts-24 contains substantially the same 
cost-reimbursement provisions, but does not include any provision for 
payment of a bonus for savings below the estimated cost. Both con- 
tracts provide for payment of a fixed fee of $235 per unit as compensa- 
tion to the contractors. 

It further appears that, in connection with the preliminary examina- 
tion of the contracts, the Audit Division of this office, by letter of 
September 29, 1942, requested a reference to the authority for entering 
into contract No. ADts—24 on a cost-plus-a-fixed-fee basis, and by letter 
of October 5, 1942, requested like information with respect to contract 
No. ADts~7 and, also, asked an explanation of Article 2 thereof. 

Your reply of October 20, 1942, to said letter of September 29, 1942, 
is, in pertinent part, as follows: 


Public Law No. 9 specifically states that the purposes of the Act should be 
accomplished without regard to Section 3709, Revised Statutes, the statute requir- 
ing advertising for competitive bids for Government contracts. Public No. 9 also 
states “Where it is not practicable under the Act of October 14, 1940” (Public Law 
No. 849, 76th Congress, Lanham Act to develop * * *). The Lanham Act 
referred to therein states, “Provided, That the cost-plus-a-percentage-of-cost 
system of contracting shall not be used, but this proviso shall not be construed 
to prevent the use of the cost-plus-a-fixed-fee form of contract.” 

The Alley Dwelling Authority proceeded upon the premise that it was the 
intention of Congress, as contained in most of the Emergency Acts, to authorize 
Government cost-plus-fixed-fee contracts to expedite the various defense housing 
programs, and that the wording in the statute, Public 9, authorized negotiated 
and cost-plus-fixed-fee contracts. To hold otherwise would appear to defeat the 
purpose of the legislation. 

Your attention is directed to the term “temporary shelter” as used in Public 
Law No.9. This type of construction presents many new problems not experienced 
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in the usual type of permanent construction. It was necessary for this Authority 
to carefully study the various methods and types of temporary housing. Careful 
consideration was also given to the probable costs for constructing the various 
types of removable or demountable houses. The result was that very few con- 
tractors were found who were familiar with temporary demountable houses and 
who were in a position to satisfactorily and expeditiously construct the same. 
The element of costs was difficult to establish for this type.of construction even 
with those contractors who were familiar with it. Therefore this Authority 
negotiated a modified cost-plus-fixed-fee type of contract and estimated upset 
figure of costs was established and a fixed fee based upon that upset figure was 
incorporated in the contract documents. 


Also, there was received in this office on October 23, 1942, your un- 
dated letter replying to the letter of October 5, 1942, swpra, outlining 
your reasons for writing into contract No. ADts-7 the cost savings 
bonus provision of Article 2, referred to above. Said letter is, in per- 
tinent part, as follows: 


Reference is made to Public Law No. 9, 77th Congress, and the authority under 
which this Authority entered this type of contract. Your letter to us of September 
29 presented the same question with respect to a contract of this Authority with 
Irons and Reynolds, Inc. I refer you to our letter of this same date, addressed 
to you, in reply thereto, as an answer to your inquiry discussed herein. 

+ * ~ a - . e 

Contract ADts—7 was the initial contract for the temporary shelter program 
negotiated by The Alley Dwelling Authority. As mentioned before, the 
estimation of costs was exceedingly difficult at that time due to the type of 
construction. Therefere, that was the primary reason for incorporating the 
bonus savings clause in the contract. The.idea was that any savings over the 
estimated cost, which would result from actual experience in this type of con- 
struction, would accrue to the United States at the rate of 75¢ on each dollar 
saved. 

Our Legal Division approved this provision after careful consideration upon 
the authority found in the decision of the Comptroller General, A-14184, dated 
June 28, 1926, wherein it is stated: 

“The question involved in the submission is as to the legality of the bonus pro- 
vision of the contract. A bonus is generally understood to be a sum given or paid 
beyond what is legally required. It is not a gift or gratuity, but is paid for some 
services or consideration and is in addition to what would ordinarily be given. 
Kenicott v. Wayne County, 16 Wall. (U. 8.) 452. The adoption by the Govern- 
ment of the “cost saving bonus” plan in the contract here involved appears to 
have been for the express purpose of inducing the contractor to make a special 
effort to lower production costs, thereby reducing Government expenditures for 
helium under the contract. 

“It has been held that bonus provision in a contract for savings through special 
endeavor, as appears to be the case here, is not improper and does not invalidate 
the contract. 27 Comp. Dec. 898: Cohen, Endel & Co. v. United States, 60 Ct. Cls. 
512. See also decision of this office of August 19, 1921, Appeal 35614.” 

The decision of the Comptroller General, dated July 28, 1941, to which you 
direct us, refers to the fact that the War Department in negotiating contracts 
of this type under the Supplemental Defense Appropriations was limited by 
Congress to the payment of a fixed fee not to exceed 6 per cent of the estimated 
cost. This Authority was under no such express restriction so far as Public 
Law No. 9 is construed.- However, the fixed fee established in this contract 
amounts to approximately .068 percent. Mention is also made that such provision 
might be held unenforceable by a court as being against public policy. In light 
of the decision we above quoted, there seems to be some doubt as to a finding 
on this basis. 

Based upon all available calculations of the progress and condition of this 
projeet as of the present time, it is the opinion of this Authority that the con- 
tractor will enjoy no bonus savings under the said provision of his contract. 
However, if your office feels that a modification of this provision is necessary, 
we will renegotiate with the contractor at your request. 
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As indicated in your letter last-quoted above, there appears to be 
no legal or statutory obstacle to the entering into of cost-plus-fixed- 
fee contracts pursuant to the act of March 1, 1941, as amended, supra, 
in view of the express terms thereof removing the inhibitions of 
section 3709, Revised Statutes; although it is to be noted, in this 
connection, that the authority to make such contracts is not under- 
stood to be, as stated in your letter of October 20, 1942, in any way 
related to the reference to cost-plus-fixed-fee contracts in the act of 
October 14, 1940, 54-Stat. 1126—the Lanham Act—which was for an 
entirely different purpose. 

However, and notwithstanding the matters set forth in your letters, 
there appears no legal basis for inclusion of the cost savings bonus 
clause (Article 2) in contract No. ADts-7, and the decision of the 
former Comptroller General dated June 28, 1926, A-14184 (5 Comp. 
Gen. 1029), cited by you in support thereof, would not appear to be 
controlling. That decision, as well as the authorities cited therein, 
is readily distinguished from the case at hand. The conclusion 
reached there was based, primarily, upon a determination, from the 
facts appearing, that the bonus was to be paid in consideration of 
a “special effort” on the part of the contractor which the Government 
had no right to demand otherwise, and that by reason thereof the 
Government received an extra benefit. Obviously, then, it was con- 
templated, also, when the contract was made, that the costs upon 
which the bonus was to be computed represented a reasonably accurate 
measure of the expected costs of proper and efficient operation—that 
is, a standard was set for what the Government could exact under its 
contract without payment of a bonus, corresponding, perhaps, to the 
care which the contractor ordinarily would exercise in commercial 
operation for its own benefit—and that, economy being of paramount 
importance, the contractor should be rewarded by a bonus for extraor- 
dinary efforts to economize. In other words there was a presump- 
. tion that any savings below the estimated cost accruing to the Gov- 
ernment would result only from such special effort on the part of 
the contractor. Clearly, the consideration for the bonus in that case 
involved both a benefit to the Government and a detriment to the 
contractor. See, in this connection, Cohen, Endel & Co. v. The United 
States, 60 C. Cls. 513, 519, wherein, with reference to the validity of 
a bonus clause in a Government contract, the court said: 

We think the facts in this case clearly show that the United States derived a 
benefit from the execution of the contract, that the contract was justified by 
the circumstances attending its making, and that the plaintiffs did additional 


work, gave special care, and incurred expense which they were not obliged to 
do under the original contract of June 29,1917. * * * 


Since that decision was cited in 5 Comp. Gen. 1029, supra, similar 
considerations undoubtedly prompted the conclusion reached therein. 
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But, in the contract here involved, there is no such presumption as 
to where credit should rest for savings, or evidence of any correspond- 
ing benefit or detriment. From the explanation offered in your letter 
of October 20, 1942, to wit— 

* * * The element of costs was difficult to establish for this type of con- 
struction even with those contractors who were familiar with it. Therefore 
this Authority negotiated a modified cost-plus-fixed-fee type of contract and 


estimated upset figure of costs was established and a fixed fee based on that 
upset figure was incorporated in the contract documents. [Italics supplied.] 


it appears that, due to inability even to approximate closely expected 
actual costs, the costs estimated in such contracts were purposely 
made exceptionally liberal to provide for any and all contingencies. 
Therefore, it is apparent, also, that said costs were not intended to 
represent a standard of performance by the contractor such as was 
contemplated in the contract considered in 5 Comp. Gen. 1029, supra. 
Nor is the present contractor required to make any special or unusual 
effort or incur any expense, or to do anything extra at all, to earn 
the bonus; quite to the contrary, in fact, the way is left open to it to 
be more careless than usual and still earn a bonus. Thus, it is 
abundantly evident that any benefit the Government may receive 
need not be due to the efforts of the contractor, but may be purely 
incidental. The Government is to pay all the costs and the contractor 
may contribute nothing. Plainly, under such circumstances, there 
is no valid consideration for the Government to share its savings in 
costs with the contractor. 

Moreover, the bonus payments stipulated in the contract in ques- 
tion, being designed especially to conserve costs or materials or both, 
rather than time, well might be termed repugnant to the expressed 
intention of the Congress in enacting the law pursuant to which the 
contract was made. Such payment provisions seem to imply a sacri- 
fice of speed, within reasonable bounds, or at least the absence of a 
prime necessity therefor, whereas the sole purpose of the act of March 1, 
1941, supra, is understood to be the accomplishment of work of the ut- 
most urgency, where delay would be inimical to the national interest, so 
that the actual cost may be said to be rather secondary in importance. 
There is to be observed, too, in this respect, the authorization in said 
act to enter into contracts for temporary shelter without regard to 
section 3709, Revised Statutes—one of the fundamental safeguards of 
the Government in the interest of economy. 

In executing contracts of the character here involved it is, of course, 
a matter of administrative duty to protect the interest of the United 
States and to obtain a contract on terms most favorable to the Govern- 
ment. This duty would not appear to be fulfilled by the inclusion in 
Government contracts of a cost savings bonus provision such as that 
in Article 2 of contract No. ADts-7, supra. See Burke & James Ine. v. 
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United States, 63 C. Cls, 36 and J. J. Preis & Co. v> United States, 58 C. 
Cls. 81. 

Accordingly, while there has been noted your statement that from 
present indications no bonus will be earned by the contractor, the 
matter is brought to your attention for such action as may be deemed 
necessary to insure that no payments will be made under the bonus 
provision clause of the contract. 


(B-31670) 


PERSONAL SERVICES—PRIVATE CONTRACT V. GOVERNMENT 
PERSONNEL—JANITOR SERVICES 


Where, in connection with janitor services, the Government furnishes all supplies 
and equipment, such as brushes, cleaning supplies, ladders, etc., leaving 
nothing but the labor of the individual to be furnished, the services are for 
performance by Government employees, either full or part time, appointed 
in accordance with the civil service rules and regulations, but where it is 
administratively determined to be to the Government’s advantage to have all 
supplies and equipment, as well as the labor, furnished by contract, there 
is no objection to procuring the services on a nonpersonal service basis, pro- 
vided that, when applicable, there is compliance with the advertising, etc., 
requirements of section 3709, Revised Statutes. 


Comptroller General Warren to the Liaison Officer, Office for Emergency Man- 
agement, January 25, 1943: 


I have your letter of January 9, 1943, as follows: 


The constituent agencies of the Office for Emergency Management and the 
Office of Price Administration have acquired in various localities of the country 
rent-free quarters to house the local offices of their respective agencies. Generally, 
in these rent-free quarters and in a number of offices and warehouses obtained 
under lease, the Government is obliged to provide for its own janitor services. 
Because, in most cases, the type of janitor services utilized are services of a nature 
which are required only intermittently and because of the acute shortage of 
manpower, the Office for Emergency Management has found it extremely diffi- 
cult to recruit on a per diem when actually employed basis the type of personnel 
required to perform such services. Thus, it has developed to be not only more 
economical and advantageous to the Government to obtain such services from 
various building maintenance companies on a contractual basis rather than on a 
per annum appointment basis, but, it is, in fact the only means by which such 
intermittent services can reliably be obtained. 

The Act of August 5, 1882, 22 Stat. 255, 5 USC 46, provides in part: 

“No civil officer, clerk, draughtsman, copyist, messenger, assistant messenger, 
* * * or other employee shall be employed at the seat of government in any 
executive department or subordinate bureau or office thereof or be paid from 
any appropriation made for contingent expenses, or for any specific or general 
purpose, unless such employment is authorized and payment therefor provided 
in the law granting the appropriation * * *” [Italics supplied] 

This statute was enacted to prohibit the contracting for services of a personal 
nature at the seat of the Government. So far as this office has been able to 
ascertain this law has not been amended to extend the same prohibition to the 
field service of the various executive departments and independent establishments. 

In a decision rendered to the Veteran’s Bureau (6 C. G. 364) it was held: 

“The translating of foreign languages into English and vice versa is a personal 
service to be performed by regular employees of the Government to be appointed 
in accordance with the Civil Service Rules and Regulations and at rates of 
compensation fixed by the Classification Act and the contracting for such Services 
was in contravention of the Act of August 5, 1882, 22 Stat. 255.” 

In another decision rendered to the Veteran’s Bureau (6 C. G. 474) it was held: 
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“Janitor services for premises leased to the Government, when not required 
to be performed by the lessor under the provisions of the lease, is a personal 
service to be performed by regular employees of the Government engaged by 
direct employment in accordance with the Classification Act.” 

The first decision cited above was rendered in respect to services performed 
at the seat of the Government. The second decision which was rendered in 
respect to services performed in the field service was predicated on the premise 
that “the position of Janitor and like positions have been classified in the custodial 
grades under the Classification Act of 1923 which was extended to the field 
service of the Veteran’s Bureau by the Act of December 6, 1924, 43 Stat. 705.” 
This act appropriated among other funds for other Government agencies $1,225,- 
000 for the Veteran’s Bureau to accomplish the following purpose: “to enable 
the heads of the several departments and independent establishments to adjust 
the compensation of civilian employees in certain field services to correspond, 
so far as may be practicable, to the rates established by the Classification Act 
of 1923 for positions in the departmental service in the District of Columbia.” 
The Brookhart Salary Act of July 3, 1930, 46 Stat. 1005 containing substantially 
the same provision was enacted to accomplish the same purpose for all of the 
executive departments and independent establishments of the Federal Government. 

These two acts are salary adjustment legislation and were passed to effect 
an equitable salary adjustment in the field service of the Federal Government 
comparable with that established in Washington under the Classification Act of 
1923. There is nothing contained in the language of these statutes from which 
there could be deduced the intent to extend to the field service the prohibition 
contained in the Act of August 5, 1882, 5 U. S. C. 46, Supra. Moreover, the pro- 
hibition against contracting for personal services was not contained in the Classi- 
fication Act of 1923 and the extension of that act to the field service would not 
affect the Act of August 5, 1882. 

The Classification Act and Rules and Regulations promulgated by the Civil 
Service Commission pursuant thereto, contemplate that in the appointment of 
personnel the Federal Agencies affected thereby shall conform to the prescribed 
Rules and Regulations, but there is no prohibition contained in the Classification 
Act against contracting for personal services. This prohibition is contained in 
the Act of August 5, 1882, as previously stated. 

Recognition is given to this principle in 17 Comp. Gen. 56 in which an Acting 
Comptroller in a decision rendered to the Social Security Board held that com- 
mercial messenger service could be contracted for in the field. In this decision 
it was held: 

“The decision in 3 C. G. 486 was specifically directed to a situation in a field 
office which maintained no regular messengers. Where such a situation prevails 
in a field office, this office would not be required to object to the contracting with 
an outside agency for messenger service. The said situation is not for applica- 
tion, however, at the seat of the Government, where regular messenger forces are 
maintained.” [Italics supplied.] 

In this decision a distinction is made between contracting for personal services 
in the field service and at the seat of the Government. From the several deci- 
sions rendered on the subject it is evident that both janitor and messenger services 
are considered of a personal nature and that while the employment of these types 
of services on a contractual basis at the seat of the Government contravenes the 
Act of August 5, 1882, there is, in fact, no statutory prohibition against contracting 
for such services in the field offices. 

In light of the specific language in this Act limiting the prohibition to the seat 
of the Government and in view of the economy and advantage inuring to the Gov- 
ernment, we would appreciate your advising us whether your office will be required 
to object to the contracting for janitor services by the Office for Emergency Man- 
agement for and on behalf of the field offices of its constituent agencies and the 
Office of Price Administration. 


That portion of the act of August 5, 1882, 22 Stat. 255, quoted in your 
letter has no application to the field service, 21 Comp. Dec. 709; 5 
Comp. Gen. 272; 6 id. 180. The objection to contracting with a firm 
or a third party for personal services is not based upon that act, but 
upon the fact that such contracts delegate to the contractor the right 
to select persons to render services for the Government which would 
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be in contravention of section 169, Revised Statutes, as amended by the 
act of June 26, 1930, 46 Stat. 817, which requires that all appointments 
of officers and employees be made by the head of the department or 
agency, or, with respect to field services, by a subordinate officer to 
whom that duty has been delegated. Also, the services rendered by the 
contractor’s employees would not be subject to direct supervision such 
as is generally exercised over Federal employees, 6 Comp. Gen. 474; 13 
id. 351; 15 id. 951; 17 id. 300; 21 ad. 388. 

Accordingly, where janitor services are exclusively personal, that is 
to say, where the Government agency furnishes all supplies and equip- 
ment, leaving nothing but the labor of the individual to be furnished, 
the matter is one for performance by Government employees, either 
whole or part time, appointed in accordance with the civil service rules 
and regulations, 6 Comp. Gen. 474; A-18201, May 16, 1927; A-82710, 
January 6, 1937; A-83365, May 18, 1937. However, where it is admin- 
istratively determined to be to the advantage of the United States to 
have all supplies and equipment, such as brushes, cleaning supplies, lad- 
ders, e¢ cetera, as well as the labor, furnished by contract, this office 
would not be required to object to procuring janitor services in that 
manner— i, ¢., on a non-personal service basis—provided, of course, 
that, when applicable, the provisions of section 3709, Revised Statutes, 
are duly complied with. 6 Comp. Gen. 180; 19 id. 849; 21 id. 486; 
B-23640, February 16, 1942; B-30181, December 21, 1942. 

The question presented is answered accordingly. 


(B-31805) 


OVERTIME COMPENSATION UNDER THE ACT OF DECEMBER 22, 1942— 
COOPERATIVE EMPLOYEES 


Where the total salary rate of a cooperative Federal employee, who works under 
supervision of the Federal Government during the entire period of his service, 
is fixed by the Federal Government at a rate prescribed by the Classification 
Act, although part of his salary is paid by a State or other cooperating agency, 
the total salary rate so fixed, rather than merely the portion paid by the 
Federal Government, is to be regarded as “basic compensation” for the pur- 
pose of applying the “overtime” formula for increasing compensation and the 
salary limitations of $2,900 and $5,000 prescribed by the overtime and addi- 
tional compensation act of December 22, 1942. 


Comptroller General Warren to C. A. Wolfe, Department of Agriculture, 
January 25, 1943: 


Reference is made to your letter of January 15, 1943, as follows: 


As Authorized Certifying Officer of the Bureau of Agricultural Chemistry and 
Engineering, U. S. Department of Agriculture, your decision is requested as to 
which of the accompanying pay vouchers in favor of Henry J. Barre and John W. 
Weaver may be approved for payment. This request is made under authority of 
decision dated June 24, 1942 (B-26685). Dr. Barre has a Civil Service excepted 
appointment with this Bureau as Agent (Senior (Agricultural Engineer) P-5, F. C. 
(Federally Controlled), at $3450 per annum, and in addition is paid $1,150 by the 
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Iowa State College, making a gross salary of $4600 per annum. Retirement de- 
duction is made on gross salary. 

It will be noted that if overtime pay authorized by Public 821, 77th Congress, 
is computed on gross salary, that the amount is $33.34 and that if overtime pay 
is computed on that portion paid by the Bureau that the amount is $52.36, ceiling 
of $5,000 provided in the Act being for application. 

Mr. Weaver has a permanent Civil Service appointment as Agricultural Engi- 
neer at $3300 per annum, P-3, $2500 of which is paid by the Bureau and $800 by 
the State of Virginia. If overtime pay is computed on gross salary, the amount 
is $52.36, but if overtime pay is computed on salary paid by the Bureau, the 
amount is $45.14. 

There are other employees whose salaries are paid in part by the cooperator 
and for future guidance in similar cases, your decision is requested as to whether 
overtime pay should be computed on gross salary or that portion paid by the 
Bureau. 

It is understood from your letter and the accompanying pay roll 
vouchers which have been presented in alternate form, that the in- 
volved cooperative employees are Federal employees who work under 
the supervision of the Federal Government during the entire period 
of their service, and that a portion of their total salary rate is con- 
tributed by a State. 

The provisions of Joint Resolution No. 170, approved December 22, 
1942, 56 Stat. 1068, Public Law 821, are applicable “to all civilian em- 
ployees in or under the United States Government” with certain 
express exceptions, none of which exceptions include cooperative Fed- 
eral employees of the class here involved. 

The formulas provided by the statute for paying additional compen- 
sation operate upon the “earned basic compensation.” Likewise, re- 
tirement deductions are required by the Civil Service Retirement Act 
to be computed upon basic compensation. Also, compensation deduc- 
tions under the Economy Act of June 30, 1932, 47 Stat. 401, and as 
amended by subsequent laws, were required to be made from the basic 
compensation. In applying the retirement act to cooperative employ- 
ees of the class here under consideration, retirement deductions are 
required to be made from the total rate of compensation fixed by the 
Federal Government for the Federal position, including the portion 
of the salary paid by a State or other cooperating agency. 27 Comp. 
Dec. 59; 1 Comp. Gen. 371; 11 id. 187. Also, Economy Act deductions 
were required to be made from the total salaries or basic compensation 
of such cooperative employees. 12 Comp. Gen. 248, 258, 312. Com- 
pare 12 Comp. Gen. 220, 651. 

Accordingly, for the purpose of applying the formulas for increas- 
ing compensation and the salary limitations under the new law, the 
total salary rate of $4,600 per annum, apparently fixed under the Clas- 
sification Act, 42 Stat. 1488, properly is to be regarded as the earned 
basic compensation of Dr. Barre, and $3,300, apparently fixed under 
the Classification Act for the Federal position occupied by Mr. 
Weaver properly is to be regarded as his basic compensation. 

Assuming that, pursuant to an administrative order issued by or for 
the Secretary of Agriculture, the involved employees worked a total 
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of 48 hours per week during the period covered by the pay rolls that 
set of vouchers prepared in accordance with the above-stated rule may, 
if otherwise correct, be certified for payment. 

The vouchers are returned herewith. 


(B-31772) 


LEAVES OF ABSENCE—ANNUAL—ACCUMULATION RIGHTS UNDER ACT 
OF DECEMBER 17, 1942 


The purpose and intent of the act of December 17, 1942, amending the annual 
leave act of March 14, 1936, by increasing from 60 days to 90 days the amount 
of unused annual leave that an employee may accumulate “during the 
national emergency declared by the President of the United States on Sep- 
tember 8, 1939”, was to provide relief for employees who have not been 
afforded an opportunity to take their annual leave due to the national emer- 
gency, and, therefore, the said act may be regarded as retroactively effective 
to September 8, 1939. 

Under the act of December 17, 1942, amending the annual leave act of March 14, 
1936, by increasing from 60 days to 90 days the amount of unused annual 
leave that an employee may accumulate during the national emergency de- 
clared by the President on September 8, 1939, an employee may be recredited 
with accumulated annual leave in excess of 60 days which he otherwise 
would have lost on the first day of January 1940, 1941, 1942, and 1943, subject 
to the limitation in the said act of December 17 that when the unused leave 
accumulated equals or exceeds 60 days in the aggregate, not more than 15 
days of unused leave may be further accumulated in any one calender year. 
(Modified by 22 Comp. Gen. 932.) 


Comptroller General Warren to the Federal Security Administrator, January 
26, 1943: 


I have your letter of January 14, 1943, as follows: 


Your opinion is requested in connection with a question which has arisen as a 
result of the recent passage of Public Law 806. 

An employee entered military service on January 1, 1943, and applied for all 
accumulated and accrued leave to his credit at that time. As of December 31, 
1940, the employee had an accumulation of 61 days, 4 hours, 17 minutes. He lost 
1 day, 4 hours, 17 minutes, under section II of Executive Order 8384, and car- 
ried forward into 1941 an accumulation of 60 days. As of December 31, 1941, he 
had an accumulation of 68 days, 2 hours, 30 minutes, of which he lost 8 days, 
2 hours, and 30 minutes. 

Under Public Law 806, approved December 17, 1942, should we restore to the 
credit of this employee the annual leave he forfeited and thereby allow him to 
carry forward on December 31, 1940, a total accumulation of 61 days, 4 hours, 
17 minutes, and on December 31, 1941, a total accumulation of 69 days, 6 hours, 
and 47 minutes? In other words, are leave records to be adjusted retroactively 
to September 8, 1939 (date on which the President declared a national emergency 
to exist) or does Public Law 806 mean that leave accumulated as of December 31, 
1942 may exceed 60 days? 


The first sentence of section 1 of the Annual Leave Act of March 14, 
1936, 49 Stat. 1161, provides: 


That with the exception of teachers and librarians of the public schools of 
the District of Columbia and officers and employees of the Panama Canal and 
Panama Railroad on the Isthmus of Panama, and except as provided in section 4 
hereof, all civilian officers and employees of the United States wherever stationed 
and of the government of the District of Columbia, regardless of their tenure, in 
addition to any accrued leave, shall be entitled to twenty-six days’ annual leave 
with pay each calendar year, exclusive of Sundays and holidays: Provided, That 
the part unused in any year shall be accumulated for succeeding years until it 
totals not exceeding sixty days. * * * 
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The act of December 17, 1942, 56 Stat. 1052, Public Law 806, 
provides: 

That the first sentence in section 1 of the Act of March 14, 1936 (49 Stat. 1161), 
is hereby amended by adding the following proviso: Provided further, That 
during the national emergency declared by the President of the United States on 
September 8, 1939, the leave unused by the employees of the departments, inde- 
pendent establishments, and agencies, not in other form commuted or compen- 
sated, shall be accumulated for succeeding years until it totals not exceeding 
ninety days: And provided further, That when the unused leave accumulated 


equals or exceeds sixty days in the aggregate, not more than fifteen days of un- 
used leave may be further accumulated in any one calendar year.” 


It is a general rule of statutory construction that a statute is not to 
be given retroactive effect unless the intention of the Congress that it 
should be so construed is expressed in clear, plain, and unambiguous 
language. Sectiorr 642, volume 2, Lewis’ Sutherland Statutory Con- 
struction (second edition) ; 16 Comp. Gen. 1051, 1054, and decisions 
therein cited. The only language that possibly may be regarded as 
giving the amendatory act of December 17, 1942, a retroactive effect 
appears in the term, “during the national emergency declared by the 
President of the United States on September 8, 1939.” In construing 
words of similar purport the accounting officers of the Government 
have not based their conclusions solely upon the words themselves 
but have taken into consideration the purpose and intent of the entire 
statute in which the words appear and, also, the legislative history, and 
statutes in pari materia. In decision of January 23, 1918, 24 Comp. 
Dec. 418, the term, “existing war emergency,” appearing in the act of 
October 6, 1917, 40 Stat. 361, was given a retroactive effect to the be- 
ginning of the war. Also, in decision of July 14, 1919, 26 Comp. Dec. 
40, the term, “during the period of the present war,” appearing in the 
act of July 1, 1918, 40 Stat. 733, was given a retroactive effect to the 
beginning of the war. In decision‘of September 19, 1919, 26 Comp. 
Dec. 201, the term, “during the continuance of the present war,” 
appearing in the act of May 22, 1917, 40 Stat. 87, was held insufficient 
to give the said act a retroactive effect. Also, in decision of December 
19, 1942, B-24219, 22 Comp. Gen. 548, to the Secretary of the Navy, 
the term, “during the present war,” appearing in the second proviso of 
the fourth paragraph of section 10 of the “Pay Readjustment Act of 
1942,” approved June 16, 1942, 56 Stat. 363, Public Law 607, was held 
to be not synonymous with the term “from the commencement of the 
present war.” 

In the first decision cited, supra, (24 Comp. Dec. 421) wherein was 
considered a remedial statute—the statute here under considcration 
also being a remedial statute—it was stated : 

The “existing war emergency” refers to a condition not to arise thereafter but 
as already in existence, and dates from the beginning of the war. Though said 
roads had no legal right to any increased compersation for services theretofore 


rendered, Congress has the right to appropriate public money for the payment 
of claims against the Government when founded upon moral and equitable obli- 
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gations and In this case has provided for payment for services rendered during the 
existing war emergency and therefore relates to past as well as future services. 
(See United States v. Realty Company, 168 U. 8., 427.) 


See, also, the following excerpt from the second decision cited (26 
Comp. Dec. 41) : 

The word “during” means “throughout the course of” or “for the time of,” 
and in that sense is inclusive in scope, and when applied to a period of time 
includes the whole of the period. As used in this act, omitting any consideration 
of the date of the act, it refers to a period of time begining with the commence- 


ae , war on April 6, 1917, and extending to the close thereof. (24 Comp. 


The decision of September 19, 1919, 26 Comp. Dec. 201, was distin- 
guished from the earlier decisions by reason of the word “continu- 
ance” appearing in the phrase “during continuance of the present war” 
it being concluded that such phrase did not denote retroactivity. 

In the decision of December 19, 1942, supra, the statute under 
consideration was not given a retroactive effect because of other pro- 
visions in the statute and in other related statutes. 

There is peculiarly apposite here, too, the decision of March 14, 1942, 
B-23405, wherein was considered the meaning and effect of the term, 
“That during the national emergency declared by the President on 
May 27, 1941,” appearing in the act of January 2, 1942, 55 Stat. 880, 
Public Law 393—the question involved in that case being whether the 
statute was applicable to claims arising on and after May 27, 1941, or 


on and after January 2,1942. In that decision it was stated: 


As stated in your letter, it is the general rule that statutes are construed pro- 
spectively and not retrospectively, unless a retrospective construction is required 
by express language or by necessary implication. See 16 Comp. Gen. 1051 and 
cases there cited, including United States v. St. Louis Railway Co., 270 U. 8. 1, 
to which you refer. See, also, 20 Comp. Gen. 769, 771; 7 id. 266, and authorities 
there cited. Since there is no language in Public Law. 393, approved January 
2, 1942, expressly declaring or necessgrily implying its provisions or any parts 
thereof to be retroactively effective, the act must be regarded as effective on the 
date of its approval, unless an intention to make the act effective May 27, 1941, 
may be implied from the use of the words “during the national emergency 
declared by the President on May 27, 1941, to exist * * *.” 

The word “during” is defined as “in the time of”, or “as long as the action or 
existence of”, and has been held to include all of the time within a designated 
period. Jennings v. Commonwealth, 300 S. W. 353, 354; Bloch Queensware Co. v. 
Smith, Sarton € Co., 80S. W. 592, 593; Richardson v. City of Seattle, 166 Pac. 1131, 
1133; Riddell v. Harrell, 12 Pac. 67, 70. Also, the word “during” has been 
recognized judicially as denoting any portion of a designated period, James v. 
Gulf Production Co., 15 8. W. (2d) 1102, 1106; American Linseed Co. v. Eberson, 
104 S. W. 121, 124, and it is said that the word is ambiguous. Bird v. Beckwith, 
60 N. Y. Supp. 1041, 1042. Thus, the use of the phrase “during the emergency” 
leaves room for substantial doubt as to whether the act was intended to authorize 
the settlement of claims of the type described therein arising at any time during 
the whole period of the emergency, or of only such of those claims as may accrue 
at some period within the emergency but after the date of approval of the act. 
This Gabe an to the intended scope of the act must be resolved by the adoption 
of that construction which is best calculated to effectuate the expressed purpose 
ofthe act, * * * 

* * * + * = 

In view of the foregoing and having in mind that the act is purely remedial, 
in that it provides an additional procedural remedy for the adjustment of 
claims which may be established as substantively meritorious, it appears reason- 
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he able to conclude that the act of January 2, 1942, Public Law 393, ooesy may 
a. be construed as covering claims which accrued on or after May 27, 1 
6 The purpose and intent of the act of December 17, 1942, is vinalioated 
by what is said in letter dated August 10, 1942, from the President, 
United States Civil Service Commission, to the Chairman, Committee 
po . . . . . . 
a on the Civil Service, House of Representatives, printed in House of 
on Representatives Report No. 2631, 77th Congress, 2d Session, as 
a. follows: 
6. Naturally, under present conditions, administrative officials are frequently 
n- faced with the dilemma of either (a) authorizing extended absences on annual 
leave of employees whose continuous services are necessary to the war program, 
u- or (b) persuading such employees to permit a considerable portion of their 
,? accumulated leave (in excess of 60 days) to be forfeited. Congress has made 
the granting of annual leave mandatory (16 Comp. Gen. 74). Many depart- 
ments have established limits on the amount of annual leave that may be taken 
er at any one time; but where forefeitures are involved of leave rights granted 
by Congress, administrative officials cannot very well deny the exercise of those 
o- rights. The passage of S. 2341 will make this administrative problem somewhat 
easier to solve, because it will then arise less frequently. 
7. When an employee is dropped from the service on account of reduction in 
2, force, or resignation; he is granted his accrued annual leave before he is actu- 
1 ally separated from the pay roll. After the war, there will be large curtailments 

’ in Government establishments, Permitting leave to accumulate up to 90 days 
on will give the dismissed employees that much time with pay to make the adjust- 
30) ments necessary to return to private employment. 

, 8. S. 2341 will take the place of other laws which expired on June 30 last 
he and which authorized the Navy Department and War Department (field servy- 
or ice) to give employees double pay for working during periods of leave which 

they would otherwise have forfeited. It is the policy of the President to pre- 
serve annual leave for future use, when the employee defers his vacations indefi- 
nitely, rather than to pay him extra compensation (double time). 
oe 9. S. 2341 will not involve the expenditure of additional funds. Employees 
ved are now paid during their vacations at the same rate as when they actually 
nd work, regardless of when their vacations are taken. When they defer or forego 
i 1, their vacations, the same amount is expended, but the employees, of course, are 
es actually working. If they are not permitted to accumulate leave in excess of 
iry 60 days, they are entitled to take their vacations currently in lieu of forfeiting 
rts their leave rights, and they will be paid during such vacations now instead of 
the being paid for the same period of leave taken later on, as S. 2341 would provide. 
41, In other words, under 8S. 2341, the Government would simply defer until some 
cy future time the same expenditures during vacation leaves that it is obligated 
de to make at present. 
ted While there is nothing in that letter, or otherwise in the legislative 
31. history, specifically stating that a retroactive effect was intended to 
pen be given to the statute, the purpose is clearly expressed in the letter 
= to provide relief by reason of the fact that employees have not been 
ith. afforded an opportunity to take their annual leave because of the 
- national emergency, which condition certainly existed as much prior 
ing to December 17, 1942, during the national emergency, as it will exist 
oy after that date for the remaining period of said emergency. 
ion In view of the foregoing, and having regard for the fact that the 
- statute is remedial, I have to advise that the act of December 17, 
1942, may be regarded as retroactively effective to September 8, 1939. 
yo To hold otherwise would not provide the relief evidently intended 
on- to be granted by the statute. 


540712"—43——47 
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Under the interpretation thus made herein there is authorized the 
recrediting to an employee of accumulated annual leave in excess 
of 60 days which he otherwise would have lost on January 1, 1940, 
January 1, 1941, January 1, 1942, and January 1, 1943, subject to 
the limitation of 15 days unused leave in excess of 60 days for any 
one calendar or leave year. For instance, if an employee had ac- 
cumulated 75. or more days unused leave up to January 1, 1940 (not 
counting any leave which had been forfeited prior to September 8, 
1939) he can have recredited to him as of January 1, 1940, not to 
exceed 15 days of the unused portion of his annual leave for the 
calendar or leave year 1939, and so on for the succeeding calendar 
or leave years, subject to the maximum accumulated leave credit of 
90 days. 

The employee whose case is presented in your letter is entitled to 
have recredited to him—in determining the amount of his accumu- 
lated leave as of January 1, 1942—the 1 day, 4 hours, 17 minutes, 
which he otherwise would have lost January 1, 1941, and, also, the 
8 days, 2 hours, 30 minutes, which he otherwise would have lost 
January 1, 1942. But he could not, in any event, accumulate more 
than 15 days additional leave during the calendar year ending 
December 31, 1942. 


(B-1780) 


CLASSIFICATION CHANGES AND WITHIN-GRADE PROMOTIONS AS 
AFFECTED BY WAGE AND SALARY STABILIZATION ORDERS 


Neither Executive Order No. 9250, issued October 3, 1942, with respect to wage 
and salary stabilization pursuant to the inflation-prevention provisions of 
the act of October 2, 1942, nor the regulations of the Economic Stabilization 
Director, issued October 27, 1942, pursuant to said Executive order, re- 
quiring, insofar as here pertinent, the prior approval therein specified of 
certain increases in salaries or wages, affect in any manner salary increases 
resulting from changes in classification and within-grade promotions made 
pursuant to the Classification Act of 1923, as amended. 


Comptroller General Warren to the Commissioner, United States Section, Inter- 
national Boundary Commission, United States and Mexico, January 26, 1943: 


I have your letter of January 9, 1943, as follows: 


Title II, Section 5, of Executive Order 9250, dated October 3, 1942 (7 F. R. 
7671), provides: “No increases in salaries now in excess of $5,000 per year 
(except in instances in which an individual has been assigned to more difficult 
or responsible work), shall be granted until otherwise determined by the 
Director” (referring to the Economic Stabilization Director). 

The Regulations of October 27, 1942 (7 F. R. 8748) delegate certain authority 
over wages and salaries to the National War Labor Board and to the Com- 
missioner of Internal Revenue, and the prior approval of the National War 
Labor Board or the Commissioner of Internal Revenue is required in the case 
of certain increases in salaries or wages. However, Section 4001.6 of these 
Regulations provides, in part, that no prior approval of the Board or the 
Commissioner is required in the case of an increase “made in accordance with 
terms of a... salary rate schedule and ag a result of: (a) Individual 
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promotions or reclassifications, (b) Individual merit increases within estab- 
lished salary rate ranges, (c) Operation of an established plan of salary 
increases based on length of service. . 

In the case of certain employees of ‘this Commission it is desired to change 
their classification under Civil Service Rules and Regulations. An example 
is that of the position of Consulting Engineer, a full time position created by 
International Treaty. 

The engineer who has held the position since 1927 is classified as a Consulting 
Engineer, Grade P-6, with compensation at the rate of $6,000 per annum. Up 
until a short time ago there was employed by the Commission a Senior Engineer, 
Grade P-7, with a salary of $7,250 per annum, whose duties were, in general, 
the planning of construction projects; the conducting of investigations and 
studies in connection with treaty negotiations with Mexico; supervision over the 
acquisition of lands for projects under the jurisdiction of the International 
Boundary Commission, and related matters. The duties of the Consulting En- 
gineer were to supervise the construction, operation and maintenance of projects 
under the jurisdiction of the United States Section of the Commission ; to super- 
vise surveys in connection with the elimination of bancos under the provisions 
of the treaty of March 20, 1905, and in general, in cooperation with his Mexican 
colleague, to report upon the engineering phases of the engineering activities 
of the Commission as provided for by treaties or other diplomatic agreements. 

Due to the recent resignation of the Senior Engineer, the duties of the Senior 
Engineer have now been added to those heretofore performed by the Consulting 
Engineer. In view of the added responsibilities and labor thus imposed upon 
the Consulting Engineer, it is believed that he should be properly classified in 
Grade P-7, the grade which his duties more nearly fit, with compensation at 
the rate of $6,500 per annum, the initial rate for this grade. 

It is believed that this change in classification, and perhaps others which are 
in contemplation come within the purview of Section 5, Title II of the Executive 
Order above referred to, providing for the granting of increase “... in in- 
«tances in which an individual has been assigned to more difficult or responsible 
work”, and likewise come within the purview of Section 4001.6 of the Regulations 
of October 27, 1942, being increases “made in accordance with the terms of 
a... Salary rate schedule and as a result of: (a) Individual promotions 
or reclassifications . . .” and hence, do not need the prior approval of the Board 
or the Commissioner. 

Furthermore, some of the employees of this Commission are now eligible for 
within-grade promotions by virtue of Section 7 of the Classification Act of 1923, 
as amended by the act of August 1, 1941, Public Law 200, 77th Congress, First 
Session, and Executive Order No. 8882 of September 4, 1941, issued pursuant 
thereto. It is believed by this office that the within-grade promotions under the 
act and Executive Order referred to come within the purview of the language 
in Section 4001.6 as being increases “made in accordance with the terms of 
a... Salary rate schedule and as a result of: ... (b) Individual merit in- 
creases within established salary rate changes, (c) Operation of an established 
plan of salary increases based on length of service .. .” and hence, need no 
prior approval of the Board or the Commissioner. 

A further question arises, however, with respect to the within-grade salary 
advancements. One of the conditions of the within-grade salary advancement 
is “that no equivalent increase in compensation from any cause was received 
during such period...” Under the provisions of Senate Joint Resolution 
170, 77th Congress, employees of this Commission, at least until April 30, 1943 
(the effective period of the Resolution), will receive certain overtime compen- 
sation. We do not consider that is an “equivalent increase in compensation” with- 
in the meaning of the act because it is for overtime service rather than normal 
service, and the amount which may be earned in the future is a matter of specu- 
lation. However, since there may be a difference in interpretation with respect 
to these matters, we consider it advisable to submit to you for your decision 
the following specific questions: 

1. May changes in classification in accordance with Civil Service Rules and 
Regulations, as in the case of the illustration given above, be made without 
the prior approval of the War Labor Board or the Commissioner of Internal 
Revenue under the authority of Section 4001.6 of the Regulations of October 27, 
1942 (7 F. R. 8748)? 

2. May within-grade advancements in salary be granted under the provi. 
sions of Section 7 of the Classification Act of 1923, as amended by the act 
of August 1, 1941, Public Law 200, 77th Congress, First Session, without prior 
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approval of the War Labor Board or the Commissioner of Internal Revenue by 
virtue of the quoted provisions of Section 4001.6 of the Regulations of October 
27, 1942 (7 F. R. 8748) ? 

8. Does earned overtime compensation constitute an “equivalent increase in 
compensation” within the meaning ‘of section 7 of the Classification Act of 1923, 
as amended by the act of August 1, 1941, Public Law 200, 77th Congress, First 
Session, so as to prohibit the granting of within-grade salary advancements 
where the amount of such overtime compensation, earned at the time the within- 
grade salary advancement would otherwise be made, equals or exceeds the 
amount of the advancement? 


Section 2 of the act of October 2, 1942, 56 Stat. 765, Public Law 729, 
pursuant to which the President issued Executive Order No. 9250, 
dated October 3, 1942, provides: 

The President may, from time to time, promulgate such regulations as may be 
necessary and proper to carry out any of the provisions of this Act; and may 
exercise any power or authority conferred upon him by this Act through such 
department, agency, or officer as he shall direct. The President may suspend the 
provisions of sections 3 (a) and 3 (c), and clause (1) of section 302 (c), of the 
Emergency Price Control Act of 1942 to the extent that such sections are incon- 


sistent with the provisions of this Act, but he may not under the authority of 
this Act suspend any other law or part thereof. [Italics supplied.] 


Neither the Executive Order No. 9250, nor the regulations of the 
Economic Stabilization Director issued pursuant to the Executive 
order, purport to suspend the operation of the Classification Act of 
1923, as amended, affecting certain classes of Federal personnel and, 
in view of the italicized portion of the above-quoted statute pursuant 
to which statute the Executive order and regulations were issued, it is 


not to be presumed that the President had any intention by his regula- 
tions to affect in any manner the operation of the classification act. 
Accordingly, questions 1 and 2 are answered in the affirmative. 
Question 3 is answered in the negative. See in that connection the 
decision of January 2, 1943, B-31316, 22 Comp. Gen. 589, to the 
Architect of the Capitol, wherein it was held, in pertinent part, as 
follows: 


There is no purpose or intent shown either in the statute or in its legislative 
history to affect in any manner the operation of the within-grade salary advance- 
ment plan prescribed by the act of August 1, 1941, for employees falling within 
the purview of the Classification Act, as amended. The act of August 1, 1941, 
operates upon the base pay, whereas the overtime or additional compensation 
authorized or required to be paid by Public Law 821 is in addition to base pay. 
It is concluded, therefore, that the payment of the overtime or additional compen- 
sation will not constitute an “equivalent increase in compensation” within the 
meaning of section 7 (b) (1) of the Classification Act, as amended by section 2 
of the act of August 1, 1941. Compare 21 Comp. Gen. 478; id. 947, 9538. 


(B-28052) 


CONTRACTS—COST-PLUS—EXPENSES INCIDENT TO DEPUTIZING 
PLANT GUARDS—PREMIUMS ON BONDS 


Where it is established, under a cost-plus-a-fixed-fee contract providing for the 
construction and subsequent operation by the contractor of an ordnance plant 
on behalf of the Government, that the deputizing of plant guards actually 
enabled the guards to perform their duties more effectively, and served a use- 
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ful purpose in fulfilling the contract requirements, reimbursement for pre- 
miums on bonds incident to such deputizing is a proper charge against the 
Government under the “Reimbursement For Contractor's Expenditures” 
terms of the contract. 22 Comp. Gen. 183, modified. 


Comptroller General Warren to the Secretary of War, January 27, 1943: 
I have your letter of January 9, 1943, as follows: 


There has been directed to the attention of the War Department a recent 
decision of your office dated September 7, 1942, B-28052, wherein it was decided 
that the evidence of record as presented failed to show that the deputizing of 
plant guards was reasonably necessary for the protection of the Government or 
the contractor, and that the expenses incurred incident thereto were not proper 
charges under the terms of the contract. - 

In your decision you state: 

“The reasons assigned by the contracting officer’s representative in the in- 
dorsement of February 3, 1942, supra, for deputizing the plant guards suggest 
a misapprehension as to their authority in their capacity as private employees 
charged by the contractor with the protection of the plant. Jf it were a fact, as 
stated by that officer, that, unless deputized, these guards had no authority to 
make arrests or otherwise protect plant property, or if such were necessary 
to enable the guards to perform more effectively their duty of patrolling the 
project site, of preventing unauthorized persons from entering thereon, and of 
preventing acts of sabotage to, or theft of, the property during the period of 
construction and operation of the plant, there would be no hesitation in approv- 
ing the charge involved as a proper expenditure for reimbursement by the 
Government. However, such does not appear to be the case. It is the under- 
standing of this office that, within the confines of the project site, a guard has no 
less authority than a police officer so far as concerns the protection of the prop- 
erty with which he is entrusted and that, when the circumstances authorizing 
it exist, a guard, as well as any other private person, has the same right to 
arrest as an officer. Nor is it perceived in what manner the authority of the 
guards would be affected by whether the said property was under Federal or 
State protection.” [Italics supplied.] 

Further investigation of the situation existing at the plant in question con- 
vinees the War Department that the deputizing of the plant guards did, in fact, 
enable them to more effectively perform their duties. Therefore, a reconsider- 
ation of your decision of September 7, 1942, is requested in the light of the 
following information. 

In reconsidering your decision, it should be borne in mind that these plant 
guards are not employees of the Federal Government, but of the contractor. 
Furthermore, it is apparent that in the performance of their duties there will 
“be many occasions when they will be required to act outside the limits of the 
plant area. 

Plant guards can more effectively perform their duties if armed rather than 
if unarmed. Inasmuch as the guards in question are employees of the con- 
tractor and not of the Government, they are subject to the provisions of Section 
12936 of the Iowa Code which prohibits the carrying of concealed weapons with- 
out a license therefor. The obtaining of licenses to carry such weapons is gov- 
erned by Section 12938 of the Code which provides: 

“Permit to Carry Concealed Weapons. The sheriff of any county may issue a 
permit to a resident of his county only, limited to the time which shall be 
ace therein, to carry concealed or otherwise, a revolver, pistol, or pocket 

ly.” 

Aside from the fact that it is doubtful whether permits could or would be 
issued under this Section to private persons for the purposes of arrest or law 
enforcements, it is clear that such permits could not be issued to such guards 
aS are not residents of Polk County, the county in which the plant is located; 
and it is a fact that many of the guards employed at this plant live in other 
counties. Thus the only method of authorizing these guards to be armed was 
to make them peace officers under Section 5238 of the Iowa Code, for which pur- 
pose the furnishing of surety bonds was required under Section 5241. 

An examination of the laws of Iowa also makes it apparent that the arresting 
powers of peace officers are broader than those of private individuals. In Iowa, 

-- a8 in other states, a private person has the power of arrest only where: 

(a) a felony has been committed in his presence, or 
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(b) it is necessary to prevent the commission of a felony, or 

(c) a felony has been committed by an individual whom such private person 
knows to be the individual who committed the act, or 

(d) a breach or threatened breach of the peace has been committed or is 
about to be committed in the presence of such private person. 

There are at least two additional circumstances under which a peace officer 
can arrest and where a private person cannot, namely where the offense is a 
misdemeanor or some other public offense not amounting to a felony or a breach 
of the peace, and where, although the offense has not been threatened or com- 
mitted in the presence of the arresting person, such person has a reasonable basis 
for the belief that the individual arrested is guilty of a crime which has, in fact, 
been committed. To this effect see Section 13468 of the Iowa Code, State v. 
Thomas, 186 N. W. 695 and Comstock v. Maryland Casualty Company, 179 N. W. 
962. Thus it is evident that in this particular case the guards in question, 
because deputized as peace officers, were given broader arresting powers than 
they would have had as private individuals, and that these broader powers enable 
them to more effectively carry out their duties, especially where they may be 
required to pursue others or make arrests beyond the limits of the plant. 

It would also appear that by enabling these guards thus to arrest on the 
basis of a reasonable belief that a particular person is guilty of an offense, the 
possibility that suits for false arrest might be commenced and prosecuted 
against the contractor was very substantially minimized. Inasmuch as the 
expense of defending such suits and any liability of the contractor resulting 
therefrom would in all probability constitute reimbursable costs of the con- 
tractor under his contract with the Government, the minimization of such 
suits constitutes a consideration which may be properly taken into account by 
the Commanding Officer in determining whether or not the expense of obtain- 
ing surety bonds for these guards should be incurred as a step in having them 
deputized under the Iowa statutes. 

It, therefore, appears to the War Department that the decision of the Com- 
manding Officer to have these guards deputized and to undergo the expense 
of obtaining surety bonds for that specific purpose was based on very substantial 
grounds. It conferred on the guards wider and more effective arresting powers; 
it enabled all of them to be armed; and it thereby increased their ability to 
effectively perform their duties. The action of the Commanding Officer was 
also taken for the further purpose of reducing possible claims against the 
Government by the prime contractor for reimbursement for expenses of litiga- 
tion and payment of judgments arising out of claimed false arrests. 

On the basis of the record already before your office and the additional reasons 
herein advanced, it is thought that the Commanding Officer was correct in his 
determination that the deputizing of the plant guards and the subsequent ap- 
proval of the payment of the premium on their bonds were “reasonably necessary 
for the protection of the Government or the contractor’ and that the bond 
premiums were a reasonable cost under the contract. Your favorable recon- 
sideration of this case is requested. 


In the decision of September 7, 1942, published in 22 Comp. Gen. 
183, there was considered, at the request of the disbursing officer in- 
volved, Lieutenant Colonel F. Pearson, Finance Department, United 
States Army, the question as to whether, on the facts there presented, 
the disbursing officer was authorized to effect payment on Bureau 
Voucher No. R-135, stated in favor of the United States Rubber 
Company, New York, New York, for reimbursement of $770, repre- 
senting the amount expended by the company for premiums on bonds 
required incident to the deputizing of guards employed by the com- 
pany in connection with work under its cost-plus-a-fixed-fee contract 
No. W-ORD-528, dated July 16, 1941, providing for the construction 
and subsequent operation of an ordnance plant at Des Moines, Iowa. 

Under Article VII-G, Title VII, of the contract, the contractor 
agreed, inter alia, that it would: 

1. Procure and thereafter maintain such bonds and insurance in such forms 
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and in such amounts and for such periods of time as the Contracting Officer 


may approve or require in writing. 
2. Procure all necessary permits and licenses; obey and abide by all applicable 


laws, regulations and ordinances and- other rules of the United States of 
America, of the state, territory, or subdivision thereof wherein the work is 
done, or of any other duly constituted public authority. 


With respect to “Reimbursement For Contractor’s Expenditures” 
Article V-A, Title V, of the contract, provided in pertinent part 
as follows: 


1. The Contractor shall be reimbursed in the manner hereinafter described 
for such of its actual expenditures in the performance of the work under 
this contract, as may be approved or ratified by the Contracting Officer, and 
as are included in the following items: 

* + * * > * * 


h. Premiums on such bonds and insurance policies as the Contracting Officer 
or the Secretary of War may approve or require as reasonably necessary for the 
protection of the Government or the Contractor. 


It was held in the decision of September 7, 1942, supra, that since 
the evidence submitted in support of Bureau Voucher No. R-135 failed 
to establish that had the plant guards not been deputized they would 
have had any less authority than ordinary police officers to protect 
property, make arrests, et cetera, within the confines of the plant 
premises, it was not established that deputizing the guards was reason- 
ably necessary for the protection of the interests of either the Gov- 
ernment or the contractor, or otherwise was necessary for the proper 
performance of the contract work. Hence, the disbursing officer was 
informed that the amount claimed on the voucher, $770, was not satis- 
factorily shown to constitute a proper reimbursement charge against 
the Government under the contract, and the voucher together with 
its supporting papers was returned to the disbursing officer with the 
advice that payment thereon was not authorized. 

However, as shown by the facts now set forth in your letter of Janu- 
ary 9, 1943, quoted above, it appears to have been found by you, upon 
further investigation of the matter, that: 

1. In view of the nature of their employment the guards were re- 
quired to perform certain duties outside of the confines of the plant 
area. 

2. The said guards could more effectively perform their duties if 
armed, rather than if unarmed, and since, apparently, under the law 
of the State of Iowa, permits to carry firearms could not have been 
issued to private citizens—particularly to those who were not resi- 
dents of the county in which the plant is situated—for the purpose 
of making arrests or otherwise enforcing the law, it was necessary to 
deputize the guards and to furnish the surety bonds required for that 
purpose. 

8. Since, under the law of the State of Iowa, deputized peace offi- 
cers—as distinguished from private guards—have authority to make 
arrests for misdemeanors, e¢ cetera, and since, although an offense has 
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not been cotmmitted or even threatened in their presence they may make 
an arrest where they have a reasonable basis to believe that the person 
arrested is guilty of a crime which has in fact been committed, the 
possibility of suits for false arrests against the contractor were 
minimized greatly by deputizing the guards. 

From these facts it now appears that, as stated in your letter, the 
deputizing of the particular guards in question actually did enable 
them to perform their duties more effectively, which, in turn, served a 
useful purpose in fulfilling the contract requirements. In other 
words, while the evidence of record at the time of the decision of 
September 7, 1942, supra, was rendered, justified the conclusion 
reached therein, upon reconsideration of the matter in the light of 
the facts set forth in your letter, it now appears that the amount of 
$770 expended by the contractor for the purpose of bonding the 
guards, properly may be regarded as having been “reasonably neces- 
sary for the protection of the Government or the Contractor” within 
the meaning of the above-quoted reimbursement provisions of the 
contract. 

Accordingly, you are advised that, on the basis of the facts now 
appearing, no objection will be raised by this office to otherwise 
proper payment on Bureau Voucher No. R-135. 


(B-31908) 


OVERTIME COMPENSATION UNDER THE ACT OF DECEMBER 22, 1942— 
ENTRY ON DUTY AFTER THE BEGINNING, OR SEPARATION FROM 
SERVICE BEFORE THE END, OF THE REGULARLY ESTABLISHED 
WORKWEEK 


In accordance with Executive Order No. 9289 providing for computation on an 
annual basis of the overtime compensation of per annum employees payable 
under the act of December 22, 1942, for employment in excess of 40 hours 
per week, the compensation of an employee who does not work in excess of 
40 hours during the regularly established workweek because of entry on duty 
after the beginning, or separation from service before the end, of the work- 
week should be computed on the basis of allowing 1/360 of the gross com- 
pensation, including both basic and overtime compensation, for each day in 
a pay status during the pay period. 


Comptroller General Warren to O. A. Zimmerli, Department of Agriculture, 
January 27, 1943: 


Reference is made to your letter of January 20, 1943 (file A, DIS- 
BURSEMENT, Vouchers, Pay Rolls) as follows: 


Enclosed herewith are three pay rolls in amounts of $145.78, $29.92, and $27.90, 
which were submitted to me for signature as Authorized Certifying Officer. 
These pay rolls cover overtime for December under Act approved December 22, 
1942 (Public Law 821). 

I am uncertain as to legality of paying these rolls in the amounts stated for 
the reason that in some instances the amounts include overtime for administra- 
tive work weeks in which the working period of the employee did not exceed 40 
hours. The Acts of June 28, and October 21, 1940 (54 Stat. 676 and 1205) and 
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June 8, 1941 (55 Stat. 241) which are extended as to time limit and scope by 
the December 22 Act, all provide for overtime payment at the rate of (or not less 
than) 114 times the regular rate “for employment in excess of 40 hours in any 
administrative work week.” Section 2 of Executive Order 9289 dated December 
26, 1942 also provides for overtime compensation for employment in excess of 
40 hours during an officially established regular work week and for work ordered 
or approved in addition to such regular work week. While Section 3 of the 
Executive Order permits calculation of overtime compensation on an annual 
basis and payment in equal amounts on the regular pay days, it is not clear that 
this section contemplates overtime payment for a week in which an employee 
does not work in excess of 40 hours because of (a) leave without pay, (b) entry 
on duty after the beginning of the work week, or (c) separation before the end 
of the work week. 

Before certifying the enclosed pay rolls I should appreciate your decision 
whether they may be paid in the amounts stated or should be recomputed so as 
to exclude overtime for any work week in which the individual was in pay status 
not more than 40 hours, Should it be decided that overtime is not to be paid for 
weeks in which the time worked does not exceed 40 hours further decision is 
desired as to whether the 10% increase is to be paid for the periods excluded 
from overtime computation. 


In decision of January 21, 1943, B-31789, 22 Comp. Gen. 683, to the 
Secretary of Labor, a copy of which is enclosed, it was concluded that a 
per annum employee who is absent from duty without pay during an 
administrative workweek is entitled to 1/360 of the gross compensa- 
tion, including both basic and overtime compensation, for each day in a 
pay status during the pay roll period, and that there should be with- 
held only 1/360 of the gross compensation, including both basic and 
overtime compensation, for each day on which the employee is in a 
nonpay status (leave without pay). The same rule for prorating the 


gross compensation on an annual basis is applicable in computing 
compensation for a fractional pay period of an employee who enters 
or leaves the service during an administrative workweek. 

It is understood the pay rolls forwarded with your letter have 
been computed in accordance with the above-stated rule. If so, and 
if they be otherwise correct, they may be certified for payment. 

The vouchers are returned herewith. 


(B-31518) 


© 


REPRINTS OF PRIVATELY PUBLISHED WRITINGS OF GOVERNMENT 
OFFICERS—APPROPRIATION AVAILABILITY 


The procurement for official use by the Administrative Office of the United States 
Courts of copies of a special printing, with certain additions, of a pamphlet 
prepared in its original form by a Referee in Bankruptcy, and published by a 
private publisher, on the procedure, etc., for handling estates of bankrupts 
constitutes a matter of printing and binding if the pamphlet was prepared 
by the Referee in his official capacity and the Government has a proprietary 
interest therein, and, under such circumstances, the cost must be charged 
to a printing and binding appropriation regardless of whether the printing 
be done by the Government Printing Office pursuant to the act of March 
11, 1919, or whether procured elsewhere under proper authorization. 

Copies of a special printing, with certain additions, of a pamphlet prepared in 
its original form by a Referee in Bankruptcy on the procedure, etc., for 
handling estates of bankrupts may be procured from the private publisher 
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for official use by the Administrative Office of the United States Courts and 
the cost thereof may be charged to an appropriation available for the 
purchase of law books, rather than to a printing and binding appropriation, 
if the pamphlet was prepared and published by the Referee on his private 
responsibility, with permission of the agency under which serving at the 
time of its publication, and the Government has no proprietary interest 
therein. 


Comptroller General Warren to the Director, Administrative Office of the United 
States Courts, January 29, 1943: 


I have your letter of January 1, 1943, as follows: 


This office contemplates the issuance of instructions to conciliation commis- 
sioners and supervising conciliation commissioners regarding the handling of 
funds of the bankruptcy estates administered by them, their indemnity or expense 
funds, the submission of semiannual reports and other matters relating to their 
work, and we think it advisable to include as a recommendation to these officers 
a pamphlet prepared by Honorable Fred H. Kruse, Referee in Bankruptcy, of 
Toledo, Ohio, outlining the jurisdiction and procedure in cases pending before 
conciliation commissioners together with complete forms. The pamphlet has 
recently been published by the Lawyers Co-operative Publishing Company as 
a supplement to Volume 9 of Remington on Bankruptcy. 

This treatise at present is available only to subscribers having complete sets 
of Remington on Bankruptcy and when purchased with the set of supplements. 
The publisher has no facilities for marketing this in the form of a specially 
printed pamphlet to get it into the hands of the conciliation commissioners, few 
of whom have sufficient work to justify their purchasing the entire set. The 
publisher has agreed to reprint the pamphlets at a reasonable cost and insert 
certain additional material which we believe should be added if it can be sold in 
bulk for distribution by this office. 

The procedure provided by the Bankruptcy Act for administering such cases 
is difficult and complex. The conciliation commissioners who are required to 
be appointed from the county from which a case may arise are, for the most 
part, not too well informed as to procedure in Federal courts and particularly 
in bankruptcy matters. As a result there is urgent need that some supervision 
and instruction be given by the Administrative Office in assisting the courts and 
the conciliation commissioners in the administration of cases filed under Section 
75 of the National Bankruptcy Act. In this connection I enclose herewith a 
copy of Hearings on H. R. 7356 before the Special Subcommittee on Bankruptcy 
and Reorganization of the Committee on the Judiciary of the House of Repre- 
sentatives which contains information and a number of letters from United States 
judges outlining the difficulties of administering the Act under the present 
system with respect to conciliation commissioners. H. R. 7356 would have 
permitted conciliation commissioners to serve more than one county and also 
would have permitted Referees in Bankruptcy to serve as conciliation com- 
missioners with jurisdiction in more than one county. This legislation passed the 
House of Representatives but died in the Senate with the adjournment of the 77th 
Congress. Consequently, the judges are compelled to continue with a large 
number of conciliation commissioners each having a limited volume of business 
and a consequent low income. 

We are not certain as to the availability of appropriated funds for the purchase 
of these pamphlets. If they were procurable by the individual commissioners, 
their cost would be payable from the emoluments of their office or in the case 
of the commissioners operating under local rules permitting the establishment of 
indemnity funds the cost would be payable from those funds. Also, since the 
Supreme Court of the United States and the district courts appointing the 
officers are, under the statute, the sole agencies authorized to promulgate rules 
and orders governing the practice and proceedings under the Bankruptcy Act, 
this office can only recommend the procedures set forth in the pamphlet as 
being consistent with and supplementary to the General Orders and Forms in 
Bankruptcy established by the Supreme Court. 

On the other hand, the issuance of the pamphlet appears to be a proper function 
of the Administrative Office in aiding the courts in the administration of the 
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Bankruptcy Act, for which purpose a bankruptcy division has been established in 
this office. 

We shall appreciate being advised as to whether your office would object to 
the expenditure from the appropriation, “Miscellaneous Expenses, United States 
Courts,” of funds for the purchase of the pamphlets in question for distribution 
to the conciliation commissioners and supervising conciliation commissioners. 


The appropriation “Miscellaneous Expenses, United States Courts, 


1943” as made by the act of July 2, 1942, 56 Stat. 504, Public Law 644, 
provides, in part, as follows: 


Miscellaneous expenses (other than salaries): For such miscellaneous 
expenses as may be authorized or approved by the Director of the Administrative 
Office of the United States Courts, for the United States courts and their officers, 
including * * * purchase of lawbooks, including the exchange thereof, for 
United States judges, and other judicial officers, * 


Also, there is in the same act the following appropriation : 


Printing and binding: For printing and binding for the Administrative Office 
and Courts of the United States, $89,000. 


If considered only in the form in which the publication is to be 
supplied to your office, it would appear to constitute a law book and 
be within the purview of the appropriation for miscellaneous ex- 
penses. However, it appears that the pamphlet was prepared by an 
officer of the United States and that it is contemplated a special 
printing operation with additions will be required to make the pam- 
phlet available for the purpose for which needed by the United States, 
which facts require consideration of Section 11 of the act of March 
1, 1919, 40 Stat. 1270, which provides: 


Seo. 11. * * * all printing, binding, and blank-book work for Congress, 
the Executive Office, the judiciary, and every executive department, independent 
office and establishment of the Government shall be done at the Government 
Printing Office, except such classes of work as shall be deemed by the Joint 
Committee on Printing to be urgent or necessary to have done elsewhere than 
in the District of Columbia for the exclusive use of any field service outside of 
said District. (March 1, 1919, ec. 86, § 11, 40 Stat. 1270.) 


In the decision 7 Comp. Gen. 221, page 223, it was stated: 


Government employees are not generally prohibited from writing and publish- 
ing articles as private individuals, and there is a recognized practice of Govern- 
ment scientists and experts writing for publication on subjects pertaining to the 
particular work on which they are employed. The writing may be, in form, 
anything from short newspaper or magazine articles to complete textbooks or 
works of reference, and while the writings may be given more credence by reason 
of the official positions of their authors they are not official publications. If, as 
a matter of fact, such writings are not official—that is, if they have not been 
prepared at the direction of the official superiors of the author or as part of 
his official duties and the Government has no control over or proprietary interest 
therein so as to make the original matter legally available to the Government 
for the purpose of printing, and an appropriation is available for the purchase 
of copies of the printed matter, in its particular form, from the regular pub- 
lisher—there is no legal objection to the purchase of such matter for the ial 
use of the department concerned. If, on the contrary, the matter is in fact 
official, having been prepared as part of the official duties of a Government 
employee, its printing by a private publisher does not take away its official 
character nor make it less available for printing by the Government Printing 
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Office for the needs of the Government, as required by the act of March 1, 1919, 
supra. © * * 

Applying the above statements to what is involved in the present 
case it may be said that if it be administratively determined the 
pamphlet is required for the proper administration of your office and 
that it should be made available to the commissioners free of charge 
to them, the use of public funds for the cost of such pamphlets may 
be considered on the basis of one of two alternatives, as follows: 

(1) Ifthe pamphlet was prepared by Mr. Kruse, Referee in Bank- 
ruptcy, in his official capacity, the procurement thereof for official use 
would constitute a matter of printing and binding chargeable to the 
printing and binding appropriation, and required to be procured from 
the Government Printing Office, unless authorized by the Public 
Printer to be procured elsewhere because the Government Printing 
Office was unable or not suitably equipped to execute the same, or 
that it might be more economically procured from private sources, in 
accordance with the act of July 8, 1935, 49 Stat. 475. The procure- 
ment elsewhere than from the Government Printing Office under such 
an authorization from the Public Printer, however, would not author- 
ize charging an appropriation other than that for printing and 
binding. 

(2) On the other hand, if the pamphlet, was prepared and pub- 
lished by Mr. Kruse on his private responsibility with permission of 
the agency under which serving at the time of its publication, and the 
Government has no proprietary interest therein, copies could be 
procured only from the publisher, and when so procured may be 
considered as law books, chargeable to the appropriation for miscel- 
laneous expenses of United States Courts. 


(B-26241) 


COMPENSATION—WITHIN-GRADE PROMOTIONS—EMPLOYEES 
ENGAGED ON COOPERATIVE PROJECTS 


Since it now appears from additional facts presented that the appointment, 
fixing of salaries in accordance with the Classification Act, supervision of 
work, etc., of Geological Survey employees engaged on State-Federal coopera- 
tive projects are controlled by the Federal Government rather than by the 
States, it is concluded that the employees occupy permanent Federal posi- 
tions within the purview of the Classification Act, and that, by reason of 
such. status, they are entitled to the within-grade salary advancements 
authorized by the act of August 1, 1941, effective from and after October 1, 
1941, which salary advancements are to be paid from Federal funds for any 
part ei the salary not covered by State payments. 21 Comp. Gen. 1145, 
mod . 


Comptroller General Warren to the Secretary of the Interior, January 30, 1943: 


There has been considered your letter of December 29, 1942, as 
follows: 
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The question in the letter of May 22, answered by your letter of June 30 
(B-26241), related to the procedure to be followed in effecting payment to Geo- 
logical Survey employees for increases in compensation under the provisions of 
the Act of August 1, 1941 (Public Law 200, 77th Congress). 

The facts presented to the General Accounting Office in that letter evidently 
were not stated with sufficient completeness or clarity to demonstrate the per- 
manent status of the employees involved, hence it was held that there would be 
no authority to pay from Federal funds the increases in compensation covering 
the period during which the salaries of the employees were paid on State payrolls 
at their earlier rates of compensation. It ‘is requested, therefore, that the matter 
be reviewed in the light of the following additional information. 

The employees of the Department who are assigned to the cooperative work 
of the Geological Survey are appointed by the Secretary of the Interior after cer- 
tification by the Civil Service Commission, and are subject to all the laws, rules, 
and regulations of the Classification Act of 1923 as amended. They remain De 
partment of the Interior employees while on State payrolls. The wording of the 
cooperative agreements reserves to States no supervisory control over these 
employees in person or over their official duties, their salary rates, their per 
diem allowances, their hours of work, or any other details; but on the contrary 
provides that the field and office work pertaining to the cooperative investiga: 
tions shall be under the direction of an authorized representative of the Geo- 
logical Survey, who shall supervise the work and certify to the expenditure of 
funds contributed by both parties. That part of the agreement which provides 
that “expenses of the work may be paid by either party in conformity with the 
laws and regulations respectively governing each party” relates only to the 
manner of expending funds. 

In utilizing the funds made available by the States, the Geological Survey 
occasionally encounters a State law that prevents the State from reimbursing 
the Federal Government for salaries of Federal employees, but permits the 
State to carry Federal employees on the State payroll. Occasionally other 
fiscal circumstances make it necessary or desirable to carry Federal employees 
on the payroll of the cooperating agency, as was done in the case of the 
Federal employees herein involved, but whenever this is done the States exercise 
no control over the Federal employees, who remain completely under the 
control and direction of the Department of the Interior. Payment in such 
cases is made from State funds for fiscal reasons only (with no rights inuring 
to the States except as to sharing of the results of the project) ; the individuals 
do not lose their status as permanent Federal employees; and when so paid 
they are required to deposit to the credit of the United States Civil Service 
Retirement and Disability Fund five per cent of the amount paid as salary 
by the States (see letter of the Comptroller General to the Secretary of the 
Interior dated October 28, 1926, A-11196). It appears therefore that the em- 
ployees occupy permanent positions within the scope of the compensation sched- 
ules fixed by the act of August 1, 1941, supra, and are entitled to receive 
the within-grade salary advancements authorized by said act, and to be paid 
from Federal funds for any part of the salary not covered by State payments. 


The decision of June 30, 1942, B-26241, 21 Comp. Gen. 1145, of 
which reconsideration is requested on the basis of additional facts 
submitted, held (quoting from the syllabus) : 

Geological Survey employees who are engaged on projects pursuant to coop- 
erative agreements with States and municipalities, the effect of which agree- 
ments is to reserve to the State or municipality supervisory control as to the 
fixing of salaries, are not “occupying permanent positions within the scope of 
the compensation schedules” fixed by the Classification Act within the meaning 
of the within-grade salary-advancement statute of August 1, 1941, so as to 
entitle them as a matter of right to within-grade salary advancements under 
the statute. 

There is for noting that the rule thus stated was conditioned upon 
the facts there understood as evidenced from the following statement 
appearing in the body of the decision: 


If, as stated in your letter, the cooperative agreements pursuant to which 
the involved employees are employed and paid, provide “that expenses of the 
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work may be pafd by either party in conformity with the laws and regulations 
respectively governing each party” (quoting from your letter), there has been 
reserved to the State by such agreements supervisory control—at least, as to 
the fixing of salaries. It would appear, therefore, that the provisions of the 
Classification Act, as amended, reasonably cannot be applied to the involved 
cooperative employees and, accordingly, they may not be regarded as “occupy- 
ing permanent positions within the scope of the compensation schedules fixed 
by this act” (quoting from sec. 7 of the Classification Act, as amended by 
sec. 2 of the act of August 1, 1941, 55 Stat. 613) and, by virtue of their status, 
they are not entitled to within-grade salary advancements as a matter of right 
under that statute. Compare the provisions of section 4 of the act of November 
26, 1940, 54 Stat. 1214, 1215. 

Your letter, swpra, indicates that this office misunderstood the pur- 
pose and intent of the terms of the referred-to cooperative agree- 
ments when the decision of June 30, 1942, was rendered. In view 
of the specifi¢ statements contained in the third paragraph of your 
letter clarifying the status of the involved employees, and in line 
with the rules stated in prior decisions of this office respecting em- 
ployees having such status, it is concluded that the involved co- 
operative employees occupy permanent Federal positions under the 
supervision and control of the Geological Survey within the purview 
of the Classification Act of 1923, 42 Stat. 1488, as amended, and that, 
by reason of such status, they are entitled to the within-grade salary 
advancements authorized and required by the provisions of the act 
of August 1, 1941, 55 Stat. 613, amending the Classification Act, 
effective on and after October 1, 1941, which salary advancements 
are to be paid from Federal funds for any part of the salary not 
covered by State payments. See 11 Comp. Gen. 187; 12 id. 248; 15 
id. 852; 17 id. 362; and decision of January 25, 1943, B-31805, 22 
Comp. Gen. 702. Compare 12 Comp. Gen. 651; 16 id. 49. 









































(B-31873) 


ADDITIONAL COMPENSATION UNDER ACT OF DECEMBER 22, 1942— 
UNITED STATES COMMISSIONERS, AND CONCILIATION AND SUPER- 
VISING CONCILIATION COMMISSIONERS 





Onited States commissioners whose fees are fixed by the provisions of 28 U. S. 
Code 597, and conciliation and supervising conciliation commissioners whose 
fees are prescribed by the provisions of 11 U. S. Code 208 (b), are entitled 
under, and within the limitations of, the overtime and additional com- 
pensation act of December 22, 1942, to an increase in their statutory fees 
on a 10 percent basis, the formula specifically made applicable by said act 
to “officers or employees whose compensation is based on * * * fees.” 

United States commissioners will not be required to claim in their accounts 
the 10 percent increase authorized to be added to their fees under the 
provisions of the overtime.and additional compensation act of December 
22, 1942, but such increase will be added to the total amount of such fees 
upon settlement of their quarterly accounts by this office pursuant to the 
provisions of 28 U. 8. Code 599. 

In the settlement by this office of the quarterly accounts of United States com- 

missioners, involving any fee earned during the period December 1, 1942, 
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through April 30, 1943, the effective period of the overtime and additional 
compensation act of December 22, 1942, the total amount of the fees 
allowed will be increased by 10 percent—the percentage increase authorized 
by said act—subject to the maximum monthly increase of $24.16 authorized 
by the act, provided that only so much of the monthly increase will be 
allowed as will not increase the monthly -“aggregate compensation” beyond 
$416.66 (442 of the $5,000 per annum limitation of the act), any necessary 
adjustment to be made as of April 30, 1943, so that the proper amount of 
increase may be received for the five months involved. 

The procedure (prescribed in this decision) to be followed by this office in the 
settlement of the accounts of United States commissioners involving the 
10 percent increase in fees to which they are entitled under, and within 
the limitations of, the overtime and additional compensation act of December 
22, 1942, may be followed administratively, so far as such procedure may 
be applicable, in making payments of the fees, as temporarily increased by 
said act, authorized for conciliation and supervising conciliation 
commissioners. 


Comptroller General Warren to the Director, Administrative Office of the United 
States Courts, January 30, 1943: 


I have your letter of January 19, 1943, as follows: 


The final proviso in Public Law 821, 77th Congress, approved December 22, 
1942, extending overtime compensation to civilian employees in or under the 
United States, which I quote below, grants additional compensation in lieu of 
overtime compensation to certain classes of employees: 

“That officers or employees whose compensation is based on mileage, postal 
receipts, fees, piecework, or other than a time period basis or whose hours of 
duty are intermittent, irregular, or less than full time, substitute employees 
whose compensation is based upon a rate per hour or per day, and employees 
in or under the legislative and judicial branches, shall be paid additional com- 
pensation, in lieu of the overtime compensation authorized herein, amounting 
to 10 per centum of so much of their earned basic compensation as is not in 
excess of a rate of $2,900 per annum, and each such employee shall be paid 
only such additional compensation or portion thereof as will not cause his 
aggregate compensation to exceed a rate of $5,000 per annum.” 

I request advice with regard to the status for additional compensation under 
the Act of the following officers in the judicial branch of the Government. 

1. United States Commissioners, whose sole compensation is derived from fees 
as provided in the Act of May 28, 1896 (28 U. 8S. C. 597). 

2. (a) Supervising Conciliation Commissioners, whose duty it is to perform 
such supervisory functions under Section 75 of the Bankruptcy Law as the court 
may by order specify, and whose sole compensation is a per diem allowance to be 
fixed by the court in an amount not in excess of $5.00 per day. (Sec. 75b.) 

2. (b) Conciliation Commissioners who act for the court in administering the 
affairs of farm debtors under Section 75 (b) of the Bankruptcy Law, and whose 
sole compensation, payable from the Treasury of the United States, is a fee of 
$25.00 for each case submitted. 

The fees of United States Commissioners, the per diem allowance of Super- 
vising Conciliation Commissioners, and the fees for services rendered by Con- 
ciliation Commissioners are paid by the United States from the appropriation 
“Fees of Commissioners.” 

In the event your decision is that these officers are entitled to the benefits of 
the Act, it is requested that an outline of procedure be given us showing the 
method of computation to be followed in arriving at the proper amounts to be 
paid in the way of additional compensation as provided by the Act. 


Section 597, Title 28, U. S. Code, 29 Stat. 184, 186, fixes the rate of 
fees to which United States commissioners are entitled for each service 
performed. Unquestionably, United States commissioners are “civil- 
ian employees in or under the United States Government” within the 
meaning of Joint Resolution No. 170, approved December 22, 1942, 
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56 Stat. 1068; Public Law 821. Accordingly, they are entitled to an 
increase in their statutory fees on a 10 percent basis, the formula spe- 
cifically made applicable to “officers or employees whose compensation 
is based on * * * fees,” subject to the salary limitations or ceil- 
ing rates of $2,900 and $5,000 per annum prescribed by the new law. 
See decision of December 22, 1942, B-31220, 22 Comp. Gen. 570, to the 
Clerk, House of Representatives, and question and answer 6, with ref- 
erence to fourth-class postmasters, decision of January 8, 1948, 
B-31488, 22 Comp. Gen. 627, to the Postmaster General. 

Sections 598 and 599, Title 28, U. S. Code, provide: 

§ 598. Commissioners’ accounts; proof, and approval by court. 

The accounts of United States commissioners shall be rendered quarterly, in 
duplicate, under such regulations as may be prescribed by the Attorney General, 
and transmitted to the clerk of the United States district court for the district 
in which the commissioner resides, who shall file the duplicate in his office and 
transmit the original to the Attorney General. The approval of the court as to 


the accounts of commissioners shall not be required. (As amended May 29, 1928, 
c. 906, 45 Stat. 998.) 


§ 599. Commissioners’ fees ; how paid 

The fees of commissioners, in cases where the United States are liable to pay 
the same, shall be paid on settling their accounts in the General Accounting Office. 

Sections 1700-1704, Instructions to United States Commissioners, 
etc., issued by the Attorney General October 1, 1929, provide for the 
rendering of accounts by United States commissioners on a quarterly 
basis at different times of the year for different sections of the coun- 
try. However, each account is required to show and does show the 
date on which each service is rendered by United States commissioners 
which would be the date on which the fee for the service performed 
is earned, 

The United States commissioners will not be required to claim in 
their accounts an increase of 10 percent of each fee claimed, but such 
increase will be added to the total amount of such fees in the settle- 
ment of the accounts by this office as required by law. Upon the set- 
tlement of each quarterly account, involving any fee earned during 
the period December 1, 1942, through April 30, 1943, the period over 
which the joint resolution of December 22, 1942, is effective, an in- 
crease in the total amount of fees allowed will be increased by 10 per- 
cent, subject to a maximum increase of $24.16 (42 of 10 percent of 
$2,900 per annum) for each month, provided that only so much of the 
increases of $24.16 for each month will be allowed as will not increase 
the “aggregate compensation” (fees plus the 10 percent increase) for 
each month to more than $416.66 (%{> of $5,000 per annum.) Any 
necessary adjustment will be made in the accounts as of April 30, 1948, 
expiration date of the statute, so that United States commissioners will 
receive the proper amount of increase for the five months involved, 
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Section 203 (b), Title 11, U. S. Code, provides, in pertinent part: 


* * * The conciliation commissioner shall receive as compensation for his 
services a fee of $25 for each case submitted to him, to be paid out of the Treas- 
ury when the conciliation commissioner completes the duties assigned to him by 
the court. A supervising conciliation commissioner shall receive, as compen- 
sation for his services, a per diem allowance to be fixed by the court in an amount 
not in excess of $5 per day, together with subsistence and travel expenses in 
accordance with the law applicable to officers of the Department of Justice. Such 
compensation and expenses shall be paid out of the Treasury. * * * 


The fees authorized by that statute have been increased by 10 per- 
cent of the fees earned during the life of the joint resolution of Decem- 
ber 22, 1942—December 1, 1942, to April 30, 1943—subject to the sal- 
ary limitations of $2,900 and $5,000 per annum. If said commission- 
ers earn fees amounting to more than $2,900 or $5,000 per annum, the 
increase of 10 percent must be limited on a monthly basis subject to 
adjustment as of April 80, 1943, so that no more increase in fees will 
be allowed than is authorized by the new law. The procedure above 
stated to be followed by this office in the settlement of the accounts of 
United States commissioners may be followed administratively in 
making payments of fees to said commissioners so far as such pro- 
cedure may be applicable. 


(B-30586) 
PAY—ADDITIONAL—DIVING DUTY—MEMBERS OF COAST GUARD 


When the Coast Guard is operating as a part of the Navy in accordance with law, 
officers and enlisted men of the Coast Guard who are designated as divers 
and employed in actual salvage or repair operations are entitled to additional 
diving pay on the same basis as that authorized by the act of August 4, 1942, 
for officers and enlisted men of the Navy. 


Assistant Comptroller General Elliott to the Secretary of the Navy, February 
1, 1943: 


There was received your letter of November 24, 1942, requesting 
decision on a matter presented in a letter dated November 12, 1942, 
from Lieutenant O. F. McClow, U. S. Coast Guard, Special Dis- 
bursing Agent (Navy), as follows: 


I have before me a summary of dives performed under extraordinary hazard- 
ous conditions by an enlisted man of the U. S. Coast Guard assigned to the 
Navy Yard, Washington, D. C., and designated as a diver, second class, by 
the commanding officer of that unit. This man is employed in diving in actual 
salvage operations on wreck of the USS LAFAYETTE and is so certified by 
the officer in charge of the salvage operations. Extra pay is claimed as a 
diver, second class, and also for the time employed in actual salvage opera- 
tions at the rate of $5.00 per hour for each hour or fraction thereof so employed. 

The Act of June 27, 1942, amending the Acts approved April 9, 1928, and 
January 16, 1936, provides: 

“That officers and enlisted men employed as divers in actual salvage or 
repair operations in depths of over ninety feet, or in depths of less than ninety 
feet when the officer in charge of the salvage or repair operation shall find 
in accordance with instructions prescribed by the Secretary of the Navy that 
extraordinary hazardous conditions exist, shall, in addition to the foregoing, 
receive the sum of $5 per hour for each hour or fraction thereof so employed,” 

Article D-5326 (3), Bureau of Naval Personnel Manual provides ; 


540712™—43-—-48 
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“(e) In accérdance with the Act approved June 27, 1942, amending the 
Acts approved April 9, 1928, and January 16, 1936, enlisted men designated as 
divers, any class, employed as divers in actual salvage or repair operations 
in depths of less than 90 feet when the Officer in Charge of the salvage or 
repair operation shall find that extraordinary hazardous conditions exist, shall, 
in addition to the foregoing, receive the sum of $5 per hour for each hour or 
fraction thereof so employed.” 

In view of Executive Order dated November 1, 1941, directing that the U. S. 
Coast Guard operate as a part of the Navy from that date, it is requested 
that a decision be rendered as to whether or not officers and enlisted men of 
the U. S. Coast Guard, designated as divers, are entitled to the additional pay 
as divers and also for diving duty, when so employed, as provided by the Act 
of June 27, 1942 for officers and enlisted men of the Navy. 


The provision quoted from the act of June 27, 1942, Public Law 
628, which amended the act of April 9, 1928, 45 Stat. 412, as amended 
by the act of January 16, 1936, 49 Stat. 1091; 34 U. S. C. 886, was 
reenacted by the act of August 4, 1942, 56 Stat. 736, Public Law 697, 
which is, in part, as follows: 


All officers and enlisted men of the Navy on duty on board a submarine 
of the Navy, including submarines under construction for the Navy from the 
time builders’ trials commence shall, while so serving, receive 50 per centum 
additional of the pay for their rank or rating and service as now or hereafter 
provided by law; all officers of the Navy on duty at submarine escape training 
tanks, the Navy Deep Sea Diving School, or the Naval Experimental Diving 
Unit shall, while so serving, receive 25 per centum additional of the pay for 
their rank and service as now or hereafter provided by law; and an enlisted 
man of the Navy assigned to the duty of diving shall receive additional pay, 
under such regulations as may be prescribed by the Secretary of the Navy, at 
the rate of not less than $5 per month and not exceeding $30 per month, in 
addition to the pay and allowances of his rating and service: Provided, That 
officers and enlisted men employed as divers in actual salvage or repair oper- 
ations in depths of over ninety feet, or in depths of less than ninety feet when 
the officer in charge of the salvage or repair operation shall find in accordance 
with instructions prescribed by the Secretary of the Navy that extraordinary 
hazardous conditions exist, shall, in addition to the foregoing, receive the 
sum of $5 per hour for each hour or fraction thereof so employed. 


Pursuant to authority vested in the President by section 1 of the 
act of January 28, 1915, 38 Stat. 800, as amended by sections 5 and 
6 of the act of July 11, 1941, 55 Stat. 585, the President, by Executive 
Order No. 8929, November 1, 1941, directed that the United States 
Coast Guard should operate from November 1, 1941, until further 
orders, as part of the Navy, subject to the orders of the Secretary 
of the Navy. 

The act of August 29, 1916, 39 Stat. 600 (14 U. S. C. 3), provides 
that— 


Whenever, in time of war, the Coast Guard operates as a part of the Navy in 
accordance with law, the personnel of that service shall be subject to the laws 
prescribed for the government of the Navy: * * * 


Section 8 of the act of May 18, 1920, 41 Stat. 608, provides: 


That commissioned officers, warrant officers, petty officers, and other enlisted 
men of the Coast Guard shall receive the same pay, allowances, and increases 
as now are, herein are, or hereafter may be preacribed for corresponding grades 
or ratings and length of service inthe Navy; * * 


This provision in the act of May 18, 1920, was largely superseded 
by the act of June 10, 1922, 42 Stat. 625, and the act of June 16, 1942, 
56 Stat. 359, Public Law 607, which prescribed specific rates of 
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pay and increases for officers and enlisted men of the Coast Guard. 
Decision of December 12, 1938, A-95161; see, also, decision of Novem- 
ber 19, 1940, B-18249, compare 22 Comp. Gen. 171. However, such 
acts did not ‘cover additional pay of the character here involved; 
and when, in time of war, the Coast Guard is operating as a part 
of the Navy in accordance with law, subject to the orders of the 
Secretary of the Navy and subject to the laws prescribed for the 
government of the Navy, except as otherwise provided by law, the 
conclusion would appear justified that members of the Coast Guard 
designated and employed as divers are entitled to such additional 
pay on the same basis as authorized for officers and enlisted men of 
the Navy so designated and employed. Although the statute 
authorizing additional pay for diving duty mentions specifically 
officers and enlisted men of the Navy, the word “Navy” in general 
statutory provisions has been construed to include the Coast Guard 
while operating as a part of the Navy where that interpretation 
clearly appears consistent with the purpose and spirit of the statute 
involved and the object which it was intended to accomplish. See 
Laws Relating to the Navy, Annotated, March 4, 1921, page 706. 
The purpose of the statute here involved was to provide additional 
benefits for those officers and men of the Navy engaged in the hazard- 
ous duty of diving. It is a provision for extra pay for a particular 
type of duty ordinarily performed by naval personnel and the hazards 
und conditions are the same whether the duty is performed by 
personnel of the Navy proper or the Coast Guard component. It is 
concluded that when such duty is performed by officers and enlisted 
men of the Coast Guard who have been assigned to the duty of 
diving while the Coast Guard is operating as part of the Navy in 
accordance with law, payment of the additional pay is authorized, 
subject to the same conditions and limitations as in the case of officers 
and enlisted men of the Navy proper under such circumstances. 
The question submitted is answered accordingly. 


(B-30883) 


TRANSPORTATION OF HOUSEHOLD EFFECTS OF CIVILIAN EM- 
PLOYEES; PROCEDURE FOR SUBMISSION BY CERTIFYING OFFICERS 
OF VOUCHERS FOR ADVANCE DECISION 


Upon the transfer of an employee from one official station to another, a formal 
Government contract with the carrier and the use of a Government bill of 
lading to obtain the transportation, as authorized by section 11 of Executive 
Order No. 8588, as amended, of the employee’s household effects to the new 
Station from a “previous place of residence” other than the old station are not 
illegal, but the preferable procedure is that prescribed in 20 Comp. Gen. 568 
and 21 id. 283, to the effect that the employee should assume responsibility for 
the shipment and claim reimbursement for any amount payable by the 
Government. 
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A motor carriér may not lawfully collect an amount under its contract with the 
Government—for the transportation of the household effects of an employee 
upon transfer of official station—computed at a rate higher than that avail- 
able under its tariff, unless some packing or other accessorial services be 
shown to warrant payment of the higher contract price. 

Where the shipment of an employee’s household effects from his first official sta- 
tion to the third did not begin until more than two years after the first 
transfer of official station, there having been no shipment to the intermediate 
station, payment by the Government in excess of the allowable construc- 
tive cost of shipment of the effects from the second station to the third is 
precluded by the provisions of section 12 of Haecutive Order No. 8588, as 
amended, that shipments of household effects of transferred employees must 
begin within 6 months of the effective date of the transfer unless the time 
be extended (up to a limit of two years) by the head of the department or 
establishment. 

In the absence of a showing that some actual duty was called for at an em- 
ployee’s previous place of residence at a place other than that of the 
designated station from which the employee's transfer to a new station was 
ordered, such previous place of residence may not be considered under the 
controlling regulations (Executive Order No. 8588, as amended) as having 
been one of dual headquarters from which he is entitled to have his house- 
hold effects transported at Government expense at a cost in excess of the 
allowable constructive cost to the new station from the place from which 
the transfer was ordered. 

A voucher need not be certified when it is submitted by a certifying officer for 
the purpose of requesting of the Comptroller General, under authority of the 
act of December 29, 1941, an advance decision as to the legality of the pro- 
posed payment. 

The submission of a voucher to this office by a certifying officer for the purpose 
of requesting of the Comptroller General, under authority of the Act of 

December 29, 1941, an advance decision as to the legality of a proposed 

payment—as distinguished from a request for direct settlement by the 

General Accounting Office of a claim under the provisions of section 236, 

Revised Statutes, as amended—should be addressed to the “Comptroller 

General of the United States, Washington, D. C.” 


Comptroller General Warren to Henry W. Miller, Department of Agriculture, 
February 1, 1943: 


Consideration has been given the matter presented in your letter 
of October 10, 1942, addressed to the General Accounting Office, as 
follows: 


Herewith is Bureau Voucher No. 3614 in favor of the Broadway Storage 
Company, Inc., 1702 E. Fayette Street, Baltimore, Maryland, for $78.00, covering 
the movement of household goods from Catonsville, Maryland to Woodbury, 
New Jersey (or vicinity) on behalf of Mr. Merl F. Hershberger, Associate Soil 
Scientist, for consideration in the matter of the legality of payment at the 
expense of the government. The voucher is supported by the following: 

Unnumbered contract dated September 3, 1942, awarded by the Chief of the 
Regional Administrative Services Division of this Bureau. 

Certified copies of the authorization for the movement of Mr. Hershberger’s 
household effects from Upper Darby, Pennsylvania to Woodbury, New Jersey, 
dated August 10, 1942. . 

Original Bill of Lading A-2003813 covering 4855 pounds, the weight of the 
particular shipment, indicating the satisfactory completion of the shipment. 

Weighmaster’s certificates. 

Mr. Hershberger originally entered on duty with the Soi] Erosion Service of 
the Department of Interior on March 4, 1935, at Zanesville, Ohio. His place 
of residence was Urbana, Illinois, and the cost of placing himself in a duty status 
at the original point of employment was borne by the employees. The Soil 
Erosion Service was subsequently transferred to the jurisdiction of the United 
States Department of Agriculture. This transfer occurred on April 26, 1935. 
Mr. Hershberger was one of the employees covered by this transfer and he has 
had consecutive properly executed authorizations changing his headquarters 
from several points up to July 1, 1940, at which time his official headquarters 
was Baltimore, Maryland, and at which time his official headquarters was 
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changed from that point to Upper Darby, Pennsylvania, certified copy also 
enclosed. 

Mr. Hershberger was a member of the Mobile Survey group and this change 
of headquarters was effected for administrative reasons to coordinate the control 
at a central point of the preparation of conservation surveys. Because of the 
employee’s being subject to moves from place to place, it was deemed unwise to 
have Mr. Hershberger move to the headquarters then designated. Dual head- 
quarters were then established at Catonsville, Maryland for the purpose of 
precluding the payment of per diem to the employee while serving at that 
location. 

The uncertainty of requirements with respect to mapping and the fact that 
the employee was subject to moves anywhere in the United States depending 
upon the needs of the Service, the length of time that he would be stationed in 
Catonsville, Maryland was not readily determinable. However, circumstances 
caused the continuous assignment of Mr. Hershberger at Catonsville for the 
period from July 1, 1940 to on or about September 1, 1942, at which time it was 
deemed in the best interest of the Service to transfer him from Catonsville, 
Maryland to Woodbury, New Jersey. 

The authorization for the movement of household effects was issued, certified 
copy of which is attached to the voucher in question, covering the movement 
from Mr. Hershberger’s official headquarters Upper Darby, Pennsylvania, to 
Woodbury, New Jersey. Mr. Hershberger, not having ever been required to 
move his household effects to Upper Darby, Pennsylvania, naturally moved his 
household effects from Catonsville, Maryland directly to Woodbury Heights, 
New Jersey, a suburb of Woodbury, New Jersey under this authorization. 

This employee is married and has dependents and under the authority con- 
tained in Executive Order #9122 [8588] he is entitled to the benefits of 5000 
pounds of household effects at government expense whenever the movement of 
his household effects is required for the convenience of the government. The 
list attached to the unnumbered contract listing household effects indicates that 
there are no articles restricted by Executive Order #8588. 

Section II [3] of Executive Order 9122 [amended section 11 of Executive Order 
No. 8588 so that it] reads as follows: 

“Section II. [11] Shipment from Points Other Than Official Station.—The 
expenses of transportation authorized hereunder shall be allowable whether 
the shipment originates from the employee’s last official station or from some 
previous place of residence, or partially from both: Provided, That the cost to 
the Government shall not exceed the cost of shipment in one lot by the most 
economical route from the last official station to the new. Shipments involving 
a cost greater than that authorized by this section may be made on a Govern- 
ment bill of lading, but the employee shall be required to reimburse the Gov- 
ernment for the excess cost immediately upon completion of the shipment. No 
expenses shall be allowable for the transportation of property acquired enroute 
from the last official station to the new. For the purposes of these regulations, 
the term ‘official station’ shall be construed to include any point from which 
the employee commutes daily to his official post of duty.” 

In defining the official headquarters of Mr. Hershberger, it appears for prac- 
tical purposes that Catonsville, Maryland was his official headquarters, although 
daily commutation between Upper Darby, Pennsylvania, and Catonsville, Mary- 
land would be impracticable; however, under the authorization setting up his 
dual headquarters, Mr. Hershberger was allowed travel expenses between the 
two points whenever officially required. The distance between Catonsville, 
Maryland and Upper Darby, Pennsylvania is approximately 111 miles. The 
mileage between Catonsville, Maryland, and Woodbury, New Jersey is approxi- 
pone ee miles, and to Woodbury, New Jersey via Upper Darby, Pennsylvania 

mues. 

The circumstances surrounding this case were not created by any considera- 
tion for the convenience of the employee, but on the contrary, it has been some- 
what of a hardship due to the uncertainties carried with his type of employ- 
ment. In view of the fact that the circumstances were created by official neces- 


sity, approval is respectfully requested for payment in full of the enclosed 
voucher at government expense. 


The involved shipment having been made, if not from the employee’s 
headquarters, at least from a “previous place of residence” (referring 
to the Executive order quoted, in part, in your letter [E. O. No. 9122, 
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April 6, 1942]), the formal Government contract with the carrier 
and the use of a Government bill of lading were not illegal; the 
carrier is entitled to be paid its proper charges. (However, for 
the preferable procedure in such a case, see 20 Comp. Gen. 568; 21 
Comp. Gen. 283.) While the lump-sum bid of $78 (offered at the 
time when the only weight available was an estimate of 5,400 pounds) 
was accepted, the bid stated, further, that the carrier holds a motor 
carrier’s certificate issued by the Interstate Commerce Commission 
and that it operates under the Household Goods Carriers’ Bureau 
tariff. The tariff rate being available, the carrier may not lawfully 
collect under its contract with the Government at a rate higher 
than the freight chargeable under the tariff. 22 Comp. Gen. 22; id. 
503. The tariff cited provides an applicable rate of $1.56 per cwt., 
resulting in a charge of $75.74, which amount, only, should be paid 
to the carrier—unless some packing or other accessorial services be 
shown to warrant payment of the higher figure claimed. There is 
involved, also, the question whether any portion of the amount paid 
is chargeable to the employee. 

If the facts be that there was a transfer of station on July 1, 1940, 
from Baltimore to Upper Darby, Pennsylvania, and a further transfer 
to Woodbury, New Jersey, effective September 1, 1942, with no 
shipment of effects until after the second transfer, the shipment of the 
effects direct from the first post to the third would not be reimbursable 
in full, since the shipment did not begin within the limit of six 
months (or any extension thereof up to two years) from the date 
of the first transfer—the ultimate time limitation prescribed by 
Executive Order No. 8588, as amended. 20 Comp. Gen. 568; B-28260, 
October 24, 1942. ; 

The papers submitted with your letter include a copy of a letter 
dated July 1, 1940, signed by the Regional Conservator, advising Mr. 
Hershberger that his headquarters were changed, effective that day, 
from Baltimore to Upper Darby, with authority granted for pay- 
ment of the cost of shipping his effects, and, also, a copy of a similar 
letter dated August 10, 1942, approved by the Assistant Secretary 
of Agriculture, which advised Mr. Hershberger as follows: 

In connection with the change of your headquarters from Upper Darby, 
Pennsylvania to Woodbury, New Jersey effective on or about September 1, 1942, 


transfer of your household effects is authorized under existing regulations, fhe 


amount.and type of goods to be transported to conform with Executive Order 
No. 8588, dated November 7, 1940. 


This transfer is for the benefit of the Government and not for the personal 
convenience of the employee. 


If, as would be the presumption, those letters written at the time of 
the “transfers” reflect the true state of affairs, it is not understood 
upon what evidence it is now asserted that it was deemed unwise 
for the employee to move to Upper Darby, and that dual headquarters 
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were then established at Catonsville (a suburb of Baltimore) for 
the purpose of precluding the payment of per diem while there. 

Unless some actual duty was called for at Catonsville, the employee’s 
home at that place could not become his official headquarters or one 
of dual headquarters—the general rule being, as held in a compar- 
able matter considered in 22 Comp. Gen. 231, that it is “improper 
in any case to designate the home of a consultant at which no work is 
performed as his official station * * *.” Whether Mr. Hersh- 
berger’s headquarters once established at Baltimore actually were 
transferred to Upper Darby in 1940 depends not alone upon his 
purported transfer order, but also upon the actual facts, such as 
the nature of his work, the designation of his position, and at what 
specific locations he was expected to, and did, render service. 
10 Comp. Gen. 469; 15 id. 624; 16 id. 47; 18 id. 423; 19 id. 347; 22 id. 
231. In other words, the location of an employee’s official head- 
quarters is determined from the principal place of his work rather 
than from a mere designation in an order. 

What were the actual facts of Mr. Hershberger’s place of assigned 
duties does not appear from your letter and, accordingly, the only 
determination justifiable on the present record is that, as his orders 
stated, he was transferred to Upper Darby in July, 1940. From this 
it would follow that, since his further transfer was more than two 
years later, he is chargeable with the expense incurred for the shipment 
of his effects over and above the constructive cost from Upper Darby 
to the new post at Woodbury, New Jersey (20 Comp. Gen. 479), which, 
according to Independent Movers’ and Warehousemen’s tariff 1-B, 
MF, ICC #7, appears to be $33.12. Unless some evidence can be 
adduced to establish that the employee’s headquarters did in fact 
remain at Baltimore, or that his headquarters, or one of dual head- 
quarters, actually and properly were fixed at Baltimore or Catonsville 
until the final move to New Jersey (compare the case of Dr. W. O. 
Gordon, of the Bureau of Agricultural Chemistry and Engineering, 
B-29647, October 27, 1942), there should be reported the collection 
from the employee of the difference between $33.12 and the amount 
properly to be paid on the voucher in accordance with the foregoing. 
The voucher is returned herewith. 

When your letter was received in this office, it was not entirely clear 
whether it was your purpose to forward the claim to the General 
Accounting Office for direct settlement under the provisions of section 
236, Revised Statutes, as amended, or to request of the Comptroller 
General, under authority of the act of December 29, 1941, 55 Stat. 875, 
876, 31 U. S.C. 82c, an advance decision as to the legality of the 
proposed payment. In that connection, there is for noting that your 
letter was addressed to the General Accounting Office—not to the 
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Comptroller General of the United States. When a certifying officer 
desires an advance decision, the voucher need not be certified and, to 
facilitate handling here, the submission should be addressed to the 
“Comptroller General of the United States, Washington, D. C.” 


(B-30931) 
PAY—AVIATION DUTY—ARMY AVIATION MEDICAL EXAMINERS 









































An Army aviation medical examiner required to participate regularly and fre- 
quently in aerial flights is not a flying officer of the Army within the definition 
of a flying officer contained in section 1 of the act of October 4, 1940, as en- 
larged by the phrase “commissioned officers or warrant officers while under- 
going flying training” appearing in the Military Appropriation Act, 1943, and, 
therefore, is not entitled to the 50 percent additional flying pay for flying 
officers authorized by section 18 of the Pay Readjustment Act of 1942, 


Assistant Comptroller General Elliott to Lt. Col. A. A. Dunn, U. S. Army, 
February 1, 1943: 


There was considered your letter of November 2, 1942, as follows: 


Pursuant to the provisions of Paragraph 25, Finance Circulars B-1, March 
14, 1942, there is submitted herewith for a decision in advance of payment, 
the Pay and Allowance Account and allied papers of Captain Walton T. Cham- 
pion, O-381073 (ORC), submitted to the undersigned disbursing officer for 
payment, whereon is claimed increased allowances for the period July 1, 1942, 
to October 31, 1942, inclusive. 

The undersigned is in doubt as tq whether or not Section 4, Executive Order 
9195, July 7, 1942, as published in Bulletin No. 35, War Department, July 16, 
1942, contemplates additional payment to aviation medical examiners of 50% 
of their base pay when by proper authority required to participate regularly 
and frequently in aerial flights. On the other hand, the Military Appropriation 
Act of 1943, as published in Bulletin No. 30, War Department, July 10, 1942, 
Section, “Finance Department, Finance Service, Army” excludes aviation medi- 
cal examiners from the classification of a flying officer. Further provision 
being made therein prohibiting payment in excess of $720 per annum to non- 
flying officers. 

Payment on the voucher submitted herewith has not and will not be made 
by the undersigned, pending return of same, properly approved for payment. 


Section 18 of the act of June 16, 1942, 56 Stat. 368, Public Law 
No. 607, 77th Congress, provides that: 


Officers, warrant officers, nurses, and enlisted men of any of the services 
mentioned in the title of this Act and members of the Reserve forces of such 
services, and the National Guard shall receive an increase of 50 per centum 
of their pay when by orders of competent authority they are required to partic- 
ipate regularly and frequently in aerial flights, and when in consequence of 
such orders they do participate in regular and frequent flights as defined by 
such Executive orders as have heretofore been, or may hereafter be, promul- 
gated by the President: * * * 


Section 4 of Executive Order No, 9195, dated July 7, 1942, in 
directing the execution of the above section 18 of the act of June 16, 
1942, provides in pertinent part that: 

Each officer of the Medical Corps of the Army or of the Navy who is duly 
assigned to duty with any aeronautic headquarters or unit of the Army, Navy, 
Marine Corps, or Coast Guard, or assigned to duty at a station where there is 


an aeronautie unit, and who has qualified as a flight surgeon or as an aviation 
medical examiner may be required to participate regularly and frequently in 
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aerial flights by the Commanding General of the Army Air Forces or by such 
officer or officers as he may designate forthe Army * * *. 

The proposed payment is based upon the proposition that inasmuch 
as Captain Champion has been ordered to participate regularly and 
frequently in aerial flights during the period of July 1, 1942, to June 
80, 1943, he is entitled, in his capacity as aviation medical examiner, 
to the 50 per centum increase as flying pay provided in section 18 of 
the act of June 16, 1942, by reason of the provision in Executive Order 
No. 9195 that officers qualified as flight surgeons or as aviation medical 
examiners may be required to participate regularly and frequently 
in aerial flights. 

However, payments authorized under the cited law are necessarily 
subject to the limitations contained in the act of July 2, 1942, 56 Stat. 
612, Public Law No. 649, 77th Congress, making appropriation for the 
military establishment for the fiscal year ending June 30, 1943, which, 
under the heading “Finance Service, Army,” provides as follows: 

* * * That the appropriations contained in this act shall not be available 


for increased pay for making aerial flights by nonflying officers at a rate in 
excess of $720 per annum, which shall be the legal maximum rate as to such 


officers * * 

Section 1 of the act of October 4, 1940, 54 Stat. 963, defines a flying 
officer as follows: 

* * * That a flying officer is defined as one who has received an aeronautical 
rating as a pilot of service types of aircraft or one who has received an aero- 
nautical rating as an aircraft observer or as any other member of a combat crew 
under such regulations as the Secretary of War may prescribe. 


The act of July 2, 1942, supra, provides further: 


. * 


* That, during the continuance of the present war and for six months 
after the termination thereof, a flying officer as defined under existing law shall 
include flight surgeons, and commissioned officers or warrant officers while 
undergoing flying training * * *. 


While flight surgeons afe specifically included within the above 
definition of flying officers, no provision is made for the inclusion of 
medical officers qualified as aviation medical examiners. Whether 
officers qualified as aviation medical examiners and ordered to par- 
ticipate in aerial flights are to be considered flying officers within the 
statutory meaning, must rest upon a determination as to whether they 
may be considered commissioned officers undergoing flying training. 
Inasmuch as the quoted provision of the act of July 2, 1942, does not 
qualify the phrase “undergoing flying training” it is proper to refer 
briefly to the legislative history of the enactment in order to ascertain 
the particular result which was sought to be achieved by the language 
used. 19 Comp. Gen. 227; 20 id. 81; and cases there cited. In the 
hearings on the proposed bill, H. R. 7280, before the Subcommittee of 
the Committee on Appropriations, House of Representatives, on page 
71, appears the following discussion of the proposed provision ; 
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Mr. Snypeg. General, looking at the flight-pay projects on page 12 of the justi- 
fications, which I appreciate applies solely to officers, I should like you to state 
if you pay flight pay to student aviators. 

General Louveury. Yes, sir. 

Mr. Snyper. I ‘ask that because the Comptroller General ruled on last Decem- 
ber 16 that student aviators of the Marine Corps were entitled to flight pay, and 
that ruling also applied to the Navy. In an earlier decision Army student avia- 
tors were barred by the legal definition, applying to the Army alone, of a flying 
officer. We endeavor to keep the services on a uniform basis as to pay. We 
have a hard time doing it at times, as we all know. How does the Army feel 
about this matter? 

General Loucury. I would like to make a brief statement, and Colonel Bradley 
is here from the Air Corps to make a further statement. It is my understanding 
that so far this situation is not cleared up, and that the decision of the Comp- 
troller General was simply in accordance with existing law. The law, as it 
applies to the Navy flying officers, does include student aviators; whereas the 
law pertaining to the Army provides that the flying officer shall consist of rated 
pilots, observers, and members of combat crews. The difference is the result of 
a difference in the existing law. Is that correct, Colonel Bradley? 

Colonel BRADLEY. Officer student aviators receive only $60 per month for flight 
pay during the period they are undergoing training. They do not receive 50 
percent flight pay until they become rated pilots or observers. 

Mr. Snyper. General, I suggest, if any discrimination exists, that you prepare 
some language designed to remove it, and submit it to the clerk of the committee 
before we mark up the bill. 


In the report of the Committee on Appropriations to the House of 
Representatives, Report No. 2266, concerning the proposed bill, on page 
11, appears the following: 









































The second phrase of the proviso, applying to commissioned officers and war- 
rant officers undergoing flying training, is intended to equalize flying pay of 
Army and Navy personnel undergoing flying instruction. 

The provision, as presented by the Committee on Appropriations of 
the House of Representatives, was approved by the House of Repre- 
sentatives and the Senate and enacted as a part of the act of July 2, 
1942, in the above-quoted form. 

It is apparent that the inclusion within the act of July 2, 1942, 
of the phrase “commissioned officers and warrant officers while under- 
going flying training” was designed to provide the 50 percent addi- 
tional flying pay to those officers of the Army undergoing training as 
student aviators only, the purpose being to place such officers within 
the same pay status as student aviators of the Navy and Marine Corps. 
It must be held, therefore, that Captain Champion, in his capacity as 
aviation medical examiner under orders to participate regularly and 
frequently in aerial flights, is not a flying officer within the contem- 
plation of that provision. Accordingly, payment on the voucher, 
which is retained in this office, is not authorized. 


(B-81864) 


PAY—LONGEVITY—SERVICE CREDITS—INACTIVE SERVICE IN THE 
OFFICERS’ RESERVE CORPS 





Section 9 of the Pay Readjustment Act of 1942, which specifies the service which 
may be counted for longevity pay purposes by enlisted men paid under its 
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provisions, does not authorize the counting of inactive service in the Officers’ 
Reserve Corps, and, therefore, such inactive service may not be counted for 
longevity pay purposes by an enlisted man of the Army. 


Assistant Comptroller General Elliott to Col. W. B. Miller, U. S. Army, 
February 1, 1943: 


There has been considered your letter of December 23, 1942, as 
follows: 


The inclosed War Department Form No. 337 with statement of service attached, 
covering claim of T-5/Gr. Jack I. C. Wheeler, R-729372, for difference in longevity 
pay between over six years’ service and over twenty years’ service for the period 
July 21, 1942, to October 31, 1942, inclusive, having been presented to the under- 
semen. an accountable disbursing officer, for payment, is forwarded for advance 
decision. 

The undersigned is in doubt as to whether or not twenty years’ service can 


be credited for longevity purposes, inasmuch as credit claimed includes inactive 
service in the Officers’ Reserve Corp’ 


No further action toward aint of this claim will be taken by the disbursing 
officer concerned, pending final action thereon. 

Wheeler bases his claim for longevity pay as an enlisted man with 
over twenty years’ service on service in the Officers’ Reserve Corps 
from April 25, 1924, to April 25, 1938, with the following periods of 
active duty: 

August 17, 1924 to August 31, 1924 
August 9, 1925 to August 23, 1925 
September 14, 1926 to September 28, 1926 
August 17, 1927 to August 20, 1927 
August 5, 1928 to August 18, 1928 

August 4, 1929 to August 17, 1929 

July 17, 1932 to July 30, 1982 

February 29, 1936 to May 20, 1936 

Section 9 of the Pay Readjustment Act of 1942, 56 Stat. 363, pro- 
vides, in pertinent part, as follows: 

Every enlisted man paid under the provisions of this section shall receive an 
increase of 5 per centum of the base pay of his grade for each three years of 
service up to thirty years. Such service shall be active Federal service in any of 
the services mentioned in the title of this Act or Reserve components thereof; 
service in the active National Guard of the several States, Territories, and the 
District of Columbia; and service in the enlisted Reserve Corps of the Army, 
the Naval Reserve, the Marine Corps Reserve, and the Coast Guard Reserve. 
[Italics supplied. ] 

The Army is one of the services mentioned in the title of the above- 
referred to act and the Officers’ Reserve Corps is a Reserve component 
of the Army of the United States. 10 U.S.C. 2. By the express 
terms of section 9 of the act, supra, only active Federal service in the 
Reserve components is authorized to be counted by enlisted men for 
longevity pay purposes except to the extent therein otherwise pro- 
vided. Cf. 16 Comp. Gen. 474. The last clause of this same section 
9 specifically enumerates those Reserve components in which inactive 
service may~be counted by enlisted men for longevity pay purposes 
(see 22 Comp. Gen. 411, 419) and the Officers’ Reserve Corps is not 
included in that enumeration. Thus, it follows that an enlisted man 








734 DECISIONS OF THE COMPTROLLER GENERAL 


may not count inactive service in the Officers’ Reserve Corps for lon- 
gevity pay purposes. 

Wheeler’s service record indicates that he had less than six months’ 
active duty as a member of the Officers’ Reserve Corps. Accordingly, 
payment on the voucher, which is retained in this office, is not 
authorized. 










(B-29424) 


RENTAL ALLOWANCE—PRESUMPTION OF ADEQUACY OF QUARTERS 
WHEN OCCUPIED BY OFFICER AND HIS DEPENDENTS 

































Insofar as concerns the rental allowance authorized to be paid under the cir- 
cumstances and conditions of sections 6 of the acts of June 10, 1922, as 
amended, and June 16, 1942, and the applicable regulations, quarters assigned 
to a naval officer which were considered inadequate for himself and his 
dependents become presumptively adequate when voluntarily occupied by 
the officer and his dependents, and, therefore, no rental allowance as for 
an officer with dependents is payable for periods during which the quarters 
are so occupied, but the presumption of adequacy does not extend to periods 
during which the officer’s dependents do not actually occupy the quarters. 


Assistant Comptroller General Elliott to the Secretary of the Navy, February 
2, 1943: 

There has been considered your letter of October 7, 1942, requesting 
decision whether Lieutenant Commander Marshall A. Anderson, U. S. 
Navy, Retired, is entitled to rental allowance as for an officer with 
dependents (lawful wife) from November 1, 1941, to August 7, 1942, 
for periods during which his dependent did not occupy public quarters 
at his permanent station. 

It is disclosed that during the period involved the officer’s permanent 
station was United States Fleet Training Base, San Clemente Island, 
California, and that, as commanding officer of the station, he occupied 
public quarters consisting of a living room, two bedrooms and a bath. 
The quarters had no kitchen facilities. For certain periods between 
November 1, 1941, and August 7, 1942, both the officer and his wife 
occupied the quarters. The exact dates during which the officer’s 
wife resided with him in the quarters were the subject of controversy 
but the officer now has agreed to accept the statements in this con- 
nection made by Lieutenant R. L. Buswell (SC), USNR, the dis- 
bursing officer at the officer’s station at that time, who states that the 
officer’s wife occupied the quarters from November 1 to 25, 1941, 
December 9, 1941, to January 20, 1942, February 10 to April 14, 1942, 
and April 28 to June 4, 1942, all dates inclusive. On this basis, it 
appears that the officer’s wife lived at his station for periods totaling 
more than five months out of the approximately seven months in- 
volved and, hence, that she may not be considered as merely making 
brief visits there. It is stated that the officer was credited with 
rental allowance as an officer with dependents from November 1, 1941, 
to March 31, 1942. 
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It is understood that you are satisfied the officer is not entitled to 
rental allowance for periods his wife was actually present at his per- 
manent station and occupied the public quarters there, and that your 
only doubt in the matter is with reference to those periods during 
which thé quarters were not in fact occupied by her. 

Section 6 of the act of June 10, 1922, 42 Stat. 628, as amended by 
section 2 of the act of May 31, 1924, 43 Stat. 250, provided: 


Except as otherwise provided in the fourth paragraph of this section, each 
commissioned officer below the grade of brigadier general or its equivalent, 
in any of the services mentioned in the title of this Act, while either on active 
duty or entitled to active duty pay shall be entitled at all times to a money 
allowance for rental of quarters. * * 

* - > 4a * s ° 


No rental allowance shall accrue to an officer, having no dependents, while 
he is on field or sea duty, nor while an officer with or without dependents is 
assigned as quarters at his permanent station the number of rooms provided 
by law for an officer of his rank or a less number of rooms in any particular 
case wherein, in the judgment of competent superior authority of the service 
concerned, a less number of rooms would be adequate for the occupancy of 
the officer and his dependents. 

Regulations in execution of the provisions of this section in peace and in 
war shall be made by the President and shall, wherever practical in his judg- 
ment, be uniform for all of the services concerned, including adjunct forces 
thereof. 


Section 6 of the act of June 16, 1942, 56 Stat. 361, Public Law 607, 
effective June 1, 1942, is, in part, as follows: 


Seo. 6. Except as otherwise provided in this section, each commissioned officer 
below the grade of brigadier general or its equivalent, in any of the services men- 
tioned in the title of this Act, while either on active duty or entitled to active-duty 
pay shall be entitled at all times to a money allowance for rental of quarters. 

* * * + * . 


No rental allowance shall accrue to an officer having no dependents while 
he is on field or sea duty, nor shall any rental allowance accrue to an officer 
with or without dependents who is assigned quarters at his permanent station 
unless a competent superior authority of the service concerned certifies that such 
quarters are not adequate for the occupancy of the officer and his dependents, 
if any: Provided, That an officer although furnished with quarters shall be 
entitled to rental allowance as authorized in this section if by reason of orders 
of competent authority his dependents are prevented from occupying such 
quarters. 


Pursuant to the authority vested in the President by the quoted 
provisions of section 6 of the act of June 10, 1922, as amended, 
regulations were promulgated by Executive Order No. 4063, August 
13, 1924, in part, as follows: 


(b) Every officer permanently stationed at a post, yard, or station where public 
quarters are available, will be assigned thereat as quarters the number of 
rooms prescribed by law for an officer of his rank, or a less number of rooms 
determined by competent superior authority, in accordance with regulations of 
the Department concerned, to be adequate in the particular case for the occupancy 
of the officer and his dependents, if any; which regulations shall provide among 
other things that quarters voluntarily occupied by an officer with his dependents 
shall be conclusively presumed to be adequate and shall be assigned 
accordingly. * 


U. S. Navy Regulations, C. N. R. 16, October 9, 1934, Article 
1819 (7), provides: 
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The voluntary occupation by an officer without dependents or by an officer 
with his dependents of the quarters assigned shall be conclusive proof that 
they are adequate. 

The quarters occupied by the officer here involved were apparently 
considered inadequate for himself and dependents and were not 
officially so assigned. However, it is clear that, insofar as rental 
allowance is concerned, public quarters voluntarily occupied by an 
officer with his dependents are conclusively presumed to be adequate 
during the period of occupancy. In other words, if public quarters 
otherwise considered inadequate are voluntarily occupied by an 
officer and his dependents, his situation with respect to rental allow- 
ance is the same, during the period of such occupancy, as if he had 
been officially assigned adequate quarters. This presumption of 
adequacy, however, does not extend beyond the periods of occupancy. 
Consequently, the circumstance that quarters occupied by an officer 
and his dependents are conclusively presumed to be adequate does 
not make the quarters actually adequate, within the meaning of the 
statutory provisions, for periods during which the officer’s dependents 
do not actually occupy the quarters. 

The record in this case indicates that during the periods Lieutenant 
Commander Anderson’s wife did not occupy public quarters he was 
not assigned adequate public quarters at his permanent station within 
the meaning of the law and regulations, and if otherwise correct, 
the officer’s account may be adjusted on the basis that he was entitled 
to rental allowance as an officer with dependents during such periods, 
provided that for the period June 4 to August 31, 1942, when his 
wife did not occupy quarters at the station, it be certified by competent 
superior authority, pursuant to section 6 of the act of June 16, 1942, 
supra, effective June 1, 1942, that the quarters occupied by the officer 
were not adequate for the occupancy of the officer and his dependents. 


(B-31590) 


SIX MONTHS’ DEATH GRATUITY PAY—EFFECT OF DEATH OF 
BENEFICIARY 


Where the widow, child or children, or designated beneficiary of a Navy officer, 
enlisted man or nurse dies subsequent to the death of the person in the service 
but prior to payment of the six months’ death gratuity authorized by the act 
of May 22, 1928, as amended, the right to receive the gratuity passes to the 
legal representative of the deceased beneficiary. 


Assistant Comptroller General Elliott to the Secretary of the Navy, February 
2, 1943: 

There has been received your letter of January 6, 1943, with en- 

closure, requesting decision on the questions stated therein as follows: 


(a) When the widow, child or children, or designated beneficiary of a de- 
ceased Navy officer, enlisted man or nurse dies prior to payment of the six 
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months gratuity as authorized under the Act of May 22, 1928 (34 U. S. C. 943), 
as amended, and subsequent to the death of the person in the service, does 
the right to receive the gratuity pass to the legal representative of the deceased 
beneficiary? 

(b) If the answer to the foregoing question is in the negative, may the 
claim of any grandparent, parent, brother or sister, who has not been named 
as beneficiary by the person in the service, be considered under the cited Act 
and paid, if otherwise in order? 


The act of May 22, 1928, as amended, section 943, Title 34, U. S. 
Code, provides: 


Immediately upon efficial notification of the death from wounds or disease, 
not the result of his or her own misconduct, of any officer, enlisted man, or 
nurse on the active list of the regular Navy or regular Marine Corps, or on 
the retired list when on active duty, the Paymaster General of the Navy shall 
cause to be paid to the widow, and if there be no widow, to the child or chil- 
dren, and if there be no widow or child, to any other dependent relative of 
such officer, enlisted man, or nurse previously designated by him or her, an 
amount equal to six months’ pay at the rate received by such officer, enlisted 
man, or nurse at the date of his or her death. The Secretary of the Navy 
shall establish regulations requiring each officer and enlisted man or nurse 
having no wife or child to designate the proper dependent relative to whom 
this amount shall be paid in case of his or her death. Said amount shall be 
paid from funds appropriated for the pay of the Navy and pay of the Marine 
Corps, respectively: Provided, That if there be no widow, child, or previously 
designated dependent relative, the Secretary of the Navy shall cause the 
amount herein provided to be paid to any grandparent, parent, sister, or brother 
shown to have been actually dependent upon such officer, enlisted man, or 
nurse prior to his or her death, and the determination of such fact by the 
Secretary of the Navy shall be final and conclusive upon the accounting officers 
of the Government: Provided, That nothing in this section or in other exist- 
ing legislation shall be construed as making the provisions of this section ap- 
plicable to officers, enlisted men, or nurses of any forces of the Navy of the 
United States other than those.of the regular Navy and Marine Corps, and 
nothing in this section shall be construed to apply in commissioned grades to 
any officers except those holding permanent or probationary appointments in 
the Regular Navy or Marine Corps: Provided, That the provisions of this sec- 
tion shall apply to the officers and enlisted men of the Coast Guard, and the 
Secretary.of the Treasury will cause payment to be made accordingly. 


See also section 4, act of August 27, 1940, 54 Stat. 864, and the act 
of March 17, 1941, 55 Stat. 43, in connection with payment of the six 
months’ death gratuity in cases - members of the Naval Reserve 
and Marine Corps Reserve. 

In the case of Campbell, Cater of Spotswood v. The United 
States, 80 C. Cls. 836, decided March 4, 1935, considering a similar 
question, the court held as follows: 

* * * The right of action on such claim, in the absence of a provision 
to that effect in the statute, creating it, is not abated by the death of the per- 
son having the claim, but passes to his legal representative, who can prosecute 
it to judgment. 

This office has, in other similar cases followed the decision of the 
Court of Claims in the Spotswood case. See decisions of April 3, 
1939, A-56055; June 24, 1941, B-15137, and December 7, 1942, 
B-30573. 

Accordingly, question “(a)” as presented in your letter is answered 


—_ affirmative, thus making it unnecessary to consider question 
of ) ” 
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(B-1872) 


ADDITIONAL COMPENSATION UNDER THE ACT OF DECEMBER 22, 
1942—PART TIME EMPLOYEES 


Where the number of hours of the administrative workweek for full time em- 
ployees was increased after the date of approval of the overtime and addi- 
tional compensation act of December 22, 1942, and no change was made in 
the number of hours of regular part time employees in similar positions, the 
part time employees are entitled under and within the limitations of the 
said act to 10 percent increase in the compensation which they were receiving 
on the date of approval of the act. 


Comptroller General Warren to O. H. Nielson, War Production Board, February 
2, 1943: 


I have your letter of January 19, 1943, as follows: 


The War Production Board have appointed a number of messengers on a part- 
time basis in accordance with Department Circular No. 389 of the Civil Service 
Seereiesian, dated December 12, 1942 (Section 7), which states in part as 
ollows: 

“Part-time employees with a regular tour of duty must be paid a proportionate 
amount of the annual compensation for full-time positions in the same classifica- 
tion grade. In other words, the compensation should be fixed at a rate having 
the same relation to the rate fixed by the Classification Act for full-time in a 
similar position which the time worked by the part-time employees bears to the 
number of hours per week prescribed by the head of the agency for full-time 
employees.” 

Under date of September 28, 1942, the Chairman’s designee for the Board fixed 
the regular work week of all employees for not more than 44 hours nor less than 
39 hours. In accordance with this Directive and the Civil Service Commission 
Circular, the messengers were employed on a twenty-eight hour week basis, and 
compensation has been paid on 28/44 of the annual salary rate ($1320). 

The Congress in Joint Resolution No. 170 extending the overtime rates of 
compensation provided in part that: 

“That officers or employees whose compensation is based on mileage, postal 
receipts, fees, piecework, or other than a time period basis, or whose hours of 
duty are intermittent, irregular, or less than full time, substitute employees whose 
compensation is based upon a rate per hour or per day, and employees in or 
under the legislative branches, shall be paid additional compensation, in lieu 
of the overtime compensation authorized herein, amounting to ten per centum of 
so much of their earned basic compensation as is not in excess of a rate of 
$2,900.00 per annum, and each such employee shall be paid only such addition[al] 
compensation or portion thereof as will not cause his aggregate compensation 
to exceed a rate of $5,000 per annum.” , 

Under the provisions of the cited Resolution, the employees in question are 
entitled to additional compensation amounting to ten per centum of so much of 
their earned basic compensation as is not in excess of a rate of $2,900 per annum. 

As a result of the approval of Resolution 170, the Chairman of the Board, 
through his designee, fixed the regular work week at forty-eight hours, and 
there are now in preparation for my certification as Authorized Certifying 
Officer semi-monthly payrolls containing payment for overtime. 

Prior to the overtime provisions, the basic annual salary of these employees 
was computed in accordance with the provisions of 11 Comptroller General 362, 
which states in part that: 

“The compensation of a part-time employee regularly employed throughout 
the year or for substantial periods should be computed by multiplying the salary 
rate per annum fixed administratively for a similar full-time position by the 
fraction of time actually employed.” 

For Example: 


28/44 of annual rate 
BARD OR GERD OB icin dt des binisinds he ascetic et ees $840. 00 
On the basis of the overtime provisions, if the salary computation is based on a 


forty-eight hour week, plus ten per cent of the Joint Resolutions, the basic annual 
salary amounts to $847.00 which is only $7.00 in excess of the amount received 
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prior to the overtime provisions. It, therefore, does not appear that compensa- 
tion paid on this basis would be an equitable adjustment of these employees’ pay 
in accordance with the intent of the Resolution. 

{1] For Example: 


Salary: 
28/48 of annual rate 
Be hia htc hc ettniieh Wace lid cinta lant behbiaid $770. 00 
Plus 10% (Joint Resolution) —.--_-__-___ iininlivesieee intaliacemaiids 77. 00 


$847. 00 


Further, if computed on a forty hour week, plus ten per cent (Joint Resolu- 
tion), the total salary would be $1,016.40, which appears to be the most equitable 
means of allowing the full benefits under the provisions of the Resolution. 

(2] For Example: 

28/40 of annual rate 


re 0 nc rc pcticcn eninge tireginanena $924. 00 
Pius’ 10% (GWJolnt Resolution)... 221-22 ce es 92. 40 
$1016. 40 


Since the Resolution provides for a ten per cent increase in pay of the employees 
in question, in lieu of overtime, up to and including $2900.00 of their income, it 
seems that the method as set forth in the latter example would compensate 
the employees as was intended. However, should their pay be computed by 
multiplying the salary rate per annum at which they are allocated by the fraction 
of time they actually work and a forty-eight hour week, plus ten per cent (Joint 
Resolution)? or would the pay be computed by multiplying the salary rate per 
annum at which they are allocated by the fraction of time they actually work 
on a forty-hour week, plus ten per cent (Joint Resolution) ? 

Your opinion is respectfully requested on the question presented in order that 
a uniform method may be determined in computing the basic annual salary rate 
of part-time messengers, as effected by the Provisions of Resolution 170. 

It is not the general practice to render a decision to a certifying 
officer unless a voucher accompanies the submission (see 21 Comp. Gen. 
1128) but since the matter presented here relates to pay rolls and in 
view of your statement that “there are now in preparation for my 
certification as authorized Certifying Officer semi-monthly pay rolls 
containing payment for overtime”, the failure to submit prepared 
pay rolls will not be objected to. 

The authority contained in Joint Resolution No. 170, approved 
December 22, 1942, 56 Stat. 1068, Public Law 821, to pay additional 
compensation to regular part-time employees amounting to ten per 
centum of so much of their earned basic compensation as is not in 
excess of a rate of $2,900, subject to a maximum compensation of $5,000 
per annum, clearly was intended to result in such employees receiving 
an increase of ten per centum in their compensation. While the Con- 
gress used the expression “earned basic compensation”, which is not 
entirely clear, in the light of the decisions of this office and the circular 
of the Civil Service Commission, referred to in your letter, it does 
seem clear that the Congress did not intend to reduce the salaries or 
grant an increase in excess of ten per centum to employees such as 
those discussed in your letter. That the said decisions and the provi- 
sions of the circular referred to are sound must be conceded, However, 
they were issued prior to the act of December 22, 1942, and now must 
be considered and applied in the light of its provisions, However, 
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the application of the said decisions and circular, to the statute, in 
accordance with the examples cited in your letter (which have been 
numbered as 1 and 2 for reference purposes) certainly would not 
accomplish the evident purpose of the statute. In example No. 1 the 
application of the statute would require a considerable reduction in 
the basic compensation of the employees with the result that the ten 
per centum increase authorized actually would result in a total salary 
increase of less than one per centum over the salary received prior to 
enactment of the statute. On the other hand in example No. 2, the 
application of the statute would result in a total salary increase of 
approximately twenty-one per centum over the salary received prior 
to enactment of the statute. Obviously, no such results were intended. 
From what is stated in your letter it appears that the basic com- 
pensation of regular part-time positions in the War Production Board 
regularly and legally was fixed on the basis of a 44-hour week prior to 
approval of the joint resolution of December 22, 1942. The said joint 
resolution does not require the rendition of overtime service by regular 
part-time employees to entitle such employees to the payment of “ten 
percentumof * * * their earned basic compensation.” See deci- 
sion of January 2, 1943, B-31316, 22 Comp. Gen. 589. To that extent, 
at least, the overtime provisions of the statute do not apply to them. 
Under the circumstances, and in order to accomplish the purposes 
of the statute and give full effect to the intent of the Congress, it must 
be regarded that the earned basic compensation of regular part-time 
employees and the ten per centum additional compensation authorized 
to be paid was legally fixed and is to be computed in line with the prior 
decisions of this office and the circular of the Civil Service Commission, 
supra, on the work week in effect on the date of approval of Joint 
Resolution No. 170—December 22, 1942. 


(B-31053) 


{NSURANCE— TORT LIABILITY — REIMBURSEMENT OF PREMIUMS 
PAID BY LOCAL HOUSING AGENCY COOPERATING WITH FEDERAL 
AGENCY 


A local housing agency may be reimbursed amounts paid as premiums on 

insurance which it has taken out to protect itself against possible tort 
liability—to which it has been subjected by applicable state law—in con- 
nection with the performance of its services as agent of the Public Housing 
Authority of the National Housing Agency in the development of defense 
housing projects authorized by the act of October 14, 1940, as amended. 
19 Comp. Gen. 798, distinguished. 


Comptroller General Warren to the National Housing Administrator, February 
4, 1943: 


Reference is made to your letter of December 11, 1942, as follows: 


The United States Housing Authority (presently administered as the Federal 
Public Housing Authority, National Housing Agency, pursuant to the provisions 
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of Executive Order No. 9070, dated February 24, 1942) submitted to your office 
for preaudit Bureau Voucher No. HD-30022-34, in the amount of $1643.19, 
for payment to the New York City Housing Authority as “reimbursement for 
expenditures incurred and paid for relocation of tenants and premiums on 
liability insurance * * *” of which amount $620.00 was disallowed on 
Preaudit Difference Statement dated February 26, 1942, with the explanation 
that: 

“There is no authority for payment from Federal funds of contingent 
liability insurance covering personal injuries under the foundation and super- 
structure contract. See 19 Comp. Gen. 798 and decisions cited therein.” 

The liability insurance in question is that which the New York City Housing 
Authority purchased to protect itself while performing services for the Admin- 
istrator of the Federal Works Agency in accordance with an agreement to 
develop defense housing projects authorized by Section 305 of the Lanham Act, 
as amended (copy attached), which provides in part as follows: 

“In carrying out the provisions of this Act the Administrator is authorized 
to utilize and act through the Federal Works Agency and other Federal 
agencies and any local public agency, with the consent of such agency, and any 
funds appropriated pursuant to this Act shall be available for transfer to any 
such agency in reimbursement therefor.” 

In accordance with the intent of the Congress, as indicated in this authoriza- 
tion, it has been the policy first of FWA and now of this Agency to act through 
and utilize the services of local public agencies wherever best suited for the 
effectuation of the purposes ef the Lanham Act. In the case of the contract with 
the New York Housing Authority, as in the case of similar contracts with all 
other local public agencies, the agreement of the Government is to reimburse the 
local public agency for all proper administrative expenses incurred, and no fee 
or other compensation is involved. 

The Public Housing Law of the State of New York provides in Paragraph 2 of 
Section 157 (Chapter 808, Laws of 1939, approved June 8, 1939) as follows: 

“2. An action against an authority, accruing after the enactment of this chapter 
for damages for injuries to real or personal property, or for the destruction 
thereof, or for damages for personal injuries, alleged to have been sustained by 
reason of the negligence of, or by the ereation or maintenance of a nuisance by, 
said authority, or any member, officer, agent or employee thereof, shall be com- 
menced within one year after the cause of action therefor shall have accrued, 
provided that a notice of the intention to commence such action and of the time 
when and place where the damages were incurred or the injuries were received, 
together with a verified statement showing in detail the property alleged to have 
been damaged or destroyed or the injuries alleged to have been received, and the 
value of the damages claimed therefor, shall have been filed with the authority 
within six months after such cause of action shall have accrued.” 

The New York City Housing Authority contended that under the above law it is 
subject to damages for any personal injuries alleged to have been sustained by 
reason of the negligence of, or by the creation or maintenance of a nuisance by it, 
or any of its members, officers, or employees and, since it was in effect donating 
its services, insisted upon the purchase of contingent liability insurance for its 
protection if its services were to be utilized, and upon reimbursement for the cost 
thereof. The same view has been taken by other local public agencies. 

An examination of your decision in 19 Comp. Gen. 798 (1940), cited in the 
preaudit difference statement, does not seem to apply, in view of the facts above 
related. In that decision, holding that the Administrator of the Federal Housing 
Administration could not expend money out of the Housing Fund to procure 
insurance against his tort liability in connection with property acquired by him, 
you stated: 

“Tt is a settled policy of the United States to assume its own risks and the 
established rule is that, unless expressly provided by statute, funds for the support 
of Government activities are not considered applicable generally for the purchase 
of insurance to cover loss of or damage to Government property. 13 Comp. Dec. 
779; 14 id. 836; 23 id. 269; id. 297 ; 4 Comp. Gen. 690; 7 id. 105; and 17 id. 55.” and 

“* * * As to this policy of the Government to assume its own risks no ma- 
terial distinction is apparent between assumption of risk.for property damage and 
assumption of risk for tort liability * * *”’ [Italics supplied.] 

The decision would not appear to be pertinent to the facts of the present case, 
as it pertains to insurance covering the risks of the Government and not to 
insurance purchased to protect risks which are not borne by the Government. 

The Congress, in authorizing the utilization of local public housing authorities, 
could not have intended that such agencies whose services are furnished without 
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profit incur risks, drising from such services, for the benefit of the Government. 
Also, such an implication would render it impossible to obtain their necessary 
cooperation in connection with the war housing program. The conclusion is 
forced that the Congress intended that there be reimbursement to those public 
bodies of all reasonable expenses arising out of, or necessary to secure, their 
services in carrying out the provisions and purposes of the Lanham Act, including, 
if necessary, contingent liability insurance. 

The situation appears to be analogous to that of a cost-plus-a-fixed-fee contrac- 
tor for the Government who may be reimbursed all proper administrative ex- 
penses which you have ruled include the cost of contingent liability insurance. 
See 21 Comp. Gen. 149 (1941). 

I would appreciate it, therefore, if you would reconsider the action taken by 
the Audit Division of your office, with a view of authorizing payment of the 
aforesaid disallowance, in order that local housing authorities may be reim- 
bursed for premiums on contingent liability insurance policies protecting them 
against possible liability resulting from services provided by them at cost to 
the Government. 

It appears from the record that the insurance referred to was taken 
out by the New York City Housing Authority and while it appears 
that the Federal Works Agency, or the Federal Works Adminis- 
trator, and the United States Housing Authority also were included 
as named assured parties, it further appears from the record that the 
inclusion of these Federal agencies in the policy resulted in no in- 
crease in the premium for the policy over what the charge for the 
premium would have been had the New York City Housing Authority 
been the sole named assured. 

Thus, the matter as presented by your letter does not involve the 
question whether the United States Housing Authority or its suc- 
cessor, the Federal Public Housing Authority of the National Housing 
Agency, may procure liability instirance such as here involved but 
rather whether the local housing agency—the New York City Housing 
Authority—may be reimbursed for the cost of premiums reported to 
have been paid by it for liability insurance taken out by it to protect 
itself against possible tort liability that may arise against it in con- 
nection with the performance of its services as agent of the United 
States Housing Authority for the project referred to in your letter. 
The case is, therefore, not comparable to that considered in the decision 
of March 20, 1940, to the Federal Housing Administrator, 19 Comp. 
Gen. 798, wherein it was held that there was no authority in the Fed- 
eral Housing Administration for procuring insurance against possible 
tort liability of the Federal Housing Administrator as owner of houses 
acquired by him under the provisions of the National Housing Act. 

It appears from what is stated in your letter, particularly the State 
law quoted therein, that the New York City Housing Authority is 
subject to tort liability for certain types of wrongful acts and that for 
that reason it insisted upon obtaining as a matter of protection to 
itself the liability insurance referred to before undertaking to act as 
agent of the United States Housing Authority in the matter. Regard- 
Jess of whether the United States Housing Authority or its successor, 
the Federal Public Housing Authority, may or may not be subject to 
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tort liability in connection with their authorized activities—as to 
which, see 39 Op. Atty. Gen. 559, and cases there cited—an agent per- 
forming authorized activities for them would not be immune from tort 
liability arising from such acts if the agent were otherwise subject to 
such liability. See Sloan Shipyards v. United States Fleet Corp., 
258 U. S. 549, 568; Keifer & Keifer v. Reconstruction Finance Corp., 
et al., 306 U.S. 381, 386. 

In view of the foregoing and the facts and circumstances set forth 
in your letter this office will not be required to object to reimbursement 
of the New York City Housing Authority, upon a properly stated and 
certified voucher, for the insurance premium of $620 referred to, upon 
the submission of evidence showing that it has been paid by that 
agency to the insurer. 


(B-31861) 


WITNESSES—FEES AND TRAVELING EXPENSES—$1 PER ANNUM 
PERSONNEL TESTIFYING ON BEHALF OF THE UNITED STATES 


Personnel who are paid compensation of $1 per annum, such as “hearing 
officers” of the Selective Service System, are salaried officers or employees 
of the United States within the meaning of section 850, Revised Statutes, 
as amended, and, therefore, when testifying as witnesses on behalf of the 
United States, they are entitled to reimbursement for traveling expenses and 
per diem in lieu of subsistence but are not entitled to any fee or compensation 
in addition to the $1 per year salary. 21 Comp. Gen. 886, distinguished. 


Comptroller General Warren to the Attorney General, February 4, 1943: 
I have your letter of January 18, 1943, ref. A3-5, as follows: 


The Department has before.it the question of determining what may be paid 
a hearing officer duly appointed by the Attorney General under Section 5 (g) 
of the Selective Training and Service Act of 1940, who appears as a witness 
in a Federal court and testifies as to the fairness of the hearing conducted 
by him. In this connection, it may be stated that these hearing officers are 
appointed with nominal compensation of $1 per annum. 

In the decision of the Comptroller of the Treasury, 24 Comp. Dec. 240, it 
was concluded that for the purposes of the act of October 6, 1917, a person 
who held a position at $1 per year could be appointed to one of the positions 
covered by a lump sum appropriation, notwithstanding the general prohibition. 
The decision has the effect of determining that a person who receives nominal 
compensation or no compensation is not an employee. In the decision of March 
20, 1942, 21 Comp. Gen. 886, it is held that uncompensated personnel of the 
Selective Service system are officers of the United States, and therefore, are 
to be allowed travelling expenses when attending as witnesses in their official 
capacity. 

Your decision is requested as to what fees and/or subsistence and travelling 
expenses are payable to Department of Justice hearing officers who receive 
nominal compensation of $1 per year when they appear in court to testify as to 
facts acquired by them in the course of their official duties. 


I do not find that section 5 (g) of the Selective Training and Service 
Act of 1940, 54 Stat. 889, authorizes the appointment of “hearing 
officers” as the opening statement of your letter would suggest, but it 
is assumed for the purpose of answering the question here presented 
that proper authority otherwise exists for their appointment as such. 
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In the first referred-to decision—24 Comp. Dec. 240—it was stated 
at page 242: 


Altbough the language of the section is broad I do not believe it necessary, 
in arriving at the intent of Congress, to hold to its literal meaning and to say 
that everyone serving the Government is included. Certainly it was not intended 
that a person now temporarily serving gratuitously or for a compensation of 
$1 a year, or who had heretofore so served, could not be appointed, upon 
certification by the Civil Service Commission after passing the usual examination, 
to a position in a department at the usual compensation for such position. 

Nor do I think that it was the intention that the Government should be 
deprived of the service of a person regularly certified for appointment merely 
because such person at some time within a year had served in a position 
temporarily at a small salary. A person might serve temporarily in one of 
the positions paying $20 or $25 a month, and later be reached for certification 
for permanent appointment to a different and better position for which he had 
been examined and found qualified by civil-service examination. 

Your second question is answered in the affirmative; that is, the law does 
not apply to that form of temporary appointment or employment. 


That decision was concerned only with the interpretation of section 
7 of the act of October 6, 1917, 40 Stat. 383, prohibiting the transfer 
of Government employees to other positions paid from lump-sum 
appropriations at an increase in compensation and has no application 
to the question here submitted. Cf. 31 Op. Atty. Gen. 470. 


In the other decision referred to—21 Comp. Gen. 886—it was 
held : 


The prohibition in section 850, Revised Statutes, against the payment of 
“other compensation in addition to his salary” to a Government employee while 
acting as a Government witness is not to be regarded as a restriction upon 
employees who serve without compensation under special authority, such as 
section 10 of the Selective Training and Service Act of 1940, and, therefore, 
uncompensated Selective Service System personnel, including local board 
members, who attend United States courts as witnesses may be paid the usual 
attendance fees from the annual appropriations for the Department of Justice. 

Uncompensated personnel of the Selective Service System, including local 
board members, are officers of the United States, and their traveling expenses 
incident to attendance upon United States courts as witnesses in their official 
capacity should, in accordance with the rule applicable to salaried Government 
officers when so attending United States courts, be paid on the basis of the 
Standardized Government Travel Regulations from Selective Service System 
appropriations, rather than on a mileage basis, as provided in 28 U. 8S. C. 600c, 
from Department of Justice appropriations. 


That decision was rendered in respect of “uncompensated per- 
sonnel.” Here, however, the question involves personnel who are 
paid compensation of $1 per annum. 

Section 850, Revised Statutes, was amended by section 2 of the act 
of December 24, 1942, 56 Stat. 1088, Public Law 845, to read as 
follows : 


Sec. 850. When any officer or employee of the United States is summoned 
as a witness for the Government, his necessary expenses incident to travel by 
common carrier, and if travel is made by privately owned automobile, mileage 
at a rate not to exceed 5 cents per mile, together with a per diem allowance 
not to exceed $6 in lieu of subsistence under such regulations as may be pre- 
scribed by the Attorney General, shall, when sworn to, be paid by the United 
States marshal upon certificate of the United States attorney, assistant United 
States attorney, or United States commissioner, but no other mileage or com- 
pensation in addition to his salary shall in any case be allowed. Whenever ~ 
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any such officer or employee of the United States performs travel in order to 
appear as a witness on behalf of the United States in any case involving the 
activity in connection with which such person is employed, his travel expenses 
and per diem allowance in lieu of subsistence in connection therewith shall be 
payable from the appropriation otherwise available for the travel expenses 
of such officer or employee, such payment to be made by the disbursing officer 
charged with the disbursement of funds under that appropriation after proper 
certification by a certifying officer of the department or agency concerned. 


In 31 Op. Atty. Gen. page 470, it was held: 


The employment of Mr. Blucher, who is secretary of the Southwest Coal 
Bureau, at a salary of $1 a year as a field representative of the Geological 
Survey for the purpose of collecting weekly reports of coal production, etc., 
would cause a violation of the proviso to the act of March 3, 1917 (39 Stat. 
1106), prohibiting officials and employees from receiving other than Government 
salaries for services, for the reason that the salary received by him from the 
Southwest Coal Bureau would, to some extent at least, be received and paid in 
connection with services performed by him for the Government. 


While it is true that $1 per annum is but a nominal salary, never- 
theless that amount is paid and received as “salary” and constitutes 
the recipient a salaried officer or employee of the United States 
within the meaning of the statute, swpra. Accordingly, when testify- 
ing as a witness on behalf of the United States, the rights of such an 
officer or employee are governed by section 850, Revised Statutes, as 
amended, and as implemented by regulations prescribed by the Attor- 
ney General; that is to say, such an officer would be entitled to re- 
imbursement for traveling expenses or mileage, and per diem in lieu 
of subsistence under said amended section of the Revised Statutes, 
but he would not be entitled to any fee or compensation in addition 
to his $1 a year salary. 


(B-31948) 


OVERTIME AND ADDITIONAL COMPENSATION UNDER ACT OF 
DECEMBER 22, 1942 


District land office registers whose basic compensation (consisting of $2,000 per 
annum salary for full-time service, plus fees) is limited by the provisions of 
43 U. 8. Code 80 to $3,600 per annum are entitled under the overtime and 
additional compensation act of December 22, 1942, to overtime compensation, 
based on the $2,000 per annum salary, when they are required to work in 
excess of 40 hours per week, and to 10 percent additional compensation based 
on the fees, subject to the condition of the act that both classes of increases 
in compensation are limited to the first $2,900 per annum of the total com- 
pensation. 

In applying the $2,900 per annum salary limitation of the overtime and additional 
compensation act of December 22, 1942, to district land office registers whose 
basic compensation consists of $2,000 per annum salary (on which overtime 
compensation may be paid) plus fees (on which 10 percent additional com- 
pensation is payable), and who are required to submit monthly returns of 
collections and earned fees, the 10 percent additional compensation on the fees 
should be paid each month on not to exceed 2 of $900 ($2,900 less $2,000), 
and any necessary adjustment made on April 30, 1943—the expiration date 
of the statute—so that the proper increase for fees actually earned will be 
received for the five months involved. 

Selective Service regulations establishing a 51-hour workweek in Civilian Public 
Service Camps (conscientious objector camps), to which regulations em- 
ployees of the Department of the Interior serving in supervisory capacities in 
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such camps ave subject, may be regarded as tantamount to an administrative 
order establishing for such employees “official hours of duty and a regular 
workweek” within the meaning of section 1 of Executive Order No. 9289, 
issued in connection with the overtime and additional compensation act of 
December 22, 1942, and, therefore, the employees are entitled to overtime 
compensation under said act and Executive order on the basis of the 51-hour 
workweek. 

To entitle employees to overtime compensation under the act of December 22, 
1942, and Executive Order No. 9289 issued in connection therewith, for work 
in excess of the administratively established workweek, such work need not 
necessarily be ordered in advance but may be approved by the proper official 
after it has been performed. 

Work in excess of the administratively established workweek for which employees 
are entitled to overtime compensation under the act of December 22, 1942, 
and Executive Order No. 9289 issued in connection therewith, when ordered 
or approved by the proper official need not be separately ordered or approved 
for each employee, but, rather, the order or approval may be in blanket form, 
that is, for a group or class of employees. 

Employees coming within the purview of the overtime compensation provisions 
of the act of December 22, 1942—as distinguished from the 10 percent addi- 
tional compensation provisions thereof—who are required on occasion to 
work in excess of their regularly established hours of work may either be 
granted compensatory time off during the regularly established workweek 
for such extra work or be paid overtime compensation therefor in addition 
to that earned during their regular workweek. Amplified by 22 Comp. 
Gen. 807. 

Subject to the terms and conditions of the act of March 7, 1942, authorizing 
employees officially reported as interned, captured by an enemy, etc., to be 
paid or credited with the same pay to which they were entitled at the begin- 
ning of the absence or to which they may become entitled thereafter, interned 
or captured employees of the office of High Commissioner of the Philippine 
Islands are entitled to the overtime compensation authorized by the act of 
December 22, 1942, provided the workweek for such office which has been 
established in this country has been administratively fixed in excess of 40 
hours. 

The overtime and additional compensation act of December 22, 1942, specifically 
excludes from its benefits employees paid in accordance with prevailing native 
wage rates, and, therefore, interned or captured employees of the office of 
High Commissioner of the Philippine Islands who were paid in accordance 
with such wage rates are not entitled to any of the benefits of said act as 
part of the pay which they are entitled to be paid or credited with under the 
provisions of section 2 of the act of March 7, 1942, with respect to the con- 
tinued payment of the pay of employees officially reported as interned, cap- 
tured by an enemy, etc. 

The increase in compensation for Federal employees authorized by the overtime 
and additional compensation act of December 22, 1942, is payable to coopera- 
tive Federal employees working under the supervision of the Federal Govern- 
ment on the basis of the total salary rate or basic compensation fixed by the 
Federal Government for their positions, regardless of the fact that the con- 
tribution by the State or other non-Federal cooperating agency may be paid 
directly to the employees, but such increase in compensation is payable only 
for the period they are under Federal supervision. 

Cooperative Federal employees who work full time under Federal supervision and 
are paid on a time basis, although the non-Federal cooperating agency may 
pay its share of the salary directly to the employee, are not within the 
meaning of the words “whose hours of duty are intermittent, irregular or 
less than full time” appearing in the fourth proviso of section 1 of the over- 
time and additional compensation act of December 22, 1942, authorizing 
payment of 10 percent additional compensation, but, rather, their rights are 
for determination under the overtime formula prescribed by said act. 


Comptroller General Warren to the Secretary of the Interior, February 4, 1943: 
I have your letter of January 22, 1943, as follows: 
Public law 821, 77th Congress, approved December 22, authorizing overtime 


compensation, raises a number of questions on which your ruling is respectfully 
requested. 
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1, Registers of Land Offices in the States are paid a salary of $2,000 per 
annum, to which are added fees and commissions aggregating not more than a 
total, including the salary, of $3,600 per annum, in accordance with the act of 
August 22, 1935. These employees are on the same office-hour schedule as 
other employees. Should they be compensated for time and a half for overtime 
in excess of the 40-hour week on the basic salary of $2,000 per annum, and 
$1,000). 10% additional on fees and commissions aggregating not more than 

2. In the Civilian Public Service Camps (conscientious objector camps) the 
Selective Service System has established a work-day schedule from 7:30 a. m. 
to 5:00 p. m. with one hour for lunch, six days a week, Monday through 
Saturday. This amounts to an 84-hour day, or a 51-hour week. Some of these 
camps have been allocated to the Department of the Interior, the supervisory 
personnel being paid as employees of this Department from Selective Service 
funds, and being subject to the rules of the camp. Should overtime in excess 
of 48 hours be paid to the supervisory personnel on the regulation of the 
Selective Service System? 

8. Does the regulation in the President’s Order of December 26 providing in 
Section 2 for overtime compensation in addition to the regular work week for 
work “ordered or approved” mean that work in excess of the regular work week 
for which compensation may be paid must be ordered in advance by the proper 
officer, or may it be approved by that officer after the work is performed? 

4. May the officer having authority to order or approve overtime in excess of 
the work week give approval in blanket form, or must the individual employees 
and the extent of overtime be specifically ordered or approved. For example, a 
heavy snow fall during the night may require the local park system, under 
jurisdiction of this Department, to continue working beyond the regular work 
day; or a flood or fire may require employees to work overtime. Similar 
occasions may arise which cannot be foreseen, and prior approval may not be 
possible. 

5. Taking an employee of the local park system as an illustration of similar 
conditions elsewhere in the Department, it niay be desirable to compensate an 
employee by giving him time off for overtime performed. May this be done, 
bearing in mind that an employee would be more valuable to the service with 
rest after long hours in emergencies than to have him continue on his regular 
duty without a day of rest? 

6. Some of the employees of the Office of the High Commissioner to the 
Philippine Islands are interned in the Philippines, or are being held by the 
enemy. Salaries of some of these employees are being paid in the United States 
by allotments to individuals and banks. Are these employees entitled to overtime 
pay under Public Law 821? 

7. During the critical fire season in the national parks, it is desirable to have 
one or more of the supervisory personnel of the Civilian Public Service Camps 
to supervise the stand-by fire protection crews over weekends. Formerly it had 
been the practice to grant compensatory time for Saturday afternoons, but now 
that Saturday is a full 8-hour working day, the question arises whether overtime 
compensation should be paid for fire duty which may require the supervisor to 
spend nights and Sundays during the periods of high fire danger. 

8. Several bureaus of this Department have cooperative work with States 
and non-Federal organizations which raises the following questions in connection 
with overtime compensation or the 10% adjustment, whichever is appropriate : 

(a) If non-Federal funds are advanced and co-mingled with Federal funds, 
would the pay adjustment be on the total salary rate? 

(b) If the funds are separate, and the cooperative agency pays its share 
direct to the employee, would the pay adjustment be on the Federal share 
only? 

(c) If the answer to (b) is in the affirmative, should employees be paid time 
and a half for overtime or the 10% increase? 


The questions presented will be answered in the order stated, as 
follows: 

1. Section 80, Title 48, U. S. Code, provides: 

From and after September 1, 1935 the compensation of registers of district 


land offices shall be a salary of $2,000 per annum each, and all fees and com- 
missions now allowed by law to such registers, but the salary, fees, and com- 
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missions of such registers shall not exceed $3,600 each per annum: Provided, 
That the salary of the register of the Juneau land district, Alaska, shall be 
$3,600 per annum. (R.S. §§ 2237, 2240; Oct. 28, 1921, ch. 114, § 1, 42 Stat. 208; 
May 21, 1928, ch. 661, 45 Stat. 684; Aug. 22, 1935, ch. 602, 49 Stat. 680.) 

The limitation of $3,600 per annum fixed by that statute on the 
total compensation (salaries and fees) of a register of a land office 
relates to the basic compensation (salaries and fees). There may be 
paid in addition to such basic compensation—notwithstanding the 
total would exceed $3,600 per annum—the amount of additional com- 
pensation authorized by joint resolution of December 22, 1942, 56 
Stat. 1068, Public Law 821, pursuant to the overtime formula based 
on $2,000 per annum salary and pursuant to the 10 percent formula 
based on the earned fees, subject, of course, to the limitation pre- 
scribed by the said joint resolution that both classes of increases in 
compensation are limited to the first $2,900 per annum of the em- 
ployee’s total compensation. (The limitation of $5,000 per annum is 
not involved here.) See the last paragraph of decision dated Decem- 
ber 22, 1942, B-31220, 22 Comp. Gen. 570, to the Clerk, House of 
Representatives and, also, question and answer 6, relating to fourth- 
class postmasters, in decision of January 8, 1943, B-31488, 22 Comp. 
Gen. 627, to the Postmaster General. Compare 13 Comp. Gen. 21. 
Accordingly, if a register works in excess of 40 hours per week under 
an administrative order issued under section 1 of the President’s 
regulations, he may be paid additional compensation pursuant to the 
overtime formula on the basis of $2,000 per annum which is paid on 
a time basis for full-time service, and, also, additional compensation 
pursuant to the 10 percent formula on not to exceed $900 ($2,900 less 
$2,000 per annum) fees earned during a year. As a register is re- 
quired by section 89, Title 48, U. S. Code, to submit monthly returns 
of the moneys collected and the fees earned, the $900 maximum of 
the fees earned during the year that may be increased by 10 percent 
should be divided by 12 and the register paid additional compensa- 
tion on a 10 percent basis on only $75, or less, of the fees earned for 
each month, subject to any necessary adjustment as of April 30, 1943— 
the expiration date of the statute—so that the register will receive 
the total increase of 10 percent on all fees actually earned not to 
exceed the rate of $900 per annum. 

2. Section 1 of the President’s regulations, Executive Order No. 
9289, dated December 26, 1942, provides: 

Section 1. Heads of Executive departments and agencies, or such officers 
or employees as they may designate, shall establish official hours of duty and 
a regular workweek for each employee or group of employees. No employee 
shall be required to workin excess of the officially established hours of duty 
except upon the order of the head of the department or agency or of such 


officer or employee as has been delegated specific authority to require such 
additional work. 
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If, as stated in question 2, the supervisory employees of the De- 
partment of the Interior are subject to the rules established by the 
Selective Service regulations regarding the hours of work at the 
camps, the Selective Service regulations may be regarded as tanta- 
mount to an administrative order establishing “official hours of duty 
and a regular workweek” of 51 hours per week for such employees 
within the meaning of the above-quoted regulation and they would 
be entitled to additional compensation pursuant to the overtime 
formula on that basis. 

8. Section 2 of the President’s regulations, E. O. 9289, provides: 

Section 2. Overtime compensation for employment in excess of 40 hours 
during an officially established regular workweek, and for work ordered or 
approved in addition to the regular workweek so established shall be paid at 
the rate of one and one-half times the employee’s regular rate of compensa- 
tion, subject to the following limitations: 

(a) No overtime compensation shall be paid on any part of an employee's 
basic rate of compensation in excess of $2,900 per annum; 

(b) Each employee shall be paid only such overtime compensation or por- 
tion thereof as will not cause his aggregate compensation, composed of his 
basic rate of compensation and his overtime compensation, to exceed a rate 
of $5,000 per annum. 

For the purpose of computing overtime compensation the pay for one hour 
shall be considered to be % of the employee’s pay for one day and the pay for 
one day shall be considered to be %g0 of the employee’s per-annum salary. 

The words, “ordered or approved”, would appear to have substan- 
tially the same legal import as the words, “authorized or approved”, 
which are commonly used in regulations and statutes, and mean that 
the action may be authorized either in advance or approved after the 
act has been performed. That is to say, the word, “approved”, denotes 
administrative action after the fact. Compare, for instance, sections 
5, 6, and 7 of the Standardized Government Travel Regulations and 
the provisions of the act of October 10, 1940, 54 Stat. 1105, and the 
President’s regulations thereunder, Executive Order No. 8588, dated 
November 7, 1940, concerning the shipment of household goods. 
Hence, for the purposes of the law here involved, the words “ordered 
or approved” appearing in section 2 of the President’s regulations, 
above quoted, may be regarded as having the same effect as the words, 
“authorized or approved” as used in the other regulations above re- 
ferred to. Hence, work in excess of the regular workweek for which 
additional compensation may be paid may be either ordered in advance 
or approved by the proper official after the work is performed. 

4. Overtime in excess of the workweek may be ordered or approved 
in blanket form, that is, for a group or class of employees. It is un- 
necessary that each employee be given a separate and distinct order or 
that each employee’s overtime work must be administratively 
approved. 

5. In the consideration of this question it is assumed (1) that the 
involved employees are not of the class covered by section 7 of the 





750 DECISIONS OF THE COMPTROLLER GENERAL 


President’s regulations, infra, who are entitled to a 10 percent increase 
in compensation regardless of the hours worked per week, and (2) 
that the proposed compensatory time off from duty is for extra work 
in excess of the “official hours of duty and a regular workweek” admin- 
istratively established pursuant to section 1 of the President’s regula- 
tions, which is understood to be 48 hours per week for the Department 
of the Interior. If, due to administrative necessity, an employee be 
granted time off from duty during the administratively established 
workweek corresponding to the time in addition thereto that he was 
required to work, such time off from duty constitutes a part of the 
officially established workweek the same as though the employee were 
on duty and, accordingly, he would not work in excess of the admin- 
istratively established workweek. See question and answer 3, decision 
of January 8, 1948, B-31488, 22 Comp. Gen. 627, to the Postmaster 
General, and the decisions therein cited. Subject to the foregoing, 
this question is answered in the affirmative. 

6. Section 2 of the act of March 7, 1942, Public Law 490, 56 Stat. 144, 
provides, in pertinent part: 

Sno. 2, Any person who is in active service and is officially reported as missing, 
missing in action, interned in a neutral country, or captured by an enemy shall, 
while so absent, be entitled to receive or to have credited to his account the 
same pay and allowances to which such person was entitled at the time of the 
beginning of the absence or may become entitled to thereafter. * * * [Italics 
supplied. } 

In decision of January 21, 1943, B-31789, 22 Comp. Gen. 683, to the 
Secretary of Labor, it was stated : 

While an overtime formula is stated in the earlier statutes certain provisions 
of which have been extended by Public Law 821, approved December 22, 1942, 
the proper concept of the law based upon all of its provisions, including both the 
overtime formula for increased hours of duty as well as the authority for pay- 
_ment of additional compensation on a 10 percent basis for employees who are 
not required to work additional time, and its legislative history, is that an 
increase in compensation is authorized for employees coming within the purview 
of the law because of the war emergency and the increased cost of living. Gen- 
eral Regulations No. 54, Supplement 14, of this office, dated December 29, 1942, 
and the accompanying salary tables, were issued on the basis of the above-stated 
concept. 

Accordingly, referring to the italicized portion of the quoted 
statute and having regard for the view expressed in the decision, 
supra, it is concluded that if the office of High Commissioner of the 
Philippine Islands which has been established in this country is now 
regularly working in excess of 40 hours per week pursuant to an 
administrative order issued under section 1 of the President’s regu- 
lations, the question may be answered in the affirmative subject to the 
other terms and conditions of the act of March 7, 1942. 22 Comp. 
Gen. 134; id. 192. Of course, those employees, if any, who were paid 
in accordance with local prevailing native wage rates for the Philip- 
pine Islands would be excluded entirely from the benefits of the 
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joint resolution of December 22, 1942. See exception (d) to the 
second proviso of section 1 of that statute. See, also, decision of 
January 20, 1943, B-31744, 22 Comp. Gen. 678, to the Secretary of 
State. 

7. There would be for administrative consideration whether the 
employees mentioned in this question fall within the purview of 
section 7 of the President’s regulations, providing: 


Section 7. Employees such as certain forest-fire lookouts, forest guards, and 
lighthouse keepers the nature of whose work (as determined by the head of the 
department or agency concerned) requires them to remain at or within the 
confines of their posts of duty for more than 40 hours per week but does not 
require that all of their time be devoted to actual work shall be. considered 
to have intermittent or irregular hours of duty within the meaning of the last 
proviso of section 1 of the said Senate Joint Resolution 170, 77th Congress. 


If it be administratively determined that the involved employees 
do not fall within the purview of section 7 of the regulations, then 
it is within administrative discretion either (1) to grant compensatory 
time off from duty for work in excess of the regular workweek estab- 
lished by administrative order (see answer to question 5, supra), 
or (2) to pay additional overtime compensation “for fire duty which 
may require the supervisor to spend nights and Sundays during the 
periods of high fire danger”, subject, of course, to the conditions of 
the law which must be met generally to entitle to overtime pay. 

8. In decision of January 25, 1943, B-31805, 22 Comp. Gen. 702, 
to Mr. C. A. Wolfe, Authorized Certifying Officer, Department of 
Agriculture, the joint resolution of December 22, 1942, was applied 
to cooperative employees with the understanding that they “are 
Federal employees who work under the supervision of the Federal 
Government during the entire period of their service, and that a 
portion of their total salary rate is contributed by a State.” It was 
stated in that decision, on the basis of the above understanding, 
as follows: 


The formulas provided by the statute for paying additional compensation 
operate upon the “earned basic compensation.” Likewise, retirement deductions 
are required by the Civil Service Retirement Act to be computed upon basic 
compensation. Also, compensation deductions under the Economy Act of June 
30, 1932, and as amended by subsequent laws, were required to be made from 
the basic compensation. In applying the retirement act to cooperative em- 
ployees of the class here under consideration, retirement deductions are required 
to be made from the total rate of compensation fixed by the Federal Government 
for the Federal position, including the portion of the salary paid by a State or 
other cooperating agency. 27 Comp. Dec. 59; 1 Comp. Gen. 371; 11 id. 187. 
Also, Economy Act deductions were required to be made from the total salaries 
or basic compensation of such cooperative employees. 12 Comp. Gen. 248, 258, 
312. Compare 12 Comp. Gen. 220, 651. 

Accordingly, for the purpose of applying the formulas for increasing com- 
pensation and the salary limitations under the new law, the total salary rate 
of $4,600 per annum, apparently fixed under the Classification Act, properly is 
to be regarded as the earned basic compensation of Dr. Barre, and $3,300, 
apparently fixed under the Classification Act for the Federal position occupied 
by Mr. Weaver properly is to be regarded as his basic compensation. 

Assuming that, pursuant to an administrative order issued by or for the 
Secretary of Agriculture, the involved employees worked a total of 48 hours per 
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week during the period covered by the pay rolls that set of vouchers prepared in 
accordance with the above-stated rule may, if otherwise correct, be certified for 
payment. 

If the employees referred to in questions 8 (a) and (b) be of the 
same class of cooperative employees as those considered in said de- 
cision, that is, if they be Federal employees who work under the 
supervision of the Federal Government during the entire period of 
their service, the same rule would be for application here, regardless 
of the fact that the State contribution may be paid directly to the 
employees. That is to say, the salary increase authorized by the new 
law should be based upon the total salary rate or basic compensa- 
tion fixed by the Federal Government for the position. However, if 
the employees leave Federal supervision during the time they are 
paid by the State and work under State supervision, the increase in 
compensation authorized by the joint resolution of December 22, 
1942, would be payable only for the period the employees are under 
Federal supervision, during which period they properly may be re- 
garded as “ciyilian employees in or under the United States Govern- 
ment.” Questions 8 (a) and (b) are answered accordingly. 

Referring to question 8 (c), if the employees be full-time em- 
ployees paid on a time basis, the overtime formula would be ap- 
plicable for such time as they are properly classed as Federal 
employees. That is to say, the words, “whose hours of duty are 


intermittent, irregular or less than full time”, appearing in the 
fourth proviso of section 1 of the new law authorizing payment of 
additional compensation on a 10 percent basis, do not refer to 
cooperative employees who work fud/ time—48 hours per week—dur- 
ing all of the period they are under Federal supervision and properly 
classed as Federal employees. 


(B-82053) 


ADDITIONAL AND OVERTIME COMPENSATION—ACT OF DECEMBER 
22, 1942 


In view of the authority conferred upon administrative officers by section 
1 of Executive Order No. 9289, issued pursuant to the overtime and addi- 
tional compensation act of December 22, 1942, in the matter of fixing 
official hours of duty and a regular workweek for employees, the question 
of whether the overtime formula of the said act—which is exclusively 
applicable to full time employees paid on a time basis for employment in 
excess of 40 hours per week—is to be made applicable to particular groups 
of employees is primarily for administrative consideration. 

Under the authority conferred upon administrative officers by section 7 of 
Executive Order No, 9289, issued pursuant to the overtime and additional 
compensation act of December 22, 1942, it is for the administrative officers 
eoncerned to determine whether the additional compensation formula of 
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that act is to be made applicable to employees in classes similar to those 
enumerated in section 7 of the Executive Order. 

In the absence of definite evidence that the administrative action in fixing the 
regular workweek with regard to the overtime and additional compen- 
sation act of December 22, 1942, is clearly erroneous, this office will not 
object to the overtime formula of that act being applied to full time 
employees who are paid compensation on a time basis and who work regu- 
lar hours based on an average number of hours per week exceeding 40, 
and there may be included in the regular workweek of such full time 
employees compensatory time off from duty due to a requirement that em- 
ployees work long periods at a time and because of the necessity to 
rotate employees over a 24-hour period every day of the year. 

Full time employees who are paid compensation on a time basis for a work- 
week administratively fixed at 40 hours, or less, and who, therefore, are 
not within the provisions of the act of December 22, 1942, authorizing 
overtime compensation for such employees whose workweek is in excess 
of 40 hours, may not be paid, in lieu of the overtime compensation, the 10 
percent additional compensation authorized by said act for the classes 
of employees enumerated therein. 

Full time school teachers of the Panama Canal whose regularly established 
workweek is less than 40 hours per week are not entitled to payment of 
either “overtime” or “additional” compensation under the overtime and 
additional compensation act of December 22, 1942, which limits payment 
of overtime compensation exclusively to full time employees paid on a 
time basis for employment in excess of 40 hours per week, and additional 
compensation on a 10 percent basis in lieu of overtime compensation to 
part time, etc., employees. 

Policemen and firemen employed by the Panama Canal, whose compensation is 
based on the salary rates—plus a 25 percent differential—paid policemen 
and firemen of the District of Columbia who have not been included within 
the purview of the overtime and additional compensation act of Decem- 
ber 22, 1942, are not within the purview of the said act, and, therefore, 
are not entitled to either the overtime or additional compensation so 
provided. 

If it be administratively determined that the compensation of employees of 
the Panama Canal tug Favorite, whose primary duties make practicable 
their employment on a 48-hour week basis although the varied conditions 
of their employment make it difficult to record the actual hours of work, 
is not to be determined, under section 6 of Executive Order No. 9289 issued 
pursuant to the overtime and additional compensation act of December 
22, 1942, in accordance with the wage practices of the maritime industry, 
a 48-hour workweek may be administratively established for such em- 
ployees, and overtime compensation may be paid under the said act, if 
the employees work, or are on duty, an average of 48 hours or more per 
week. ; 

Court employees—including magistrates and constables—of the Panama Canal 
are to be regarded as in the “judicial” branch of the Government, within 
the meaning of the overtime and additional compensation act of December 
22, 1942, and, therefore, entitled to additional compensation on a 10 percent 
basis in lieu of overtime compensation, within the limitations of the said 


act, 

If it be administratively determined that marine dispatchers employed by the 
Panama Canal who work less than 40 hours per week are of a class such 
as are to be considered as having “intermittent” or “irregular” hours of 
duty within the meaning of section 7 of Executive Order No. 9289 issued 
pursuant to the overtime and additional compensation act of December 22, 
1942, then such employees may be paid the additional compensation on a 
10 percent basis authorized by said act in lieu of overtime compensation, 
but if it be determined that the said employees do not fall within the 
purview of section 7, it must be concluded that such employees are full 
time employees working less than 40 hours per week and paid on a time 
basis, and, as such, they are not entitled to either overtime or additional 
compensation under the said act. 
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Comptroller Genefal Warren to the Governor, Panama Canal, February 4, 1943: 
I have your letter of January 23, 1943, as follows: 


1, Application of Public Law No. 821, approved December 22, 1942, and Execu- 
tive Order 9289 of December 26, 1942, to certain classes of employees of The 
Panama Canal raises certain questions which we submit hereinbelow, respect- 
fully requesting the decision of your office. 

2. Teachers in the employ of The Panama Canal receive compensation under 
rates of pay derived from the annual rates applicable to teachers in the District 
of Columbia with the addition of an increment not to exceed 25% over the Dis- 
trict of Columbia rates. The annual salaries paid in the Canal Zone may be paid 
in 9, 10 or 12 months, according to the conditions of employment; in the great 
majority of cases, they are paid in 9 months. The rates of compensation in the 
Canal service are determined by the Governor of The Panama Canal under au- 
thority resting in Section 4 of The Panama Canal Act of August 24, 1912, (37 
Stat., 560-569), as amended July 9, 1937 (50 Stat., 487), which authorizes the 
President to fix the compensation of Canal and Railroad employees, and Section 1 
of Executive Order No. 1888, February 2, 1914, by which the authority to fix 
salaries and Compensation of the Canal and Panama Railroad employees was 
transferred to the Governor, subject to the limitation that such salaries or 
compensation shall in no instance exceed by more than 25 per cent the salaries 
or compensation paid for the same or similar services to persons employed 
by the Government in the continental United States. The scheduled working 
hours for these teachers are approximately six and one-half hours per day, 
Mondays to Fridays, inclusive, with no scheduled hours on Saturdays and Sun- 
days. Thus they aggregate 32%, hours per week. In addition, teachers are 
required to do out-of-class work on their own time, in preparation for lessons, 
correcting papers, preparing reports, ete. Such work is not performed within 
scheduled hours. 

8. As the scheduled hours of employment for these employees are less than 
48 or 40 hours per week, it was the inclination of this office to allow them 
additional compensation under the proviso in Section 1 of Public Law 821, “that 
officers or employees * * * whose hours of duty are intermittent, irregular, 
or less than full time * * * shall be paid additional compensation, in lieu 
of the overtime compensation authorized herein, amounting to 10 per centum of 
so much of their earned basic compensation as is not in excess of the rate of 
$2900.00 per annum * * *” The question arose, however, whether this 
provision is ‘applicable to employees whose scheduled hours of employment are 
regular, even though the scheduled hours may be less than 40 or 48 per week. 

4. Question: May teachers in the Canal service whose compensation and 
employment is in accord with the preceding statement be allowed the 10 per 
cent increment in compensation or otherwise receive increased compensation 
under Public Law 821? 

5. Policemen in the Canal service are paid at monthly rates established by the 
Governor with relation to the rates of pay for the metropolitan police in the 
District of Columbia, with an increment not exceeding 25 per cent of the 
compensation for the same or similar service in Washington. 

6. Members of the Canal police force are normally on active duty 8 hours per 
day, six days per week. Such active duty may consist of walking a beat, 
motorcycle patrol service, desk service in a station, and, in a few instances, 
guard services at offices of the Collector and Paymaster. In addition to such 
regular service, 8 hours a day, or 48 hours a week, police officers may have to 
be on duty in gathering evidence in connection with accidents or arrests occur- 
ring at such time during the scheduled tour as to make it impracticable to 
complete the required activity during the span of the regular tour; and may also 
have to appear in court as witnesses in time which otherwise would be off or 
free time. 

7. Inasmuch as the extra duties of policemen, outside of their scheduled tours 
of duties, involve activities under the initiative of the individual police officer 
eoncerned, and the amount of time which may be devoted to such work is 
determined largely by the individual, it has appeared impracticable to allow 
overtime compensation for this extra work in addition to the regular tour of 48 
hours per week. In this situation, it is desirable administratively to limit 
overtime compensation to that appropriate to 48 hours of scheduled employment 
with no extra pay for any irregular hours of duties outside of the regular 
scheduled hours. 
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8. Question; Without changing the conditions of employment or duties of 
policemen, as indicated above, may I administratively establish a regular 48-hour 
work week for policemen and limit the payment of overtime to only 8 hours in 
any week, disregarding for pay purposes incidental duties required to be per- 
formed outside the regular tour of duty? 

9. Firemen in The Panama Canal fire protection service are compensated on 
rates of pay established by the Governor with relation to compensation of 
firemen in the District of Columbia. For a number of years, the compensation 
of policemen and firemen in the grades of first class or private officer have been 
the same, but in grades of sergeant, lieutenant and captain the rates for police 
officers have been higher than for the comparable grades in the fire-fighting 
service. 

10. Firemen, including sergeants and lieutenants, work on the two-platoon 
system. They are on duty 24 hours then off duty 24 hours. In the on-duty 
period, approximately eight hours of the day are devoted to maintenance of 
equipment and station, and to inspections of buildings and fire extinguishers 
away from the station. For the remaining 16 hours, including eight hours 
devoted to sleep, in the absence of alarms, the firemen are held at the station in 
readiness for calls. Except as alarms may occur, this portion of the period on 
duty does not involve much “actual work.” 

11. In the succeeding or off-day of 24 hours, the fireman has no active duties 
unless there should be a fire of sufficient extent to necessitate his working, which 
is rare. During the off period, the fireman is not allowed to leave the fire 
district without permission, and, in cases of alarm for unusual fire he is required 
to report in person at his station. 

12. As with the policeman, it is administratively desirable to consider that the 
fireman has 8 active scheduled hours of work per day for 6 days per week and 
should receive overtime for 8 hours compensation per week, particularly since 
the rate of pay of both groups are correlated and both groups come within the 
Same division, under the supervision of the Chief, Police and Fire Division. 

13. Question: Without changing the conditions of employment or duties of 
firemen, as indicated above, may I administratively establish a regular 48-hour 
work week for firemen and limit the payment of overtime to only 8 hours in 
any week, or should they be paid additional compensation amounting to 10 per 
cent of their basic compensation as provided in the last proviso of Section 1 of 
the Act? 

14. Tug FAVORITE: The rates of pay for employees on towboats in the Canal 
service are fixed by the Governor with general relation to the compensation for 
employees engaged in the same or similar work on Government operated towboats 
in the continental United States. For the FAVORITE, which is larger and more 
powerful than the other tugs, salaries are established on differentials over salaries 
for corresponding positions on the smaller tugs. Rates of pay are per month. 

15. The Panama Canal employs the FAVORITE for duty primarily in attend- 
ance on lights and buoys in the Panama Canal area. When the FAVORITE is 
engaged in such service in Canal waters, it is practicable in most instances for 
the crew to be employed regularly eight hours per day, 6 days per week although 
some jobs require a longer day. In addition to this service as lighthouse tender, 
the FAVORITE is called upon occasionally to act as a salvage vessel. The 
salvage operations may take place within Canal waters or at some distance at 
sea, depending on the location of the accident. When the FAVORITE is engaged 
on salvage jobs, the hours of actual work may be considerably prolonged. 

16. In certain salvage operations the members of the crew are allowed a salvage 
bonus, equal to the per diem equivalent of the officers’ or employees’ regular 
monthly compensation, i. e., double pay for the determined salvage period. 
Salvage operations have occurred about twice a year in Canal waters, and 
twice a year outside of Canal waters, but their occurrence is a matter of great 
irregularity. 

17. A further employment of the FAVORITE is as lighthouse tender for lights 
in the Caribbean or Pacific, as far as 220 miles from the Canal. When the vessel 
goes to sea on such expeditions, or on salvaging or towing trips on the ocean, 
the hours of officers and crew on duty when the ship is under way are those 
usual to merchant ships at sea, with service four hours on and eight hours off 
duty, in three shifts. 

18. The wages and allowances of the crew of the FAVORITE are not computed 
on the basis of the special hours and conditions of seagoing vessels operated by 
the United States, but are established as hereinbefore stated; namely, on the 
basis of compensation of employees on towboats employed in rivers and harbors 
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in the United States, with differentials, and with the special bonus compensation 
allowed on certain salvage jobs. 

19. The varied conditions of employment of the FAVORITE and her crew make 
it difficult to record the actual hours of work. It appears administratively desir- 
able to consider that the regular work week is 48 hours in Canal waters or at 
sea and to allow additional overtime only as may be authorized by the Governor 
in specific instances where actual work is performed in excess of 48 hours, as 
determined by the Governor. On the other hand, the irregular conditions of 
employment may indicate that the 10 per cent increment, in lieu of overtime, 
should be applied. 

20. Question: On what basis should increased compensation to the officers and 
crew of the tug FAVORITE, working under the conditions outlined hereinbefore, 
be paid under the provisions of Public Law 821 and Executive Order 9289? 

21. Magistrates and constables employed in The Panama Canal work in the 
court daily from 8 a. m. to 4 p. m., Monday to Friday, with an hour off for lunch 
and from 8 a. m. to 12 noon on Saturdays, or 39 hours a week. The rates of pay 
for the Magistrates are those of grade 4, Professional service, under the Classifica- 
tion Act of 1923, as amended. The constables have rates of pay equal to the 
rates of pay for policemen for similar length of service. No change in working 
hours appears necessary. The magistrates and constables, when necessary, work 
extra but intermittent hours. Extra sessions and overtime sessions are held 
when necessary and some night sessions have been held when the cases before 
the court require it, or sessions on Sunday. In other words, although the court 
employees regularly work 39 hours per week, there are many times when the 
court must be opened in the public interest and services performed by any member 
of the staff. 

22. Question: May the employees of Magistrate Courts, because of the working 
conditions described above, be allowed the 10 per cent increment of compensation 
under Public Law 821, since no benefit would be derived from an extension of the 
work week? 

23. Marine dispatchers in The Panama Canal have rates of pay based upon rates 
of pay for certain grades within the classified service. The hours of work for 
these positions average 6% hours a day, 6 days a week or 39 hours a week. The 
work of the dispatchers is exacting, requiring close attention to details, coordina- 
tion of activities of multiple agencies, foresight and ability to plan. Because of 
the importance of the job and the tension under which the dispatchers work, it 
is not considered advisable to work these employees longer than 6% hours a day. 
It is possible to place these employees on a 40-hour week basis and pay overtime 
for 8 hours in excess of 40, but such action may result in decreased efficiency in 
connection with shipping in The Panama Canal. Therefore, it does not appear 
advisable at the present time to work these employees longer than 6% hours a day. 

24. Question: May the marine dispatchers be allowed the 10 per cent increase 
in compensation under Public Law 821? 

25. Your prompt decision on the questions presented will be greatly appreciated. 


There are provided under the joint resolution of December 22, 
1942, 56 Stat. 1068, Public Law 821, formulas for payment of two 
separate and distinct classes of increased salary payments, to wit: 
(1) “overtime compensation” at the rate of time and one-half the 
regular rate for employment in excess of 40 hours in any adminis- 
trative workweek, which is applicable to employees who are paid 
compensation on a time basis and who are full time employees, and 
(2) additional compensation on a 10 percent basis, which is appli- 
cable to employees who are paid compensation on other than a time 
basis, such as mileage, fees, postal receipts, or who are employed on 
a time basis but whose work is intermittent, irregular, or less than 
full time, that is, part time employees. Both classes of increased 
salary payments are limited to the first $2,900 per annum of an 
employee’s basic compensation and neither class of increased salary 
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payments may be made to any employee to an extent that would in- 
crease his total compensation to more than $5,000 per annum. 

Whether, and if so upon what basis, either one of the two formulas 
for increasing compensation may apply to particular classes of em- 
ployees of the Panama Canal would depend upon (1) the number 
of hours work they are required to perform each week, (2) the 
nature and tenure of their employment, and (3) the basis upon which 
they are paid compensation. Whether the overtime formula would 
be applicable to such employees is primarily for your consideration 
in the matter of establishing official hours of duty and a regular 
workweek for such employment pursuant to section 1 of the Presi- 
dent’s Regulation, Executive Order No. 9289, dated December 26, 
1942, providing: 

Section 1. Heads of Executive departments and agencies, or such officers or 
employees as they may designate, shall establish official hours of duty and a 
regular workweek for each employee or group of employees. No employee 
shall be required to work in excess of the officially established hours of duty 
except upon the order of the head of the department or agency or of such 


officer or employee as has been delegated specific authority to require such 
additional work. 


See, also, sections 6 and 7 of the President’s Regulations, providing: 


Section 6. Notwithstanding the provisions of this order, Federal civilian 
employees on vessels operated by the United States whose wages and allow- 
ances are computed on the basis of the special hours and conditions of their 


work may be compensated in accordance with the wage practices of the mari- 
time industry. 


Section 7. Employees such as certain forest-fire lookouts, forest guards, and 
lighthouse keepers the nature of whose work (as determined by the head of 
the department or agency concerned) requires them to remain at or within 
the confines of their vosts of duty for more than 40 hours per week but does 
not require that all of their time be devoted to actual work shall be considered 
to have intermittent or irregular hours of duty within the meaning of the last 
proviso of section 1 of the said Senate Joint Resolution 170, 77th Congress. 

Clearly, the President has vested in administrative officers the 
primary duty and responsibility of fixing the official hours of duty 
of employees and, also, the authority, under section 7 of the regula- 
tions, to determine in doubtful cases which of the two formulas 
for increasing compensation should be applied to various classes of 
employees. Other statutes have recognized that the fixing of hours 
of duty primarily is an administrative action based upon the particu- 
lar exigencies of the services involved. See 5 U.S. C. 29 and 29 (a). 

Accordingly, in the absence of definite evidence that administra- 
tive action be clearly erroneous, this office would not be disposed 
to question administrative action taken by you in respect of fixing 
official hours of duty of employees. However, it must be concluded 
that, as the overtime formula is exclusively applicable to full time 
employees who are paid compensation on a time basis involving work 
in excess of 40 hours a week, there is no authority, to increase by 


10 percent the compensation of full time employees whose regular 
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workweek has been administratively fixed at 40 hours, or less, per 
week. Otherwise, however, this office will not object to applying the 
overtime formula to full time employees who are paid compensation 
on a time basis and who work regular hours based on an average 
number of hours per week exceeding 40, and there may be included 
in the regular workweek of such full time employees compensatory 
time off from duty due to a requirement that employees work long 
periods at a time and because of the necessity to rotate employees 
over a 24-hour period every day of the year. See 21 Comp. Gen. 
853, 855, and the decisions therein cited. In other words, any rea- 
sonable administrative determination under the regulations of the 
President that employees work 48 hours per week, or any other length 
of overtime including actual duty and authorized compensatory time 
off from duty, will not be questioned by this office. 

On the basis of the facts presented, the first question in paragraph 
4 of your letter must be and is answered in the negative. This con- 
clusion is justified, also, by reason of the fact that teachers in the 
District of Columbia have not been included within the purview of 
the law here involved. 

Referring to the second and third questions, paragraphs 8 and 13 
of your letter, while the policemen and firemen in the Canal Zonc 
may be on duty an average of 48 hours per week, nevertheless, it is 
concluded—in view of the nature of their duties and since their 
compensation is based on the salary rates paid policemen and fire- 
men of the District of Columbia (plus a 25 percent differential) who 
have not been included within the purview of the joint resolution of 
December 22, 1942—that policemen and firemen in the Canal Zone 
are not entitled to an increase in compensation under said law. See 
the act of August 24, 1912, 37 Stat. 560-569, as amended by the act 
of July 9, 1937, 50 Stat. 487. 

Referring to the fourth question, paragraph 20 of your letter, if it 
be administratively determined that the employees on the tug 
Favorite do not come within the purview of section 6 of the Presi- 
dent’s regulations above-quoted, increase in compensation to such 
employees may be paid on an overtime formula, as suggested in para- 
graph 19 of your letter—if such employees work, or are on duty, for 
an average of 48 hours or more per week. 

Referring to the fifth question, paragraph 22 of your letter, it is 
concluded that court employees of the Panama Canal properly are 
to be regarded as in the “judicial” branch of the Government within 
the meaning and for the purpose of increasing compensation on a 10 
percent basis pursuant to the fourth proviso to section 1 of the act 
of December 22, 1942. See decision of January 21, 1943, B-3179i, 
22 Comp. Gen. 685, to the Register of Wills and Clerk of the Probate 
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Court, District Court of the United States for the District of Colum- 
bia, and decision of February 4, 1943, B-31974, to the President, 
Board of Commissioners of the District of Columbia, involving the 
employees of the Municipal Courts of the District of Columbia. 

Referring to the sixth question, paragraph 24 of your letter, if it 
be administratively determined that marine dispatchers fall within 
the purview of section 7 of the President’s regulations, they are en- 
titled to increase in compensation on a 10 percent basis. If it be 
administratively determined that they do not fall within the pur- 
view of section 7 of the regulations, then it must be concluded that 
they are full time employees whose compensation is paid on a time 
basis, in which event—since they do not work in excess of 40 hours 
per week—they would not be entitled to any increase in pay under 
the law here involved. 


(B-31606) 
PAY—COMMISSIONED OFFICERS—SERVICE CREDITS 


A commissioned officer of the Coast Guard paid under section 1 or 3 of the Pay 
Readjustment Act of 1942, as amended, who is entitled under section 3A 
to count for all pay purposes in time of war and six months thereafter full 
time for periods during which he was enlisted may count the time during 
an enlistment in the Navy when he was on furlough without pay under the 
provisions of the act of August 29, 1916, authorizing the Secretary of the 
Navy to grant such furloughs to enlisted men, subject to the conditions 
therein, for a period covering the unexpired portion of their enlistment. 

Commissioned officers paid under section 1 or 3 of the Pay Readjustment Act 

, of 1942, as amended, who are entitled under section 3A to count for all 
pay purposes in time of war and six months thereafter “full time for all 
periods during which they were enlisted” may not count time lost, while 
previously serving as enlisted men, on account of sickness due to their 
own misconduct, absence without leave, absence over leave, or non-perform- 
ance of duty because of imprisonment. 


Assistant Comptroller General Elliott to the Secretary of the Navy, February 
5, 1943: 


There has been received your letter of January 7, 1948 
(JAG: K:WJG:hw SO 1 4 129), as follows: 


There is enclosed herewith a letter from the Commandant, U. S. Coast Guard, 
dated December 19, 1942, with accompanying endorsement thereon, relative to 
the right of commissioned officers to count for longevity and period pay purposes 
periods of furlough without pay and sick misconduct in prior enlisted status. 

Your decision is requested on the questions which have arisen in connection 
with the provision contained in Section 3A of the Act approved December 2, 
1942 (Public Law 785-77th Congress), to the effect that in computing service 
for all pay purposes, officers paid under the provisions of Sections 1 and 3 of 
said Act may count “full time for all periods during which they were enlisted,” 
as follows: 

(a) Whether prior service of Commander William J. Austermann, U. 8. Coast 
Guard, as an enlisted man, rendered while on furlough without pay, may be 
counted for pay purposes? 

(b) Whether absence due to misconduct may be included in computing en- 
listed service to which a commissioned officer is entitled to count for pay pur- 
poses? 
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(c) Whether or not officers paid under the provisions of Sections 1 and 3 
of the cited Act of December 2, 1942, may also include in the full time for all 
periods during which they were enlisted, time lost during periods of absence 
over leave, absence without leave, and non-performance of duty because im- 
prisoned as an enlisted man. 


Section 3 of the act of December 2, 1942, 56 Stat. 1037, Public 
Law 785, provides: 


The Pay Readjustment Act of 1942 (Public Law 607), approved June 16, 
1942, is amended by inserting after section 3 thereof the following new section: 

Sec, 3A. During the existence of any war declared by Congress and for six 
months immediately following the termination of such war, in computing the 
service for all pay purposes of officers paid under the provisions of section 
1 or 8 of this Act, such officers, in addition to the time required to be credited 
by such sections, shall be credited with full time for all periods during which 
they were enlisted or held appointments as warrant officers or Army field 
clerks or as commissioned warrant officers in any of the services mentioned 
in the title of this Act, or in the Regular Army Reserve, or in the organized 
Militia prior to July 1, 1916, or in the National Guard, or in the National 
Guard Reserve, or in the National Guard of the United States, or in the en- 
listed Reserve Corps, or in the Naval Militia, or in the National Naval 
Volunteers, or in the Naval Reserve Force, Naval Reserve, Marine Corps Re- 
serve force, Marine Corps Reserve, Coast Guard Reserve, and the Reserve 
Corps of the Public Health Service, or in the Philippine Scouts, or in the 
Philippine Constabulary. The provisions of this section shall not be construed 
to permit any commissioned officer to receive pay and allowances in excess 
of the maximum limitations imposed upon the total pay and allowances of 
any rank or grade by any of the provisions of this Act. 


In the letter from the Commandant, U. 8. Coast Guard, referred 
to in your letter, Commander Austermann’s enlisted service is 


stated as follows: Enlisted in Navy April 25, 1914; discharged 
March 12, 1918; reenlisted March 13, 1918; discharged March 12, 
1922; granted furlough without pay from April 24, 1919, to March 
12, 1922. The furlough without pay presumably was under the 
authority granted by the act of August 29, 1916, 39 Stat. 580, which 
provides: 


The Secretary of the Navy is hereby authorized to grant furlough without pay 
to enlisted men for a period covering the unexpired portion of their enlist- 
ment: Provided, That such furlough be granted under the same conditions 
and in lieu of discharge by purchase or by special order of the department. 
Enlisted men so furloughed shall be subject to recall in time of war or na- 
tional emergency to complete the unexpired portion of their enlistment, and 
shall be in addition to the authorized number of enlisted men of the Navy. 

Section 3 of the act of December 2, 1942, supra, entitles officers paid 
under the provisions of section 1 or 3 of the Pay Readjustment Act 
of 1942, 56 Stat. 359, 360, to be credited for all pay purposes during 
war, inter alia, with full time for “all periods during which they were 
enlisted.” -Whether such officers may be credited, for all pay pur- 
poses, with full time for periods during which they were on furlough 
without pay under the provisions of the said act of August 29, 1916, 
is dependent upon whether they were “enlisted” during such periods 
within the meaning of the act. That it was not intended to restrict 
the time to active service under an enlistment is shown by the express 
inclusion of other inactive service. See decision of January 19, 1943, 
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to the Secretary of the Navy, B-31288, 22 Comp. Gen. 664, answer 
to the second question. While a furlough without pay under the act 
of August 29, 1916, suspended the man’s active duty status, it did not 
terminate his enlistment. He was not discharged but, on the contrary, 
he was still subject to recall to active duty in time of war or national 
emergency. His enlisted status continued until the date on which 
his term of service under the enlistment contract normally expired. 
See 1 Comp. Gen. 706. Accordingly, question (a), insofar as it relates 
to furloughs without pay under the act of August 29, 1916, supra, is 
answered in the affirmative. 

Your further questions are as to whether periods during which a 
commissioned officer, while previously serving as an enlisted man, 
was absent on account of sickness due to his own misconduct, absent 
without leave, absent over leave, or did not perform his duties because 
of imprisonment, may be counted as enlisted service by such commis- 
sioned officer for all pay purposes under the provisions of section 3 
of the act of December 2, 1942, swpra. 

The questions as to whether an enlisted man is entitled to count 
for pay purposes the time lost while he was absent by reason of sick- 
ness due to his own misconduct, absent without leave, etc., have been 
exhaustively considered and it has been uniformly held that such 
periods may not be considered as enlisted service for pay purposes. 
See 2 Comp. Gen. 162; 4 zd. 336; 15 id. 836; 20 id. 218; B-8491, March 
8, 1940. Cf. United States v. Landers, 92 U.S. 77. Unquestionably, 
that rule is sound. Longevity pay generally has been considered as 
an increase granted for honest and faithful service on the basis that 
the serviceman by honest and faithful performance of his duties has 
fitted himself better for the performance thereof and has made him- 
self more valuable to the Government. While the present statute does 
not restrict the service which may be counted to active service but per- 
mits the inclusion of periods in an inactive status as a reservist, or 
otherwise, when the man was subject to call for active duty and pre- 
sumably held himself in readiness to serve, it would be contrary to 
the whole spirit and purpose of such provisions were he to receive 
the benefits thereof by counting periods when he was not ready to 
serve because he had deliberately absented himself from duty without 
authority or because he was physically unable to perform his duties 
by reason of his own misconduct. In the absence of express language 
clearly authorizing the inclusion of periods of that character, such 
an intention may not be imputed to the Congress. Moreover, in view 
of the long period of time during which the rule stated above has 
been in effect with regard to enlisted men, it must be considered that 
Congress was cognizant thereof, and, in enacting the provisions con- 
tained in section 3 of the act of December 2, 1942, without expressly 
providing that such service should be counted, intended that the 
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established rule*in that respect would still apply. 


Accordingly, 
questions (b) and (c) are answered in the negative. 


(B-31983) 


COMPENSATION—HOLIDAYS—OVERTIME COMPENSATION ACT OF 
DECEMBER 22, 1942 


Federal employees are entitled under the act of December 22, 1942, and Ex- 
ecutive Order No. 9289 issued thereunder, only to the same pro rata gross 
compensation, including basic and overtime, for a holiday occurring within 
the “established official hours of duty and a regular workweek” (quoting 
from section 1 of said Executive Order) as is payable for other days, re- 
gardless of whether work be required on said holidays. 


Comptroller General Warren to the Chairman, Interstate Commerce Commission, 
February 5, 1943: 


I have your letter of January 23, 1943, as follows: 


The Interstate Commerce Commission would appreciate a formal ruling 
from your office with respect to the proper interpretation to be placed on Sen- 
ate Joint Resolution No. 170, 77th Congress, 2nd Session, and of Executive Order 
No. 9289, December 26, 1942, on the question of overtime payment on days de- 
clared public holidays by law or executive order. 

If a day declared a public holiday by law or executive order falls within a 
regular tour of duty and our employees are directed to work on that day, are 
we required by the provisions of 8S. J. 170 and Executive Order issued pursuant 
thereto, to pay time and a half for requiring work on a holiday in addition to 
the amount that would be paid if no work was required on that day? If your 
answer is in the negative, we would appreciate your ruling as to the proper 
basis on which overtime should be computed. 

In your ruling of January 7, 1943, No. B-31473, addressed to the Chairman 
of the War Production Board, you made reply to four questions propounded by 
that Board. While the specific question here propounded was not submitted 
for formal decision, it seems to us that the language used by you on page 3 of 
that communication is of particular significance in connection with the ques- 
tion propounded. You state— 

“Section 5 of the act of March 3, 18938, as amended by section 7 of the act of 
March 15, 1898, 30 Stat. 316, provides, so far as here material as follows: 

“ ‘Hereafter it shall be the duty of the heads of the several Executive Depart- 
ments, in the interest of the public service, to require of all clerks and other 
employees, of whatever grade or class, in their respective Departments, not less 
than seven hours of labor each day, except Sundays and days declared public 
holidays by law or Executive Order: Provided, That the heads of the Departments 
may, by special order, stating the reason, further extend the hours of any clerk 
or employee in their ‘Departments, respectively ; but in case of an extension it 
shall be without additional compensation: * * 

“With regard to the above-quoted statute it was stated in decision of June 
4, 1936, 15 Comp. Gen. 1056, 1057, as follows: 

“*This statute, which is still in effect, required work on 6 days per week, 
except when 1 of the 6 days is a holiday declared by law or Executive Order, 
and is applicable to all administrative employees, in the departmental service 
in the District of Columbia. While the Saturday half-holiday law of March 3, 
1981, 46 Stat. 1482, shortened to 4 hours the work day on Saturday, it did not 
otherwise affect the requirement of the act of March 15, 1898, supra.’ 

“ Section 1 of the act of December 22, 1942, supersedes and renders inoperative 
that portion of the 1898 statute, supra, providing ‘but in case of an extension it 
shall be without additional compensation.’ Section 3 of the act of December 
22, 1942, suspends the Saturday half-holiday law of March 3, 1931, 46 Stat. 
1482, which shortened the workday on Saturday to 4 hours. Otherwise, however, 
the amended 1893 statute, supra, remains in full force and effect.” 
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There is no statute making specific provision with respect to the 
payment of compensation of per annum employees for holidays. It 
has always been accepted that as per annum employees are paid for 
every day in the year, they are entitled to their regular compensation 
for a holiday occurring within their regular tour of duty or workweek, 
regardless of whether they be required to work on the holiday. 21 
Comp. Gen. 901. As to employees paid compensation on any other 
than a per annum basis see Public Resolution No. 127, approved June 
29, 1938, 52 Stat. 1246; also, 18 Comp. Gen. 186, 191, 206, 378. 

While an administrative office is not required or compelled to in- 
clude holidays within the official hours of duty or regular workweek 
of Federal employees, it is clear that under the act of March 3, 1893, 
as amended by the act of March 15, 1898, 30 Stat. 316, quoted in your 
letter, an administrative office may do so. See the opinion of the 
Attorney General dated August 15, 1903, 25 Op. Atty. Gen. 40, in 
which it was held (quoting from the syllabus) : 

Heads of Departments must require at least seven hours’ labor of all their 
clerks and other employees every day in the year except Sundays and days 
declared to be holidays by section 1389 of the Code of the District of Columbia, 
and during authorized leave; and, if the public service requires it, the hours 
of labor may be extended by special order and may include holidays as well as 
ordinary days. 

There is nothing in Joint Resolution No. 170, approved December 
22, 1942, 56 Stat. 1068, Public Law 821, or in the President’s regula- 
tions thereunder, Executive Order 9289, dated December 26, 1942, to 
require any modification in the above-stated rule that an adminis- 
trative office may, within its discretion, include a holiday within the 
official hours of duty or regular workweek of employees and to in- 
clude such time in the computation of increased compensation under 
the said joint resolution.on the “overtime” formula. The statement 
in the decision of January 7, 1943, B-31473, 22 Comp. Gen. 619, to 
which you refer, that the words “but in case of an extension it shall 
be without additional compensation” appearing in the 1893 act, as 
amended, had been superseded and rendered inoperative by the joint 
resolution of December 22, 1942, was made only with reference to the 
operation of the “overtime” formula authorized by the said joint 
resolution, the effect of which statement was to authorize payment of 
the pro rata increase in compensation for a holiday the same as for 
other.days. Said statement did not, and was not intended to, author- 
ize the payment of an additional amount of overtime compensation 
for work on a holiday. 

Also, attention is invited to the general rule stated by this office in 
decision of March 11, 1942, 21 Comp. Gen. 853, 855, as follows: 

In applying the statutes authorizing payment of overtime compensation for 


work required in excess of a regular tour of duty, either on a weekly basis or 
daily basis, this office has held consistently that time off from duty in a pay 
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status authorized by law, such as for annual leave of absence, for holidays, or 
as compensatory time off with pay, must be regarded as a part of the regular 
tour of duty and overtime compensation is payable for work actually performed 
in addition to the regular tour of duty, including the time off therein for which 
regular compensation is paid. 13 Comp. Gen. 295; id. 370; id. 444; 14 id. 761; 
16 id. 757; 18 id. 191; id. 575; 20 id. 555; decision of January 30, 1942, B-23172, 
21 id. 7244. ° * * 

You are advised, therefore, that employees are entitled to the same 
pro rata gross compensation, including basic and overtime, for a 
holiday occurring within the “established official hours of duty and 
a regular workweek” (quoting from section 1 of the President’s regu- 
lations) as for other days, regardless of whether work be required on 


said holidays. 


(B-31945) 


OVERTIME AND ADDITIONAL COMPENSATION UNDER ACT OF 
DECEMBER 22, 1942—EMPLOYEES OF MAIL EQUIPMENT SHOPS 


The overtime and additional compensation act of December 22, 1942, excepts 
from its provisions “those [employees] whose wages are fixed on a daily 
or hourly basis and adjusted from time to time in accordance with pre- 
vailing rates by wage boards or similar administrative authority serving 
the same purpose” and, therefore, skilled trades workers of the Mail 
Equipment Shops, whose compensation is fixed by the Postmaster General 
under the provisions of section 23 of the act of March 28, 1934, are not 
within the purview of the 1942 act but rather, their regular and overtime 
compensation is required to be computed and paid under the provisions 
of the 1934 act. 

The overtime and additional compensation act of December 22, 1942, requires 
no change in the formula for computing overtime compensation under the 
act of March 28, 1934, for skilled trades workers in the Post Office Mail 
Equipment Shops whose compensation is fixed under section 23 of the said 
act applicable to trades and occupations as therein specified, which act 
restricted hours of labor to 40 per week with the same weekly compensa- 
tion for five days that formerly was received for six days, resulting in a 
corresponding increase in the daily rate of compensation; and, therefore, 
overtime compensation for these employees under a 48-hour week should 
be computed on the daily rate of compensation as established pursuant to 
the 1934 act. 

Post Office employees of the Mail Equipment Shops in the clerical-mechanical 
service who are paid at hourly rates of compensation prescribed for in 
the Classification Act of 1923, as amended, are entitled under the over- 
time.and additional compensation act of December 22, 1942, to overtime 
compensation when required to work in excess of 40 hours during an ad- 
ministratively established workweek if they are full-time employees or, if 
their hours of duty are intermittent, irregular or less than full time— 
that is, if they are part-time employees—they are entitled to 10 percent 
additional compensation under the said act. 

Post Office employees of the Mail Equipment .Shops whose salary rates are 
fixed in accordance with the Classification Act of 1923, as amended, and 
not in accordance or in line with the Postal Reclassification Act of 1925, 
are not employees “in the Postal Service” within the meaning of 39 U. S. 
Code 822, authorizing computation of the daily rate of annual and monthly 
salaries on the actual number of days in a month, and, therefore, their 
daily rate should be computed under the act of June 30, 1906, whereby 
each month is regarded as containing 30 days, 1 day’s compensation being 
1/360 of the annual rate; and overtime compensation for these employees 
under the act of December 22, 1942, is for computation on the daily rate of 
compensation as computed under the 1906 act. 
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Comptroller General Warren to the Postmaster General, February 6, 1943: 
I have your letter of January 22, 1943, as follows: 


Your decision is requested on certain questions pertaining to the provisions 
of Senate Joint Action 170, 77th Congress, Second Session of Congress, and of 
Executive Order 9289, December 26, 1942, in order that overtime payments in 
the Mail Equipment Shops, Bureau of the Fourth Assistant Postmaster Gen- 
eral, may be facilitated. 

1. The Mail Equipment Shops have per diem and per annum workers (both 
covered by the Classification Act) and skilled trades workers whose compensa- 
tion is set by the Postmaster General. 

Section 28 of the Independent Offices Appropriation Act, 1935, contains the 
following proviso regarding hours of service and overtime compensation of 
the several trades and occupations which is set by wage boards or other wage 
fixing authorities: 

“* * * Provided, That the regular hours of labor shall not be more 
than forty per week; and all overtime shall be compensated for at the rate of 
not less than time and one-half.” 

(a) Does the new Act restricting overtime payments to salaries not over 
$2900 per annum apply to this class of employee? If not, overtime compensa- 
tion to skilled trades workers drawing base pay in excess of $2900 would be 
out of line with all others. 

(b) These employees are appointed at a rate of pay based on six working 
days to the week, but because of the Act above referred to, placing them on a 
forty-hour week, their pay is restated for accounting purposes at hourly rates 
based on forty hours per week, with no reduction in pay. How would the 
overtime be computed in the following case? A foreman in the skilled trades 
drawing $11.40 per diem on a six-day basis, restated at $1.71 per hour, or 
$13.68 per diem on a five-day basis, amounting to $3568 per annum, is given 
a 48-hour tour of duty, extending Monday through Saturday. 

2. Per diem workers under the Classification Act: What type of overtime 
compensation would be applied to these employees, viz., time and one-half or 
10 percent? 

8. Per annum employees: There appears to be no doubt that the Joint Resolu- 
tion provides time and one-half for overtime for these employees. However, 
there appears to be some question as to how it should be computed. The 
Mail Equipment Shops are classed as field service, and in accordance with the 
Postal Laws and Regulations the amount paid per annum employees at the 
present time, semi-monthly, is determined by dividing the annual rate by 12, 
and the monthly rate so obtained by the number of days in the particular 
month to determine the daily rate for that month, which is then applied by 
taking the number of days in the pay period. What procedure would be 
followed in computing eight hours overtime for a salary in excess of $2900 
per annum? 

In view of the fact that payments under this Resolution are past due, your 
prompt consideration will be appreciated. 


Joint Resolution No. 170, approved December 22, 1942, 56 Stat. 1068, 
Public Law 821, excepts from its provisions “those [employees] whose 
wages are fixed on a daily or hourly basis and adjusted from time to 
time in accordance with prevailing rates by wage boards or similar 
administrative authority serving the same purpose.” See exception 
(a) of the second proviso of section 1 of the statute, as interpreted by 
the decision of this office dated January 4, 1948, B-31430, 22 Comp. 
Gen. 596, to the Public Printer. 

Section 23 of the “Independent Offices Appropriation Act, 1935”, 
approved March 28, 1934, 48 Stat. 522, provides: 


The weekly compensation, minus any general percentage reduction which may 
be prescribed by Act of Congress, for the several trades and occupations, which is 
set by wage boards or other wage-fixing authorities, shall be reestablished and 
maintained at rates not lower than necessary to restore the full weekly earnings 
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of such employees-in accordance with the full-time weekly earnings under the 
respective wage schedules in effect on June 1, 1932: Provided, That the regular 
hours of labor shall not be more than forty per week; and all overtime shall be 
compensated for at the rate of not less than time and one half. [Italics supplied.] 
In the decision of May 17, 1934, A-55528, to the Postmaster General, 
it was held: 
Neither the annual appropriation act for the Post Office Department (act of 
March 3, 1933, 47 Stat. 1512, for current fiscal year), containing an item “for 
compensation to laborers employed in the equipment shops at Washington, Dis- 
trict of Columbia,” (see Section 14-7 of the Postal Laws and Regulations, 1932), 
nor any other statute appears to regulate the compensation rates of the employees 
in question. The authority to fix the rates of compensation of employees not 


otherwise controlled by statute is vested in the heads of the departments or 
offices concerned, in this case the Postmaster Gene7val. 

Therefore, as the employees in question are within one of the “several trades 
and occupations,” and since it is understood the Postmaster General fixes their 
rates of compensation with reference to rates of wages, etc., paid to similar 
classes in commercial industry, it must be concluded that the provisions of section 
23 of the act of March 28, 1934, Public No. 141, establishing a 40-hour week, are 
applicable to the 21 employees in question. See decision of May 1, 1934, to the 
Secretary of the Treasury, A-55192, involving the employees of the Bureau of 
Engraving and Printing. 


See, also, 15 Comp. Gen. 308. 

You are advised, therefore, that “skilled trades workers whose com- 
pensation is set by the Postmaster General” (quoting from your letter) 
under the provisions of section 23 of the act of March 28, 1934, supra, 
do not come within any of the provisions of the joint resolution of 
December 22, 1942. On the contrary, their regular and overtime com- 
pensation is required to be computed and paid under the provisions 
of the 1934 law without regard to any of the provisions of the said 
joint resolution. 

Question 1 (a) is answered accordingly. 

It is understood that question 1 (b) relates to the employees in the 
trades and occupations coming within the purview of the 1934 law and 
not within the purview of the 1942 law. Under the provisions of the 
1934 law their “hours of labor shall not be more than forty per week”. 
Hence, your administrative order requiring those employees to work 
48 hours per week has the effect of requiring them to work a regular 
tour of duty of 40 hours on five days, and overtime of eight hours on 
one day each week. For the overtime they are entitled to “be com- 
pensated for at the rate of not less than time and one-half”. The basic 
rates on which the overtime compensation at the rate of time and one- 
half should be computed is the rate fixed on a 40 hour, five-day week 
based under the 1934 statute. See 18 Comp. Gen. 265. Referring to the 
example stated, it is understood the rate of $13.68 per diem is the rate 
the employee has received for each of the five days of his regular tour 
of duty under the 1934 statute. If so, that rate is the employee’s base 
compensation and there should now be disregarded the fact that the 
employee received prior to March 28, 1984, the same weekly compensa- 
tion for six days that he received for five days after that date. See 
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decision of January 7, 1943, B-31463, 22 Comp. Gen. 615, to the Secre- 
tary of the Treasury, involving employees in the Bureau of Engraving 
and Printing. That formula is the same one which has been in force 
since March 28, 1984, for computing the basic and overtime compensa- 
tion of employees in Navy Yards, Arsenals, the Government Printing 
Office, the Bureau of Engraving and Printing, and all other agencies 
whose employees come within the purview of the 1934 statute. Noth- 
ing appears in the joint resolution of December 22, 1942, which would 
have the effect of changing that formula. Hence, in the example 
stated for each of the five days of the regular tour of duty, Monday 
through Friday, the employee is entitled to $13.68, and for Saturday, 
which is overtime outside of his regular tour of duty for all purposes, 
he is entitled to $20.52 (one and one-half times $13.68), or a total of 
$88.92, for 48 hours, the six-day week. 

Question 2 is not clear. The Classification Act of 1923, 42 Stat. 1488, 
as amended, provides no per diem rates of compensation for any class 
ofemployees. If you refer to employees of the Mail Equipment Shops 
in the clerical-mechanical service with hourly rates of compensation 
prescribed for in the classification act, you are advised that they are 
entitled to additional compensation on an overtime basis at the rate 
of time and one-half their regular rate if they be full-time employees, 
or on a 10 percent basis if their “hours of duty are intermittent, irregu- 
Jar, or less than full time” (quoting from the fourth proviso to section 
1 of the joint resolution of December 22, 1942), that is to say, if they 
be part-time employees. Stated in other words, the overtime formula 
prescribed by the said joint resolution is applicable to all full-time 
employees paid on a time basis who come within the purview of the 
law regardless of the measure of time on the basis of which their 
regular compensation is computed, and the 10 percent formula is 
applicable to all part-time employees. 

Section 822, Title 39, U. S. Code, provides: 

Salaries at annual or monthly rate, division of time and computation of pay. 
Where the salary or compensation of any employee in the Postal Service is at an 
annual or monthly rate, the following rules shall be followed in computing the 
amount due: An annual salary or compensation shall be divided into twelve equal 
installments, one of which shall be the pay for each calendar month; and in 
making payment for a fractional part of any calendar month there shall be paid 
such proportion of one of such installments, or of the amount of the monthly 
salary or compensation, as the number of days in the fractional part of that 
month bears to the actual number of days in that month. (Mar. 4, 1911, ¢. 241, 
§ 4, 36 Stat. 1339.) [Italics supplied.] 

There is for noting the italicized portion of the statute. Opera- 
tion of Mail Equipment Shops is authorized pursuant to an item in 
the annual appropriation acts entitled “Equipment Shops of Wash- 
ington, District of Columbia,” under the heading “Office of the 
Fourth Assistant Postmaster General”. See act of March 10, 1942, 
56 Stat. 150, Public Law 495 It is understood that the salary rates 
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of the employees referred to in question 3 in the Mail Equipment 
Shops are within the purview of the Classification Act of 1923, and 
have never been regarded as within the purview of the Postal Re- 
classification Act of 1925, 43 Stat. 1053. This office has consistently 
held that employees are not “in the Postal Service” for salary pur- 
poses unless their salaries are fixed in accordance with the Postal Re- 
classification Act of 1925, or are fixed administratively under a lump- 
sum appropriation at definite rates in line with the 1925 statute, and 
that employees under the Post Office Department, although in the field 
service, whose salaries are fixed in accordance with the Classification 
Act of 1928, as amended, may not be regarded as “in the Postal Serv- 
ice” for salary purposes. See 14 Comp. Gen. 448; 21 id. 189, 202, 569. 
Accordingly, it must be held that the Post Office employees in the 
Mail Equipment Shops whose salary rates are fixed in accordance 
with the Classification Act of 1923, as amended, are not “in the Postal! 
Service” within the meaning of section 822, Title 39, U. S. Code, 
supra, and that their annual compensation is to be divided on a 
monthly or semi-monthly basis in accordance with the act of June 30, 
1906, 34 Stat. 763, pursuant to. which each of the 12 months of the 
year is regarded as containing 30 days and one day’s compensation is 
1/360 of the annual salary rate. Such payments heretofore made in 
accordance with the past administrative practice stated in your letter 
as having been based on section 822, Title 39, U. S. Code, need not be 
disturbed. 

The joint resolution approved July 3, 1942, Public Law 652, as 
amended by joint resolution approved October 2, 1942, 56 Stat. 765, 
Public Law 728, provides: 

That the provisions for the payment of overtime rates of compensation con- 
tained in the Act approved June 28, 1940 (54 Stat. 676); the Act approved Oc- 
tober 21, 1940. (54 Stat. 1205); and the Act approved June 8, 1941 (55 Stat. 
ee are hereby extended from June 30, 1942, to and including November 30, 

Thus the joint resolution approved December 22, 1942, extends to 
all civilian employees in or under the United States Government, 
with the exception of certain classes of employees who are expressly 
eliminated from the law, the same formula for paying overtime com- 
pensation that was prescribed in the several earlier statutes men- 
tioned in joint resolution of July 3, 1942, Public Law 652, as amended. 
That formula was the same in all of said earlier statutes and is as 
follows (quoting from section 1 of the act of June 3, 1941, 55 Stat. 
241, one of the statutes mentioned in said joint resolution of July 3, 
1942) : 

That compensation for employment in excess of forty hours in any adminis- 
trative workweek computed at a rate of one and one-half times the regular 


rate is hereby authorized to be paid * * * Provided, That in determining 
the overtime compensation of the foregoing per annum employees the pay for 
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one day shall be considered to be one three-hundred-and-sixtieth of the respective 
per annum salaries. 


Accordingly, referring to question 3, the overtime compensation 
for one day in the case presented is one and one-half times 1/360 of 
the basic annual salary subject to the salary limitation of $2,900 
and $5,000 per annum prescribed by the joint resolution of December 
22,1942. Such overtime payments are required to be prorated on an 
annual basis. Section 3 of the President’s Regulations, Executive 
Order 9289, dated December 26, 1942. With reference to the last 
sentence of question 3, see General Regulations of this office No, 54, 
Supplement 14, dated December 29, 1942, 22 Comp. Gen, 1156, and 
salary tables issued in connection therewith. 


(B-82036) 


COMPENSATION—INCREASE AS RESULT OF DIFFERENTIALS—EFFECT 
UPON WITHIN-GRADE PROMOTIONS, RETIREMENT DEDUCTIONS, 
AND OVERTIME OR ADDITIONAL COMPENSATION 


An increase in compensation received by an employee as a result of the application 
of salary differentials for positions outside the United States which are 
compensated under the provisions of the Classification Act of 1923, as 
amended, is not an “equivalent increase in compensation” within the meaning 
of section 2 of the uniform within-grade salary-advancement statute of 
August 1, 1941, and does not affect the incumbent’s eligibility to a within- 
grade salary advancement under the latter act, but the differential is a part 
of an employee’s base compensation upon which retirement deductions are 
required to be made, and upon which the increase in compensation and the 
salary limitations of the overtime and additional compensation act of 
December 22, 1942, should be computed. 


Comptroller General Warren to the Secretary of the Interior, February 8, 1943: 
I have your letter of January 25, 1943, as follows: 


Reference is made to the U. 8S. Civil Service Commission’s Departmental Cir- 
cular No. 394, Supplement No. 2 (copy attached) outlining the proposed policy 
agreement on establishing uniform salary differentials for positions outside the 
United States and the District of Columbia which are compensated under the 
provisions of the Classification Act of 1923, as amended. We are in accord with 
this agreement and are preparing the necessary instructions to put it into effect. 
However, in the matter of computing automatic increases, the question is raised 
as to whether an increase in the amount of pay now being received by an employee 
as the result of the application of such differential would be considered as an 
“equivalent increase in compensation” within the meaning of Section 7 (b) (1) 
of the Classification Act, as amended by Section 2 of the Act of August 1, 1941. 

In your letter of January 2 to the Architect of the Capitol, B-31316, you say, 
“The Act of August 1, 1941, operates upon the base pay [italics supplied], whereas 
the overtime or additional compensation authorized or required to be paid by 
Public Law 821 is in addition to base pay.” In the light of this statement it would 
appear that the differential should not be considered as an increase in compen- 
sation in computing automatic increases for employees involved, and your advice 
as to whether this assumption is correct would be appreciated. 


A question similar to the one presented by you here was considered 
and answered in decision of April 25, 1942, 21 Comp. Gen. 947, holding 
as follows (quoting the last paragraph of the syllabus) : 
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Payment of the salary differential to an incumbent of a position covered by 
Executive Order No. 8955, extending the classification act to, and fixing such 
differential for, positions in the War and Navy Departments in certain areas 
outside the United States, is not an “equivalent increase in compensation” 
within the meaning of section 2 of the uniform within-grade salary advance- 
ment statute of August 1, 1941, and does not affect the incumbent’s eligibility 
to a within-grade salary advancement under that act. 


However, notwithstanding the rule stated in that decision, the 
25 percent differential constitutes a part of base compensation of an 
employee from which retirement deductions are required to be made 
(10 Comp. Gen. 519, 521), and on the basis of which the increase 
in compensation and the salary limitations pursuant to the joint reso- 
lution of December 22, 1942, 56 Stat. 1068, Public Law 821, should 
be computed (letter dated December 24, 1942, B-31212, to the Secre- 
tary of War). 


(B-32063) 


OVERTIME AND ADDITIONAL COMPENSATION—EMPLOYEES OF 
HOWARD UNIVERSITY AND COLUMBIA INSTITUTION FOR THE 
DEAF 


The personnel of Howard University and the Columbia Institution for the Deaf 
are employees “under the United States Government” within the meaning 
of that term in the overtime and additional compensation act of December 
22, 1942, and, therefore, the said act is applicable to such personnel as are 
paid in whole or in part from moneys other than appropriated funds. 

If the basic salary rate of an employee appointed by Howard University or the 
Columbia Institution for the Deaf is authorized to be fixed within the dis- 
cretion of the administrative office without regard to any law, there is no 
legal requirement that said basic salary rate be the same as that of his 
predecessor, but any basic rate of compensation fixed for the new appointee 
then would be subject to the temporary increase authorized by the overtime 
and additional compensation act of December 22, 1942, and the increase as 
well as the basic compensation should be identified separately in the ap- 
pointment. 

Bonuses paid to employees of the Columbia Institution for the Deaf, such as 
bonuses for especially good milk or on all egg production, are not to be 
considered as part of their basic compensation on which is to be computed 
the temporary increase authorized by the overtime and additional compensa- 
tion act of December 22, 1942. 

If the reasonable value of board and/or quarters furnished in kind to employees 
of the Columbia Institution for the Deaf is administratively regarded as 
a part of their compensation, that value may be added to their cash salary 
before computing the overtime compensation authorized by the act of De- 
cember 22, 1942. 


Comptroller General Warren to the Federal Security Administrator, February 
8, 1943: 


I have your letter of January 26, 1943, as follows: 


Public Law No. 821, 77th Congress, is made applicable “to all civilian em- 
ployees in or under the United States Government.” In view of the decision of 
the Comptroller General in 12 C. G. 113 (1932), it would appear that this joint 
resolution is applicable to Howard University and the Columbia Institution for 
the Deaf. 

As you know, each of these institutions is supported in part by appropriated 
funds and in part by funds derived from other sources. 

At the Columbia Institution for the Deaf the contract of employment for a 
part of the personnel provides for a specific cash payment, plus quarters, or 
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board, or both. At this institution also certain bonuses are paid in addition to 
the regular salary, as for instance, the bonus to the dairyman on the farm for 
the production of especially good milk, or the allowance of 2¢ a dozen for all 
egg production paid to the man in charge of the chickens. 

Your decision is requested on the following points: 

1. Is the joint resolution applicable to the salaries of such personnel of How- 
ard University and Columbia Institution for the Deaf as are paid in whole or 
in part from moneys other than appropriated funds? 

2. In view of the fact that these institutions fix their salary scales without 
regard to the Classification Act, is there any legal requirement that when a new 
employee is hired his salary be fixed at an amount equivalent to the pay of his 
predecessor as augmented under Public Law No. 821? 

3. Are bonuses to be considered as part of the base upon which the percentage 
increase for overtime is calculated? 

4. Is a reasonable amount for board or quarters to be added to the cash salary 
before calculating the amount due for overtime services? 


The decision of July 26, 1932, 12 Comp. Gen. 113, to which you refer, 
held as follows (quoting from the syllabus) : 
The officers and employees of Howard University and Columbia Institution 


for the Deaf, being employees “under” a branch of the Government service but 
not employees “in” or “of” any branch of such service, are subject to the pro- 


- visions of section 101, Title I, of the economy act and section 203 of that act, 


but do not come within the purview of sections 201 and 202 thereof. 


As Joint Resolution No. 170, approved December 22, 1942, 56 Stat. 
1068, Public Law 821, is applicable “to all civilian employees in or 
under the United States Government”—with certain express excep- 
tions not here involved—question 1 is answered in the affirmative. 

Referring to question 2, you are advised that the increase in com- 
pensation authorized by the joint resolution of December 22, 1942, is 
required to be computed on the “earned basic compensation.” Ac- 
cordingly, the basic rate of compensation and the temporary increase 
authorized by said resolution should be identified separately in any 
appointment fixing the rate of compensation to be paid. If the basic 
salary rate of the employee referred to in question 2 is authorized 
to be fixed within the discretion of the administrative office without 
regard to any law, there is no legal requirement that said basic rate 
of compensation of a new appointee be the same as that of his prede- 
cessor, but any basic rate of compensation fixed for the new appointee 
then would be subject to the increase authorized by Public Law 821 
and the amount of the increase should be identified in the appointment 
as such. 

Question 3 is answered in the negative. See decision of January 
13, 1943, B-31619, 22 Comp. Gen. 649, to the Librarian of Congress. 

In the absence of a statute specifically providing otherwise (see 33 
U.S. Code 763, second proviso), the value of board or quarters or other 
allowances furnished in kind to civilian employees of the Government 
is regarded as a part of the total compensation of a position. See 
section 3 of the act of March 5, 1928, 45 Stat. 198, and the definition 
of the term “compensation” in the act approved March 4, 1923, 42 
Stat. 1488. While you do not specifically so state, it is understood 
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from your letter that the value of board or quarters or of both board 
and quarters furnished in kind to the involved employees is adminis- 
tratively regarded as a part of the compensation of the employees. 
If that be true, question 4 is answered in the affirmative. Compare 
12 Comp. Gen. 173, 187, 196, 298, 398, 470, 520, 606. 


(B-27882) 
INTEREST—PAYMENT DELAYS—COAL PURCHASES 


In the absence of a statute authorizing the allowance of interest for delay by 
the Government in making payment for coal or other supplies, or of a 
statute authorizing purchasing officers to obligate the Government to pay 
such interest, the inclusion of the Marketing Rules and Regulations, issued 
pursuant to the Bituminous Coal Act of 1937, in a contract for the purchase 
of coal, which rules and regulations contain a provision requiring code 
member coal dealers to charge purchasers interest where payment is de- 
layed beyond the due date fixed therein, may not be viewed as lawfully 
obligating the Government to pay interest for delay in making payment. 


Comptroller General Warren to the Administrator of Veterans’ Affairs, February 
9, 1943: 


I have your letter of January 15, 1943, with reference to your letter 
of August 20, 1942, which is as follows: 


The Jackson, Hunter & Gould Coal Company, contractors for supplying coal 
to the Veterans Administration Facility, Excelsior Springs, Missouri, during 
the 1942 fiscal year, under contract VAm-16346, has submitted a claim to the 
Veterans Administration in the amount of $1.00 representing interest alleged 
to be due because of failure to make settlements within the time prescribed 
by the Marketing Rules and Regulations of the Bituminous Coal Division for 
certain coal delivered to Excelsior Springs during the month of April, 1942. 

In a letter dated June 10, 1941, submitted with the bid which resulted in con- 
tract VAm-16346, The Jackson, Hunter & Gould Coal Company stated: 

“Our Bid is made subject to the Rules and Regulations of the U. 8S. De- 
partment of the Interior, Bituminous Coal Division which regulations under 
Section 8, ‘Use of Coal Analyses’, Rule 6 reads as follows: 

“From and after the effective date of these Marketing Rules and Regula- 
tions, no Code Member, his Sales Agent or a Distributor shall enter into or per- 
form any agreement made upon a penalty or a premium and penalty basis which 
will permit the sale of coal at an aggregate contract price below the applicable 
minimum price or prices established by the Division for the coal sold and de- 
livered upon such agreement subsequent to said effective date.” 
and also made the following notation on its bid: 

“This quotation, order, or contract is subject to the rules and regulations of 
the U. S. Department of the Interior, Bituminous Coal Division, and to any 
revision required under the Bituminous Coal Act of 1937.” 

Correspondence between the Veterans Administration and The Jackson, 
Hunter & Gould Coal Company relative to the claim in question is enclosed and 
it fe ve Geneanenne if you will advise whether its claim may be approved for 
settlemen 


A reply to your question has been delayed in the expectation of 
action by the Bituminous Coal Division, Department of the Interior, 
on the formal report of its examiner submitted September 11, 1942, 
Docket No, A~-1452, after notice and hearings, on a proceeding insti- 
tuted May 18, 1942, by the Bituminous Coal Consumers’ Counsel. 
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The report recommended a revision of the Marketing Rules and Regu- 
lations which would go far toward clarifying the situation by elimi- 
nating any requirement that code member coal dealers charge the 
Government interest where payment may be delayed beyond the due 
date fixed by the Marketing Rules and Regulations. However, as it 
does not appear that action has been taken on the report, I have to 
advise that, irrespective of the said Marketing Rules and Regulations, 
I do not find sufficient authority of law to pay the interest claimed by 
the coal contractor in this case. 

It is settled, of course, that the United States is not liable for 
interest except as expressly provided by statute or lawfully assumed by 
contract. Angarica v. Bayard, 127 U.S. 251; United States v. North 
Carolina, 1386 U. S. 211; United States v. Verdier, 164 U. S. 213; 
Sheckles v. District of Columbia, 246 U. 8. 338; United States v. North 
American Transportation & Trading Company, 253 U. S. 330; Sea- 
board Air Line Ry. Co. v. United States, 261 U. S. 299; Boston Sand 
Company v. United States, 278 U. S. 41; United States v. Worley, 
281 U. S. 839; Smyth v. United States, 302 U. S. 329. There is found 
no statute authorizing the allowance of interest for delay in payment 
for coal or other supplies purchased by the Government. Hence, if 
there be any liability on the Government to pay interest in this case, 
it arises under the purchase contract; and the question is whether 
that contract lawfully obligated the Government to pay interest. 

By its bid accepted June 28, 1941, contract No. VAm-16346, the 
claimant agreed to furnish 2,500 tons of coal for the Veterans’ Admin- 
istration Facility at Excelsior Springs, Missouri, during the period 
July 1, 1941, to June 30, 1942, for the price of $3.64 a ton, delivered 
and stored. The bid did not mention interest, but, as stated in your 
letter, there was stamped thereon a notation that “This quotation, 
order, or contract is subject to the rules and regulations of the U. S. 
Department of the Interior, Bituminous Coal Division, and to any 
revision required under the Bituminous Coal Act of 1937.” The 
claimant urges that by virtue of this notation the Government is 
obligated to pay interest in the amount of one dollar for eleven days’ 
delay in the payment of certain invoices for coal delivered under the 
contract in April, 1942, citing Rule 1 (I) of section VII of said 
Marketing Rules and Regulations, as revised by the Bituminous Coal 
Division April 1, 1942, to read as follows: 


(I) Unless payment of an account for the sale of coal is received by the 
seller within ten (10) days after the due date of such an account as provided in 
these Marketing Rules and Regulations, the seller shall charge and the buyer 
shall pay interest from and after the due date of the account at the rate of not 
less than five (5%) per centum per annum on the invoice price of the coal sold: 

ed, however that no interest need be charged on the account by the seller 
unless such interest exceeds fifty (50c) cents on the total purchases for any one 
month, except where an account remains unpaid thirty (30) days after the due 
date thereof interest must be charged from the due date, regardless of the 
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amount of such interest; and Provided further, that in the case of sales made 
to Federal, State or Local Governments, or any agency thereof, interest need 
not be paid at a rate in excess of, but shall be paid at a rate of not less than 
that prescribed by applicable statutes or rules as the maximum rate of interest 
governing such payments, where that prescribed maximum is less than five (5%) 
per centum per annum. 


To the extent that the said notation on the bid would purport to 
result in making this rule applicable to the purchase, its inclusion in 
the contract may not be treated as authorized by law. There is nv 
statute authorizing purchasing officers to obligate the Government 
to pay interest for delay in paying for supplies or materials. The 
authority of the Bituminous Coal Division under the Bituminous 
Coal Act of 1937, 50 Stat. 72, to promulgate marketing rules and 
regulations governing code members is not viewed as extending to 
the prescription of terms for the sale of coal by such code members 
to the Government. 19 Comp. Gen. 453. And it may be observed 
that as the reason for the rule requiring code members to charge in- 
terest is to prevent discrimination and unfair competition in extend- 
ing credit to their customers, it has no reasonable application to the 
Government, which, of course, does not buy its coal or award its con- 
tracts on the basis of offered favorable credit terms. However that 
may be, the authority for the contract here involved is the appropria- 
tion made in the Independent Offices Appropriation Act, 1942, 55 
Stat. 120, for the salaries and expenses of the Veterans’ Administra- 
tion, “including the expenses of maintenance and operation of medi- 
cal, hospital, and domiciliary services of the Veterans’ Administra- 
tion”, for the fiscal year ended June 30, 1942, and no provision is 
contained therein for the payment of interest. An appropriation 
made for the purchase of coal and other supplies is not an appropria- 
tion to pay interest for delay in paying for such supplies. Compare 
District of Columbia v. Bailey, 171 U. S. 161, 177, where it was said: 

* * * The appropriation of money to improve streets was in no sense the 
appropriation of money to pay a claim for unliquidated damages arising, not 


for work and labor performed and materials furnished, but from the refusal 
to permit the performance of work and labor and the furnishing of materials. 


Section 3678, Revised Statutes, 31 U. S. C. 628, provides: 


All sums appropriated for the various branches of expenditure in the pub- 
lic service shall be applied solely to the objects for which they are respectively 
made, and for no others. 


Section 3679, Revised Statutes, as amended, 31 U. S. C. 665, 
provides: 

No executive department or other Government establishment of the United 
States shall expend, in any one fiscal year, any sum in excess of appropriations 
made by Congress for that fiscal year, or involve the Government in any con- 


tract or other obligation for the future payment of money in excess of such 
appropriations unless such contract or obligation is authorized by law. * * 


. 
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Section 3732, Revised Statutes, 41 U. S. C. 11, provides:. 


No contract or purchase on behalf of the United States shall be made unless 
the same is authorized by law or is under an appropriation adequate to its 
fulfillment, * * 

These statutory provisions have been held to prohibit stipulations 
for the payment of interest in contracts for the purchase of supplies 
under annual appropriations, unless the payment of interest was 
specifically authorized by statute. In decision of February 1, 1926, 
A-12671, to the Secretary of the Treasury, it was said: 

* * * These three contracts are definite in amount to be paid from the 
appropriation for the lead but they are indefinite as to the amount that may 


be chargeable to the appropriation on account of interest on delayed — 
and therein they are objectionable and to that extent unlawful. 


In decision of February 20, 1926, 5 Comp. Gen. 649, it was held, 
quoting from the syllabus, that— 
In the absence of specific authority therefor, the United States may not be 


obligated to pay interest on the amount of an invoice not paid within a 
specified time. 


See, also, 2 Comp. Gen. 181. 

The rule seems clearly sound. A stipulation to pay interest for 
delay in payment for supplies is prohibited because the delay may 
extend beyond the period for which the appropriation is made and 
thus involve the Government in an abligation for the future pay- 


ment of money for which no appropriation has been made, contrary 
to sections 3679 and 3732, Revised Statutes. It is prohibited, also, 
because an appropriation made to purchase supplies is not made to 
pay interest and the payment of interest would be a diversion of the 
appropriation, contrary to section 3678, Revised Statutes. In this 
connection, see decision of September 30, 1938, 18 Comp. Gen. 285, 
where it was said: 


In the settlement and adjustment of all accounts and claims in which the 
United States is concerned, and in certifying the balances thereon which the 
law makes final and conclusive upon the Executive branch of the Government, 
this office necessarily has the duty of deciding under these cited provisions 
whether an appropriation is available for making payment on the basis of the 
record presented. Sections 304 and 305, Budget and Accounting Act, 42 Stat. 
24. Generally, the Congress in making appropriations leaves largely to ad- 
ministrative discretion the choice of ways and means to accomplish the objects 
of the appropriation, but, of course, administrative discretion may not transcend 
the statutes, nor be exercised in conflict with law, nor for the accomplishment 
of purposes unauthorized by the appropriation; and, just as clearly, such 
unauthorized ebjectives may legally no more be reached indirectly by stipu- 
lations in contracts chargeable to the appropriation than by direct expenditure. 
It may be remarked here that the question with the accounting officers is not 
the apparent general merit of a proposed expenditure, but whether the Congress, 
controlling the purse, has by law authorized the expenditure—and this office 
has been as quick to question the administrative omission from contracts of 
provisions required by law to be included therein for the benefit and protection 
of employees and the public, as it has to question the inclusion of provisions 
not authorized by law and outside of appropriations; all on the fundamental 
basis that it is for the Congress to say how and on what conditions public 
moneys shall be spent. 
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I find no authority in the general statutes or in the appropriation 
here involved for the payment of the interest claimed, or for the con- 
tract stipulation relied on, if that be viewed as purporting to obligate 
the Government to pay interest. Accordingly, the question sub- 
mitted is answered in the negative. 

The enclosures with your letter are returned herewith, as requested 
by you. 


(B-81747) 


ADDITIONAL COMPENSATION UNDER ACT OF DECEMBER 22, 1942— 
LIBRARY OF CONGRESS “SUNDAY OPENING” EMPLOYEES 


The special administratively fixed per diem rate compensation paid to regular 
employees of the Library of Congress or other Federal agency who are 
engaged under the “Sunday Opening” item in the Legislative Branch Ap- 
propriation Act, 1943, for work on Sundays or holidays at the Library 
of Congress is separate and distinct from and not to be combined in any 
manner with the employees’ regular rate of compensation for purposes 
of applying the salary limitations of $2,900 and $5,000 per annum, or the 
formulas for increasing either or both rates of compensation, prescribed 
by the overtime and additional compensation act of December 22, 1942. 

In applying the salary limitations of $2,900 and $5,000 per annum, prescribed 
by the overtime and additional compensation act of December 22, 1942, to 
the administratively fixed special per diem compensation rate for per- 
sons engaged under the “Sunday Opening” item in the Legislative Branch 
Appropriation Act, 1943, for Sunday and holiday work at the Library of 
Congress, the per diem equivalents of the per annum salary limitations 
may be computed by dividing $2,900 and $5,000 by 60, the total number 
of Sundays and holidays during the year for which the employees nor- 
mally could receive the special compensation if they worked on all of the 
Sundays and holidays of the year. 


Comptroller General Warren to the Librarian of Congress, February 9, 1943: 
I have your letter of February 2, 1943, as follows: 


I acknowledge with thanks the receipt of your letter (B-31747) of January 
20, 1943, relating to the payment of additional compensation, under Public 
Law 821, T7th Congress, to employees of the Library of Congress paid for 
extra services under the appropriation “Sunday Opening, Library of Congress” 
and “Sunday Opening, Library Buildings, Library of Congress.” 

In computing this additional compensation in accordance with your decision 
I propose to adopt the following procedure: 

1. I propose to determine the $2,900 and $5,000 salary limitations involved 
in the application of the Act in accordance with the method prescribed in 
your letter B-31316, January 2, 1943, to the Architect of the Capitol, by com- 
puting the per annum equivalent of the per diem rates of the employees in- 
volved. . It will be assumed for the purpose of this computation that each of 
these employees will work on all of the Sundays and holidays covered by the 
appropriations, totaling 60 per annum. This assumption is not the case in 
practice for the reason that the services of these employees are, generally 
speaking, intermittent, and may include any number from one to nearly 60 
Sundays and holidays per annum. Nevertheless, since it is impossible to 
predict the actual number of Sundays and holidays which any one employee 
will work during the year, the maximum number which any one could work 
offers the most convenient basis for calculation. 

2. In calculating the additional compensation on payments for “Sunday 
Opening” I propose to disregard the regular per annum salaries of the 
employees involved. Similarly, in calculating the additional compensation on 
their per annum salaries I propose to disregard the extra payments made to 
them from “Sunday Opening.” Indeed, to do otherwise would be impossible 
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due to the intermittent character and unpredictable amount of these extra 
payments. (In this connection it may be noted that extra payments from 
“Sunday Opening” are not reckoned with regular per annum compensation 
for purposes of computing, for example, retirement deductions. ) 

I am anxious to learn as soon as possible whether you will approve the 
procedure outlined above. 


It was held in decision of January 20, 1943, 22 Comp. Gen. 682, to 
you, that the basic rate of compensation administratively fixed for 
extra services on Sundays and holidays authorized under the appro- 
priation item “Sunday Opening” in the Legislative Branch Appro- 
priation Act, 1943, approved June 8, 1942, 56 Stat. 330, Public Law 
600, should be increased by 10 percent under Joint Resolution 170 of 
December 22, 1942, 56 Stat. 1068. That increase for Sunday and 
holiday work, as well as the salary limitations of $2,900 and $5,000 
per annum prescribed in Public Law 821, are required to be computed 
on the Sunday Opening rates of compensation without regard to the 
regular rates of compensation of the employees of the Library of 
Congress or other Federal agency in which the employees are regu- 
larly employed. In other words, regular compensation and the 
special rate compensation for work on Sundays and holidays are 
separate and distinct and are not to be combined in any manner in 
applying the formulas for increasing either or both rates under the said 
law. 

In decision of January 2, 1943, B-31316, 22 Comp. Gen. 589, to the 
Architect of the Capitol, to which you refer, it was stated: 

* * * it is held that in applying the salary limitations or ceiling rates of 
$2,900 and $5,000 per annum for employees who are paid compensation on a 
per diem or per hour basis, rather than on a per annum basis for full time, 
intermittent, or part time service, the per diem salary limitations or ceiling 
rates may be computed by dividing the rates of $2,900 and $5,000 per annum by 
the number of days during the year for which the employees receive their 
compensation. * * * 

The holding in that decision was made with particular reference 
to full-time employees paid on a per diem or per hour basis. How- 
ever, it is believed that the underlying principle of said holding 
should be applied, also, in computing the salary limitations or ceiling 
rates of $2,900 and $5,000 per annum for employees who work inter- 
mittently or irregularly and whose compensation is computed on a 
per diem or per hour basis when actually employed, as distinguished 
from part-time employees who work a regular weekly tour of duty 
and whose compensation is computed on a proportionate per annum 
basis. (See Civil Service Circular No. 389, dated December 12, 1942, 
and decision of February 2, 1943, B-31872, 22 Comp. Gen. 738, to 
Mr. O. H. Nielson, Authorized Certifying Officer, War Production 
Board. Compare 8 Comp. Gen. 261. That is to say, the per annum 
salary limitation or ceiling rate for Sunday and holiday work may 
be computed by dividing the rates of $2,900 and $5,000 per annum by 
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60, the total number of Sundays and holidays during the year for 
which the employees normally could receive the special per diem 
rate of compensation if they worked on all of the Sundays and holi- 
days of the year, as you suggest. Hence, on that basis all employees 
may be paid a 10 percent increase on the entire amount of the ad- 
ministratively fixed special per diem salary for Sunday and holiday 
work, for the reason that the total unquestionably would be less than 
the per diem salary limitation or ceiling rate. 


(B-32075) 


OVERTIME COMPENSATION UNDER ACT OF DECEMBER 22, 1942— 
OVERTIME WORK IN ADDITION TO REGULAR WORKWEEK 


Overtime compensation under the act of December 22, 1942, and Executive Order 
No. 9289 issued in connection therewith, for work ordered or approved in addi- 
tion to the officially established regular workweek—as distinguished from 
overtime compensation for work during such regular workweek—should not 
be prorated on an annual basis under section 3 of said Executive order, 
but, rather, the actual number of hours overtime worked in excess of the 


regular workweek should be paid for at the rate of one and one-half times 
the basic hourly rate. 


Comptroller General Warren to the Secretary of Agriculture, February 9, 1943: 
I have your letter of January 26, 1943, as follows: 


Certain questions have arisen in this Department in the administration of 
Public Law No. 821, 77th Congress, and Executive Order No. 9289, pursuant 
thereto, relative to the payment of overtime compensation. On December 24, 
1942, pursuant to Executive Order No. 9289, this Department adopted a regular 
workweek of 48 hours, with provision for the requirement, when necessary, of 
overtime in excess of the regular workweek. 

The first problem which has arisen is with regard to overtime which may be 
required in excess of the regularly established workweek of 48 hours. Section 
2 of the Bxecutive order cited provides that overtime compensation for employ- 
ment exceeding 40 hours during the officially established regular workweek 
“and for work ordered or approved, in addition to the regular workweek so 
established shall be paid at the rate of one and one-half. times the employee’s 
regular rate of compensation * * *,” subject to the maximum limitations 
prescribed by the act. Section 3 of the Executive order provides that overtime 
compensation for per annum employees during an officially established regular 
workweek may be calculated on an annual basis and paid in equal amounts on 
regular monthly or semi-monthly pay days. 

Under General Regulations No. 54, Supplement 14, of your office, there are 
provided daily rates of overtime increment for the various annual salaries, 
based on 416 overtime hours; that is, eight hours per week for 52 weeks, dividing 
such compensation equally over 24 pay periods. These rates are in consonance 
with section 3 of the Executive order. They are, however, not adaptable to the 
payment of excess overtime ordered in accordance with section 2 of the Executive 
order. In view of the distinction drawn by the President between overtime 
during the regular workweek and excess overtime, it would appear that excess 
overtime which may be required from time to time should be paid on an actual 
basis, i. e., one and one-half times the basic hourly rate calculated as required 
by the act and order, for such excess overtime hours. 

The second problem which has arisen concerns the method of deducting for 
leave without pay from the compensation of an employee whose salary is being 
paid in accordance with the scales provided in General Regulations No. 54, 
Supplement 14, supra. The simplest method of administration, which would 
appear to be in accordance with the General Regulations and Executive Order 
No. 9289, would be to deduct one day’s gross pay, i. e., basic pay, plus the daily 
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overtime rate as provided in the General Regulations, for each day of absence. 
There should be considered, in this connection, various types of cases which may 
arise, where an employee might take several days of leave without pay within 
a single werkweek, so that he would not, in fact, be serving in excess of 40 
hours for that week. There are also the related problems of persons entering 
or leaving employment at varying dates within individual pay periods. It 
would seem that, since the system has been devised to spread over an annual 
basis, it should now be administered, in effect, as though the gross pay resulting 
were the regular pay for the position. 

Sections 2 and 3 of the President’s Regulations, Executive Order 
No. 9289, dated December 26, 1942, provide in pertinent part: 

Section 2. Overtime compensation for employment in excess of 40 hours dur- 
ing an officially established regular workweek, and for work ordered or approved 
in addition to the regular workweek so established shall be paid at the rate of 
one and one-half times the employee’s regular rate of compensation, subject to the 
following limitations: 

~ 2 * o 2 + & 


Section 3. Overtime compensation of per-annum employees for employment 
during an officially established regular workweek in excess of 40 hours may be 
calculated on an annual basis and paid in equal amounts on the regular monthly 
or semi-monthly pay days. 

Section 3 of the regulations authorizing prorating on an annual 
basis of increased compensation pursuant to an overtime formula is 
specifically limited to “employment during an officially established 
regular workweek in excess of 40 hours.” General Regulations No. 
54, Supplement No. 14, of this office, dated December 29, 1942, 22 
Comp. Gen. 1156, and the salary tables attached thereto were issued 
pursuant to section 3 of the regulations. While section 2 of the reg- 
ulations and the law authorizes payment of increased compensation 
pursuant to an overtime formula, also, for employment beyond the 
officially established workweek when ordered or approved by the 
proper administrative officer, the prorating on an annual basis of such 
additional increase in compensation would be impracticable and is 
not authorized or required. Accordingly, this office is in agreement 
with the view expressed in the last sentence of the third paragraph 
of your letter “that excess overtime which may be required from 
time to time should be paid on an actual basis, i. e., one and one-half 
times the basic hourly rate calculated as required by the act and 
order, for such excess overtime hours.” 

The second problem presented in your letter is similar to the one 
heretofore considered in two decisions of this office. See decision of 
January 21, 1943, B-31789, 22 Comp. Gen. 683, to the Secretary of 
Labor, wherein it was held that a per annum employee who is absent 
from duty without pay during an administrative workweek is entitled 
to 1/360 of the gross compensation, including both basic and overtime 
compensation, for each day in a pay status during the pay roll period 
and that there should be withheld only 1/360 of the gross compensa- 
tion, including both basic and overtime compensation, for each day on 
which the employee is in a non-pay status (leave without pay) ; also 
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decision of January 27, 1943, B-31908, 22 Comp. Gen. 714, to O. A. 
Zimmerli, Authorized Certifying Officer, Forest Service, Department 
of Agriculture, in which it was stated, after referring to thedecision 
to the Secretary of Labor, supra, that “the same rule for prorating the 
gross compensation on an annual basis is applicable in computing 
compensation for a fractional pay period. of an employee who enters 
or leaves the service during an administrative workweek.” 


(B-82160) 


OVERTIME COMPENSATION UNDER ACT OF DECEMBER 22, 1942—EM- 
PLOYEES IN PAY STATUS LESS THAN FULL WORKWEEK PERFORM- 
ING EXCESS OVERTIME WORK 


A per annum employee who entered on duty on Friday of the administratively 
established 48-hour workweek and was required on each of the 2 days he 
was in a pay status during that week to work 4 hours in excess of the official 
8-hour daily tour of duty is entitled under the overtime and additional com- 
pensation act of December 22, 1942, and Executive Order No. 9289 issued in 
connection therewith, to compensation at the regular rate, plus overtime 
compensation prorated on an annual basis, for the 8 hours’ work during 
regular hours on each of the 2 days, and to overtime compensation at the 
rate of time and one-half the regular rate for the 8 hours excess overtime 
on those days. 

A per annum employee who was in a leave-without-pay status for one day of his 
administratively established 48-hour workweek but who was required on each 
of 3 days of the remaining 5 to work 4 hours in excess of the official 8-hour 
daily tour of duty, making a total of 52 hours’ work for that week, is entitled 
under the overtime and additional compensation act of December 22, 1942, 
and Executive Order No. 9289 issued in connection therewith, to compensation 
at the regular rate, plus overtime compensation prorated on an annual basis, 
for the 8 hours’ work during regular hours on each of the 5 days, and to 
overtime compensation at the rate of time and one-half for the 12 hours 
excess overtime (in excess of 48 hours per week). 


Comptroller General Warren to the Secretary of War, February 10, 1943: 
I have your letter of January 23, 1943, as follows: 


In connection with the administration of the overtime compensation provisions 
of Public Law 821—77th Congress, approved December 22, 1942, the Department 
has been called upon to issue instructions concerning its application to employees 
who are required by exceptional circumstances to work long hours on certain 
days but whose total hours in a pay status during an administrative work-week 
do not exceed forty per week. This point is not adequately covered in the 
Department’s Orders “U” which you discussed in your decision of December 24, 
1942 (B-81212). An early decision on the question hereinafter set forth is 
accordingly requested. 

By virtue of the above cited statute, the provisions of Public Law 873—76th 
Congress—are continued in effect until April 30, 1943 and the acts coverage is 
extended to all civilian employees in or under the United States government with 
certain specified exceptions. The pertinent portion of the statute thus extended 
provides as follows: 

“* * * compensation for employment in excess of forty hours in any ad- 
ministrative work-week computed at a rate not less than one and one-half times 
the regular rate is hereby authorized to be paid [to employees covered by Public 
Law 821—77th Congress] * * * Provided, That in determining the overtime 
compensation of the foregoing Government employees the pay for one day shall 
a to be one three-hundred-and sixtieth of their respective per annum 

es. 
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Executive Order No. 9289, dated December 29, 1942, prescribes general regula- 
tions under which the above statute is to be applied. Sections 1, 2 and 3 of this 
order provide as follows: 

“Sgorion 1. Heads of Executive departments and agencies, or such officers or 
employees as they may designate, shall establish official hours of duty and a 
regular workweek for each employee or group of employees. No employee shall 
be required to work in excess of the officially established hours of duty except 
upon the order of the head of the department or agency or of such officer or 
employee as has been delegated specific authority to require such additional work. 

“Section 2. Overtime compensation for employment in excess of 40 hours dur- 
ing an officially established regular workweek, and for work ordered or approved 
in addition to the regular workweek so established shall be paid at the rate of 
one and one-half times the employee’s regular rate of compensation. * * 

“Section 3. Overtime compensation of per-annum employees for scnetanlente 
during an officially established regular workweek in excess of 40 hours may be 
calculated on an annual basis and paid in equal amounts on the regular monthly 
or semi-monthly pay days.” 

War Department Orders “U”, issued December 26, 1942, contains two perti- 
nent paragraphs which apply the statute and the Executive Order as follows: 

“All employees of the Department will be required to work 8 hours per day, 
48 hours per week, except those covered by paragraph 9 herein and those indi- 
viduals or classes of employees in the field service who cannot be effectively 
employed a full 48 hours; the latter employees paid on a full-time basis will ‘be 
required to work not less than 40 hours per week. Work in excess of 48 hours 
per week will not be required by commanding officers or higher authority, except 
to meet specific emergency work situations. An employee will not be required 
to work in excess of 8 hours per day or 48 hours per week if, in the judgment 
of the commanding officer or his authorized representative, such employment 
would result in impairment of the health or efficiency of such employee. Where 
one or two shifts are in operation, the daily 8-hour tour of duty will be exclusive 
of a period for lunch. Where three 8-hour shifts are in operation, the daily 
8-hour tour of duty may include as short a period as practicable for lunch 
where the overlapping of shifts is not feasible. 

* + ” * * s 

“b. Overtime. 

“All such employees will be paid overtime compensation for all hours in a pay 
status beyond 40 during the 48-hour weekly tour of duty, and also for hours 
worked beyond the 48-hour weekly tour of duty when such work is approved 
in advance by a commanding officer or his authorized representative to meet a 
specific emergency work situation, at the rate of time and one-half of their regu- 
lar rates of pay. * * *” 

All of the above regulations permit of orderly application in all cases where 
a per annum employee completes a weekly tour of duty. If he is in a pay status 
eight hours each day of a full week, he is entitled to the regular weekly salary 
plus overtime computed at one and one-half times his hourly rate for 8 hours, 
computed and paid as stated in Section 3 of Executive Order 9289. A difficulty 
has arisen, however, in those cases where the employee is in a pay status for 
only a portion of a weekly tour of duty, but in the course of that time an excep- 
tional circumstance arises to require that he work unusually long hours during 
that period. Your decision is requested as concerns the following situations: 

1. An employee paid at the rate of $1800 per annum enters on duty on Friday 
of a work-week which ends at the close of business Saturday. Because of an 
unusual and pressing work load existing at the establishment, he is required to 
work 12 hours on each of the two days remaining in the work-week. This work, 
authorized by a responsible officer pursuant to the provision of Orders “U” 
quoted above, amounts to 24 hours; sixteen hours during the weekly tour of 
duty and eight hours excess overtime work beyond the daily tours of duty. Must 
the employee be paid only the daily rate for the two days worked during that 
week plus average overtime compensation for each day, a total compensation 
of $12.00, or may he be paid also for the authorized overtime work of 16 hours 
in excess of eight hours per day, his salary for the two days thus being $19.50 
($12 plus (114 x $.625 x 8))? 

2. An employee paid at the rate of $1800 per annum is on leave-without-pay 
for one day during the weekly tour of duty, but works 4 hours overtime beyond 
the daily 8 hour tour-of-duty on 3 days of the week. Thus a total of 52 hours 
is worked during the week. 
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a. May the employee be paid for the 12 hours of overtime work beyond the 
daily tours of duty, plus the daily average amount of overtime pay for each day 
in a pay status? 

b. If the answer is in the negative, then may the employee be paid for 4 hours 
overtime work, the remaining 8 hours of excess overtime being applied towards 
the 48 hour weekly tour of duty? 


In decision of January 27, 1948, B-31908, 22 Comp. Gen. 714, to Mr. 
O. A. Zimmerli, Authorized Certifying Officer, Forest Service, De- 
partment of Agriculture, it was stated: 

In. decision of January 21, 1948, B-31789, to the Secretary of Labor, a copy 
of which is enclosed, it was concluded that a per annum employee who is absent 
from duty without pay during an administrative workweek is entitled to ‘460 
of the gross compensation, including both basic and overtime compensation, for 
each day in a pay status during the pay roll period, and that there should be 
withheld only 4460 of the gross compensation, including both basic and overtime 
compensation, for each day on which the employee is in a nonpay status (leave 
without pay). The same rule for prorating the gross compensation on an annual 


basis is applicable in computing compensation for a fractional pay period of an 
employee who enters or leaves the service during an administrative workweek. 


[Italics supplied. ] 

In decision of February 9, 1943, B-32075, 22 Comp. Gen. 778, to 
the Secretary of Agriculture, it was held that increased compensation 
for overtime work in excess of the official hours of duty or regular 
workweek established administratively pursuant to section 1 of the 
President’s regulations, should not be prorated on an annual basis 
under section 3 of the President’s regulations, but should be paid for 
at the rate of time and one-half the regular rate for the actual num- 
ber of hours overtime worked in excess of the administratively 
established workweek. Copies of the two decisions are enclosed 
herewith. 

Applying the rules stated in said decisions, the employee in ques- 
tion 1 would be entitled to his regular compensation for Friday and 
Saturday ($10), plus the pro rata payment of overtime on an annual 
basis for those two days, pursuant to General Regulations No. 54, 
Supplement 14, of this office, dated December 29, 1942 ($2.16666, 
that is, $1.08333 x 2), plus overtime compensation at the rate of time 
and one-half the regular rate for eight hours excess overtime work on 
those days—not 16 hours as stated in your letter—($7.50), a total of 
$19.6666 for the two days ($10+$2.16666+$7.50). 

Referring to question 2a, the above-stated formula would be for 
application, that is, the employee would be entitled to his regular rate 
of compensation, plus pro rata overtime for the days of the week on 
which he was on a pay status, plus overtime compensation, at the rate 
of time and one-half for the 12 hours excess overtime (in excess of 
48 hours per week). 

In view of the answer to questions 1 and 2a, no answer is required 
to question 2b. 
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OVERTIME COMPENSATION UNDER ACT OF DECEMBER 22, 1942— 
METHOD OF COMPUTATION FOR FULL TIME EMPLOYEES PAID ON 
PER DIEM BASIS FOR EVERY DAY OF THE YEAR 


Under the overtime act of December 22, 1942, and Executive Order No. 9289 
issued in connection therewith, overtime compensation for full time em- 
ployees who receive per diem compensation for every day of the year should 
be computed by multiplying the present daily rate by 365 to determine the 
annual rate, which should be divided by 360 to ascertain the daily rate 
for overtime purposes, and such daily rate should be multiplied by one and 
one-half (the overtime rate) and that amount multiplied by 52 (weeks in a 
year) to determine the per annum overtime rate, from which amount the 
daily rate of overtime compensation is obtained by dividing the said per 
annum overtime rate by 365. ‘ 


Comptroller General Warren to the Secretary of Commerce, February 10, 1943: 
I have your letter of February 3, 1943, as follows: 


In connection with Public Law 821, 77th Congress, it is requested that the 
awe be considered and a decision be rendered for the Bureau of the 

ensus. 

The Director of the Census is permitted by law (U. 8. ©. Title 13, Sec. 203) 
to appoint, without regard to the provisions of sections 661-673 and 674 of 
U. S. C. Title 5, for any period not extending beyond the decennial census 
period at rates of compensation to be fixed by him, as many temporary em- 
ployees in the District of Columbia as may be necessary to meet the require 
ments of the work. 

Employees hired under this authority are appointed on a “per diem every 
day” basis and are therefore paid for 365 days per year. These employees 
work 8 hours each day except Sundays and holidays. 

Since the rates paid are not subject to adjustment from time to time in 
accordance with prevailing rates by wage boards or similar administrative 
authority serving the same purpose, it is understood that these employees are 
entitled to overtime. It is therefore requested that this Bureau be advised 
of the formula to be used in arriving at the amount of overtime to be paid 
for each day. For example, what increase per day should be given an employee 
for overtime whose daily rate of pay is now $3.95? 


Public Law 821, approved December 22, 1942, 56 Stat. 1068, ex- 
tends to all civilian employees in or under the United States Gov- 
ernment (with certain exceptions not here involved) the same for- 
mula for paying overtime compensation that was prescribed in the 
several earlier statutes mentioned in the joint resolution of July 3, 
1942, Public Law 652, as aruended by joint resolution approved Octo- 
ber 2, 1942, 56 Stat. 765, Public Law 728. That formula is the same 
in all of said earlier statutes and is as follows (quoting from section 
1 of the act of June 3, 1941, 55 Stat. 241, one of the statutes men- 
tioned in said joint resolution of July 3, 1942) : 


That compensation for employment in excess of forty hours in any admin- 
istrative workweek computed at a rate of one and one-half times the regular 
rate is hereby authorized to be paid * * * Provided, That in determining 
the overtime compensation of the foregoing per annum employees the pay for 
one day shall be considered to be one three-hundred-and-sixtieth of the respec- 
tive per annum salaries. 


Accordingly, the increased compensation on an “overtime” basis for 
employees.of the Bureau of the Census who receive per diem compen- 
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sation for evety day of the year (full-time employees), should be 
computed by multiplying the present daily rate by 365 to determine 
the annual rate which annual rate should be divided by 360 to deter- 
mine the daily rate for overtime purposes, to be prorated on a per 
annum basis pursuant to section 3 of the President’s Regulations, 
Executive Order No. 9289, dated December 26, 1942, viz, $3.95 multi- 
plied by 365 equals $1,441.75 per annum; $1,441.75, the annual com- 
pensation, divided by 360 equals $4.004, the per diem rate for over- 
time purposes; that per diem rate multiplied by 144 equals $6.006, 
which amount multiplied by 52 (weeks in the year), would equal 
$312.31, the per annum rate of overtime compensation. The overtime 
on a daily basis for every day of the year would be determined by 
dividing $312.31 by 365, which would equal the sum of $0.85564. 


(B-23293) 


CONTRACTS—COST-PLUS—SUBCONTRACTS ON A COST-PLUS-A- 
PERCENTAGE-OF-COST BASIS 


A cost-plus-a-fixed-fee contractor may not be reimbursed on a quantum meruit 
or other basis for articles and services furnished the Government in connec- 
tion with the performance of its contract executed under authority of the 
act of July 2, 1940, where the articles and services were obtained by the 
prime contractor from a subcontractor under a cost-plus-a-percentage-of-cost 
contract in contravention of the prohibition in said act against the use of 
the cost-plus-a-percentage-of-cost “system” of contracting. 


Comptroller General Warren to Day and Zimmerman, Inc., February 11, 1943: 

Reference is made to your claim for reimbursement of amounts 
paid to the Western-Electro Mechanical Company, Inc., totaling 
$150,194.19, in connection with the performance of your cost-plus-a- 
fixed-fee contract No. W-ORD-487, dated November 4, 1940, for 
architectural and engineering services, including the designing of 
plans and specifications, technical supervision of plant construction, 
procurement of equipment, and operation of an ordnance plant near 
Burlington, Iowa. 

In a decision of March 13, 1942, to the Secretary of War (21 Comp. 
Gen. 858), it was pointed out that your subcontract with the Western- 
Electro Mechanical Company, Inc., dated September 29, 1941, under 
which it was to manufacture certain of the equipment, tools and 
machinery to be installed in said plant, provided for payment to that 
company on a cost-plus-a-percentage-of-cost basis in contravention of 
section 1 of the act of July 2, 1940, 54 Stat. 712. Said section, pur- 
suant to which contract No. W-ORD-487 was entered into with you, 
authorized the Secretary of War to negotiate various contracts to 
expedite the building up of the national defense and made available 
for that purpose moneys appropriated to the War Department for 
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national defense for the fiscal year 1941, but expressly restricted such 
authority by a proviso, as follows: 


* * * Provided further, That the cost-plus-a-percentage-of-cost system of 
contracting shall not be used under this section; but this proviso shall not be 
construed to prohibit the use of the cost-plus-a-fixed-fee form of contract when 
such use is deemed necessary by the Secretary of War. 


Accordingly, in the decision of March 13, 1942, to the Secretary of 
War, it was stated : 


While careful consideration has been given to the views of the Ordnance De- 
partment with respect to the legality of subcontracts entered into by a prime 
contractor on a cost-plus-a-percentage-of-cost basis, I am constrained to hold 
that such type of subcontracts are in contravention of the spirit and purpose 
of the act of July 2, 1940, providing that “the cost-plus-a-percentage-of-cost sys- 
tem of contracting shall not be used under this section.” It is evident that the 
prohibition against this form of contracting could be substantially evaded and 
the purposes thereof defeated were it not applied to the performance of that 
part of the contract work sublet by the prime contractor to others. In appar- 
ent recognition of this possibility, regulations have been issued by your Depart- 
ment wherein the officials thereof have been instructed to refuse “to give their 
approval to subcontracts proposed to be entered into upon a cost-plus-a-per- 
centage-of-cost basis.” See Supplement No. 6 to the Manual for the Construc- 
tion Division, Book IV, Part II, dated October 15, 1941, and Construction Divi- 
sion letters Nos. 340, 350 and 478. 

Therefore, since the agreement of September 29, 1941, between the prime 
contractor and the Western Blectro-Mechanical Co., Inc., provides for payment 
to the company on a cost-plus-a-percentage-of-cost basis, such agreement may 
not be regarded as creating any binding obligation on the United States to reim- 
burse the prime contractor for any payments made to the company in accord- 
ance with its terms. * * * 


It is to be observed that what the Congress provided against was 
not merely a cost-plus-a-percentage-of-cost contract, but a “cost-plus- 
a-percentage-of-cost system of contracting.” In a recent condemna- 
tion proceeding in the United States District Court for the Eastern 
District of Missouri, the landowner had urged, among other things, 
that a contract existing between herself and the United States, 
whereby she agreed to pay a five percent commission to a third party 
from the gross sales price received from the Government, was not a 
cost-plus-a-percentage-of-cost contract prohibited by the statute here 
involved, and that it should be-enforced as written. United States 
v. 94.68 Acres of Land, St. Chas. Co., Mo., 45 F. Supp. 1016. The 
court rejected the reasoning advanced, stating, in part, as follows: 

It is contended by defendant that her contract was not a cost-plus-a-percent- 
age-of-cost contract and hence was not prohibited by Congress. That is not the 
question. Congress, no doubt anticipating that learned, technical and weird 
definitions of cost-plus-a-percentage-of-cost contracts would follow a prohibi- 
tion of a particular species of such contracts, wisely broadened the prohibition 
to eatend to all transactions in which the system was used. What was the 
“system” and what was the vice sought to be eliminated? The system was the 
method of contracting whereby the Government agent’s profit or compensa- 
tion was increased in direct proportion to the cost of the object or commodity 
itself to the Government. The vice was the temptation, oftentimes not re- 
sisted, to deliberately or carelessly cause or permit the cost of the object to be 
increased in order to increase the profit or commission. Was that system used 


and that temptation offered in this contract? If we accept the words of the 
“form from Washington” as supinely as defendant suggests, the answer might 
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well be in the negative. But if we accept the uncontradicted evidence detailing 
the method agreed upon, advertised, and actually followed and the reason given 
(again uncontradicted) for the use of the language of the “form,” the irresis- 
tible conclusion is that the contract was squarely condemned and prohibited by 
Congress. 

* * * * * * » 


It is suggested that the contract with Miss Callaway was not a cost-plus-a- 
percentage-of-cost contract because such contracts are those which provide that 
a party who furnishes a facility will be paid his cost plus a percentage of that 
cost for his profit, with both payments being made to the same party by the 
same party. It is argued that this contract was not of the prohibited variety 
because it required the Government to make not two, but one payment, and the 
amount of that payment was not unknown but known and written into the con- 
tract at the time of its execution. 

Such arguments tend to further illustrate the wisdom of Congress in prohibit- 
ing the “system” of cost-plus-a-percentage-of-cost contracting rather than declar- 
ing that the use of one specified procedure which may accomplish the undesired 
result shall not be used, thereby leaving it open to argument that any variation 
from the specified procedure is not the procedure prohibited, although the result 
is exactly the same. [Italics supplied.] 


Notwithstanding the invalidity of the subcontract, you now seek 
payment on a guantwm meruit basis, contending in your letter of July 
27, 1942, as follows: 


The method of payment has been declared by you to be in contravention of 
the spirit of the Act of July 2, 1940 (Public No. 703, 76th Congress). How- 
ever, at the time the subcontract was negotiated we did not have the benefit 
of your opinion, nor was the question raised until the work had been almost 
completed. Under the circumstances, requiring as they did the prosecution 
of the work with the minimum of delay and without any definite or even 
approximate estimate of the amount and kind of work to be done, the method 
of payment was deemed by all parties concerned to be the only fair and 
equitable method. It is pointed out that the cost of labor and material were 
the only costs used as the basis for the multipliers. The overhead and profit 
were not separately provided for, but were to come out of the overwrite. 

The Iowa Ordnance Plant was conceived, designed, and constructed, and is 
operating solely in prosecution of the War effort; the work done by the sub- 
contractor having contributed to the equipping of the Plant, has likewise been 
a major contribution to the War effort. 

Inasmuch as this subcontract formally executed on September 29, 1941 was 
entered into by this company in good faith, duly approved by the Contracting 
Officer’s Representative on October 2, 1941, and the work thereunder was 
performed by the subcontractor, it is our view that reimbursement be made 
to us for payments to the subcontractor, substantially on the basis provided 
for in the subcontract. 

* * me . s & a * 


* * * We feel that the instant case warrants settlement in full as an 
implied contract for the further reasons that the equipment has been duly 
installed in the Iowa Ordnance Plant; that it is needed in the successful 
operation of the Plant; that save for the method of payment title to the equip- 
ment vests in- the Government; that the cost of the equipment is reasonable 
and just and the claim herein is for the value thereof; that the amount claimed 
is no greater than would have been paid and reimbursed had any other 
method, not deemed by you illegal, been used; that all parties proceeded in 
the utmost good faith and the charges and invoices therefor were properly 
audited at all times by the War Department through “the San Francisco Ord- 
nance District; and that in fact the work was performed efficiently and 
economically and at all times to the best interests of the Government. 


However, what is suggested, to wit, allowing reimbursement on a 
quantum meruit basis, would be tantamount to circumventing the 
statutory inhibition applicable in the case of the subcontract. The 
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proviso in question qualifies and restrains the generality of the sub- 
stantive enactment to which it is attached; and there appears no 
room for doubt that the Congress intended thereby to restrict the 
general authority granted to the Secretary of War in the act of July 
2, 1940, by excepting all cases where the cost-plus-a-percentage-of- 
cost system of contracting might be employed, so that, to the extent 
this system of contracting should be used, both the funds otherwise 
made available, and the authority to enter into contracts, for the 
purposes enumerated in section 1 of said act, would be denied. As 
stated by the court in United States v. Certain Land, Etc., 46 F. 
Supp. 921, at page 926, in connection with a matter involving the 
construction to be placed upon the proviso in question, “The pro- 
vision against cost-plus-a-percentage contracts * * * was an 
amendment, deliberately inserted, and imposes a restriction that must 
be observed.” 

Not only is an unauthorized contract unenforceable according to 
its terms, but no contract may be implied where a statute positively 
prohibits the transaction. The United States is neither bound nor 
estopped by acts of officers or agents in entering into, approving, or 
purporting to authorize agreements prohibited by law, even though 
it appears that the Government may. have benefited thereby; and 
general principles of equity will not be applied to frustrate the pur- 
pose of such laws or to thwart public policy. Limitations on author- 
ity to impose contract obligations upon the United States are as appli- 
cable to contracts by implication as they are to those expressly made. 
See Sutton v. United States, 256 U. S. 575; Pan American Company 
v. United States, 273 U. S. 456; and Providence Engineering Corp. v. 
Downey Shipbuilding Corp., 294 F. 641, certiorari denied, 264 U. S. 
586. 

In Bank of the United States v. Owens et al., 2 Peters 527, there 
was considered a contract reserving a greater rate of interest than 
that provided for in the charter of the Bank of the United States. 
After observing that “although the act of incorporation forbids the 
taking of a greater interest than six per cent., it does not declare 
void any contract reserving a greater sum than is permitted,” the 
Court stated : 


The question then is, whether such contracts are void in law, upon general 
principles. 

The answer would seem to be plain and obvious, that no Court of justice 
can in its nature be made the handmaid of iniquity. Courts are instituted to 
carry into effect the laws of a country, how can they then become auxiliary 
to the consummation of violations of law? 

To enumerate here all the instances and cases in which this reasoning has 
been practically applied, would be to incur the imputation of vain parade. 

There can be no civil right where there can be no legal remedy; and there 
can be no legal remedy for that which is itself illegal. 


540712™—43——_52 
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Quoting from that decision with approval in Gibbs v. Baltimore 
Gas Co., 130 U. S. 896, 412, where a contract in restraint of trade was 
sought to be enforced, the Supreme Court held as follows: 


* * * it is clear that contracts in direct violation of statutes expressly 
forbidding their execution, cannot be enforced. 

The question is not one involving want of authority to contract on account of 
irregularity of organization or lack of affirmative grant of power in the charter 
of a corporation, but a question of the absolute want of power to do that which 
is inhibited by statute, and, if attempted, is in positive terms declared “utterly 
null and void.” 

“The rule of law,” said Parker, C. J., in Russell vy. DeGrand, 15 Mass. 35, 39, 
“is of universal operation, that none shall, by the aid of a court of justice, obtain 
the fruits of an unlawful bargain.” 

We cannot assist the plaintiff to get payment for efforts to accomplish what 
the law declared should not be done, and the judgment must be Afirmed. 


In another case, George M. Davis v. United States, 59 C. Cls. 197, 
the plaintiff sued to obtain payment for certain printing work done 
for the U. S. Fuel Administration which said agency was required 
by the provisions of section 87 of the act of January 12, 1895, 28 Stat. 
622, to procure from the Government Printing Office. The Court 
of Claims held that, “ While the claim is beyond doubt an equitable 
one, we find no legal way for the rendition of judgment,” giving the 
reasons for its action, in part, as follows: 

* * * Where a statute in express language circumscribes the authority 
and power of an officer of the Government and expressly directs the manner of 
securing supplies of the character here furnished, we are not, in the absence 
of some precedent to that effect, authorized in holding the United States liable 
for a contract made in direct opposition to existing law. 

* * If an officer of the Government is positively forbidden to enter into 
a ‘ulleiade and in addition to this is mandatorily directed to act in a certain 
way under prescribed conditions, he may not disregard the mandate of the law 
and obligate the United States in so doing. His authority to act is derived 
from the statute. ' 

Therefore, whatever the value or usefulness of the articles and 
services obtained by you from the Western-Electro Mechanical Com- 
pany, Inc., and furnished to the United States under your contract, 
as shown in the foregoing, the procurement thereof as the result of a 
cost-plus-a-percentage-of-cost system of contracting was specifically 
prohibited and excepted from the authorizations otherwise granted in 
the act of July 2, 1940. Consequently, I have to advise that there is 
no legal authority in this office to allow any part of your claim. 


(B-27272) 


UNIFORM ALLOWANCE—ARMY OFFICER RECEIVING PAY OF THIRD 
PERIOD ADVANCED TO PAY OF FOURTH PERIOD 


The right of an Army officer on active duty on December 4, 1942, to the uniform 
allowance authorized by the act of that date for personnel of the Army of 
the United States on active duty on or after that date who were on active 
duty on April 3, 1939, or were thereafter accepted for active duty, and who 
were entitled to pay of the first, second or third period on April 3, 1939, or 
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on date of acceptance, is not affected by the fact that after acceptance for 
active duty on April 14, 1942, as a captain entitled to pay of the third peridéd, 
he became entitled to the pay of the fourth period and was subsequently 
released and thereafter recalled to active duty while entitled to the fourth 
period pay. 


Assistant Comptroller General Elliott to Lt. Col. R. L. Scott, U. S. Army, 
February 11, 1943: 


There has been considered your letter of December 31, 1942, as 
follows: 


Your decision is requested as to whether I am authorized to make payment 
on the inclosed voucher in favor of: Capt. Clarence W. Happ, 0117127, AC, 
AUS, in the amount of $250.00, to cover allowance for uniform and equipment 
authorized by Act of Congress (Public Law No. 788, 77th Congress) approved 
December 4, 1942. 

The copies of orders attached to this voucher to support this claim show that 
Capt. Happ entered on Active Duty on April 14, 1942, and was relieved from 
Active Duty on June 29, 1942, because he was found to be physically disquali- 
fied. He was again ordered to Active Duty on August 27, 1942, and has re- 
mained on Active Duty since that date. 

For the period April 14, 1942 to May 31, 1942, Capt. Happ was paid under 
the third pay period. However, under the Act approved December 2, 1942, he 
is entitled to draw pay under the fourth pay period for the periods of June 1, 
1942 to June 29, 1942, incl., and from August 27, 1942 to the present date. 

Under the Uniform Act approved December 4, 1942, an officer paid under the 
third pay period is entitled to the allowance. However, an officer paid under 
the fourth pay period is not entitled to the allowance if entry on Active Duty 
was after June 1, 1942. Since Capt. Happ’s entry on Active Duty the second 
time was subsequent to June 1, 1942, and was entitled to pay under the fourth 
pay period the question arises as to whether he is entitled to be paid the allow- 
ance by his entry for his first tour of Active Duty on April 14, 1942, at which 
time he was paid in the third pay period. 

Capt. Happ was on Active Duty on the date of the passage of the Act of 
December 4, 1942. 


The voucher referred to by you was not received with your letter. 
However, on the facts stated, the question will be considered. 


The act of December 4, 1942, 56 Stat. 1039, Public Law 788, is as 
follows: 


That the Act of May 14, 1940 (43 Stat. 212), the Act of March 9, 1942 
(Public Law 492, Seventy-seventh Congress), and any provision of any other 
law authorizing the payment of a uniform allowance to any person upon being 
appointed a commissioned or warrant officer in any component of the Army of 
the United States, are hereby repealed, but any payments heretofore made 
pursuant thereto, if otherwise correct, are hereby validated. 

Sec. 2. Except as otherwise provided in this Act, an allowance of $250 for 
uniforms and equipment is hereby authorized to be paid to the following per- 
sonnel of the Army of the United States or any component thereof: 

(a) Any person on active duty on April 3, 1939, or thereafter accepted for 
active duty, in the grade of second lieutenant, first lieutenant, or captain, and 
entitled to the pay of the first, second, or third pay periods on April 3, 1939, 
or at the time of such acceptance for active duty; and 

(b) Any person on active duty on April 3, 1939, or thereafter accepted for 
active duty, in any temporary or permanent grade of warrant officer (inciuding 
any person appointed flight officer), except that of a chief warrant officer entitled 
— the base pay and allowances provided for officers of the fourth pay 
period. 

Sec. 3. (a) The uniform allowance authorized in section 2 hereof shall not 
be paid more than once to any person without regard to appointment in or 
promotion to a grade for which the allowance is authorized. 

(b) Any uniform allowance heretofore paid under the provisions of the Act 
of May 14, 1940 (54 Stat. 212), the Act of March 9, 1942 (Public Law 492, Sev- 
enty-seventh Congress), section 4 of the Act of June 8, 1941 (Public Law 97. 
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Seventy-seventh Congress), or section 6 of the Act of July 8, 1942 (Public Law 
658, Seventy-seventh Congress), to any person entitled to a uniform allowance 
under this Act, shall be deducted from the allowance payable under section 2 
hereof and only the difference paid to the person entitled thereto. The certifi- 
cates of officers or warrant officers, including flight officers, of the Army of the 
United States relating to facts regarding payments received under the Acts 
herein cited shall be accepted as supporting such facts as stated without the 
necessity of other supporting evidence. 

(c) The uniform allowance authorized in section 2 hereof shall not be paid 
to any graduate of the United States Military Academy. 

Sec. 4. The uniform allowance authorized by this Act shall be payable only 
to persons now serving on active duty in the Army of the United States or who 
hereafter serve on active duty therein at any time during the period of the 
wars in which the United States is now engaged and for six months thereafter. 


Section 2 (a) of H. R. 7768, 77th Congress (which became Public 
Law 788), as originally introduced, provided for payment of the $250 
uniform allowance (subject to the other conditions specified) to “any 
person on active duty on the date of approval of this Act, or there- 
after accepted for active duty, in the grade of second lieutenant, 
first lieutenant, or captain, and entitled to the pay of the first, second, 
or third pay periods; * * *” 

The above language was amended by the House Committee on Mili- 
tary Affairs so as to read as finally enacted as section 2 (a) of the 
act of December 4, 1942; and in explanation of this amendment it 
was stated in the report of that committee (see House Report No. 
2639, 77th Congress, 2d Session) : 

Officers and warrant officers who on April 3, 1939, or at the time of entrance 
upon active duty under their commissions or warrants, were entitled to receive 
the pay and allowances of the fourth or higher pay period are excluded, because 
your committee believes that such persons suffer no undue financial hardship 
in being required to procure the necessary uniforms at their own expense. 
Although some persons now entitled to receive the pay of the fourth or higher 
pay period are entitled to the allowance authorized in the measure, your com- 
mittee feels that this is just because it is believed that all persons who are not 
entitled to the pay of the fourth or higher pay period upon entrance upon active 
duty should be entitled to receive the allowance, and that subsequent promotion 
should not projudice that right. Moreover, many Reserve officers now serving 
in the grade of major or higher receive the allowances authorized under existing 
law, while other officers who entered upon active duty in a lower grade and 
who are now serving in a higher grade were not eligible to receive the allow- 
ances. 

In the instant case it is stated that Captain Happ entered on active 
duty April 14, 1942, and that from that date until May 31, 1942, he 
was entitled to pay of the third period. It is further stated that the 
officer was on active duty on December 4, 1942, the date of approval 
of the said act. 

Having been accepted for active duty subsequent to April 3, 1939, 
as a captain entitled to pay of the third period, the officer comes 
within the provisions of section 2 (a) of the act of December 4, 
1942, and the fact that he was subsequently released and thereafter 
recalled to active duty while entitled to fourth period pay does not 
affect his rights to the uniform allowance. 
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On the facts stated in your letter, payment of the uniform allow- 
ance provided for under the act of December 4, 1942, on a duly 
executed voucher in favor of Captain Happ, is authorized, if other- 
wise correct. 


(B-31488) 


OVERTIME AND ADDITIONAL COMPENSATION UNDER ACT OF 
DECEMBER 22, 1942—POSTAL EMPLOYEES 


Neither the overtime compensation nor the additional compensation on a 10 
percent basis authorized by the act of December 22, 1942, is to be regarded 
as a part of the “hourly pay per hour” on which is to be computed the 
10 percent extra pay under the provisions of 89 U. S. Code 828 for night 
work of regular or substitute postal employees, 

The additional compensation authorized under the provisions of 39 U. S. Code 
58 to be paid fourth-class postmasters for “separating services” and “un- 
usual conditions,” in lieu of the allowance for clerk hire authorized under 
the provisions of 89 U. S. Code 82, is to be considered as compensation paid 
on “other than a time basis” within the meaning of the overtime and 
additional compensation act of December 22, 1942, and, as such, is subject 
to the 10 percent increase authorized thereby. 

Compensation in the form of special delivery fees paid to postmasters, sub- 
stitute employees, rural carriers, or other postal employees for extra 
services as special delivery messengers is subject to the 10 percent in- 
crease authorized by the overtime and additional compensation act of 
December 22, 1942. ; 

The additional compensation in the form of special delivery fees paid to postal 
employees for extra services as special delivery messengers and the 
employees’ regular compensation should be kept separate and distinct for 
purposes of applying the formula for increasing compensation prescribed by 
the overtime and additional compensation act of December 22, 1942. 

While the rule in 39 U. S. Code 822, providing that compensation for a fraction 
of a month for employees “in the Postal Service’ whose compensation is 
at an annual or monthly rate shall be computed on the basis of the actual 
number of days in the calendar month involved, remains applicable for 
purposes of computing a fractional month’s regular or basic compensation, 
one day’s increased compensation—either overtime or additional compen- 
sation on a 10 percent basis—authorized by the act of December 22, 1942, 
is required to be computed on the basis of 460 of a basic per annum salary. 

Increased compensation, either on an overtime basis or on a 10 percent basis, 
authorized by the act of December 22, 1942, is not payable to an extent 
that will increase an employee’s total compensation, paid on a time basis, 
for any one day to more than Yeo of the per annum rate of $5,000, that is, 
$208.33 for a semi-monthly pay period. 

In applying the $5,000 salary limitation prescribed by the overtime and addi- 
tional compensation act of December 22, 1942, to postal employees whose 
compensation is computed on a time basis, either for full or part-time serv- 
ice, no adjustment is authorized or required as of April 30, 1948 (the 
expiration date of the statute), or prior thereto, for such employees who 
receive an increase less than the rate of $5,000 per annum in one pay 
period, but whose increase would exceed a total of more than the rate of 
$5,000 per annum in another period but for said limitation. For the rule 
applicable to compensation paid on a fee basis, see 22 Comp. Gen. 720. 


Comptroller General Warren to the Postmaster General, February 11, 1943: 


I have your letter of February 2, 1943, as follows: 
Since requesting decisions on certain features of Senate Joint Resolution 170 


in my letter of January 1, 1943, additional questions have been raised which 
require clarification. Decisions on the following questions are desired. 
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1. In your decision of January 8, 1943 (B-31488) you stated that the 10% 
extra pay for night work authorized to be paid postal employees has never been 
regarded as a part of the base pay for retirement deductions or otherwise and 
that overtime or the 10% additional pay could not be based on the regular rate 
of pay plus the 10% night differential. In the case of substitute employees 
assigned to night duty, should the base pay, 65¢ per hour, plus the 10% addi- 
tional, or 71.5¢ per hour, be used as the “hourly pay per hour” for the purpose 
of computing the 10% night differential? 

2. In computing the 10% night differential of a regular employee performing 
overtime service’ at night, should the time and one-half overtime rate be con- 
sidered as “the hourly pay per hour” for the purpose of computing the 10% 
night differential? 

3. In your decision of June 2, 1942 (B-25908) it was held that the “basic salary, 
pay, or compensation” of employees at third-class post offices includes payments 
made to them from allowances for “Clerk Hire,” “Separating Mails” and 
“Unusual Conditions.” Are payments to fourth-class postmasters from appro- 
priations for “Separating Mails” and “Unusual Conditions” subject to the 10% 
increase? 

4. Are special delivery fees earned by and paid to postmasters, substitute 
employees, rural carriers.and other postal employees subject to the 10% increase? 

5. Under the basis used in computing the salaries of field employees in the 
postal service, $201.61 is equivalent to 15/31 of 1/12 of $5,000. Does the word- 
ing in Senate Joint Resolution 170 “and each such employee shall be paid only 
such additional compensation or portion thereof as will not cause his aggregate 
compensation to exceed a rate of $5,000 per annum” preclude the payment to an 
employee for the first fifteen days service in a 31 day month an amount in excess 
of $201.61, provided the total salary paid the employee during the year will not 
exceed $5,000. (It is assumed that your answer to this question will cover 
a situation where an employee earned by working overtime from December 16 
to December 31, 1942 inclusive, an amount in excess of the pro rata portion of 
$5,000 for the period in question but whose earnings during the remainder of the 
year are considerably less than a rate of $5,000 per annum.) 


In decision of January 8, 1943, B-31488, 22 Comp. Gen. 627, to you, 
questions 4 and 5 were stated and answered as follows: 


QUESTIONS 


4. Should the earned basic compensation of substitute employees on which 
the 10% bonus is calculated include payments for night differential? 

5. Should night differential be included in salary payments to regular 
employees for the purpose of calculating the overtime pay? 


ANSWERS 


Section 828, Title 39, U. S. Code, provides: 

“Night work in postal service; extra pay. 

“After July 1, 1928, supervisory employees, special clerks, clerks, substitute 
clerks, watchmen, messengers, laborers, and employees of the motor-vehicle and 
pneumatic-tube services, in first and second class post offices; carriers and sub- 
stitute carriers in the City Delivery Service; and railway postal clerks, substi- 
tute railway postal clerks, and laborers in the Railway Mail Service, who are 
required to perform night work, shall be paid extra for such work at the rate 
of 10 per centum of their hourly pay per hour: Provided, That night work is 
defined as any work done between the hours of six o’clock postmeridian and six 
o’clock antemeridian. (May 24, 1928, ch. 725, 45 Stat. 725; May 12, 1989, ch. 129, 
53 Stat. 741.)” 

The 10 percent extra pay for night work authorized to be paid to postal em- 
ployees by said statute has never been regarded as a part of the base pay of 
the employees for retirement deductions or otherwise. See 7 Comp. Gen. 778. 
Accordingly, as the overtime compensation or additional compensation on a 10 
percent basis authorized to be paid by the act of December 22, 1942, is in addition 
to base pay only, both questions 4 and 5 are answered in the negative. 


Referring to question 1 in your present letter, sixty-five cents per 
hour (the basic rate of compensation for substitute employees) is 
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the proper basis on which to compute both the 10 percent increase 
authorized by the joint resolution of December 22, 1942, 56 Stat. 
1068, and, also, the 10 percent increase authorized by 39 U. S. Code 
828, for night work. Neither of the 10 percent increases may be 
included in computing the other 10 percent increase. Question 1 is 
answered in the negative. 

For the reasons stated in answering question 1, question 2, also, 
is answered in the negative. 

Sections 58 and 82, Title 39, U. S. Code, provide: 


§ 58. Additional compensation to fourth-class postmasters for separating 
services and for unusual conditions during portion of year. The Postmaster 
General may allow to fourth-class postmasters additional compensation for 
separating services and for unusual conditions during a portion of the year, 


in lieu of an allowance for clerical services for this purpose. (May 12, 1910, 
ch. 230, 36 Stat. 359.) 


§ 82. Distributing offices; allowance for clerk hire. The Postmaster General 
may designate offices at the intersection of mail routes as distributing or 
separating offices; and where any such office is of the third or fourth class, he 
may make a reasonable allowance to the postmaster for the necessary cost of 
clerical services arising from such duties. (July 12, 1876, ch. 179, $11, 19 
Stat. 82.) 

Fourth-class postmasters are paid compensation on a fee basis 
subject to statutory limitations on the quarterly and annual allow- 
ances which have been increased 10 percent by the joint resolution 
of December 22, 1942. See question and answer 6, decision of Janu- 
ary 8, 1943, to you. The additional compensation paid fourth-class 
postmasters under authority of section 58, Title 39, U. S. Code, above 
quoted, in lieu of the allowance for clerk hire authorized by section 
82 id. would be regarded as compensation on “other than a time 
basis” within the meaning of the fourth proviso of section 1 of said 
joint resolution and, accordingly, is increased by 10 percent. Hence, 
question 3 is answered in the affirmative. 

In decision of January 11, 1943, B-31596, 22 Comp. Gen. 644, to 
you, the following question and answer were stated : 


QUESTION 


Are special delivery messengers civilian employees of the Government and 
as such entitled to the 10% bonus authorized by the Joint Resolution? The 
special delivery service is authorized by the provisions of Title 39, Section 165, 
U. 8. C., and Sections 167, 169, 169a, and 170 of the same Title govern the em- 
ployment and payment of special delivery messengers. 


ANSWER 


* * * The compensation authorized to be paid to special delivery mes- 
sengers by the statutes cited in your letter consists of fees, or is for piece 
work, or is upon a basis other than a time basis. Accordingly, the question 
presented in your letter is answered in the affirmative. 

Section 167, Title 39, U. S. Code, 24 Stat. 220, one of the statutes 
considered in said decision, authorizes the postmaster to “employ any 


persons, including clerks and assistants, at third- and fourth-class 
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offices, as messengers, on such terms as he shall fix as compensation for 
such delivery.” Section 169a, Title 39, U. S. Code, provides: 

Special delivery; messenger service; schedule of rates. For making special 
delivery there may be paid to the messenger or other person making such de- 
livery 9 cents for matter of the first class weighing not in excess of two pounds, 
10 cents for matter of other than the first class weighing not in excess of two 
pounds, 15 cents for mail matter of any class weighing more than two pounds 
but not in excess of ten pounds, and 20 cents for mail matter of any class 
weighing in excess of ten pounds. (Mar. 2, 1931, ch. 372, §3, 46 Stat. 1469.) 

As the compensation thus provided for is in the form of fees and 
is paid to regular postal employees for extra services as special deliv- 
ery messengers, clearly it is increased by 10 percent under the joint 
resolution of December 22, 1942. The regular compensation and the 
additional compensation as special delivery messengers of postal 
employees should be kept separate and distinct in applying the 
formula for increasing compensation provided by the joint resolution. 
See decision of February 9, 1943, B-31747, 22 Comp. Gen. .776, to the 
Librarian of Congress. Question 4 is answered in the affirmative. 

Section 822, Title 39, U. S. Code, provides: 

Salaries at annual or monthly rate; division of time and computation of pay. 
Where the salary or compensation of any employee in the Postal Service is at an 
annual or monthly rate, the following rules shall be followed in computing the 
amount due: An annual salary or compensation shall be divided into twelve 
equal installments, one of which shall be the pay for each calendar month; and 
in making payment for a fractional part of any calendar month there shall be 
paid such proportion of one of such installments, or of the amount of the 
monthly salary or compensation, as the number of days in the fractional part 
of that month bears to the actual number of days in that month.—( Mar. 4, 1911, 
ch. 241, § 4, 36 Stat. 1339.) 

Said statute remains applicable for the purpose of computing a 
fractional month’s regular or basic compensation of employees “in 
the postal service.” However, for the purpose of computing the in- 
creased compensation either on an overtime basis or a 10 percent 
basis under the joint resolution of December 22, 1942, one day’s com- 
pensation is required by the statutes extended by that resolution to be 
considered as 1/360, not 1/365, of a basic per annum salary. Also, 
the same divisor is required to be used in computing the salary limita- 
tion at the rate of $5,000 per annum for one day or for a pay period 
for employees who are paid compensation on a per annum basis either 
for full time or part time. See decision of January 2, 1943, B-31316, 
22 Comp. Gen. 589, to the Architect of the Capitol, wherein it was 
stated : 

* * * Of course, the salary limitations or ceiling rates on a daily basis 
for employees who are paid on a per annum basis for part time or intermittent 
service would be computed by dividing $2,900 and $5,000 per annum by 360. 
On that basis the salary limitation or ceiling rate of $2,900 per annum for one 
day would be $8.05 and the salary limitation or ceiling rate of $5,000 per annum 
for one day would be $13.88. See salary tables. The 10 per centum would be 


computed on that part of the daily rate for such employees not to exceed $8.05, 
provided the additional compensation does not exceed the daily rate of $13.88. 
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Therefore, in the example stated in question 5 the salary limitation 
for a semi-monthly pay period would be 15/360 of $5,000, or $208.33 
(see salary table). No increased compensation either on an overtime 
basis or on a 10 percent basis would be payable to an extent that would 
increase an employee’s total compensation paid on a time basis to 
more than 1/360 of the per annum rate for any one day, that is, 
$208.33, for a semi-monthly pay period. As the employee’s compen- 
sation is computed on a time basis, either for full-time or part-time 
service, and as the $5,000 salary limitation also is on a time basis, 
no adjustment is authorized or required as of April 30, 1943 (the 
expiration date of the statute) or prior thereto, as to employees (paid 
on a time basis) who receive an increase less than the rate of $5,000 
per annum in one pay period, but whose increase would exceed a total 
of more than the rate of $5,000 per annum in another pay period but 
for the limitation. See question and answer 3 in decision of February 
6, 1943, B-31945, 22 Comp. Gen. 764, to you, and decision of Feb- 
ruary 9, 1943, B-31747, 22 Comp. Gen. 776, to the Librarian of Con- 
gress; also, 8 Comp. Gen. 261. For rules applying the salary limita- 
tions to compensation paid on a fee basis, see the decision of January 
30, 1943, B-31873, 22 Comp. Gen. 720, to the Director of the Adminis- 
trative Office of United States Courts, wherein the salary limitations 
were considered in connection with the payment of fees to United 
States Commissioners which fees are not paid on a time basis. Ques- 
tion 5 is answered accordingly. 


(B-32233) 


OVERTIME COMPENSATION UNDER ACT OF DECEMBER 22, 1942— 
RETIRED MILITARY PERSONNEL OCCUPYING CIVILIAN POSITIONS 


The limitation of $3,000 on the combined rate of retired pay and annual com- 
pensation from a civilian position which retired military personnel, otherwise 
authorized, may receive under the act of June 30, 1932, includes only the 
basic compensation of a civilian office or position, plus retired pay, and, 
therefore, the overtime compensation provided by the act of December 22, 
1942, may be paid such personnel, if otherwise entitled thereto, even though 
such payment increase the combined compensation to a rate in excess of 
the $3,000 limitation. 


Comptroller General Warren to the Director of Censorship, February 12, 1943: 
I have your letter of February 3, 1943, as follows: 


The Office of Censorship has in its employ certain retired military personnel 
who are receiving retirement pay in addition to the salary attached to the posi- 
tions they are filling. Inasmuch as Section 212 of the Act of June 30, 1932 (47 
Stat. 406) limits the amount of combined pay that may be received by retired 
military personnel to $3,000 per annum, it is requested that this office be advised 
on the following points: , 

1. Are such employees entitled to receive overtime pay under the provisions 
of Senate Joint Resolution 170, 77th Congress, where the payment of such over- 
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time increases the combined compensation to a rate in excess of the $3,000 
limitation? 

2. If the $3,000 limitation may not be exceeded to the extent of overtime com- 
pensation, is it obligatory that such employees accept the overtime compensation 
due them where it means a sacrifice of a proportionate amount of the retirement 
pay to which they have been entitled? 


Section 212 of the act of June 30, 1932, 47 Stat. 406, provides: 


Sec. 212. (a) After the date of the enactment of this Act, no person holding a 
civilian office or position, appointive or elective, under the United States Govern- 
ment or the municipal government of the District of Columbia or under any 
corporation, the majority of the stock of which is owned by the United States, 
shall be entitled, during the period of such incumbency, to retired pay from the 
United States for or on account of services as a commissioned officer in any of 
the services mentioned in the Pay Adjustment Act of 1922 [U. S. C., title 37], at 
a rate in excess of an amount which when combined with the annual rate of 
compensation from such civilian office or position, makes the total rate from both 
sources more than $3,000; and when the retired pay amounts to or exceeds the 
rate of $3,000 per annum such person shall be entitled to the pay of the civilian 
office or position or the retired pay, whichever he may elect. As used in this 
section, the term “retired pay” shall be construed to include credits for all service 
that lawfully may enter into the computation thereof. 

(b) This section shall not apply to any person whose retired pay plus civilian 
pay amounts to less than $3,000: Provided, That this section shall not apply to 
regular or emergency commissioned officers retired for disability incurred in 
combat with an enemy of the United States. [Italics supplied.] 

Question one is understood as relating to civilian officers or em- 
ployees holding positions the compensation of which is less than 
$2,500 per annum and whose retired pay is less than $2,500 per annum, 
or who otherwise are authorized under the law to receive both the 
compensation of a civilian office or position and retired pay, and 
who are paid the total salary of their civilian position plus retired 
pay to equal the maximum combined rate of $3,000 per annum author- 
ized by the 1932 statute. See 21 Comp. Gen. 1129. 

The words “annual rate of compensation from such civilian office 
or position” (italicized above) appearing in the 1932 statute, relate 
to the basic compensation of the civilian office or position. Hence, 
the maximum combined rate of $3,000 per annum fixed in the statute 
includes only the basic compensation of a civilian office or position, 
plus retired pay. 

The increased compensation on an overtime basis provided by the 
joint resolution of December 22, 1942, 56 Stat. 1068, and the Presi- 
dent’s regulations thereunder, is authorized to be paid in addition to 
basic compensation. Accordingly, question one is answered in the 
affirmative, making it unnecessary to answer question two. See de- 
cisions of December 22, 1942, B-31220, 22 Comp. Gen. 570, to the 
Clerk of the House of Representatives, January 8, 1943, B-31488, 22 
Comp. Gen. 627, to the Postmaster General, question and answer six, 
and decision of February 4, 1943, B-81948, 22 Comp. Gen. 745, to the 
Secretary of the Interior, question and answer one. Compare 13 
Comp. Gen. 21. 
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(B-25657) 


SIX MONTHS’ DEATH GRATUITY PAY—CHILDREN; DEPENDENT 
RELATIVES 


As heretofore construed (see 18 Comp. Gen. 567), the act of March 2, 1923, 
amending the six months’ death gratuity pay statute of December 17, 1919, 
prohibits payment of the gratuity to any married child of a deceased Army 
officer or enlisted man. 22 Comp. Gen. 85, amplified. 

An unmarried child over 21 years of age of a deceased Army officer or enlisted 
man is not entitled to payment of the six months’ death gratuity pay author- 
ized by the act of December 17, 1919, as amended by the act of March 2, 
1923, unless actually a dependent of the officer or enlisted man, and, therefore, 
such a child is required to establish the right to payment of the gratuity by 
a proper showing of actual dependency. 22 Comp. Gen. 85, amplified. 

While there may not be prescribed a definite rule applicable alike to all cases, 
in determining whether relatives designated as beneficiaries of deceased 
Army personnel, other than father, mother, brother or sister, have an insur- 
able interest in the life of the deceased such as would permit recognition as a 
“dependent relative” within the meaning of the six months’ death gratuity 
pay statute of December 17, 1919, as amended, evidence tending to show 
prior conditions of loco parentis between such relatives and the decedents, 
contributions from one to the other for support, education, etc., a debtor- 
creditor relationship, or other conditions or circumstances resulting in the 
reasonable expectation of some benefit or advantage from the continuance 
of the life of the decedent ordinarily will meet the purpose and requirement 
of the statute. 22 Comp. Gen. 85, amplified. 


Assistant Comptroller General Elliott to the Secretary of War, February 13, 1943: 
There has been received your letter of January 25, 1943, as follows: 


In a decision (22 Comp. Gen. 85) dated July 30, 1942, your office held that, 
hereafter, no affirmative showing of dependency will be required in making 
payments of six months’ death gratuity pay authorized by the act of December 
17, 1919, as amended, to fathers, mothers, brothers, or sisters designated as 
beneficiaries of deceased Army personnel, who had an insurable interest in the 
life of the deceased by reason of relationship alone, but, as to more distant 
relatives, more evidence of insurable interest will be required than heretofore. 
It is also stated in the mentioned decision that “The payment provided for in 
the statute here involved is to be made to the widow or child without designation 
and without any showing other than relationship.” If the word “child” was 
intended to embrace only children who are unmarried and under 21 years of 
age, in accordance with the act of March 2, 1923 (42 Stat. 1385), it appears that 
certain unmarried children over 21 years of age are now in a less favorable 
position than mothers, fathers, sisters, and brothers, while, under a decision of 
your predecessor in office, reported in 18 Comptroller General 567, married 
children have no rights at all. Verification of this understanding of the meaning 
of the word “child,” and of the mentioned apparent result is requested. As the 
insurable interest factor was not considered in the decision reported in 18 
Comptroller General 567, it is likewise requested that you give reconsideration 
to that decision. 

Since the first-mentioned decision was published, much difficulty has been ex- 
perienced by the War Department in the formulation of appropriate information 
and instructions to members of the Military Establishment as to when unmarried 
children over 21 years of age may be entitled to such death gratuity and under 
what conditions more distant relatives than fathers, mothers, sisters, and 
brothers may be named as beneficiaries and entitled to receive the benefits 
provided in the pertinent act. As different jurisdictions have variously defined 
“insurable interest”, the War Department is hesitant about attempting to 
formulate rules with respect thereto, and yet it is manifestly necessary that 
proper instructions on the subject be published for the guidance of military 
personnel. It is therefore requested that the decision first above mentioned be 
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amplified so as to indicate what you will consider as a sufficient showing of 
insurable interest in the following cases: 


a. Unmarried child or children over 21 years of age. 

b. Married child or children. 

c. Relatives more distant than fathers, mothers, sisters, and brothers, such as 

aunts and uncles, 
cousins, 
grandparents, and 
step-parents. 

The statement made in 22 Comp. Gen. 85, 88, that “The payment 
provided for in the statute here involved is to be made to the widow 
or child without designation and without any showing other than 
the relationship” was intended, of course, to include only unmarried 
children under 21 years of age. The act of March 2, 1923, 42 Stat. 
1385, as construed in decision of December 23, 1938, 18 Comp. Gen. 
567, authorizes payment of the six months’ death gratuity to an un- 
married child (or children) over 21 years of age if actually a de- 
pendent of the officer or enlisted man, but prohibits payment of the 
gratuity to any married child. In view of the provisions of this 
latter statute an unmarried child (or children) over 21 years of age 
would be required to establish their right to payment of the gratuity 
by a proper showing of actual dependency on the deceased. The de- 
cision of July 30, 1942, 22 Comp. Gen. 85, was in no way intended as 
superseding or modifying the decision in 18 Comp. Gen. 567, and, as 
previously stated, married children are precluded in all cases from 
the benefits of the act of December 17, 1919, 41 Stat. 367. 

In the decision of July 30, 1942, there was recognized the appar- 
ently incongruous situation with respect to a married child and an 
unmarried child over 21 years of age of a decedent—inasmuch as 
such children are recognized as having an insurable interest in their 
parents—but the specific prohibition and limitation contained in the 
act of March 2, 1923, 42 Stat. 1385, must be given their proper effect 
instead of being overlooked or ignored. This office, of course, may 
not recognize as a right or benefit that which the statute expressly 
prohibits. 

As stated by the Supreme Court of the United States in the case 
of Warnock v. Davis, 104 U. S. 775, cited and partially quoted at 
page 89 of the decision of July 30, 1942, “It is not easy to define 
with precision what will in all cases constitute an insurable inter- 
est”. Consequently, the question of what constitutes an insurable 
interest of a person having relationship of the degrees mentioned 
in the last paragraph of your letter under “c”, so as to permit of 
such person being recognized as a “dependent relative” within the 
meaning of that term as used in the act of December 17, 1919, is 
dependent upon the facts in each individual case, and this office may 
not undertake to prescribe a definite rule that would be applicable 
alike to all such cases. However, as an aid in the consideration of 
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such cases it may be stated that evidence tending to show prior condi- 
tions of loco parentis between such relatives and the decedents; con- 
tributions from one to the other for support, education, etc.; a 
debtor-creditor relationship; or other conditions and circumstances 
resulting in the reasonable expectation of some benefit or advantage 
from the continuance of the life of the decedent ordinarily will 
meet the purpose and requirements of the law. As such designated 
beneficiaries presumably will represent only a small percentage of 
all claims based upon the statutes under consideration and as the 
designation made by the officer or enlisted man in most cases of a 
person of these degrees of relationship probably will be premised on 
some such conditions, it is believed that what has been said herein 
will serve you in connection with the proposed instructions on the 
subject. 


(B-31922) 


TRANSPORTATION — LAND-GRANT — ENLISTED NAVAL RESERVISTS 
ORDERED HOME PENDING ASSIGNMENT TO DUTY OR TRAINING 


Enlisted members of the Naval Reserve who, upon enlistment, are ordered to 
travel to their homes in an active status without pay and, upon arrival 
thereat, assume an inactive duty status pending further orders for definite 
assignment to duty or training are, while so traveling, “troops of the United 
States” within the meaning of the land-grant statutes, and, accordingly, 
deductions for land grant should be made from charges otherwise normally 
applicable for such transportation. 


Assistant Comptroller General Elliott to the Secretary of the Navy, February 
13, 1943: 


Reference is made to your letter dated January 21, 1943, file JAG: 
K: WJG: gb SO 1 19 152, as follows: 


There is forwarded herewith a letter, with enclosure, from the Chief of Naval 
Personnel, Navy Department, dated January 11, 1943, relative to the question of 
application of land-grant to travel by enlisted members of the Naval Reserve who, 
upon enlistment, are immediately ordered to their homes to await assignment to 
duty. 

It will be observed from the enclosure that the Bureau of Naval Personnel 
considers that travel of enlisted members of the Naval Reserve under the condi- 
tions mentioned above is subject to land-grant deductions and has issued instruc- 
tions requiring that the transportation be designated as “military,” but that the 
rail carriers disagree with the Bureau’s view and insist that such travel is not 
travel of troops of the United States and, therefore, is not subject to land-grant 
deductions. 

Your decision is requested as to whether or not travel by members of the Naval 
Reserve who are ordered to their homes in an active duty status without pay 
after enlistment is travel of troops of the United States and subject to land-grant 
deductions under existing land-grant laws. 


Most of the acts of Congress which granted lands in aid of railroads 
provided that said railroads should be “free from toll or other charge 
upon the transportation of * * * troops of the United States.” 
The word “troops” has been held to have an established meaning, 
namely, “soldiers collectively,—a body of soldiers”. United States-v. 
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Union Pacific Railroad Company, 249 U. S. 354. The reduced (or 
land-grant) rate is applicable to one of such a collective body of 
soldiers although he may not be traveling as part of a detachment 
or moving body of men. Illinois Central Railroad Company v. T he 
United States, 62 C. Cls. 61; also in Louisville & Nashville Railroad 
Company v. United States, 258 U.S. 374, the court said: 

* * * Weare of opinion that the term “troops” is not confined to land forces, 
and that it includes men and officers in every branch. Since those in the Navy 
and Marine Corps are to be deemed troops within the meaning of those [land-grant] 
acts, members of the Coast Guard should also be deemed such when serving as 
partofthe Navy * * *. 

However, it has been held that although certain persons properly 
may be characterized as members of the Army they could not be 
classified at the time of their transportation, in view of the purpose of 
the transportation, as a part of the “troops of the United States” within 
the meaning of the provision here involved. See, in this connection, 
the Union Pacific case, swpra, as to the transportation of a furloughed 
soldier returning to his station, the travel being for his own purposes. 
Also, in Southern Pacifie Co. v. United States, 285 U. S. 240, it was 
held that the work of engineer officers of the Army in connection with 
river and harbor improvement and the California Debris Commission 
was of a nonmilitary nature, in the interest of commerce and naviga- 
tion, and that the activity of such officers in connection therewith was 
nonmiliary in character, excluding them from classification as a part of 
the “troops of the United States.” 

In the present matter it appears that under the provisions of the 
“Naval Reserve Act of 1938,” 52 Stat. 1175, Chapter 690, there was— 


* * * 










created and established, as @ component part of the United States 
Nawy, a Naval Reserve which shall consist of the Fleet Reserve, the Organized 
Reserve, the Merchant Marine Reserve, and the Volunteer Reserve: * * 


It was further provided in said act, section 4, 52 Stat. 1176, that— 


The Naval Reserve shall be composed of male citizens * * * who, by 
appointment or enlistment therein under regulations prescribed by the Secretary 
of the Navy or by transfer thereto as in this Act provided, obligate themselves to 
serve in the Navy in time of war or when in the opinion of the President a national 
emergency exists * * *. [Italics supplied.] 


and in section 5 that— 















Any member of the Naval Reserve * * * may be ordered to active duty 
by the Secretary of the Navy in time of war or when in the opinon of the President 
a national emegency exists and may be required to perform active duty throughout 
the war or until the national emergency ceases to exist * * * Provided 
further, That the Secretary of the Navy may release any member from active 
duty either in time of war or in time of peace. 


Section 9 of the cited act, 52 Stat. 1177, provides: 


The Secretary of the Navy shall prescribe all necessary and proper regulations, 
not inconsistent with the provisions of this Act, for the recruiting, organization, 


government, administration, training, inspection, and mobilization of the Naval 
Reserve * * *, 
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Concerning members of the Organized Reserve, Merchant Marine 
Reserve, and Volunteer Reserve, section 301 of the cited act, 52 Stat. 
1180, provides: 

All members of the Naval Reserve, when employed on active duty, authorized 
training duty, with or without pay, drill, or other equivalent instruction or duty, 
or when employed in authorized travel to or from such duty, or appropriate duty, 
drill, or instruction, or during such time as they may by law be required to 
perform active duty, * * * shall be subject to the laws, regulations, and 
orders for the government of the Navy. 

Considering your present question in the light of the statutory 
requirements applicable and to be observed in the matter of deductions 
for land grant from charges for transportation of troops of the United 
States, it appears that in the present matter there is involved trans- 
portation of “enlisted members” of the Naval Reserve in an “active 
duty” status and traveling in obedience to orders of the Navy Depart- 
ment which require the men to proceed from one given place to another 
given place and, upon arrival at the latter place, assume an “inactive 
duty status” pending further orders for “definite assignment to duty 
or training.” It appears, therefore, that such travel does not involve 
travel of these men for their own purposes, but is travel on official 
duty in obedience to orders of the Navy Department in the interest and 
for the purposes of the Navy and primarily in connection with the 
national defense. During the period of such travel the men, presum- 
ably, would be subject to such further orders as the interests of the 
Navy might require, being then “subject to the laws, regulations, and 
orders for the government of the Navy.” In other words, the Navy 
having asserted control over these men by putting them in an active 
duty status, they, while in that status, were not at liberty to travel or 
move except as the Naval authorities directed them so to do. There- 
fore, in view of the authorities hereinbefore cited, it is not apparent 
why these men, while so traveling, should not be considered “troops 
of the United States” within the meaning of the land-grant statutes, 
and, accordingly, in conformity with the requirements of the govern- 
ing statutes, it follows that deductions for land grant should be made 
from charges otherwise normally applicable for such transportation. 


(B-31993) 


PRINTING AND BINDING APPROPRIATION LIMITATION APPLICA- 
BILITY—GUMMED LABELS; FANFOLD FORMS 


While the cost of gummed labels, without printing, which are not required to be 
obtained from the Government Printing Office, is not chargeable to the print- 
ing and binding limitation of the applicable appropriation, the cost of any 
printing thereon required to fit them for official use must be charged to such 
limitation, and the printing should be procured from the Government Printing 
Office unless a clearance first is obtained in accordance with the act of July 
8, 1985. 
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If fanfold forms interleaved with carbon paper are “manifold forms” such as are 
required by the act of June 28, 1902, to be charged to the printing and binding 
allotment of the requisitioning Government establishment, their entire cost, 
including any printing thereon—which is required to be done at the Govern- 
ment Printing Office unless proper clearance is obtained—is chargeable to 
the printing and binding limitation of the applicable appropriation. 


Comptroller General Warren to the Director of Censorship, February 13, 1943: 
‘I have your letter of January 23, 1943, as follows: 


The Office of Censorship appropriation for the fiscal year 1943 was contained 
in the First Supplemental National Defense Appropriation Act, 1943, approved 
July 25, 1942, Public Law 678. Section 203 of the Act limits certain classes of 
expenditures to amounts contained in the budget estimates submitted to the Com- 
mittee on Appropriations, House of Representatives. 

In view of the limitation established thereby on Printing and Binding expenses, 
it is requested that this office be advised concerning the following three points: 

1. Is it necessary to charge, in whole or in part, the cost of gummed labels, which 
require a small amount of printing incident to their manufacture to fit them for 
our use, to the limitation for Printing and Binding? 

2. Is it necessary to charge, in whole or in part, the cost of fanfold forms inter- 
leaved with carbon paper, which requires some printing for our use, to the Printing 
and Binding limitation? 

8. If the entire cost of such items is not chargeable to the Printing and Binding 
limitation, is it proper to charge to the limitation only that part of the total 
cost involved in the printing process? 

Since it may be necessary for this Agency to make an immediate request for 
a revision of its Printing and Binding limitation, your prompt consideration of 
this matter will be appreciated. 


The appropriation for salaries and expenses, Office of Censorship, 
in the First Supplemental Nationa] Defense Appropriation Act, 1943, 
approved July 25, 1942, 56 Stat. 706, Public Law 678, includes a specific 
provision for “printing and binding” and the appropriation itself 
contains no limitation thereon. However, section 203 of that act, 56 
Stat. 721, provides: 


Wherever appropriations in this Act for any Federal agency are available for 
printing and binding, traveling expenses, and the purchase of motor-propelled 
passenger-carrying vehicles, the amounts expended for such purposes, respectively, 
shall not exceed the sums set forth therefor in the justifications of the Budget 
estimates of appropriations for such agencies submitted to the Committee on 
Appropriations, House of Representatives, in connection with this Act, except 
where amounts for such purposes are included for special projects or for transfer 
to other agencies ; and wherever transfers from any such appropriation are made 
to another Federal agency, other than an agency acting solely in a procurement 
capacity, the amounts of such transfers expended, respectively, for the foregoing 
purposes shall not exceed the sums which the Director of the Bureau of the 
Budget shall approve therefor in connection with each such transfer. 


In accordance with the provisions of said section 203 a limitation appro- 
priation account 1130900.004 in the amount of $85,500 has been estab- 
lished under the heading “Printing and Binding, Office of Censorship, 
1943.” Section 3678, Revised Statutes, provides : 


All sums appropriated for the various branches of expenditures in the public 
service shall be applied solely to the objects for which they are respectively 
made, and for no others. 

There are for consideration, also, the following statutory provisions: 

Act of June 28, 1902, 82 Stat. 481: . 


The Public Printer is authorized hereafter to procure and supply, on the 
requisition of the head of any Executive Department or other Government 
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establishment, complete manifold blanks, books, and» forms, required in dupli- 
eating processes; also complete patented devices with which to file money-order 
statements, or other uniform official papers, and to charge such supplies to the 
allotment for printing and binding of the Department or Government establish- 
ment requiring the same. 


Act of March 1, 1919, 40 Stat. 1270: 


* * * Provided further, That on and after July 1, 1919, all printing, bind- 
ing, and blank-book work for Congress, the Executive Office, the judiciary, and 
every executive department, independent office, and establishment of the Govern- 
ment, shall be done at the Government Printing Office, except such classes of 
work as shall be deemed by the Joint Committee on Printing to be urgent or 
necessary to have done elsewhere than in the District of Columbia for the 
exclusive use of any field service outside of said District. 


Act of June 7, 1924, 48 Stat. 592: 


The Public Printer is hereby authorized to procure, under direction of the 
Joint Committee on Printing as provided for in the Act approved January 12, 
1895, and furnish on requisition paper and envelopes (not including envelopes 
printed in the course of manufacture) in common use by two or more departments, 
establishments, or services of the Government in the District of Columbia, and 
reimbursement therefor shall be made to the Public Printer from appropriations 
or funds available for such purpose; paper and envelopes so furnished by the 
Public Printer shall not be procured in any other manner thereafter. 


Act of July 8, 1935, 49 Stat. 475: 


Section 12 of the Printing Act, approved January 12, 1895 (U. S. C., title 44, 
sec. 14), is hereby amended to read as follows: 

“The Joint Committee on Printing may permit the Public Printer to authorize 
any executive department or independent office or establishment of the Govern- 
ment to purchase direct for its use such printing, binding, and blank-book work, 
otherwise authorized by law, as the Government Printing Office is not able or 
suitably equipped to execute or as may be more economically or in the better 
interest of the Government executed elsewhere; and such Joint Committee also 
may authorize the Public Printer to procure services, materials, and supplies for 
use of the Government Printing Office without regard to the provisions of section 
3709 of the Revised Statutes (U. S. C., title 41, sec. 5) whenever the aggregate 
amount involved is less than $50.” 


In the decision 18 Comp. Gen. 565, it was held: 


Pads, ruled and unruled; pads, calendar; pads, columnar; cards, guide, 
monthly; sheets, backing (punched but not printed) ; fillers, loose-leaf binder; 
indices, loose-leaf binders; indices, tab, alphabetical; sheets, ledger; labels, 
gummed; labels, dispensing set; labels, poison; paper, graph; paper, cross 
sections; paper profile; cloth, ruled tracing; cards, index, library; dials, 
watchman’s clock; and other similar paper articles, if regularly carried in 
stock by dealers and requiring no printing or binding operation after re- 
ceipt of order to fit them for the use of the purchaser and not including 
stenographers’ note books nor blank books or other articles in book form 
which require printing, binding, or ruling operations for their manufacture, are 
not printing, binding, and blank-book work for procurement from the Government 
Printing Office under the act of March 1, 1919, 40 Stat. 1270, but if the articles 
constitute paper supplies required by the act of June 7, 1924, 43 Stat. 592, to be 
procured from the Public Printer and are carried in the schedules of supplies 
which he is prepared to furnish under that act, such schedules are accepted as 
controlling the paper supplies which should be procured from that office. 


In view of the foregoing, it may be said, with respect to your ques- 
tion 1, that gummed labels without printing would not be required 
to be obtained from the Government Printing Office and the cost 
thereof, exclusive of any printing, would not be chargeable to your 
printing and binding limitation. However, the cost of any printing 
5407124353 
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thereon must be charged to the printing and binding limitation and 
the printing should be procured from the Government Printing Office 
unless a clearance first is obtained in accordance with the act of July 8, 
1935, supra. 

In the decision 7 Comp. Gen. 712, it was held: 


Manifold blanks, books, and forms and patented filing devices or loose-leaf 
binders coming within the purview of the act of June 28, 1902, 82 Stat. 481, may 
be procured either from the contractors on the General Supply Schedule or from 
the Government Printing Office, at the option of the procuring service. 


Therefore, as to question 2, assuming that fanfold forms are mani- 
fold forms as referred to in the act of June 28, 1902, supra, the entire 
cost of the forms, including any printing thereon—which is required 
to be done at the Government Printing Office unless proper clearance 
is obtained—is chargeable to your printing and binding limitation as 
required by the 1902 act. 

The answer to question 3 is covered by the answers to the two other 
questions. 


(B-32283) 


OVERTIME AND ADDITIONAL COMPENSATION—RIGHTS OF EM- 
PLOYEES AS AFFECTED BY INFORMAL WAGE-FIXING PROCEDURE 


The second proviso of section 1 of the overtime and additional compensation act 
of December 22, 1942, which excepts from the benefits of the act employees 
whose wages are fixed on a daily or hourly basis and adjusted from time to 
time in accordance with prevailing rates by wage boards or similar adminis- 
trative authority, relates to administrative wage board procedures in force 
on the date the law was enacted and was not intended to require the adoption 
of a wage board procedure not otherwise required by law for classes of 
employees whose salary rates had not previously been administratively 
adjusted pursuant to a wage board procedure. 

The Department of Agriculture, which has fixed the wages of its employees 
who are not subject to the Classification Act of 1923, as amended, without 
regard to prevailing wage rates under various informal administrative pol- 
icies and practices adopted under the general authority vested in the head 
of a department or agency to fix salary rates which are not controlled by 
specific statute, is not considered as having adopted administratively—and 
is not required by law to adopt—a wage board procedure in fixing the wage 
rates, and, therefore, these employees are not precluded from receiving the 
benefits of the overtime and additional compensation act of December 22, 1942, 
by the provision thereof which excludes from its benefits employees whose 
wages are fixed by wage boards or similar administrative authority. 


Comptroller General Warren to the Secretary of Agriculture, February 13, 1943: 
I have your letter of February 4, 1943, as follows: 


The various bureaus of the Department of Agriculture employ a considerable 
number of persons in the field service whose positions are exempt from the 
compensation schedules of the Classification Act of 1923, as amended, and whose 
positions are likewise exempt from classification pursuant to Executive Order No. 
6746, dated June 21, 1934. 

The manner of fixing the rates of pay for positions exempt from the provisions 
of the Classification Act and of the Executive Order is not prescribed or limited 
by the Act or Order, nor does any other law or Executive Order prescribe the 
manner of fixing rates of pay for such positions in this Department. The Depart- 
ment has not established any method by which rates of pay for unallocated 
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positions shall be set, although it has adopted a policy of paying not less than 
30 cents per hour for any class of work. The actual setting of rates is done in 
most instances by field officials located at or near the scene of employment. In 
general, such field officials set rates according to their own judgment. In the 
Forest Service, there is a prevalent tendency to set rates for fire fighters at less 
than prevailing rates on the theory that to do so would discourage incendiarism. 
The Farm Security Administration has gone further perhaps than any other 
bureau in establishing a formal procedure for setting wage rates. It employs 
labor relations specialists whose duties include the making of wage surveys and 
recommending of wage rates for laborers and craftsmen. 

In general, however, it may be said that there does not exist in the Depart- 
ment of Agriculture any formal procedure for fixing wages or any administrative 
officer or body which might be construed to be a “wage board.” While wages 
were adjusted from time to time by the various bureaus prior to promulgation 
of the wage stabilization policy (Executive Order No. 9250), there was no 


* consistent policy governing the adjustments made by the various bureaus, nor 


were the adjustments based exclusively upon comparisons with local prevail- 
ing wage rates. In many instances, the minimum wage of 30 cents per hour 
is more than the local prevailing rate. The condition of the budget, the effi- 
ciency and length of service of the particular employee involved, the rates paid 
other employees occupying classified positions, and other administrative con- 
siderations generally entered into the fixing of each rate. None of these employees 
have heretofore received overtime compensation. No formal procedure is pre- 
scribed by the Department and little is in fact followed by the bureaus. 

In your decision of January 11, 1943, addressed to the Secretary of the Interior 
(B-31530), it was stated that, in determining whether an administrative authority 
is similar to and serves the same purpose as a wage board, there should be 
followed, generally, the rules stated by your Office under the Act of March 28, 
1934 (5 U. S. C. 1940 ed. 678c). There is for consideration, therefore, your 
decision appearing in 20 Comp. Gen. 392 (cited in the January 11, 1943, decision), 
discussing the question as to whether certain employees of the Bonneville 
Power Administration came within the provisions of the Act of March 28, 1934. 
After finding that a procedure adopted by the Bonneville Power Administration 
for fixing wages of its employees was equivalent to the procedure used by a 
wage board or other wage-fixing authority, you, nevertheless, held that the pro- 
visions of the statute could not be applied to the employees in question “unless 
and until such wage-fixing procedure is formally adopted by administrative order 
or regulation of the Administrator of the Bonneville Power Administration.” 
As stated previously, this Department has never established a “wage board” or 
other similar administrative authority, and our employees who could be paid 
time and one-half for overtime under the Act of March 28, 1934, if invoked, 
have never received such compensation. 

It is our considered opinion, therefore, that there does not exist in the De- 
partment of Agriculture a “wage board or a similar administrative authority 
serving the same purpose,” and that accordingly, it is proper for this Department 
to pay overtime or 10% in lieu of overtime pursuant to Public Law 821, 77th 
Congress, to the employees under consideration. We believe that your decision 
of January 14, 1948 (B-81623), to the United States Commissioner, International 
Boundary Commission, United States and Mexico, lends support to our conclu- 
sion. However, the decision of January 11, 1943 (B-831530), to the Secretary 
of the Interior has cast some doubt upon the matter and accordingly, we should 
like to have it clarified. Specifically, may the Department of Agriculture extend 
the benefits of Public Law 821, 77th Congress, approved December 22, 1942, to 
those of its employees who occupy positions that are exempt from the com- 
pensation schedules of the Classification Act of 1923, as amended, and from 
classification under Executive Order No. 6746, dated June 21, 1934? 


The second proviso of section 1 of the joint resolution of December 


22, 1942, 56 Stat. 1068, Public Law 821, expressly excepts from the 
purview of the law— 
* * * (a) those whose wages are fixed on a daily or hourly basis and 


adjusted from time to time in accordance with prevailing rates by eas boards 
or similar administrative authority serving the same purpose * 
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With respe¢t to said proviso, it was held in decision of January 4, 
1943, B-31430, 22 Comp. Gen. 596, to the Public Printer, that the Con- 
gress intended said exception to apply to— 

* * * all employees whose wages are fixed and adjusted from time to 
time in accordance with prevailing rates by wage boards or similar administra- 
tive authority serving the same purpose, regardless of the basis upon which 
their compensation is fixed, that is, whether on the basis of the hour, the day, 
the year, or piece work. * * * 

The involved exception to the joint resolution was intended to, and 
does, relate to administrative wage board procedures in force when 
the law was enacted, December 22, 1942. In other words, there was 
no intention by said exception to require the adoption of a wage board ~ 
procedure not otherwise required by law for any class of employees 
whose salary rates had not, prior to December 22, 1942, been admin- 
istratively adjusted from time to time in accordance with prevailing 
rates, that is, pursuant to a wage board procedure. 

Based upon the detailed analysis set forth in your letter as to the 
administrative policies and practices controlling the fixing of the 
salary rates of the involved employees, the conclusion appears justified 
that the Department of Agriculture has not adopted administra- 
tively—and is not required by law to adopt—a wage board procedure 
in fixing the compensation of the employees under the Department. 
In that connection, the decision of January 11, 1943, B-31530, 22 Comp. 


Gen. 641, to the Secretary of the Interior to which you refer, held— 


However, employees whose rates of wages are administratively fixed under 
general administrative authority granted by or pursuant to statute without ref- 
erence to prevailing wages, do fall within the purview of the act of December 22, 
1942, and are entitled to the benefits thereof regardless of whether they be paid on 
a per annum, per diem, or some other basis. 

That ruling was intended to, and does, apply to employees whose 
rates of wages are fixed within administrative discretion under general 
authority of law vested in the head of a department or agency of the 
Government to fix salary rates which are not controlled by specific 
statute, and was so applied in the decisions of January 2, 1943, 
B-31316, 22 Comp. Gen. 589, to the Architect of the Capitol, January 
14, 1943, B-31623, 22 Comp. Gen. 651, to the United States Commis- 
sioner, International Boundary Commission, United States and Mex- 
ico, January 20, 1943, B-31747, 22 Comp. Gen. 682, to the Librarian of 
Congress (Sunday opening rates), and February 8, 1943, B-32063, 
22 Comp. Gen. 770, to the Federal Security Administrator (employees 
of Howard University and the Columbia Institution for the Deaf). 

Accordingly, the question contained in the last sentence of your 
letter is answered in the affirmative. 
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(B-32073) 


COMPENSATORY TIME OFF IN LIEU OF OVERTIME COMPENSATION 
UNDER ACT OF DECEMBER 22, 1942 


Neither the overtime and additional compensation act of December 22, 1942, nor 
Executive Order No. 9289 issued in connection therewith, extends ez propio 
vigore the official hours of duty or regular workweek of Federal employees 
to 48 hours per week, and, therefore, in order to inaugurate a 48-hour work- 
week, there is required, pursuant to section 1 of the Executive order, the 
issuance by the head of the agency concerned of an administrative order 
establishing the workweek as 48 hours. 

There is no authority under the overtime and additional compensation act of 
December 22, 1942, or Executive Order No. 9289 issued in connection there- 
with, to grant compensatory time off, in lieu of payment of the overtime 
compensation required by the act and Executive order to be paid, to an 
employee who is required, pursuant to section 2 of the Executive order, to 
work in excess of an administratively established 48-hour workweek; but a 
voluntary arrangement whereby an employee occasionally works in excess 
of 48 hours in one week because of emergency conditions and is permitted 
compensatory time off from duty during another week is not legally objec- 
tionable. 


Comptroller General Warren to Director, Office of Civilian Defense, February 
15, 1943: 


I have your letter of January 27, 1943, as follows: 


We wish to solicit your opinion on certain questions arising from the applica- 
tion of provisions of Senate Joint Resolution 170, 77th Congress, and Executive 
Order 9289 in which regulations governing overtime compensation were contained. 
Our understanding of the Joint Resolution and the Executive Order may be 
summarized as follows: 

A. The work week is officially extended to comprehend 48 hours. 

B. Official hours for overtime purposes represent the difference between the 
basic work week of 40 hours and the new work week of 48, or eight hours per day. 

C. In addition to official overtime hours, employees are to be compensated for 
additional overtime work, provided such additional overtime has been officially 
ordered by the head of the Department or officer or employee to whom authority 
to require additional work has been delegated. 

D. The Saturday half-holiday is abolished. 

The foregoing points are those which we consider important as they apply to 
employees of this agency. In order to acquaint all employees with the pertinent 
provisions of the legislation and Executive Order, we propose to issue Office 
Procedures Memorandum, attached hereto as Exhibit A. We have interpreted 
Sections 1 and 5 of Executive Order 9289 as providing, in substance, that an 
employee can only be required to work in excess of the officially established hours 
of duty by order of the head of the Department or his delegee, and that payment 
would be made for all such directed and authorized incidental overtime. Realiz- 
ing the budgetary implications of the measure, we proposed to implement a 
stringent procedure in order that authorizations for incidental overtime pay may 
be fully controlled. A copy of such procedure is attached hereto as Exhibit B. 

In this connection it has been urged that compensatory leave be granted 
in lieu of compensation for authorized overtime worked in excess of 48 hours 
per week. With respect to this procedure, we would advocate your ruling on 
the following questions: 

1. By the terms of Senate Joint Resolution 170 and Executive Order 9289, 
is any discretion reposed in departments and agencies falling within the pur- 
view of said Resolution and Executive Order whereby employees may be 
required to work in excess of 48 hours per week without receiving overtime 
compensation on the strict basis prescribed by the Resolution and Executive 
Order? 

2. Is the allowance of compensatory leave for overtime work permissible: 

A. As a substitute for the overtime pay rates, or 

B. For any purpose? 
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8. If the holding in Question 2 igs in the negative, would the decision be any 
different by virtue of the fact that the overtime for which compensatory leave 
was granted might be described as “voluntary”? 

4. In view of the relationships between supervisors and employees, would 
a request upon employees to work overtime, with the advice and consent of 
the head of the agency, in event that such request were made for “voluntary” 
help and supported by an offer of compensatory leave, be permissible under 
the terms of the Joint Resolution and Executive Order, supra? 

The extension of the official work week to a 48-hour basis has materially 
decreased the need for incidental overtime. At the same time, however, there 
are emergency circumstances which on occasion undoubtedly justify request- 
ing additional overtime work. We are concerned that our responsibility in 
this matter and the rights of employees be clear and definite. 

Certain essential control measures reflected in the procedure set forth in 
Exhibit B are being withheld pending your response to these inquiries. You 
will readily appreciate, moreover, the extent to which the management policies 
of this agency are involved in these questions. It is respectfully requested 
that an early expression on the points be given. 


Referring to part “A” of the summary set forth in the first para- 
graph of your letter, neither Joint Resolution 170 approved December 
22, 1942, 56 Stat. 1068, nor the President’s Regulations, Executive 
Order 9289, dated December 26, 1942, extends ex propio vigore the 
official hours of duty or regular workweek of Federal employees to 48 
hours per week. In order to have a 48-hour week there is required 
the issuance by the head of the agency concerned of an adminis- 
trative order establishing the workweek as 48 hours, pursuant to 


section 1 of the President’s regulations, providing: 

Section 1. Heads of Executive departments and agencies, or such officers 
or employees as they may designate, shall establish official hours of duty 
and a regular workweek for each employee or group of employees. No em- 
ployee shall be required to work in excess of the officially established hours 
of duty except upon the order of the head of the department or agency or of 
such officer or employee as has been delegated specific authority to require 
such additional work. 


However, it is understood from Exhibit A, entitled, “Office Pro- 
cedures Memorandum, Washington Series No. 21, Regional Series 
No. 10,” dated January 4, 1943, enclosed with your letter, that such 
an administrative order has been issued for the Office of Civilian 
Defense. 

In two decisions heretofore rendered under the joint resolution 
of December 22, 1942, Public Law 821, this office has recognized 
that compensatory time off from duty or “overtime leave” for in- 
cidental or excess overtime work beyond the regularly established 
workweek may be granted when administratively deemed neces- 
sary. See the decision of February 4, 1943, B-31948, 22 Comp. 
Gen. 745, to the Secretary of the Interior, question and answer 5, 
as follows: 

Question: 

5. Taking an employee of the local park system as an illustration of simi- 
lar conditions elsewhere in the Department, it may be desirable to compensate 


an employee by giving him time off for overtime performed. May this be 
done, bearing in mind that an employee would be more valuable to the service 
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with rest after long hours in emergencies than to have him continue on his 
regular duty without a day of rest? 


Answer: 


5. In the consideration of this question it is assumed (1) that the involved 
employees are not of the class covered by section 7 of the President’s regula- 
tions, infra, who are entitled to a 10 percent increase in compensation regardless 
of the hours worked per week, and (2) that the proposed compensatory time 
off from duty is for extra work in excess of the “official hours of duty and a regu- 
lar workweek” administratively established pursuant to section 1 of the Presi- 
dent’s regulations, which is understood to be 48 hours per week for the Depart- 
ment of the Interior. If, due to administrative necessity, an employee be granted 
time off from duty during the administratively established workweek correspond- 
ing to the time in addition thereto that he was required to work, such time off 
from duty constitutes a part of the officially established workweek the same as 
though the employee were on duty and, accordingly, he would not work in excess 
of the administratively established workweek. See question and answer 3, 
decision of January 8, 1943, B-31488, to the Postmaster General, and the de- 
cisions therein cited. Subject to the foregoing, this question is answered in 
the affirmative. 


Also, in decision of February 4, 1943, B-32053, 22 Comp. Gen. 752, 
to the Governor of The Panama Canal, it was stated: 

* * * this office will not object to applying the overtime formula to full time 
employees who are paid compensation on a time basis and who work regular 
hours based on an average number of hours per week exceeding 40, and there 
may be included in the regular workweek of such full time employees compensa- 
tory time off from duty due to a requirement that employees work long periods 
at a time and because of the necessity to rotate employees over a 24-hour period 
every day of the year. See 21 Comp. Gen. 853, 855, and the decisions therein 
cited. In other words, any reasonable administrative determination under the 
regulations of the President that employees work 48 hours per week, or any 
other length of overtime including actual duty and authorized compensatory 
time off from duty, will not be questioned by this office. 

However, if work “in excess of 48 hours per week” (quoting from 
question 1) be reguired, as contemplated by section 2 of the Executive 
order, there would be no authority to grant compensatory time there- 
for, as in such cases the statute and the regulations require that over- 
time compensation be paid therefor. See decision of February 9, 
1948, B-82075, 22 Comp. Gen. 778, to the Secretary of Agriculture, 
as to the basis on which to compute compensation for overtime re- 
quired to be worked in excess of 48 hours per week. However, if, 
instead of requiring (in accordance with the regulations) overtime 
work in any week, in excess of 48 hours (established as the number 
of hours for the regular workweek in accordance with the Executive 
order), there be merely a voluntary arrangement whereby the em- 
ployees occasionally work in excess of 48 hours one week because of 
emergency conditions and they are permitted compensatory time off 
from duty during another week to the extent of such excess or inci- 
dental overtime, such arrangement would not appear to be in conflict 
with any existing law. 

The above would appear to answer all questions presented in your 
letter. 
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FORFEITED ACCUMULATED ANNUAL LEAVE RESTORED UNDER ACT 
OF DECEMBER 17, 1942; OVERTIME COMPENSATION UNDER ACT OF 
DECEMBER 22, 1942 


Under the act of December 17, 1942, increasing from 60 days to 90 days the 
amount of unused annual leave that an employee may accumulate during 
the present national emergency, an employee who has been finally separated 
from the Federal service—as distinguished from one who has entered the 
active military or naval service or one who has been furloughed without pay 
for some other reason—may not be restored to the roll solely for the purpose 
of granting additional unused annual leave to which he would have been 
entitled under the said act had he remained in the service. 

In view of the act of December 17, 1942—which is retroactively effective to Sep- 
tember 8, 1939—increasing from 60 days to 90 days the amount of annual 
leave that an employee may accumulate during the present national emer- 
gency, an employee who entered the active military or naval service sub- 
sequent to May 1, 1940—the date from which payment for accumulated annual 
leave concurrently with military or naval duty is authorized under the act 
of August 1, 1941, as amended—may be paid for any additional amount of 
accumulated leave to which he has become entitled by reason of said act of 
December 17, 1942. 

The overtime compensation payable under the act of December 22, 1942, is a 
statutory increase in compensation and is authorized during a period of 
authorized annual leave, the same as though the employee were on active 
duty, and, therefore, may be included in the compensation paid an employee 
for a period of accumulated annual leave granted upon separation from the 
service. 

Where employees have transferred to other Government agencies or have been 
separated from the service prior to actual payment of the increased com- 
pensation authorized by the overtime and additional compensation act of 
December 22, 1942, payment therefor may be made in accordance with the 
rule prescribed in 21 Comp. Gen. 871, respecting payments of within-grade 
salary advancements under the act of August 1, 1941, to the effect that the 
amounts due should be certified for payment by the administrative office 
in which the employees were employed prior to transfer or separation, and 
that such amounts may be paid by the disbursing officer except in cases where 
payment cannot be accomplished within 3 months after the close of the fiscal 
year, in which event the matter should be forwarded to this office for 
settlement. 

As to employees who now are in the Federal service and who have become entitled 
to previously forfeited accumulated annual leave by reason of the act of 
December 17, 1942, increasing, retroactively effective to September 8, 1989, 
the amount of annual leave that may be accumulated, the effective date of a 
proposed termination or the beginning of leave of absence without pay may 
be changed in order to grant the additional leave, provided the proposed 
termination or leave of absence without pay is not for cause—in which case 
the granting of leave is a matter of administrative discretion. 


Comptroller General Warren to the Director, Office of Strategic Services, 
February 16, 1943: 


I have your letter dated January 30, 1943, received here February 3, 
as follows: 


Reference is made to Public Law 806—77th Congress approved December 17, 
1942, an Act to amend the Act approved March 14, 1936, entitled “An Act to 
provide for vacations for government employees, and for other purposes.” The 
pertinent portion of Public Law 806 reads as follows: 

“* * * That during the national emergency declared by the President 
of the United States on September 8, 1939, the leave unused by the employees 
of the departments, independent establishments, and agencies, not in other form 
computed or compensated, shall be accumulated for succeeding years until it 
totals not exceeding ninety days: And provided further, That when the unused 
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leave accumulated equals or exceeds sixty days in the aggregate, not more than 
fifteen days of unused leave may be further accumulated in any one calendar 
year.” 

In attempting to apply the provisions of Public Law 806 with respect to 
the accrued annual leave to which a number of employees of this office are 
entitled there have arisen questions which require an interpretation on the 
part of your office before appropriate action can be taken. Some of the problems 
involved are related to the overtime compensation act of December 22, 1942. 
The matters on which a decision is desired are as follows: 

1. Is Public Law 806, as quoted above, retroactive in effect to September 8, 
1939, so as to permit a possible maximum annual leave accumulation of ninety 
days as of December 31, 1942, or is the statute effective only from the date of 
enactment, in which case only a possible maximum of seventy-five days of 
annual leave can remain to the credit of an employee of January 1, 1943. 

2. Should the effective date of termination of employment of those who left 
government service during the past year be extended to allow payment for leave 
previously considered as “lost” because of the sixty-day limitation in prior 
regulations? 

3. Do the provisions of Public Law 806, 77th Congress, apply to those cases 
where government personnel have been paid for accumulated leave while in 
military service? For example, one employee entering the armed services during 
1942 had to his credit on December 31, 1941, a total of seventy-two days, none of 
which he had been able to take during calendar year 1941. However, under the 
sixty-day limitation on accumulation of annual leave, he forfeited twelve days, 
so that on January 1, 1942, there remained only sixty days’ annual leave to his 
credit. May we now pay this employee for those twelve days? 

4. Are persons whose services have been terminated, or who are being paid 
for accumulated leave pending termination, entitled to overtime pay on such 
accumulated leave? 

5. Are we required to change the effective date of termination and/or beginning 
of LWOP which was accepted or granted at expiration of annual leave and com- 
puted on the former 44-hour work week basis? 

Your helpful guidance on the above points will be appreciated. 


Question 1 is identical with the one answered in the decision of 
January 26, 1943, B-31772, 22 Comp. Gen. 704, to the Federal Security 
Administrator (copy enclosed), wherein it was held that the act of 
December 17, 1942, Public Law 806 “may be regarded as retroactively 
effective to September 8, 1939.” 

Referring to question 2, where an employee has been finally sepa- 
rated from the Federal service—as distinguished from one who has 
entered the active military or naval service or one who has been 
furloughed without pay for some other reason—there is no authority 
to restore the employee to the roll solely for the purpose of granting 
additional annual leave to which the employee would have been en- 
titled under the act of December 17, 1942, had he remained in the 
service. 16 Comp. Gen. 28, 899; 17 id. 48, 369, 481. 

The act of August 1, 1941, as amended by the act of April 7, 1942, 
56 Stat. 200, Public Law 517, provides: 

That employees. of the United States Government, its Territories or possessions, 
or the District of Columbia (including employees of any corporation created 
under authority of an Act of Congress which is either wholly controlled or wholly 
owned by the United States Government, or any corporation, all the stock of 
which is owned or controlled by the United States Government, or any depart- 
ment, agency, or establishment thereof, whether or not the employees thereof are 
paid from funds appropriated by Congress), who subsequent to May 1, 1940, 
shall have entered upon active military or naval service in the land or nawal 


forces of the United States by voluntary enlistment or otherwise, shall be entitled 
to receive, in addition to their military pay, compensation in their civilian posi- 
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tions covering their accumulated or current accrued leave, or to elect to have 
such leave remain to their credit until their return from active military or naval 
service. [Italics supplied.] 

That statute (particularly the italicized portion thereof) grants 
a right which may not be denied. As the act of December 17, 1942, 
increasing the amount of accumulated leave is retroactively effective, 
it follows that an employee who entered the active military or naval 
service subsequent to May 1, 1940, now has a right to be paid for the 
additional amount of accumulated leave to which he has become en- 
titled by reason of the act of December 17, 1942. Question 3 is 
answered in the affirmative. 

It has been held that the increased compensation on an “overtime” 
basis authorized by joint resolution of December 22, 1942, is a statutory 
increase in compensation. See decision of January 21, 19438, B-31789, 
22 Comp. Gen. 683, to the Secretary of Labor. That increase is author- 
ized during periods of authorized annual leave the same as though 
the employee were on active duty. See section 4 of the President’s 
Regulations, Executive Order No. 9289, dated December 26, 1942; 
also 20 Comp. Gen. 555; 21 id. 853, 855 and decisions therein cited. 
Accordingly, question 4 is answered in the affirmative. With regard 
to the payment of claims for increased compensation under the joint 
resolution of December 22, 1942, to employees who have transferred 
to other agencies or whose services have been terminated, there may 
be applied the same rule as was authorized under the automatic pro- 
motion law of August 1, 1941, 55 Stat. 618, stated in decision of March 
14, 1942, 21 Comp. Gen. 871, as follows (quoting from the syllabus) : 

Amounts representing within-grade salary advancements under the act of 
August 1, 1941, due employees who transferred to other Government agencies, 
or who were separated from the service, before actual payment of the increases 
to which they became eligible on October 1, 1941, should be certified for payment 
by the administrative office in which the employee was employed prior to his 
transfer or separation, and such amounts may be paid by the disbursing officer 
except in cases where payment cannot be accomplished within 3 months after 
the close of the fiscal year, in which event the matter should be forwarded to 
this office for settlement. 

If question 5 is directed to employees who now are in the service, 
the effective date of a proposed termination or the beginning of leave 
of absence without pay should be changed in order to grant the em- 
ployees the additional accumulated annual leave to which they are 
entitled by reason of the act of December 17, 1942, provided the pro- 
posed termination or leave of absence without pay is not for cause— 
the granting of leave in such cases being a matter of administrative 
discretion. See section 8 of the Annual Leave Regulations, Executive 
Order No. 8384, dated March 29, 1940. If the employees are no longer 
in the service (except those who have entered the active military or 
naval service) no change in the termination date is authorized. See 
answer to question 2. 
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\(B-31823) 


‘TRAY, ELING EXPENSES~AIR AND RAIL TRAVEL OF NAVY OFFICERS— 


RAIL “AND ‘AIR‘ COMPARATIVE’ COSTS; TAXICAB’ FARES 


A Navy officer who pérforrtied tfavel via commercial ‘aircraft under orders author- 
izing repeated -tfavel between’ cértain' ‘designated’ places and authorizing the 
use of either commereial 6r'Govérnment aircraft may be reimbursed under 
section'12 of the Pay Readjastment Act Of 1942 for authorized items of travel 
‘witheat régard to comparative cost of rail travel. Sages 

A Navy offteer performirig travel by rail and commercial aircraft under, repeated 
travel orders is entitled undér sé¢tion 12 of the Pay Readjustment Act of 1942 
tte reimbursement of items for taxi’ fares’ properly incurred in connection with 
travel by rail, in addition to the per diem ‘allowante authorized “in lieu 
‘of subsistence” ;'but “such items incurred incident to travel by commercial 
aircraft are included in the-per-diem allowance authorized “in lieu of mileage 


or other travel allowance” for travel by air, and reimbursement therefor is 
not authorized under said section 12. 


Assistant Comptroller General Elliott to Capt. D. G. McRitchie, U. S. ‘Navy, 
February 17, 1943: 


There has been received your letter of January 15, 1943, as follows: 


It is respectfully requested that this office be given your advanced decision on 
two pertinent points for proper audit of the enclosed ‘Travel Claim. 

‘The specific information requested is as follows: 

(1) When travel has been -performed via commercial air under authority 6f 
)Repeated Travel Orders whieh incorporate a clause-as follows: “Travel via com- 
mercial or Government Aircraft is hereby authorized,” and there is no evidence 
of advantage to the Government either in savings of time or economy in cost, fs 
iit not required of the Disbursing Officér to’Suspend the excess*cost to the Govern- 
ment over cost 6f Commercial Transportation for a showing of a satisfactory 
reason for using this more expensive mode of travel when it is not ‘in fact shown 
to be advantageous to the Government? : ‘ 

(2) When there are taxi fares at en-route stops from the’station, airport, or 
wharf to hotel and return for ‘the traveler’s comfort and convenience, is this 
expense appropriately identified as “Transportation Expense—reldtive to travel”, 
or a “Subsistence Exxpénse”? ‘Would it be included or excluded in the subsistence 
allowance? ; 

The original orders of subject cldim ate being returned to the Officer concerned 
for wse in presenting subsequent claims. 


The travel claim submitted is covered by reimbursement voucher, 
Standard Form No. 1012, stated in favor of Ensign James J. O’Con- 
nell, O-V (S), USNR, in the amount of $128.70, for expenses incurred 
for travel perfoiimed between Charlotte, North Carolinzx, and Nash- 
ville, Tennessee; Memphis, Tennessee, and Atlanta, Georgia, pursuant 
to orders dated September 29, 1942, as follows: 

From: The Chief of Naval Personnel. 
To: Ensign 
James J. O’Connell, Jr. O-V (S), U.S. N. R., 


Office of the Resident Inspector of Naval Material, 
U. 8. Rubber Company, 
Charlotte, N. C, 
Via: Inspector of Naval Material, Atlanta District, Atlanta, Ga. 
Subject: Repeated travel. 


Reference : SecNav. Letter No. P16-4 (410430) KHa, September 15, 1941. 
Enclosure: No. 117490. 


1. The Secretary of the Navy having détermined that the following places are 
in the same vicinity, you are hereby authorized to perform such travel, from 
time to time, as may be hecessary for the purpose indicated below, this being 
in addition to your present duties: Between Charlotté, N. C., and such places 
within the Atlanta District as may be necessary to visit in connection with your 
duties. Travel via commercial or government aircraft is hereby authorized. 
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This authority for repeated travel will terminate February 1, 1945. 

2. Should a renewal of this authority be considered necessary you will, at 
least 1 month prior to the expiration thereof, notify the Bureau of Naval Personnel 
to that effect, giving your reasons why a renewal should be granted. 

3. (a) When a trip necessitates an absence of more than twenty-four hours, 
you will be entitled to reimbursement at the rate of $6.00 per diem, in lieu of 
subsistence. See U. S. Navy Travel Instructions, Article 2511. 

(b) When a trip necessitates an absence from your station of less than twenty- 
four hours, if in a travel status and entitled to subsistence, you will be entitled 
to reimbursement for actual expenses, other than the actual cost of travel incurred 
in the execution of these orders, at a rate not exceeding $6.00 per day. 

4. You will submit on the last day of each quarter a written report giving the 
information called for by Form N. Nav. 97, (BNP 330). 


The character of expenditures are itemized as follows: 











Amount Notations 











Sub- aed “RL (payee 
Date 1942 | Character of expenditure (to be itemized by the | x, —— 
Oct. day and fully explained) Aha Subsist- | oy, —_ 
* $ Ra ‘ ‘ 


column) 






























Pee Taxi fare home to station._.....___-|____|______- 
Left Charlotte, N. C. 10:45 
AM for duty at Memphis, Tenn. 
(N93113 & N931114). 
Subsistence allowance._.........---|.__- $6. 00 
SO jcise Arrived Memphis, Tenn. 8:45 AM. 
Taxi fare station to hotel. 


Left Memphis, Tenn. 10:45 
PM for harlotte, N. C. 
(N931113 & N432773). 
Subsistence allowance_-__-......-_--|____ 6. 00 
Bideien Arrived Atlanta, Ga. 4:00 (en route). 
Taxi fare station to hotel (Note 1). 
Subsistence allowance______...--.--|____ 6. 00 
a Taxi fare hotel to station (Note 1)-_--|____|______-_ 
Left Atlan Ga. 1:30 AM 
for Charlotte, N. C. (N931113 & 
N432773). Arrived Charlotte, 
N. C. 9:50 AM. 
Subsistence allowance__._..._.._._-.|___- 6. 00 
vn Showin Taxi fare home to airport 






Left Charlotte, N. C. 11:40 
PM for duty at Memphis, Tenn. 
(N931119). 
Subsistence allowance_--_...._...---|__.- 6. 00 
ae Arrived Atlanta, Ga. 1:20 AM (en 
route). Taxi fare airport to hotel 
(Note 2). 

Left Atlanta, Ga. 4:15 PM for 
duty at Memphis, Tenn. 
(N931118). Arrived Nashville, 
Tenn. 5:05 PM (en route). 

Taxi fare airport to hotel 










Subsistence allowance____._......--|___- Pi ectn deta asthe deeb oak 

acide ee ee nN ccleceencsl «BO Inaoncexa 
Left Nashville, Tenn. 1:15 
AM for duty at Memphis, Tenn. 


eee Arrived Memphis, 
‘enn, 2:35 AM. 
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Amount Notations 


Date 1942 | Character of expenditure (to be itemized by the NOE iis ntpiniegienchesd O 
Nov. day and fully explained) Vou, must not 

. Subsist- Other use this 

ence column) 


Taxi fare airport to hotel 
Taxi fare hotel to airport 
Left Memphis, Tenn. 12:45 

PM for harlotte, N. C. 
(N931118). Arrived "Nashville, 
Tenn, 2:05 PM (en route). Left 
Nashville, Tenn. 2:10 PM for 
Charlotte N. C. (N931118). 
Arrived Atlanta, Ga. 4:45 PM 
(en route). Left Atlanta, Ga. 
6:25 PM for Charlotte, N. C. 
ot Arrived Charlotte, 
N.C, 8:10 PM 

Subsistence: aickabis 

Note 1.—Train arrived in Atlanta, 
Ga. 3 hours late thus causing traveler 
to miss train connection at 2:00 PM. 
No transportation was available, 
either by rail or air, until 1:30 AM of 
the following day. 

Note 2.—This en route stop was 
caused by the cancellation of my 
reservation on the 3:00 AM flight to 
Nashville, Tennessee due to priority 
regulations. The next available 
flight out of Atlanta, Ga. on Novem- 
ber 26th left at 4:15 PM. 

Appropriation: 1730802.17. 

Pay, Subsistence & Transporta- 
tion, Navy, 1943. 











Totals (to be carried forward 
to continuation sheet, if 
necessary). 


Total amount of voucher (not 
to be used when totals are 
carried forward to continu- 
ation sheet). 


Section 12 of the Pay Readjustment Act of 1942, 56 Stat. 364, 363, 
in part, is as follows: 


Sec. 12. Officers of any of the services mentioned in the title of this Act, 
including Reserve components thereof and the National Guard, while on active 
duty in the Federal service, when traveling under competent orders without 
troops shall receive a mileage allowance at the rate of 8 cents per mile * * * 
but in cases when orders are given for travel to be performed repeatedly between 
two or more places in the same vicinity, as determined by the head of the 
executive department concerned, he may, in his discretion, direct that actual and 
necessary expenses only be allowed. * * 

Unless otherwise expressly provided by ee no officer of the services men- 
tioned in the title of this Act shall be allowed or paid any sum in excess of 
expenses actually incurred for subsistence while traveling on duty away from 
his designated post of duty, nor any sum for such expenses actually incurred 
in excess of $7 per day. The heads of the executive departments concerned are 
authorized to prescribe per diem rates of allowance, not exceeding $6, in lieu 
of subsistence to officers traveling on official business and away from their 
designated posts of duty: Provided, That for travel by air under competent 





816 DECISIONS OF TH COMPTROLLER GENERAL 


orders on duty without troops, under regulations to be prescribed respectively by 
the heads of the departments concerned, members (including officers, warrant 
officers, contract surgeons, enlisted men, aviation cadets, and members of the 
Nurse Corps) of the services mentioned in the title of this Act, and of the 
legally constituted Reserves of said services while on active duty * * * ghall, 
in lieu of mileage or other travel allowances, be allowed and paid their actual 
and necessary traveling expenses not to exceed $8 per day, or, in lieu thereof, 
per diem allowances at rates not to exceed $6 per day. 

Travel by personnel of the services mentioned in the title of this Act, including 
the Reserve components thereof * * * on commercial aircraft, domestic or 
foreign, including travel between airports and centers of population or posts of 
duty when incidental to travel on commercial aircraft, shall be allowed at public 
expense when authorized or approved by competent authority, and transportation 
requests for such travel may be issued upon such authorizations. Such expense 
shall be allowed without regard to comparative costs of transportation by air- 
craft with other modes of transportation. 


The provisions of section 204 (c) of the act of June 23, 1938, 52 
Stat. 983, which covered travel by commercial aircraft of all per- 
sonnel of the United States Government, are in substance included 
in the third paragraph of section 12, supra, and basically the authority 
contained in the said section 12 is the same as that provided in the 
former law. It was held under the act of June 23, 1938, that any clear 
authorization in competent orders for use of commercial aircraft 
would be treated as sufficient to authorize payment of the cost thereof, 
and make applicable to such travel the travel expenses prescribed 
exclusively for air travel. See 18 Comp. Gen. 256 and 450. The same 
rule is for application under the third paragraph of section 12 of the 
act of June 16, 1942, supra. The orders to Ensign O’Connell author- 
ized the optional utilization of commercial or Government aircraft as 
the mode of transportation, and you are advised that reimbursement 
of authorized items of travel may be made to him for travel by com- 
mercial aircraft, without regard to comparative cost of rail travel. 
Your first question is answered accordingly. 

The travel performed by Ensign O’Connell involved two modes of 
travel ; namely, by rail and by commercial aircraft. The orders issued 
to him authorized repeated travel between Charlotte, North Caro- 
lina, and places within the Atlanta District, entitling him to reim- 
bursement of actual and necessary expenses, under the provisions of 
section 12 of the above cited act of June 16, 1942. Reimbursement of 
expenses actually incurred not exceeding $7 per day, or a per diem 
allowance, not exceeding $6, “in lieu of subsistence,” is authorized for 
travel by rail, while actual and necessary travel expenses not to exceed 
$8 per day, or per diem allowance at rates not to exceed $6 per day, are 
authorized “in lieu of mileage or other travel allowances,” for travel 
by air. While the maximum rates of the per diem are the same for both 
modes of travel, the limitation for reimbursement of actual expenses is 
greater for air travel. In this connection it may be observed that the 
provision for reimbursement for travel by air includes, in substance, 
the provisions of the act of July 11, 1919, 41 Stat. 109, and the act of 
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March 2, 1931, 46 Stat. 1461. In construing the latter act which re- 
pealed the former act, it has been held that the per diem “in lieu of 
mileage or other travel allowances,” includes, in addition to subsistence 
(meals and. lodging), expenses for handling baggage, laundry, and 
transportation to and from landing fields, and in fact all travel ex- 
penses except the cost incident to the operation of the airplane. See 
15 Comp. Gen. 531, 533. 

Ordinarily taxi fares at en-route stops from stations, airport, or 
wharf to hotel or place designated for performance of temporary duty, 
where necessarily incurred, are classed as “Transportation expense” 
and are for reimbursement in addition to the authorized allowance for 
“Subsistence expense.” Accordingly, you are advised as to your second 
question that the items for taxi fare, properly incurred in connection 
with travel by rail, may be reimbursed in addition to the per diem al- 
lowance authorized in lieu of subsistence, but such items incurred in- 
cident to travel by commercial ariplane are included in the per diem 
allowance authorized for travel by air, and reimbursement therefor is 
not authorized. 

The voucher transmitted by you is returned herewith. 


(B-31930) 


CONTRACT FILING REQUIREMENTS—ACCEPTABILITY OF PURCHASE 
ORDERS WITHOUT WRITTEN QUOTATIONS OR WRITTEN CONFIRMA- 
TIONS 


Where, due to present market conditions and the resulting reluctance or inability 
of vendors to commit themselves to any considerable extent, it is impracticable 
to obtain written quotations or written confirmations of purchase orders for 
commodities, such as subsistence supplies, this office will accept purchase 
orders based upon oral quotations as a sufficient compliance with the con- 
tract-filing requirements of section 3743, Revised Statutes, provided the pur- 
chase orders be accompanied by Standard Form No. 10386 (Statement and 
Certificate of Award), or a similar certificate, setting forth the conditions 
under which the purchase was made, but it is expected that advertising will 
be resorted to except when not required under section 3709, Revised Statutes, 
and that written quotations will be obtained, where practicable. 


Comptroller General Warren to the Administrator of Veterans’ Affairs, February 
18, 1943: 


There has been considered your letter of January 21, 1943, as follows: 


Reports are being received from Veterans Administration hospitals to the 
effect that due to food shortages they are unable to secure competitive bids on 
major items of subsistence such as beef, milk, butter, eggs and poultry, and that 
in the absence of competition it has been necessary to secure these commodities 
in the open market on a “hand to mouth” basis. Most of the purchases made 
exceed $50.00 and do not, therefore, come within the purview of the Act of October 
10, 1940 (Public No. 842—76th Congress) which provides that “Section 3709 of 
the Revised Statutes shall not be construed to apply to any purchases or services 
authorized by any Appropriation Acts for the Veterans Administration when the 
aggregate amount involved does not exceed the sum of $50.00”. In many in- 
stances the vendors from whom these open market purchases are made refuse 
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to give written quotations or to subscribe to any form of written agreement, but 
will accept purchase orders based on verbal quotations. The question arises as 
to whether transactions consummated in this manner, that is, the issuance of a 
purchase order based on verbal quotations, will be sufficient compliance with 
Section 3743, Revised Statutes, which requires that all contracts to be made, by 
virtue of any law and requiring the advance of money, or in any manner con- 
nected with the settlement of public accounts shall be deposited with the 
accounting officers of the Government. 

You will, I am sure, appreciate the fact that adequate food must be available 
at all times in the operation of hospitals provided for veterans; that it must be 
procured, whether or not vendors will subscribe to a written agreement in advance 
of the issuance of a purchase order, and it occurs to me that the issuance of a 
purchase order, in which there is incorporated the terms of verbal quotations, 
would provide proper basis for the audit of expenditures, which was the purpose 
for the enactment of Section 3743, Revised Statutes. 

Your early advice in the premises will be appreciated. 

This office appreciates the difficulty now being encountered by Gov- 
ernment purchasing officers in obtaining certain commodities, including 
subsistence items, due to existing market conditions and the reluctance 
or inability of vendors to commit themselves to any considerable 
extent. By reason thereof section 3743, Revised Statutes, must of 
necessity be given a construction consistent with the practical situation 
resulting from the market conditions caused by the national emergency. 
As you suggest, a purchase order incorporating the terms of a verbal 
quotation will provide a basis for the audit by this office of the ex- 
penditures, and the vendor’s acquiescence in the provisions of the 
purchase order by delivery thereunder and the presentation of a 
certified invoice or voucher would seem to make definite, and binding 
upon the parties, the terms of the agreement. Therefore, if it be im- 
practicable to obtain written quotations or written confirmations of 
purchase orders issued under the circumstances described in your 
letter, this office will accept purchase orders based upon oral quotations 
as a sufficient compliance with section 3743, Revised Statutes, so long 
as present emergency conditions continue to exist. In such cases, how- 
ever, the purchase orders should be accompanied by Standard Furm 
No. 1036, or a similar certificate, setting forth the conditions under 
which the purchase was made. It is understood, of course, that 
advertising will be resorted to except where the circumstances are such 
that it is not required under section 3709, Revised Statutes, and that 
written quotations will be obtained, where practicable. 


(B-82127) 


RETIRED FOREIGN SERVICE OFFICERS RETURNED TO ACTIVE SERV- 
ICE—RETIREMENT DEDUCTIONS AND CREDIT FOR TIME SO SERVED 
IN COMPUTING RETIREMENT ANNUITIES 


A Foreign Service officer retired with maximum annuity—after more than 30 years 
of service—is required, on return to active service, to contribute five percent 
of his basic salary to the Foreign Service retirement fund so long as he con- 
tinues in the active service of the State Department, and such contributions 
may not be refunded to him upon resumption of his retired status. 
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A Foreign Service officer, retired for reasons other than age after serving less 
than 30 years, who is recalled to active service, may, under the Foreign Serv- 
ice Retirement Act of February 23, 1931, as amended, count said period of 
active service in computing the amount of annuity to which he is entitled upon 
resuming a retired status, subject, however, to the rule announced in 18 Comp. 
Gen. 741, that the officer’s rights upon release from active service will be for 
determination under the statutes which may then be in force and by the 
official who may then have jurisdiction under the law to make such 
determination. 


Comptroller General Warren to the Secretary of State, February 18, 1943: 
I have your letter of January 29, 1943, reference FA, as follows: 


The Honorable William Phillips, retired American Ambassador, was recalled 
to active service by his appointment as the Personal Representative of the Presi- 
dent near the Government of India with rank of Ambassador. Mr. Phillips’ recall 
to active duty was effected under the provisions of Section 27 of the Act of Febru- 
ary 23, 1931 [46 Stat. 1213], as amended [22 U. S. C. § 22] as follows: 

“In the event of public emergency any retired Foreign Service officer may be 
recalled temporarily to active service by the President, and while so serving he 
shall be entitled in lieu of his retirement allowance to the full pay of the class 
in which he is temporarily serving.” 

Mr. Phillips was serving as American Ambassador to Italy at the time in 1940 
when he applied for reinstatement to eligibility to retirement benefits in the 
Foreign Service Retirement and Disability system in pursuance of the provisions 
of Section 26 (n) of the Act of February 23, 1931 as amended by the Act of July 19, 
1989 [53 Stat. 1067]. Mr. Phillips’ eligibility for inclusion under the Foreign 
Service Retirement Act was established (1) on the basis of thirty years of service 
in various capacities recognized by the Act as annuitable service and (2) on his 
payment into the retirement fund of the special contribution for past service 
dating from July 1, 1924 through September 30, 1940. The mandatory retirement 
deduction of five per centum of basic salary of $10,000 commenced October 1, 1940 
and continued through February 28, 1942, the date of Mr. Phillips’ retirement. 
Mr. Phillips had served more than thirty-two years and he received the maximum 
annuity payable at the rate of $6,000 beginning March 1, 1942. 

The retirement allowance of Mr. Phillips was suspended in accordance with the 
provisions of Section 27 of the Foreign Service Retirement act for the period of 
his return to active service. The suspension became effective on December 138, 
1942, the date of Mr. Phillips oath of office as Personal Representative of the 
President in India. 

The return of Mr. Phillips to active duty has raised the following questions 
which are presented to you for determination: s 

(1) Since Mr. Phillips had been receiving the maximum annuity under law 
prior to his return to active service, is it now necessary to consider him a partici- 
pant in the Foreign Service Retirement system and so to deduct five per centum 
of his basic salary of $10,000 for credit to the retirement fund? 

(2) If question numbered one is affirmatively answered, is there authority to 
refund to Mr. Phillips, upon resumption of his retired status, the total mandatory 
contributions with interest at four per centum withheld from December 18, 1942 
through the date on which his active duty status ceases? 

In addition to the questions relating specifically to Mr. Phillips a third question 
is submitted for determination, for future administrative use: 

(3) If an officer who retired for reasons other than age after serving less than 
thirty years were recalled to active service would it be possible for him to receive 
credit for the period of his return to active duty and thereby increase the amount 
of his annuity upon resuming his retirement status? 

Your prompt consideration of these questions will be appreciated. 


Section 21 (c), Title 22, U. S. Code, provides in pertinent part that: 


Five per centum of the basic salary of all Foreign Service officers elegible to 
retirement shall be contributed to the Foreign Service retirement and disability 
ma, Sens 


Section 21 (d), Title 22, U. S. Code, reads as follows: 


When any Foreign Service officer has reached the age of sixty-five years and 
rendered at least fifteen years of service he shall be retired on an annuity com- 


540712™—43——__54 
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es as prescribed in paragraph (e) of this section: Provided, That any Foreign 
rvice officer who has reached the age of fifty years and rendered at least thirty 
years of service may, in the discretion of the Secretary of State, be retired on 
an annuity computed as prescribed under paragraph (e) of this section; or if 
any Foreign Service officer has reached the age of fifty years and has rendered 
at least fifteen but less than thirty years of actual service, exclusive of extra 
service credit as provided in paragraph (k) of this section, he may, at the instance 
of the Secretary of State, be retired on an annuity based on such actual period 
of service: And provided further, That the President may in his discretion retain 
any Foreign Service officer on active duty for such period prior to his reaching 
seventy years of age as he may deem for the interests of the United States. 

Section 21 (e), Title 22, U. S. Code, provides in pertinent part, as 
follows: 

The annuity of a retired Foreign Service officer shall be equal to 2 per centum 
of his average annual basic salary for the ten years next preceding the date of 
retirement, multiplied by the number of years of service not exceeding thirty 
years and in determining the aggregate period of service upon which the annuity 
is to be based, the fractional part of a month, if any, in the total service shall 
be eliminated * * 

The Foreign Service Retirement Act, as amended, contains no 
express provision with respect to the resumption of contributions to 
the retirement fund by retired Foreign Service officers after they are 
recalled to active duty, but since the retired Foreign Service officer 
here involved is now in the active service and is now in receipt of a 
salary—as distinguished from an annuity—and since section 21 (c) 
of the Code, swpra, requires a contribution to the retirement fund of 
five per centum of the basic salary of all Foreign Service officers 
eligible to retirement (and the officer’s eligibility to retirement not 
appearing affected by his reentry into the service) it would appear 
that Mr. Phillips is required by virtue of said provisions of the statute, 
to contribute five per centum of his basic salary so long as he continues 
in the active service of the State Department. Hence question 1 is 
answered in the affirmative. 

While the Foreign Service Retirement Act provides specifically for 
refund in certain cases, it makes no provision for refund to an officer 
retired (after more than thirty years of service) of the deductions 
made from his salary for years in excess of thirty. The fact that the 
excess years of service were rendered upon recall to active duty after 
retirement would not appear to be material, and his tights would be 
the same as though the periods of his active service had been con- 
tinuous. Question 2 is answered in the negative. 

With respect to question 8, section 21 (0), Title 22, U. S. Code, 
provides: 

For the purposes of sections 1-21, 22, 23, 23a—23/ of this title, sections 152a, 
154, and 297 of Title 5, and section 334 of Title 28 the period of service shall 
be computed from the date of original oath of office as diplomatic secretary, 
consul general, consul, vice consul, deputy consul, consular assistant, consular 
agent, commercial agent, interpreter, or student interpreter, and shall include 


periods of service at different times as either a diplomatic or consular officer, 
or while on assignment to the Department of State, or on special duty or service 
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in another department or establishment of the Government, but all periods of 
separation from the service and so much of any period of leave of absence without 
pay as may exceed six months shall be excluded * * *. [Italics supplied.) 
The statute authorizes, in the computation of retirement benefits, 
the counting of “periods of service at different times as either a diplo- 
matic or consular officer.” Accordingly, under the Foreign Service 
Retirement Act as now worded, a Foreign Service officer retired for 
reasons other than age when recalled to active duty as a Foreign Service 
officer would appear to be entitled to annuitable credit for the active 
service so rendered; and, upon termination of duty under such recall, 
it would appear proper to have his retirement annuity recomputed 
to include the additional time so served. But see 18 Comp. Gen. 741, 
particularly the last paragraph thereof. Compare, for instance, 
section 2 (b) of the Civil Service Retirement Act of May 29, 1930, as 
amended by the act of January 24, 1942, 56 Stat, 15, which provides: 
No person separated from the service who is receiving an annuity under the 
provisions of section 1 of this Act shall be eligible again to appointment to any 
appointive office, position, or employment under the United States or of the 
government of the District of Columbia unless the appointing authority deter- 
mines that he is possessed of special qualifications, in which event payment of 
his annuity shall be terminated during the period of his appointment. Any 
such person whose annuity is terminated shall, upon the termination of his 


appointment, have his subsequent annuity rights determined under the provisions 
of law in effect at the time of such termination. 


(B-81204) 


CLAIM REVIEW REQUESTS BY ADMINISTRATIVE OFFICER; 
DEPOSITION FEES OF STATE OFFICIALS 


When a claim has been disallowed by this dffice, it is not for the administrative 
office concerned to request a review or reconsideration thereof, but, rather, 
if the claimant be dissatisfied with the action taken, such request should be 
made by him. 

When a claim has been disallowed by this office, the execution and submission 
by the administrative office of a new voucher, even if termed “reclaim” or 
“duplicate”, covering the same items is objectionable from the standpoint 
that it places in circulation a document which may result in a duplicate or 
erroneous payment. 

A “duplicate” or “reclaim” voucher, covering items previously disallowed by this 
office upon direct settlement of a claim, is not a proper voucher for sub- 
mission by a certifying officer for an advance decision by the Comptroller 
General under authority of the act of December 29, 1941. 

In the absence of Federal statutes fixing the fees and compensation of notaries 
public or other State officials for services rendered by them in taking 
depositions for use in Federal Government proceedings, it is an established 
rule that the amount that may be allowed for such services is the com- 
pensation prescribed by State statutes, and, therefore, a claim for such 
services in an amount exceeding that authorized under the State statute 
may not be allowed unless there be furnished a showing that the compensa- 
tion provided by the statute is considered as inadequate, or that it is the 
established practice of the State courts to disregard such statute as obsolete 
or otherwise inapplicable. 
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Acting Comptroller General Elliott to Bertrand F. Sheehy, Department of Labor, 
February 19, 1943: 


Reference is made to your letter of December 16, 1942, BM: BFS: 
GFP, as follows: 


There is transmitted herewith for your consideration duplicate vouchers sub- 
mitted by Omer H. Amyot covering services performed by him for the Wage and 
Hour Division in connection with the taking of depositions. Payment of the 
original vouchers was refused on Settlement Certificate dated September 20, 1942 
for Claim No. 1077775. 

Reconsideration of this decision is requested for the following reasons: 

1. That Section 9 of the act of June 25, 1938, 52 Stat. 1065, which makes appli- 
cable, for the purpose of any hearing or investigation under the Fair Labor Stand- 
ards Act, the provisions of sections 9 and 10 of the Federal Trade Commission 
Act of September 26, 1914, as amended (U. S. C. title 15, sections 49 and 50), 
which, in turn, is considered to invoke the provisions of title 28, U. 8. Code, section 
555, does not apply to the subject case. The depositions here involved were not 
taken at an administrative hearing before officials of the Wage and Hour Division 
but in connection with a case currently being litigated in a Federal Court. 

2. That fees for the type of service rendered by Mr. Amyot are not prescribed 
in title 28, U. S. Code, section 555; and that said section enumerates but does not 
limit the fees collectible by a clerk of court. The services of Mr. Amyot, being 
necessary in a capacity for which no fee is prescribed by statute, were secured 
at the current and local valuation of such services and charged as are other 
miscellaneous expenditures. The type of service is described in the attached 
letters from our Regional Director in Boston. There is further doubt as to the 
efficacy of title 15, U. 8. Code, section 49 and title 28, id., section 555, in that a 
clerk of court, being under a disability imposed by the preface to section 555— 
“except when on behalf of the United States”—would not be entitled to a fee for 
the taking of the depositions. 

8. That, prior to February 1, 1942, when our vouchers were subject to pre-audit 
by the General Accounting Office, reference was never made to the sections of the 
code, here under discussion. Occasidnally a voucher was returned with a request 
for citation to the applicable state statute, but, beyond that, payment was not 
questioned. Neither are we able to find reference to the provisions of the U. S. 
Code in any previous decision of your office on the subject of taking depositions. 

4. That, in these times, it is absolutely impossible to obtain, in any section of 
the country, stenographic services of the type required, for the fees prescribed 
in section 555 of title 28. The necessity for securing such outside services is 
readily apparent since our own stemographers are in a class disqualified for 
interest under Rule 28 (c) of the Rules of Civil Procedure for the District Courts 
of the United States. If we are held rigidly to the aforementioned limitation on 
fees, it will mean that the practice of taking depositions must be discontinued by 
the Division. Since these are always necessary for the proper preparation of a 
cease for litigation and for use during the trial, the Division will be severely 
handicapped in its effort to enforce the Fair Labor Standards Act. In a decision 
of your office found in volume 14, Decisions of the Comptroller General, at page 
731, there is noted a tendency toward approval of payments for stenographic 
services in excess of the fees prescribed by various state statutes provided there 
is evidence that such services could not be secured at statutory rates. May we not 
consider this as applicable to charges for services for which neither state nor 
federal statutes prescribe a fee? 

There exists also another problem not appearing in the subject vouchers but 
which does appear in several other claims which we are hesitant to certify. 
It is a question as to the legality of payment of per diem and traveling expenses 
to a notary or stenographer in connection with the taking of depositions. In these 
times we find many of our proposed witnesses in the armed forces of the United 
States. The duration of their locations in any one place and their future move- 
ments are necessarily extremely uncertain. If their depositions are to be taken 
at all, they must be taken when and where we can find them. Our attorneys have 
adopted for this purpose the practice of taking a notary and/or a stenographer 
to their temporary locations. If the ensuing claims for per diem and mileage or 
railroad fare are reimbursable, may we be informed on what basis and at what 
rate? 

A favorable ruling on these points will be of considerable assistance in efficiently 
carrying on the work of the Division. 















DECISIONS OF THE COMPTROLLER GENERAL 823 
The record discloses that two vouchers—one in the amount of $15 
and the other for $30—covering the claim of Omer H. Amyot, 
Manchester, New Hampshire, for services rendered as a notary 
public in taking depositions for the Wage and Hour Division, De- 
partment of Labor, on December 16, 17 and 18, 1941, were for- 
warded to this office for direct settlement. The claim was disallowed 
under date of September 30, 1942, for the reason that section 9 of 
the act of June 25, 1938, 52 Stat. 1065, makes applicable the pro- 
visions of sections 9 and 10 of the Federal Trade Commission Act 
of September 26, 1914, 88 Stat. 722, 723, 15 U. S. C. 49 and 50, for 
the fixing of fees which may be paid to persons taking depositions. 

In view of the action taken by this office on the original vouchers 
it is not understood why you now submit duplicate vouchers for 
the same items. When a claim is disallowed by this office it is not 
for the administrative office to request a review or reconsideration 
of the claim but for the claimant to make such request if he is 
dissatisfied with the action taken. In any event, the execution and 
submission of a new voucher even if termed “reclaim” or “dupli- 
cate” voucher would appear not only unnecessary but objectionable 
from the standpoint that it places in circulation a document which 
may result in a duplicate or erroneous payment. Also it should be 
apparent that under such circumstances a “duplicate” or “reclaim” 
voucher is not a proper voucher for submission by a certifying offi- 
cer for an advance decision under the act of December 29, 1941, 
55 Stat. 876. It may be said, however, for your information that 
even if a proper request for review were submitted by the claimant 
the disallowance of the claim as submitted would have to be sustained. 

Since it now appears from your letter that the depositions in 
question were taken in connection with cases pending in a Federal 
court, and not at administrative hearings before officials of the 
Wage and Hour Division, the provisions of law above referred to— 
and, concomitantly, 28 U. S. C. 555—may not be for application, but 
it does not follow that because of such non-applicability the claim 
of Mr. Amyot is otherwise for allowance. 

It is an established rule that in the absence of Federal statutes 
fixing the fees and compensation of notaries public or other State 
officials for services rendered by them in taking depositions for 
use in Federal Government proceedings, the amount for allowance 
is the compensation prescribed by State statutes for such services. 
11 Comp. Gen. 428. In that connection, Section 19, Chapter 338, 
New Hampshire Laws, provides: 





Officials, Justices of the peace or other officers shall be allowed: 

s * . o * a s 
For swearing each witness and caption of deposition, thirty-four cents. 
For writing a deposition, each page, seventeen cents. 
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Hence, payment of the instant claim may be made only in accord- 
ance with the terms of the foregoing State statute upon receipt 
of an itemization of the services rendered. 

The statement in your letter that Mr. Amyot should be reimbursed 
for his services at the rate of $15 a day—apparently in excess of the 
fees prescribed by the State law, supra, for such service—would seem 
to be predicated mainly upon the ground that, although Mr. Amyot 
is commissioned as a notary public, the duty performed by him was 
not the perfunctory one of taking acknowledgments only, but that his 
services in the proceedings in question were rendered as a “presiding 
officer” or “auditor”. It would seem necessary, therefore, to consider 
the general nature of the duties required to be performed by a person 
taking depositions, While it does not appear that either the laws of 
New Hampshire or Federal statutes prescribe the course of conduct 
of an officer in taking depositions, Rules 26 e¢ seq. of the Rules of 
Civil Procedure for the District Courts of the United States (28 
U. S. C. following section 723c) are illustrative of the scope of such 
duties. It is provided by said rules that the officer before whom 
the deposition is to be taken shall put the witness on cath and shall 
personally, or by some one acting under his direction and in his 
presence, record the testimony of the witness, any objections to the 
proceedings to be noted by the officer upon the deposition (Rule 30 
(c)); that any changes in form. or substance which the witness desires 
to make shall be entered upon the deposition by the officer with a 
statement of the reasons given by the witness for making them (Rule 
30 (e)); that the officer shall certify on the deposition that the 
witness was sworn by him and that the deposition is a true record 
of the testimony given by the witness, and that he shall then seal 
the deposition in an envelope and file it with the court in which the 
action is pending (Rule 30 (f)). Apparently, however, the officer 
does not control counsel in the examination of witnesses, or determine 
any question that might arise, such as the competency of the witness, 
the propriety of questions or the admissibility of evidence. He 
merely administers the oath to witnesses, records the questions and 
answers, and notes the objections and exceptions for subsequent 
determination by the court. Thus, it would seem that under the 
above rules the duties of the person taking the deposition are little 
more than ministerial. 

Since it is stated in the letter dated November 12, 1942, of the 
Regional Director, Wage and Hour Division, Boston, Massachusetts, 
enclosed with your submission, that Mr. Amyot did not supply 
stenographic service or submit any claim therefor, it would seem 
from the present record that the services rendered by him did not 
extend beyond those ministerial functions above referred to.. As it 
does not appear that the rate of $15 per day, proposed to be paid 
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for such service, is authorized under the provisions of the applicable 
State statutes, and in the absence of a showing that the compensation 
provided thereby is considered as inadequate, or that it is the estab- 
lished practice of the State courts to disregard such statute as obsolete 


- or otherwise inapplicable, it must be concluded that payment at the 
rate of $15 a day as claimed is not authorized. 
With respect to the question set forth in the penultimate paragraph 
of your submission, your attention is invited to section 3 of the act 
of December 29, 1941, 55 Stat. 876, which provides: 


The liability of certifying officers or employees shall be enforced in the same 
manner and to the same extent as now provided by law with respect to enforce- 
ment of the liability of disbursing and other accountable officers; and they 
shall have the right to apply for and obtain a decision by the Comptroller 
General on any question of law involved in a payment on any vouchers presented 
to them for certification. 


Under the foregoing statute, as an authorized certifying officer, you 
are entitled to a decision on a question specifically involved in a pay- 
ment on any voucher presented to you for certification. See 21 
Comp. Gen. 1128. As you have not submitted for consideration a 
voucher properly certified and approved, it will be seen from the 
statute and decision, supra, that I am without authority to render a 
decision on the question presented. 


(B-82380) 


TRAVELING EXPENSES; TRANSPORTATION OF HOUSEHOLD EFFECTS— 
RETURN TO CIVILIAN POSITION AFTER MILITARY DUTY 


A civilian employee who, upon his return from active military service, was 
assigned as a matter of administrative convenience to a new official station, 
rather than restored to his position at the old station, which is still in being 
although the position is occupied by another employee, may be paid the 
expenses of travel and transportation of household effects incurred in con- 
nection with his transfer from the old to the new station. 21 Comp. Gen. 
898, distinguished. 


Comptroller General Warren to the Administrator of Veterans’ Affairs, February 
20, 1943: 


I have your letter of February 6, 1943, as follows: 


There is presented for your consideration the following matter relative to 
expenses incurred in connection with the transfer between stations of an em- 
ployee of this Administration, who was restored to a civilian position in this 
Administration after being discharged from active military duty. 

The records of this Administration show that Doctor James S. Glotfelty, who 
was on duty at the Veterans Administration Facility, Los Angeles, California, 
entered military service and was advised that effective May 13, 1942 his name 
was transferred from the facility rolls to the Central Office field roll and placed 
in a furlough status, with official station remaining Los Angeles. He was 
relieved from his tour of active military duty on June 7, 1942 and returned to 
Los Angeles and was interviewed by the Manager on June 22, 1942, indicating that 
he was anxious to be assigned to duty. 

Under orders of July 1, 1942, Doctor Glotfelty was ordered to proceed from 
Los Angeles, California to Sheridan, Wyoming, at Government expense, for the 
purpose of reporting on arrival to the Manager, Veterans Administration Facility 
for assignment to duty as a permanent Medical Officer. He was authorized to 
ship household effects and other personal property from his official station, 
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Soldiers’ Home, California, to Sheridan, Wyoming, in accordance with the 
provisions of Executive Order 8588 dated November 7, 1940. 

In decision, 21 Comp. Gen. 398, dated October 30, 1941, it was held that: “An 
employee inducted into the military forces under either the Selective Training 
and Service Act of 1940 or Public Resolution No. 96 of August 27, 1940, whose 
position has been abolished during a period of furlough for such duty but who is 
offered a position of like seniority, status, and pay at a different location is 
required to bear the expense of travel to such point.” 

In the case of Doctor Glotfelty, the old position which he held at Los Angeles, 
had not been abolished while he was on active military duty, but had been filled 
temporarily by another physician. The employee who occupied his position 
while he was performing military service and at the time he made his request for 
restoration could have been transferred to Sheridan at Government expense and, 
therefore, it would be reasonable to assume that it would not cost the Govern- 
ment any more to transfer Dr. Glotfelty to Sheridan, Wyoming. Accordingly, 
he was restored to duty status at Los Angeles and transferred to Sheridan. It 
is considered that the transfer of Dr. Glotfelty was effected for the convenience 
of the Government, since some one would have had to be transferred. 

Payments have been made to Dr. Glotfelty, in the amount of $80.00, for per 
diem and mileage on Disbursing Office Voucher No. 354,067, August 18, 1942, and 
to Lyon Van and Storage Company, in the amount of $196.77, for shipment of 
his household goods on Government bill of lading VA-498,782, on Disbursing 
Office voucher No. 904,035, November 5, 1942, by G. F. Allen, Symbol 11-559. 
There is transmitted herewith for attention and return, voucher in favor of Dr. 
Glotfelty, in the amount of $22.00 covering claim for packing of his household 
goods. 

Your decision is requested as to whether the payments of expenses incurred in 
connection with the transfer of this employee were proper. 

Your early decision in the matter will be appreciated, in view of the fact that 
there is another claim of this character before the Veterans Administration for 
consideration and it is expected that a number of comparable cases will arise. 


The rule stated in the decision of October 30, 1941, 21 Comp. Gen. 
398, to which you refer, relates,to the case of an employee whose po- 


sition had been abolished and whose old official station had been dis- 
continued while he was in the active military service. It properly 
was concluded in that case that traveling expenses from the location 
of the old station to a new official station upon return from military 
service were not “benefits offered by the employer [United States 
Government] pursuant to the established rules and practices relating 
to employees on furlough or leave of absence in effect with the em- 
ployer at the time such person was inducted into such forces,” to 
which civilian employees returning from active military service are 
entitled pursuant to section 8 (c) of the Selective Training and 
Service Act of 1940, approved September 16, 1940, 54 Stat. 890, and 
Public Resolution 96, approved August 27, 1940, 54 Stat. 858, as 
amended by section 8 (d) of the Selective Training and Service Act, 
supra, 54 Stat. 891. The reason necessitating that rule was that upon 
return from military service the employee was required to be given 
a new appointment to a new position and under the general rule he 
was required to bear the cost of reporting for duty at his first official 
station under the new appointment. 

In the instant case, while the employee’s position had been filled 
during his absence on military furlough therefrom without pay and 
it was administratively determined not to replace the present in- 
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cumbent by the returned employee, nevertheless, upon his return, the 
old official station was still in being and it was within administrative 
discretion to restore the returned employee at his old station. In de- 
cision of October 2, 1940, B-12385, it was stated: 


In decision of June 28, 1938, 17 Comp. Gen. 1117, it was held as follows 
(quoting from the syllabus) : 

“A change of station in the field service of the War Department, under the 

same bureau and involving payment of compensation from different appropria- 
tions under control of the same bureau, when made in the interest of the Govern- 
ment, and not for the personal convenience of the employee, may be considered 
a transfer within the meaning of the annual statutory provision authorizing pay- 
ment of traveling expenses of employees ‘on transfer from one official station to 
another.’ 17 Comp. Gen. 874, amplified.” 
This rule is applicable in the case here presented where the employee was on 
furlough or leave of absence without pay at the time of the transfer. Compare 
decisions of January 11, 1936, A-60370, and May 29, 1936, A-71773, cited in, and 
distinguished from, the decision of August 24, 1937, 17 Comp. Gen. 183, the 
latter involving a case where an employee was reemployed after furlough without 
pay in another position at an increase in compensation. In the instant case, 
the employee may be regarded as having been transferred from one permanent 
station to another, rather than appointed to a new position requiring him to 
bear the cost of placing himself at his first duty station under the new appoint- 
ment. 


See, also, 19 Comp. Gen. 910, holding as follows (quoting from the 
syllabus) : 


The right of a civilian employee to transportation of household effects at 
Government expense upon change of permanent station is not lost solely because 
he is on leave without pay from his civilian position on active duty as a Naval 
Reserve officer with the Civilian Conservation Corps at the time his civilian 
unit is moved from one city to another. 


Accordingly, the question posed in the penultimate paragraph of 
your letter is answered in the affirmative. 

The voucher and supporting papers forwarded with your letter are 
returned herewith. 


(B-31628) 


OVERTIME AND ADDITIONAL COMPENSATION UNDER ACT OF DE-* 
CEMBER 22, 1942—FULL TIME EMPLOYEES WORKING 40 HOURS OR 
LESS PER WEEK; PART TIME EMPLOYEES 


Full time employees employed on night shifts who work 40 hours, or less, per 
week are not entitled to an increase in compensation—either on an overtime 
or 10 percent additional basis—under the act of December 22, 1942. 

The “basic compensation” of part time employees, on which is to be computed 
the 10 percent additional compensation authorized for such employees by the 
act of December 22, 1942, is to be regarded as the compensation legally fixed 
for the position on December 22, 1942, computed in the proportion that the 
number of hours part time employees work per week bears to the number of 
hours in the workweek in effect on that date for full time employees, not- 
withstanding a subsequent increase in the hours of work for full time em- 
ployees and irrespective of whether the part time employees were hired 
before or after the date of such extension of the hours for full time employees. 

In the event of a change in the number of hours per week a part time employee 
is required to work, his “basic compensation”—upon which the 10 percent 
additional compensation to which he is entitled under the act of December 
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22, 1942, is to be computed—should be recomputed on the basis of the propor- 
tion that the number of hours per week he works bears to the number of 
hours in the workweek in effect for full time employees on the date of said 
act, irrespective of any increase in the workweek of full time employees. 

Medical consultants who are employed by the Veterans’ Administration at rates 
fixed by the Administrator of Veterans’ Affairs without regard to the Classi- 
fication Act of 1923, as amended, and who are not required to perform any 
specific number of hours of service during any given period, are entitled under 
the overtime and additional compensation act of December 22, 1942, to 10 
percent additional compensation computed on the rates fixed by the 
Administrator. 


Comptroller General Warren to the Administrator of Veterans’ Affairs, February 
24, 1943: 


I have your letter of February 2, 1943, as follows: 


Reference is made to your decision of January 13, 1943, (B-31628) in which is 
set forth the basis of adjustment on which additional compensation shall be 
computed for the month of December 1942, under the proyisions of Public Law 
No. 821, 77th Congress, approved December 22, 1942. Adjustments, insofar as 
full-time employees are concerned, are in process of computation and payment 
at this time, in accordance with the cited decision. 

In order that the provisions of Public Law No. 821 may be correctly applied 
with reference to employees of the Veterans’ Administration other than those 
who are employed full time further information is desired before action is taken 
with reference to adjusted payments. 

Your decision of January 7, 1948 (B-31473) to the Chairman of the War Pro- 
duction Board has been noted, this decision having particular reference to the 
number of days per week and hours per day on which employees in the depart- 
mental service are required to render service, taking into consideration both the 
Act of December 22, 1942, and also prior statutes (Sec. 5, Act of March 3, 1893, as 
amended by Sec. 7, Act of March 15, 1898, et al). Your decision is construed to 
require under existing legislation that, for the departmental service, the officially 
prescribed workday shall not be less than seven hours and the official workweek 
may not be fixed at less than six days. 

As stated in my submission of January 9, 1943, to you, I issued instruction 
that, effective December 26, 1942, “hours of duty Veterans’ Administration will be 
eight hours per day, six days per week, total forty-eight hours.” 

Attention is invited to the groups of employees hereinafter mentioned. With 
reference to each group your decision is requested as to the basis or bases upon 
agen saga compensation, including overtime or additional compensation, shall 

paid. 

(1) There is a group of employees, appointed as junior clerks, CAF-2, $1440 
per annum, now rendering service in the Central Office of this Administration 
in Washington, whose tour of duty is from 5:00 p. m. to 12:30 a. m., including 
one-half hour off for lunch, from Monday to Saturday, inclusive, making a total 
of forty-two hours per week. This group, to and including the workweek ending 
Saturday, January 2, 1943, worked four hours on Saturdays, making a total of 
thirty-nine hours per week. Commencing with the workweek ending Saturday, 
January 9, 1943, to and including the workweek ending January 28, 1943, five 
hours of service were required, making a total of forty hours per week. The 
workweek ending Saturday, January 30, 1948, was the first forty-two-hour 
week. Full-time salaries have been paid these employees from dates of appoint- 
ment. The opening and closing hours specified as constituting the tour of duty 
of this group were fixed by reason of the exigencies of the service requiring 
a night force, consideration being given to the limited transportation facilities 
upon which employees must rely in returning to their homes in the early morn- 
ing hours. 

(2) There is also a group of employees in the Central Office, appointed as 
junior clerks, CAF-2, temporary, at a compensation of $720 per annum who 
render half-time service (four hours per day) from 5:00 to 9:00 p. m. Monday 
through Saturday of each week. This group is composed of persons who will 
accept employment for a limited number of hours only and at such time of day 
as will not interfere with their other activities. The exigencies of the service 
and the impossibility of obtaining a sufficient number of full-time employees 
make mandatory the hiring of employees on a part-time basis. 
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(3) This Administration has approximately five hundred employees assigned 
to field stations who render less than full-time service. These are medical 
consultants, part-time physicians, and part-time chaplains, choristers, organists, 
barbers, etc. Nurses and attendants, in some instances, are not appointed on a 
full-time basis. ; 

(a) Medical consultants are appointed under the authority carried in the 
annual Salaries and Expenses appropriation item for this Administration, which 
provides “that the Administrator is hereby authorized to employ medical con- 
sultants for duty on such terms as he may deem advisable and without regard 
to the Classification Act of 1923, as amended.” There is no requirement that a 
specific number of hours of service shall be rendered during any given period 
by this type of personnel. 

(b) Part-time physicians are appointed at an annual salary based upon 
Classification Act rates, the appointments specifying that a designated number 
of hours per month are required to be worked. Service under these part-time 
appointments may be rendered at any time during a month, as may be required 
by the station head, i. e., the entire time could be worked at the beginning or at 
the end of a month, or the entire time could be worked intermittently throughout 
the month. Prior to January 26, 1942, when this Administration was working 
upon the basis of a thirty-nine-hour week the salaries paid to, and hours of 
work required of, these employees were based upon a thirty-nine-hour work week. 
When, on that date, the workweek of Veterans Administration employees was 
administratively lengthened to forty-four hours the appointments were corre- 
spondingly changed so that, for the same or approximately the same per annum 
compensation, a greater number of hours of service was required. The annual 
salary to be paid and the hours of service to be rendered are computed in accord- 
ance with your decision of January 7, 1932, to this Administration, 11 Comp. 
Gen. 260, which reads: 

“In any case where a part-time physician is required under his appointment 
or contract of employment to give the Government only a definite number of 
days or hours of service, and is not otherwise subject to call by the Government, 
his part-time annual salary may not exceed an amount properly payable for 
the number of days and/or hours of actual service computed on the basis of 
the annual full-time salary fixed for a similar position in accordance with the 
principles of classification, the daily rate being 1/360 of the full-time annual salary 
rate, and the hourly rate being the daily rate divided by the number of hours the 
regular full-time employees in similar positions are required to work.” 

(c) Choristers, organists and barbers are appointed on the same basis as 
above specified for part-time physicians. 

(d) Chaplains, at a few of the larger stations, are appointed on the same 
basis as specified for part-time physicians. At most stations, however, they 
are appointed on an unclassified basis at a specified rate per week, the com- 
pensation being fixed administratively according to the extent of the duties to 
be performed;.in these cases compensation for a full calendar week has been 
considered as earned and payable when the required services have been rendered 
on a Sunday or on any other day of the week as requested. 

(e) Nurses and attendants who do not render full-time service are appointed 
to perform four hours of service daily, Monday to Saturday, inclusive. 

Your decision at the earliest practicable date will be appreciated. 


In decision of February 4, 1943, B-32053, 22 Comp. Gen. 752, to 
the Governor of The Panama Canal, after quoting sections 1, 6, and 7 
of the President’s Regulations, Executive Order No. 9289, dated Decem- 
ber 26, 1942, it was stated : 


Clearly, the President has vested in administrative officers the primary duty 
and responsibility of fixing the official hours of duty of employees and, also, the 
authority, under section 7 of the regulations, to determine in doubtful cases 
which of the two formulas for increasing compensation should be applied to 
various classes of employees. Other statutes have recognized that the fixing of 
hours of duty primarily is an administrative action based upon the particular 
exigencies of the service involved. See 5 U. S. C. 29 and 29 (a). 

Accordingly, in the absence of definite evidence that administrative action be 
clearly erroneous, this office would not be disposed to question administrative 
action taken by you in respect of fixing official hours of duty of employees. How- 
ever, it must be concluded that, as the overtime formula is exclusively applicable to 
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full time employees who are paid compensation on a time basis involving work 
in excess of 40 hours a week, there is no authority to increase by 10 percent the 
compensation of full time employees whose regular workweek has been adminis- 
tratively fized at 40 hours, or less, per week. Otherwise, however, this office will 
not object to applying the overtime formula to full time employees who are paid 
compensation on a time basis and who work regular hours based on an average 
number of hours per week exceeding 40, and there may be included in the regular 
workweek of such full time employees compensatory time off from duty due to a 
requirement that employees work long periods at a time and because of the 
necessity to rotate employees over a 24-hour period every day of the year. See 
21 Comp. Gen. 853, 855, and the decisions therein cited. In other words, any 
reasonable administrative determination under the regulations of the President 
that employees work 48 hours per week, or any other length of overtime * * * 
will not be questioned by this office. [Italics supplied.] 

Accordingly, based on the italicized portion of the above-quoted 
decision, it must be concluded, on the facts presented in your question 
(1)—which question is understood to relate exclusively to full-time 
employees—that the group of employees referred to would not be 
entitled to an increase in compensation under the joint resolution of 
December 22, 1942, 56 Stat. 1068, for the weeks during which they 
worked 39 or 40 hours, but would be entitled to an increase in compen- 
sation on the basis of the “overtime” formula for two hours per week 
for the weeks during which they worked a total of 42 hours. See 
answers to the first and sixth questions in the decision of February 4, 
1943, supra. 

The joint resolution of December 22, 1942, provides that employees 
whose hours of duty are less than full time—that is, part-time em- 
ployees—shall be paid additional compensation “amounting to 10 per 
centum of so much of their earned basic compensation as is not in excess 
of a rate of $2,900 per annum, and each such employee shall be paid 
only such additional compensation or portion thereof as will not cause 
his aggregate compensation to exceed a rate of $5,000 per annum.” 
Thus, it is clear that part-time employees are entitled to an additional 
amount of 10 percent of their earned basic compensation. Your doubt 
in the matter appears to be as to the basis for computing or determining 
the “basic compensation” of such mart-time employees. 

At the time of approval of the joint resolution of December 22, 1942, 
the method of computing the basic compensation of part-time employ- 
ees was properly and legally established by the Classification Act, 
the decisions of this office (see 5 Comp. Gen. 302 and 11 ¢d. 211), and 
Civil Service Circular No. 389, dated December 12, 1942. Application 
of that method fixed the amount to be paid part-time employees as a 
proportionate amount of the annual compensation for full-time posi- 
tions in the same classification grade. Thus, on the basis of the forty- 
four hour week in effect in the Veterans’ Administration when the 
joint resolution of December 22, 1942, was approved, the “basic com- 
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pensation” for 22 hours of work in a position for which the Classifica- 
tion Act fixed an annual rate of $1,440 was $720—22/44 of $1,440. 
For the purposes of the statute here under consideration, that “basic 
compensation” was as legally fixed as though specifically contained in 
the Classification Act. The “basic compensation” for any given num- 
ber of hours of work in a position in any classification grade was as 
readily ascertainable and as legally fixed. 

In decision of February 2, 1943, B-31872, 22 Comp. Gen. 738, to Mr. 
O. H. Nielson, Authorized Certifying Officer, War Production Board, 
the application of the joint resolution of December 22, 1942, to part-time 
employees in the service on the date of its approval was considered 
and it was stated: 


The authority contained in Joint Resolution No. 170, approved December 22, 
1942, Public Law 821, to pay additional compensation to regular part-time em- 
ployees amounting to ten per centum of so much of their earned basic compensation 
as is not in excess of a rate of $2,900, subject to a maximum compensation of 
$5,000 per annum, clearly was intended to result in such employees receiving 
an increase of ten per centum in their compensation. While the Congress used 
the expression “earned basic compensation” which is not entirely clear, in the 
light of the decisions of this office and the circular of the Civil Service Commission, 
referred to in your letter, it does seem clear that the Congress did not intend 
to reduce the salaries or grant an increase in excess of ten per centum to 
employees such as those discussed in your letter. That the said decisions and 
the provisions of the circular referred to are sound must be conceded. However, 
they were issued prior to the act of December 22, 1942, and now must be considered 
and applied in the light of its provisions. * * 

From what is stated in your letter it appears ae the basic compensation of 
regular part-time positions in the War Production Board regularly and legally 
was fixed on the basis of a 44-hour week prior to approval of the joint resolution 
of December 22, 1942. The said joint resolution does not require the rendition 
of overtime service by regular part-time employees to entitle such employees to 
the payment of “ten per centum of * * * their earned basic compensation.” 
See decision of January 2, 1943, B-31316. To that extent, at least, the overtime 
provisions of the statute do not apply to them. 

Under the circumstances, and in order to accomplish the purposes of the 
statute and give full effect to the intent of the Congress, it must be regarded 
that the earned basic compensation of regular part-time employees and the ten 
per centum additional compensation authorized to be paid was legally fixed and 
is to be computed in line with the prior decisions of this office and the circular of 
the Civil Service Commission, supra, on the work week in effect on the date of 
approval of Joint Resolution No. 170—December 22, 1942. 


As stated in that decision, the obvious intent of the Congress was 
to authorize 10 percent additional compensation to part-time em- 
ployees; and that intent can be carried out fully only by applying such 
percentage to the basic compensation rates in effect when the joint 
resolution was approved. The said joint resolution did not change 
the basic compensation of part-time employees; it does not require an 
increase in the hours of work of part-time employees; payment of the 
10 percent increase it authorizes is not made contingent upon such 
employees being required to work longer hours in the event of an 
administrative increase in the workweek of full-time employees; and 
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there is nothing contained therein, expressly or by necessary implica- 
tion, which requires or authorizes a change in the basic compensation 
of such employees in the event of a longer workweek for full-time 
employees. 

Any “basic compensation,” computed at minimum Classification Act 
rates, relates to the position, not to the employee, and the amount 
thereof is definite and constant irrespective of whether an employee 
does or does not occupy the position. Therefore, it must be regarded 
that the basic compensation of part-time employees was legally fixed 
and is to be computed on the full workweek in effect on the date of 
approval of Joint Resolution No. 170—December 22, 1942—irrespective 
of whether such employees were hired prior or subsequent to the date 
on which the hours of work of full-time employees were increased. 
Any change in the hours of work of part-time employees would 
require an adjustment of their compensation on the same basis. 

Accordingly, since the regular workweek of full-time employees 
in the Veterans’ Administration was 44 hours on December 22, 1942, 
the basic compensation of the employees mentioned in questions 2, 3 
(b), (c), (d), and (e), of your letter is to be computed in the proportion 
that the number of hours they work per week bears to 44 hours. The 
10 percent additional compensation is to be paid on so much thereof as 
is earned. With respect to your question 3 (a), the employees therein 
mentioned are entitled to a.flat 10 percent additional to the amount 
they earn at the rates fixed by you for their employment. 


(B-31936) 
POSTAL INSURANCE—GOVERNMENT SHIPMENT OF VALUABLES 


The procurement, on a Government shipment of “valuables,” of postal insurance 
involving not only indemnity against loss or damage but a special service 
which minimizes the risk of loss may be considered as not contravening the 
Government Losses in Shipment Act of July 8, 1937, which prohibits the pro- 
curement of insurance in the shipment of “valuables,” and this office will 
interpose no objection to the payment of postal indemnity for valuable articles 
So insured which are rifled in the mails. 


Comptroller General Warren to the Postmaster General, February 24, 1943: 
I have your letter of January 21, 1943, as follows: 


Claims for indemnity have been filed with this Department on account of the 
alleged rifling of six articles mailed by the United States Mint at Denver, Colorado, 
addressed to the Federal Reserve Bank, at Helena, Montana. These articles 
were accepted as insured mail but were given treatment as registered mail in 
accordance with the Postmaster General’s Order No. 3433, dated April 14, 1938. 
No commercial insurance was carried on these parcels, However, question has 
been raised as to the propriety of paying indemnity—the total loss amounting to 
$76.20—by reason of the apparent violation of the provisions of the Government 
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Losses in Shipment Act (5 U.S.C. 134, et seq.) which prescribes that no executive 
department or agency shall incur any obligation or expend any money for insur- 
ance on and after the effective date of regulations authorized by the act 
(5 U.S. CG. 134c). : 

Decisions of your office reported in 17 C. G. 139, and 741, have been cited in 
support of the view that the prohibition of the Government Losses in Shipment 
Act would not bar the payment of limited indemnity on a Government shipment 
of valuable property where the insurance or registry features of the postal service 
have been resorted to with a view of minimizing the risk of loss in the shipment 
of such articles. In short, the opinion has been expressed—based upon your 
decisions—that postal indemnity may be contracted for and paid in cases of this 
kind, whereas private insurance with commercial companies may not be con- 
tracted for by reason of the limitations of the act cited above. 

Your decision in the matter will be appreciated. 


Section 4 of the Government Losses in Shipment Act, as amended, 
50 Stat. 479—hereinafter referred to as the act—provides: 


Sec. 4. On and after the effective date of the regulations prescribed under 
section 1, no executive department, independent establishment, agency, wholly 
owned corporation, officer, or employee shall expend any money. or incur any 
obligation, for insurance, or for the payment of premiums on insurance, against 
loss, destruction, or damage in the shipment of valuables except as specifically 
authorized by the Secretary of the Treasury. The Secretary of the Treasury 
may give such authorization if he shall find that the risk of loss, destruction, or 
damage in such shipment cannot be adequately guarded against by the facilities 
of the United States or that the circumstances are such that adequate replacement 
cannot be provided under this Act. 

It is clear that the primary purpose of the act was to abrogate the 
existing practice of the Government of carrying commercial insurance 
with private insurance companies to obtain protection against loss in 
the shipment of “valuables,” and to effect the saving of amounts which 
otherwise would be expended in the payment of premiums to said com- 
panies. See Senate Report No. 738, 75th Congress. Hence, it would 
seem to be at least doubtful that the term “insurance” appearing in the 
act, swpra, was intended to include postal insurance. However, a de- 
termination of the question here involved does not entirely rest on that 
point. 

It has been held (17 Comp. Gen. 741; id. 139, cited in your submis- 
sion) that the amount paid a carrier to handle a Government shipment 
consisting of articles of peculiar or unusual value, as distinguished 
from articles of ordinary merchandise, with a care commensurate with 
its real value, should not be considered as payment of premiums or in- 
surance within the meaning of the act, but as fair and just compensa- 
tion to the carrier for the character of the service required and rendered 
in handling and transporting safely such valuable article or articles. 

There would appear to be for application here the statement in 
3 Comp. Gen. 391, at page 392, as follows: 

Insurance on Government property has had frequent consideration and a 


settled policy formulated that the Government would not insure its property. 
Parcel-post insurance, however, is not of that general class, but may be considered 
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more as an addjtional service performed by one branch of the Government, the 
Post Office Department, for the other branches of the Government. It is also dis- 
tinguished from insurance on other property of the Government on the basis of 
the greatly increased handling through the parcel post, involving the human ele- 
ment and the wide area over which the property must be transported, all of which 
increases the hazard and justifies a different reasoning in determining the neces- 
sity for insurance. 


This additional service calls for a registration, a more careful handling in- 
suring safe delivery in a greater percentage of shipments, and indemnity against 
loss or theft. * * * 

Accordingly, on the basis that postal insurance involves not only 
indemnity against loss or damage but a special service which mini- 
mizes the risk of loss, it may be considered that the procurement of such 
insurance in this case does not contravene the provisions of the Govern- 
ment Losses in Shipment Act, as amended, and, so far as this office 
is concerned, no objection will be interposed to payment of the in- 
demnity claims such as referred to in your letter. 


(B-32434) 


RETIREMENT—LEGISLATIVE EMPLOYEES 





Legislative employees who-already had given proper notice under authority 
of the act of July 13, 1937, of their desire to come within the purview 
of the Civil Service Retirement Act are not within the classes of legisla- 
tive employees required by the act of January 24, 1942, as amended, to 
give notice as a condition to becoming eligible for the benefits of said 
Retirement Act, and, therefore, such a legislative employee who had 
elected to come within the purview of the Retirement Act retains his retire- 
ment status without being required to make another election under the 
said act of January 24, 1942, as amended. 

The provisions of the act of July 13, 1937, as amended, prohibiting retirement 
deductions from the salaries of Senate employees until they shall have 
served 7 years as such employees, are not affected by any of the provisions 
of the act of January 24, 1942, as amended by section 16 of the act of 
March 7, 1942, relating to the retirement of legislative employees. (Modi- 

. fied by 22 Comp. Gen. 980.) 


Comptroller General Warren to the President, United States Civil Service 
Commission, February 25, 1943: 


T have your letter of February 12, 1943, as follows: 


Yn his decision of March 2, 1939 (18 Comp. Gen. 683), Acting Comptroller 
General Elliott stated : 

“The general rule stated under the Retirement Act to which you refer ‘ that 
retirement benefits are preserved to all employees under the Federal Government 
serving in positions not within the purview of the Retirement Act if such service 
is continuous with prior service in positions within the purview of the Civil 
Retirement Act’ may be applied to preserve the retirement status of an employee 
transferred without break in service from a position in another branch of the 
service to a Senate position. 

* * * * + * * 


“Tam constrained to hold that an employee transferred without break in service 
from a position in another branch of the service within the purview of the retire- 


ment act to a Senate position before the expiration of the first 7 years of service 
retains his retirement status.” 
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The Commission is now confronted with the situation where an employee of the 
House of Representatives who had duly elected to come within the operation of 
the retirement act was transferred to a Senate position in 1939 without break 
in continuity of employment. He still holds such position and has had 8 years 
of continuous legislative service. However, it is understood that the Financial 
Clerk, United States Senate, holds the amendments to the retirement law approved 
January 24, 1942, and March 7, 1942, to have the effect of requiring a new election 
(during the calendar year 1942) by such employee before a retirement status 
attaches. 

The Commission does not interpret these latter amendments as requiring any 
new election in the case of a legislative employee already subject to the Act. 
These amendments are interpreted by this office as continuing such retirement 
status and also as removing the 7 year limitation for Senate employees, during 
which time retirement deductions were not theretofore withheld. In the instant 
case, therefore, this office believes that the removal of this 7 year restriction by 
operation of the amendment of January 24, 1942, should have placed the employee 
now under consideration subject to retirement deductions since that date. 

Your review of this matter and decision thereon is respectfully requested. 


The act of July 13, 1937, 50 Stat. 512, provides, in part, as follows: 


That the Act of May 29, 1980 (46 Stat. 468), for the retirement of employees 
in the classified civil service and in certain positions in the legislative branch of - 
the Government, is hereby amended to include all other employees in the legisla- 
tive branch and all officers and employees of any of the courts of the United 
States who are not entitled to the benefits of any other retirement Act whose 
tenure of employment is not intermittent nor of uncertain duration. 

Sec. 2. The provisions of such Act of May 29, 1930, shall not be applicable to 
any employee in the legislative branch who is brought within its scope by section 1 
of this Act until such employee gives notice in writing to the Secretary of the 
Senate or the Clerk of the House of Representatives, as the case may be, and 
shall not be applicable to any officer or employee of any court of the United 
States who is brought within its scope by section 1 of this Act until such officer 
or employee gives notice in writing to the disbursing officer by whom the salary 
of such officer or employees is paid that he or she desires to come under the pro- 
visions of such Act of May 29, 1930. Such notice must be given, in the case of 
any such employee in the service on the effective date of this Act, within six 
months from such effective date, and in the case of any such employee entering 
the service after the effective date of this Act, within six months from the date 
of such entrance: Provided, That in the case of any such employee whose salary 
’ or any part thereof is paid by the disbursing officer of the Senate such notice 
may be given at any time, and such employee shall come under the provisions 
of such Act of May 29, 1930, at the beginning of the sixth month after the giving 
of such notice. 

No such employee whose salary or any part thereof is paid by the disbursing 
officer of the Senate shall make any deposit required by section 9, or any redeposit - 
required by subsection (b) of section 12, of such Act of May 29, 1930, and there 
shall not be deducted and withheld from the basic salary, pay, or compensation 
of any such employee the sum required to be deducted and withheld by section 
10 of such Act of May 29, 1930, unless and until such employee shall have com- 
pleted 15 years of service: * * * [Reduced to 7 years by the act of June 25, 
1938, 52 Stat. 1197.] 


In the decision of March 2, 1939, 18 Comp. Gen. 683, to which you 
refer, wherein was interpreted the above-quoted statute in the light of 
other provisions of the Retirement Act and the existing rules estab- 
lished thereunder, it was held as follows (quoting the syllabus) : 


Section 2 of the act of July 13, 1937, 50 Stat. 513, as amended by the act of 
June 25, 1938, 52 Stat. 1197, specifically prohibiting without exception, retirement 
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deductions from the compensation of employees paid in whole or in part by the 
disbursing officer of the Senate until the expiration of 7 years’ service, requires 
that there be no such deductions in the case of employees who are transferred 
to a position in the Senate after having acquired a retirement act status by reason 
of House of Representatives, or executive agency, service, until after the expira- 
tion of the prescribed period, even though the transfer be without break in con- 
tinuity of service, but the retirement benefit status already so obtained may be 
otherwise preserved upon such transfer without break in service. 

An employee transferred without break in service to a position in the Senate 
after having acquired a Retirement Act status by reason of House of Repre- 
sentatives, or executive agency, service, and who, because of the probibition of 
section 2 of the act of July 13, 1987, as amended by the act of June 25, 1938, 52 
Stat. 1197, is not subject to retirement deductions until the expiration of 7 years’ 
service, retains his retirement status during the period of nondeduction, but 
becomes eligible for retirement benefits after the said period only upon condition 
that he makes the proper deposits into the retirement fund as required by the act 
of July 13, 1937, as amended. 

Only one election by legislative and court employees is necessary to acquire 
retirement benefits under the act of July 13, 1937, as amended by the act of 
June 25, 1988, 52 Stat. 1197, so long as service is continuous, and a transfer 
without break in service from a House of Representatives, or court, position in 
which an employee has made an election to accept retirement benefits to a 
Senate position before expiration of the first 7 years of service, or 5 years’ 
service for disability retirement, does not require another election to accept 
retirement benefits which automatically become effective at the expiration of 
the 7 years or 5-year period of service upon meeting the conditions of the statute 
regarding current deductions and/or deposits. 


Subsection (a) of section 3 of the Retirement Act of May 29, 1930, 
as amended by the act of January 24, 1942, Public Law 411, 56 
Stat. 15, and section 16 of the act of March 7, 1942, Public Law 490, 
56 Stat. 147, provides, so far as here material, as follows: 

* * * Provided further, That this Act shall not apply to any officer or 
employee in the legislative branch of the Government within the classes of 
officers and employees which were made eligible for the benefits of this Act by 
the Act of July 13, 1937, until he gives notice in writing to the disbursing offi- 
cer by whom his salary is paid, of his desire to come within the purview of 
this Act; and any officer or employee within such classes may, within sixty 
days after January 24, 1942, withdraw from the purview of this Act by giving 
similar notice of such desire. In the case of any officer or employee in the 
service of the legislative branch of the Government on January 24, 1942, such 
notice of desire to come within the purview of this Act must be given within the 
calendar year 1942. In the case of any officer or employee of the legislative 
branch of the Government who enters the service after January 24, 1942, such 
notice of desire to come within the purview of this Act must be given within 
six months after the date of entrance to the service. [Italics supplied.] 

_ There is for noting that the statute just quoted is not an amend- 
ment to the act of July 13, 1937, supra. On the contrary, the itali- 
cized portion of the statute tends to show that the 1937 law was to 
be regarded as remaining in effect except:so far as the provisions of 
the two statutes are inconsistent. From a reading of the two statutes 
together, it becomes reasonably clear that the effect of the provisions 
in the act of January 24, 1942, as amended by the act of March 7, 
1942—so far as they are applicable to legislative employees—was (1) 
to afford legislative employees who already were in the service and 


who were made eligible for retirement by the 1937 law upon the giv- 
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ing of notice as required by that law but who had lost a retirement 
status by failing to give proper notice, a further opportunity to 
obtain a retirement status by giving notice of such intention during 
the calendar year 1942; (2) to afford an opportunity to legislative 
employees already having a retirement status to withdraw from the 
purview of the Retirement Act within 60 days after January 24, 1942; 
and (3) to afford newly appointed legislative employees an oppor- 
tunity to come within the purview of the Retirement Act by giving 
notice of such intention within 6 months after the date of entrance 
into the service. 

I do not construe the law as requiring another election by a legis- 
lative employee of the Senate or House of Representatives, who already 
had given written notice under authority of the first paragraph of 
section 2 of the 1937 law that he desired to come within the purview 
of the Retirement Act, although no deductions were being made cur- 
rently from the salary of a Senate employee as of January 24, 1942, 
due to the prohibition against such deductions for a period of 7 years. 
Under the rules stated in the decision of March 2, 1939 (the syllabus 
of which is quoted above), and in numerous other decisions, it is well 
established that an employee once within the purview of the Civil 
Service Retirement Act, remains subject thereto so long as he remains 
continuously in the service in a position coming within the purview of 
the law. The only difference as to legislative employees is that they 
were granted an election to withdraw from the purview of the Retire- 
ment Act “within sixty days after January 24, 1942.” It is not to be 
presumed that the Congress would have authorized a withdrawal of 
legislative employees who once had elected to come within the purview 
of the Retirement Act and, also, require such employees to reelect to 
remain within the purview of the Retirement Act. In other words, the 
provision for withdrawal justifies the inference that all legislative 
employees who already were within the purview of the Retirement 
Act on January 24, 1942, remained so unless and until they exercised 
the option to withdraw within 60 days thereafter. 

While I thus concur in your view regarding the retirement status 
of the affected employees, I am unable to concur in your view that 
the provision in the second paragraph of section 2 of the act of July 
18, 1937, prohibiting retirement deductions from the salaries of Senate 
employees for a period of 7 years is no longer in effect. That provision 
ig not inconsistent with any of the provisions of the act of January 
24, 1942, as amended by the act of March 7, 1942, relating to legislative 
employees, and I find nothing in the legislative history of the later 
statutes indicating or suggesting any intention to repeal or supersede 
the referred-to provision in the 1937 law. Having regard for the well- 
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established rule of statutory construction that repeals by implication 
are not favored, it is concluded that no retirement deductions may be 
made from the salaries of Senate employees until they shall have 
served 7 years as Senate employees. See the rule stated in the decision 
of March 2, 1939, the syllabus of which is quoted above. 

Accordingly, if the Senate employee referred to in your letter did 
not withdraw from the purview of the Retirement Act within 60 days 
after January 24, 1942, it is my view that he retained his retirement 
status within the purview of the Retirement Act, but that no retire- 
ment deductions may be made from his salary until the expiration of 
7 years from the time in 1939 that he was transferred to a Senate 
position. 


(B-29508) 


RENTAL AND SUBSISTENCE ALLOWANCES—MEMBERS OF THE 
WOMEN’S RESERVE IN THE NAVAL RESERVE 































Members of the Women’s Reserve in the Naval Reserve (the “WAVES”) 
established by the act of July 30, 1942, may not be paid increased rental 
and subsistence allowances on account of dependents. 


Assistant Comptroller General Elliott to Lt. Comdr. R. E. Prentice, U. S. Naval 
Reserve, February 26, 1943: 


Consideration has been given the matter submitted in your letter 
of October 5, 1942, as follows: 


Subject: Tova L. Petersen, Lt. WV(S), USNR; request for advance decision 
re dependency of mother. 
Reference: 
(a) Act of July 31, 1894, 28 Stat. 208, as amended by section 304, Act of 
June 10, 1921, 42 Stat. 24 
(b) Article 2302-1(b) Bureau of Supplies and Accounts Manual. 
(c) Bureau of Supplies and Accounts letter, L16-7(2) (OLRX), eee 
dated Sept. 9, 1941. 
Enclosure: (A) S&A' Form 201 
(B) Standard Form 1037 
(C) Questionnaire answered by officer. 
(D) Letter from Lt. Tova L. Petersen to Disbursing Officer. 

1. The subject named Officer has submitted a request to the undersigned, 
Disbursing Officer, Headquarters, 12th Naval District, that current credit be 
made in her pay account for money allowance for quarters on account of a 
dependent mother. 

2. Inasmuch as there has been no official determination that the mother of 
this Officer is in fact dependent upon her for her chief support, enclosures are 
forwarded herewith for an advance decision as to whether credit for the 


allowance in question may be made in the current pay account of subject 
individual. 


It appears that Lieutenant Tova L. Petersen is a member of the 
Women’s Reserve in the Naval Reserve (known as the “WAVES”) 
established by the act of July 30, 1942, 56 Stat. 730, Public Law 689; 
and, assuming that the evidence submitted sufficiently establishes that 
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her mother is in fact dependent on her for her chief support, the pri- 
mary question is whether the said act of July 30, 1942, authorizes or 
contemplates the payment of increased rental and subsistence allow- 
ances to such women members of the Naval Reserve with dependents. 
That act, at the beginning, provides: 


That the Naval Reserve Act of 1938, as amended, is further amended by adding 
after section 401 thereof an additional title as follows: 


“TitLE V—WoMEN’S RESERVE 


“Seo. 501. A Women’s Reserve is hereby established which shall be a branch 
of the Naval Reserve and shall be administered under the same provisions in 
all respects (except as may be necessary to adapt said provisions to the Women’s 
Reserve, or as specifically provided herein) as those contained in this Act or which 
may hereafter be enacted with respect to the Volunteer Reserve.” 

Thus it was recognized at the outset, by the express exception made 
in section 501, that provisions for male members of the Naval Reserve 
are not to be regarded as applicable to the Women’s Reserve where 
such provisions for male members are essentially of a character not 
reasonably adaptable to women members by reason of inherent differ- 
ences in their status and conditions of service. 

In decision of October 29, 1942, 22 Comp. Gen. 406, there was con- 
sidered the question whether a female nurse of the Navy was entitled 
to increased rental and subsistence allowances for dependents by virtue 
of the provision in section 13 of the Pay Readjustment Act of June 16, 
1942, 56 Stat. 366, Public Law 607, that— 

* * *. Nurses shall be entitled to the money allowances for subsistence and 


for rental of quarters as established by sections 5 and 6 of this act for officers 
receiving the pay of the first period. 


While this language does not expressly restrict the allowances to 
be paid to nurses to those of officers without dependents, and while 
sections 5 and 6, 56 Stat. 361, referred to, provide for increased allow- 
ances for officers with dependents, it was concluded that a nurse was 
not entitled to such dependency allowances. It was said in that 
decision : 


For the purposes of sections 5 and 6 “dependents” are defined in section 4 
to “include at all times and in all places a lawful wife and unmarried children 
under twenty-one years of age. It shall also include the father or mother of the 
person concerned provided he or she is in fact dependent on such person for 
his or her chief support.” 

Your submission raises the question whether a nurse in the Nurse Corps (female) 
of the Navy can in any circumstances be entitled to allowances as with dependents 
under sections 5 and 6 of the act. Officers of the armed services are men, and 
section 4 recognizes dependents as a lawful wife, child or children and the 
father or mother of the officer, provided that he or she is in fact dependent on 
the person claiming the allowances. This recognizes that men will become the 
heads of families, that they may have a wife and children, and that in some 
cases officers will, of necessity, provide for a father or mother who has no other 
means of support. Of course, a nurse (female) can not have a lawful wife. 
Only in exceptional and unusual cases will a nurse in the Nurse Corps of the 
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Navy be the mother of a child or children, and, therefore, for practical purposes, 
the question is whether she can secure additional allowances if she has a father 
or mother in fact dependent on her for his or her chief support. The provision 
was made primarily for officers who ordinarily would be the heads of families 
and who would require the increased allowances, for example, the subsistence 
allowance is increased when the officer is drawing the base pay of the fourth 
or fifth period, that is when the family usually consists of children of high school 
or college ages and is reduced when the officer is drawing the pay of the sixth 
period. * * * 

It might have been pointed out further that the inclusion in the 
definition of dependents of unmarried children under twenty-one 
years of age “at all times and in all places” clearly shows that there 
was being defined the dependents of male members of the military 
services and not the dependents of female members. While unmarried 
children under twenty-one years of age may, with good reason, con- 
clusively be presumed to be dependent on their fathers at all times and 
in all places, that obviously would not be true as to their mothers. 
Children may be, and often are, dependent on their mother for sup- 
port, but as the primary duty of support is on the father, there would 
be no thought of conclusively presuming children to be dependent on 
their mothers at all times and in all places merely by virtue of the 
relationship. This seems to show, clearly enough, that in defining 
dependents in section 4 of the act, 56 Stat. 361, for whom additional 
allowances should be paid, the Congress was legislating with respect 
to dependents of male members of the military services, and not to 
the possible dependents of female members of such services, and did 
not intend thereby to authorize the payment of dependency allowance 
to female members. 

That such interpretation by the said decision of October 29, 1942, 
of the provisions of the Pay Readjustment Act of June 16, 1942, with 
respect to the payment of dependency allowances to nurses, was not 
contrary to the intention of the Congress in such respects is shown by 
the subsequent enactment during the same session of the act of De- 
cember 22, 1942, 56 Stat. 1072, Public Law 828, increasing temporarily 
the pay and allowances of members of the Army Nurse Corps and 
the Navy Nurse Corps. Section one of that act expressly provides: 

That hereafter, during the present war and for six months thereafter, the 
members of the Army Nurse Corps shall have relative rank and receive pay and 
money allowances for subsistence and rental of quarters, and mileage and other 
travel allowances, as now or hereafter provided by law, for commissioned officers, 


without dependents, of the Regular Army in the sixth to the first pay periods, 
respectively. [Italics supplied.] 


Also, section 7 of said act, 56 Stat. 1074, provides: 


That hereafter, during the present war and for six months thereafter, the 
superintendent and all other members of the Navy Nurse Corps shall have relative 
rank and be entitled to receive the same pay, and money allowances for sub- 
sistence and renta] of quarters, and mileage and other travel allowances as are 
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authorized by this Act for corresponding grades and relative ranks in the Army 
Nurse Corps. * * * 

Thus, any possible doubt in the matter, so far as Army and Navy 
nurses are concerned, has been removed by the express provisions of 
the said act of December 22, 1942. 

Likewise, the act of October 26, 1942, 56 Stat. 988, Public Law 761, 
amending the act of May 14, 1942, Public Law 554, establishing a 
Women’s Army Auxiliary Corps—the “WAACS”—for service with 
the Army of the United States, provides for the payment of pay and 
allowances to members of such Corps at the rates provided by law for 
corresponding ranks and grades of commissioned officers and enlisted 
men of the Regular Army “without dependents.” 

In the light of the above provisions, this office would not be justi- 
fied in holding that the Congress, without expressly so providing, in- 
tended that members of the Women’s Reserve in the Navy should be 
paid dependency allowances. Toso hold would be to attribute to the 
Congress a purpose, for no apparent reason, to create a disparity and 
to discriminate against the members of the similar Army organiza- 
tion, as well as against the members of both the Army and Navy Nurse 
Corps, in that important respect. There is nothing in the said act of 
July 30, 1942, establishing the Women’s Reserve in the Naval Reserve, 
or in its legislative history, compelling any such conclusion. On the 
contrary, any right of members of the Women’s Reserve under such 
act to the dependency allowances in question depends, in any event, 
on the definition of dependents in section 4 of the Pay Readjustment 
Act of June 16, 1942, and, as discussed above, that is a definition of 
dependents of male members of the military services and was not 
made with the dependents of women in mind or as intended to include 
them. At least, in the absence of any clear indication of legislative 
intent that such allowances should be paid, and in the light of the 
cited statutes in pari materia denying such payments to nurses and 
the “WAACS”, this office would not be warranted in approving the 
payment of such dependency allowances to members of the Women’s 
Reserve. 

Accordingly, the question submitted by you is answered in the 
negative. 


(B-82590) 


LEAVES OF ABSENCE—ANNUAL—ADVANCES—“WAR SERVICE” 
APPOINTEES 


Employees who have been given “War Service” appointments for the duration of 
the war and 6 months thereafter pursuant to the Civil Service Regulations 
promulgated under Executive Order No. 9063 may be regarded as “permanent 
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employees” within the meaning of the Annual Leave Regulations, and, as 
such, may be advanced annual leave under the terms and conditions of 
section 2 and other provisions of said regulations. 


Comptroller General Warren to the Secretary of Commerce, February 26, 1943: 
I have your letter of February 18, 1943, as follows: 


The question has arisen in this Department as to whether employees who have 
been appointed in accordance with War Service Regulations promulgated by the 
Civil Service Commission may be granted annual leave in advance of its accrual. 

In a decision of your office dated May 5, 1942 (B-25551), the matter of allow- 
ing the above-mentioned class of employees advances of sick leave was considered. 
You advised that: 


“* .* * during the trial period sick leave may be advanced to employees 
serving under war service appointments only in an amount that will not exceed 
the total that would accumulate during such period; but that, after the trial 
period shall have expired, sick leave may be advanced to employees serving under 
war service appointments to the same extent and upon the same basis as is 
authorized to be advanced to permanent employees.” 

It will be appreciated if you will advise this Department whether annual leave 
likewise may be advanced to war service employees. 

The uniform Annual Leave Regulations, Executive Order 8384, 
dated March 29, 1940, contain the following pertinent provisions: 

Sec. 1. As used in these regulations: 

* * * * 7 * * 


(b) “Permanent employees” are those appointed without limitation as to length 
of service or for definite periods in excess of 6 months. 
* * * * * * * 


Src. 2. Permanent employees who have been employed continuously for one 
year or more and who do not contemplate leaving the service during the current 
calendar year shall be entitled to current annual leave with pay at any time 
during such calendar year not in excess of 26 days. In addition to current 
annual leave such employees may be granted accumulated leave not to exceed 
60 days. 

By the act of December 17, 1942, 56 Stat. 1052, Public Law 806, retro- 
actively effective to September 8, 1939, the 60-day limitation on ac- 
cumulated leave was extended to 90 days subject to certain conditions 
after 60 days has been accumulated. See decision of January 26, 1943, 
B-31772, 22 Comp. Gen, 704, to the Federal Security Administrator, 
and February 16, 1943, B-82225, 22 Comp. Gen. 810, to the Director, 
Office of Strategic Services. 

In the decision of May 5, 1942, 21 Comp. Gen. 989, to which you re- 
fer—wherein were cited and considered the Executive order and Civil 
Service Regulations applicable to war service appointments which 
“may be made for the duration of the present war and for 6 months 
thereafter” (quoting from Civil Service Departmental Circular No. 
323, issued under Executive Order 9063, dated February 16, 1942)— 
it was stated: 

The term “limited appointment,” as used in section 6 of the sick leave regu- 
lations above quoted appears to cover an appointment the tenure of which muy, 
with reasonable certainty, be measured in advance. While war service appoint- 
ments issued pursuant to Executive Order No. 9063 and the civil service regula- 


tions thereunder are “limited” in the sense that they are made “for the duration 
of the war and for 6 months thereafter,” there is no present means of defi- 
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nitely measuring the tenure of such appointments. Therefore, it may be con- 
cluded that war service appointments are not required to be classed as “limited 
appointments” within the meaning of section 6 of the sick leave regulations. 
Compare decision of April 10, 1942, B-24902, 21 Comp. Gen. 924, wherein was 
discussed the status of war service appointments in respect of the application 
of the act of August 1, 1941, Public Law 200, 55 Stat. 613, providing for within- 
grade salary advancements. 


‘ 


In line with that reasoning it may be concluded that employees who 
have been given war service appointments are properly for regarding 
as “permanent employees” for the purpose, and within the meaning, of 
the annual leave regulations; and it would thus follow that annual 
leave may be advanced to them subject to the terms and conditions of 
section 2 and other provisions of the regulations. 


(B-31941) 


ELIGIBILITY FOR EMPLOYMENT IN FEDERAL COMMUNICATIONS 
COMMISSION—PERSONS “FINANCIALLY INTERESTED” IN COMPA- 
NIES MANUFACTURING TELEPHONE EQUIPMENT 


A person who, as an ex-employee, receives a pension from a company engaged 
in the manufacture of telephone equipment is “financially interested” in 
such company so as to be barred from employment by the Federal Com- 
munications Commission by the provisions of section 4 (b) of the Communi- 
cations Act of 1934 that no person in the employ of the Commission shall 
be financially interested in certain specified activities or entities, such as 
the manufacture or sale of apparatus for wire or radio communication, or 
in companies furnishing apparatus to other companies engaged in wire or 
radio communication, etc. 


Comptroller General Warren to the Chairman, Federal Communications Com- 
mission, March 1, 1943: 


There has been considered your letter of January 22, 1943, as fol- 
lows: 


Section 4 (b) of the Communications Act of 1934 (47 U. S. C. Section 154 (b)) 
provides in part as follows: 


“No member of the Commission or person in its employ shall be financially 
interested in the manufacture or sale of radio apparatus or of apparatus for wire 
or radio communication ; in communication by wire or radio or in radio transmis- 
sion of energy; in any company furnishing services or such apparatus to any 
company engaged in communication by wire or radio or to any company manu- 
facturing or selling apparatus used for communication by wire or radio, or in 
any company owning stocks, bonds, or other securities of any such com- 
pany;...” 

Your opinion is requested as to whether in accordance with the above provision 
the Commission may employ a person who as an ex-employee receives a pension 
from a company engaged in the manufacture of telephone equipment and which 
is a subsidiary of a holding company which has as other subsidiaries telephone 
carriers subject to the jurisdiction of the Commission. 


Section 4 (b) of the Communications Act of 1934, 48 Stat. 1066 
(partially quoted in your letter), provides in pertinent part that: 


* * * No member of the Commission or person in its employ shall be finan- 
cially interested in the manufacture or sale of radio apparatus or of apparatus 
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for wire or radio communication ; in communication by wire or radio or in radio 
transmission of energy; in any company furnishing services or such apparatus 
to any company engaged in communication by wire or radio or to any company 
manufacturing or selling apparatus used for communication by wire or radio; 
or in any company owning stocks, bonds, or other securities of any such company ; 
nor be in the employ of or hold any official relation to any person subject to any 
of the provisions of this Act, nor own stocks, bonds, or other securities of any 
corporation subject to any of the provisions of this Act. * * * 

The words “person” and “corporation” are defined in section 3 of 
the said Act as follows: 

“Person” includes an individual, partnership, association, joint-stock company, 
trust, or corporation. 

“Corporation” includes any corporation, joint-stock company, or association. 

By the said Communications Act of 1934, various powers and duties 
theretofore vested in the Federal Radio Commission, the Interstate 
Commerce Commission, and the Postmaster General were bestowed 
upon the Federal Communications Commission, and the aboye-quoted 
restrictive provisions with respect to the qualifications of officers and 
employees of the Federal Communications Commission are similar to 
provisions of section 11 of the Interstate Commerce Act of February 4, 
1887, 24 Stat. 383, and section 3 of the Radio Act of February 23, 
1927, 44 Stat. 1162, which provided—as to the qualifications of mem- 
bers of the said Commissions—as follows, respectively : 


* * * No person in the employ of or holding any official relation to any com- 
mon carrier subject to the provisions of this act, or owning stocks or bonds 


thereof, or who is in any manner pecuniarily interested therein, shall enter upon 
the duties of or hold such office. * * 

* No member of the ¢ommission shall be financially interested in the 
a or sale of radio apparatus or in the transmission or operation of 
radiotelegraphy, radiotelephony, or radio broadcasting. * 


However, there have not been found any decisions or other authorities 
which appear conclusive as to the proper application of any of the 
quoted provisions to such a situation as that presented in your letter. 
Neither has there been found in the legislative history of the said sec- 
tion 4 (b) of the Communications Act, so far as examined, any discus- 
sion as to the intended effect of the said section. 

In the case of Mumma v. Town of Brewster, 24 P. (2) 489, the 
Supreme Court of Washington considered a State statute which pro- 
vided : 

No officer of such town shall be interested, directly or indirectly, in any con- 
tract with such town, or with any of the officers thereof in their official capacity, 
nor in doing any work nor furnishing any — for the use of such town, or 
its officers in their official capacity * * 
and the court held that although the mayor of the town also was dis- 
trict manager of a public service corporation which furnished electric 
power to the town, he was not “interested” in such furnishing of elec- 
tric power, within the meaning of the said statute, which contemplated 
only a financial interest. 
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However, a different view prevails in other jurisdictions. See, for 
example, Miller v. City of Martinez, 82 P. (2) 519, in which the Cali- 
fornia court expressly declined to follow the decision in the Mumma 
case. The California case involved a State statute providing: 

No officer of such city * * * shall be interested, directly or indirectly, in 
any contract with such city * * * or in doing any work or furnishing any 
supplies for the use of such city * * * 
and the court held that a member of the city council who also was 
manager of an oil company which furnished petroleum products to 
the city was “interested” in such furnishing of petroleum products, 
within the meaning of the statute. Although the court stated that 
the disqualifying interest of a public official need not be a financial 
interest—contrary to the holding of the Mumma case, supra—it ap- 
parently was of the opinion that the interest of the said councilman 
was in fact financial, as indicated by the language at page 522, as 
follows: 

* * * While it may truly be said that he would not derive direct pecuniary 
gain from the contract, he certainly would indirectly be so benefited, since upon 
the success of petitioner’s business financially primarily depends the continued 


tenure of his position and the compensation which he receives for performing 
the service required of him as the foreman of the department referred to. * * * 


The Court further stated at page 523: 


* The city purchases petroleum products from his company. Is he a 
free agent in respect to this transaction? If he voted against the purchase 


would he not believe that such a course would be prejudicial to his standing 
with the corporation? Obviously, applying the ordinary rules of human con~« 
duct and behavior, he would consider that it would be to his interest to approve 
the transaction, and this is not impugning the good faith and honesty of Severns. 
As was stated in the Hobbs, Wall & Co. Case, supra, “The purpose of the statute 
is to remove all indirect influence of an interested officer as well as to discourage 
deliberate dishonesty.” [Italics ours.] 

See, also, Stockton Plumbing & Supply Co. v. Wheeler, 229 P. 1020, 
wherein the court stated that a member of the city council who also 
was a foreman in an establishment which was awarded a contract by 
the city “would not derive direct pecuniary gain” from the contract 
but “would indirectly be so benefited.” 

The language of the entire section 4 (b) compels the conclusion 
that the Congress was intent on prohibiting the employment of any 
person who could be regarded as having any financial interest what- 
soever in any activity or entity subject to any provision of the act, in 
order that there might be no ground for suspicion that the official 
services or acts of any employee of the Commission might be actuated, 
consciously or unconsciously, by any ulterior motive or influence. It 
is to be observed, also, that the Federal Communications Commission 
is “a commission in which is vested by congressional action quasi 
judicial powers and discretion” (United States v. Mitchell, 89 F. 
(2d) 805,809). By the Communications Act, the Commission is given 
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broad powers and wide discretion with respect to the regulation of 
the companies, etc., under its jurisdiction. These facts tend to estab- 
lish a sufficient explanation of the alertness of the Congress in at- 
tempting to insure that the personnel of the Commission shall be 
wholly free from any self-interest which might conflict with official 
duties. In that connection, it is to be noted that in the said section 
4 (b) the Congress has made the same strict requirements applicable 
to all employees of the Federal Communications Commission as to 
the members of the Commission. 

Accordingly, in line with the prevailing view of the courts stated 
in the decisions, supra, and in view of other considerations above set 
forth, I am constrained to hold that any financial interest, whether 
large or small, direct or indirect, is sufficient to preclude the employ- 
ment by the Commission of any person so interested. Although 
the person whose employment is under consideration by your Com- 
mission has no direct connection with the company which formerly 
employed him, other than his receipt of a pension as a former em- 
ployee, there would appear to be sufficient basis for holding that he is 
“financially interested” in such company, within the meaning of the 
involved statute. Certainly, he has more than a mere sentimental in- 
terest in such company. 

The question presented in your letter is answered in the negative. 


(B-32254) 


CONTRACTS—PRICE ADJUSTMENT—COMPUTATION OF PROMPT 
PAYMENT DISCOUNTS 


Where a contract for supplies provides that, as consideration for furnishing the 
articles involved, the contractor should be paid the total sum specified 
therein, subject to a discount for prompt payment, but the contract price 
itself is subject to reduction with respect to such of the articles as are 
consigned for export shipment, the discount with respect to articles so con- 
signed may be computed on the reduced contract price, that is, aiter 
deduction of the export differential, rather than on the full contract price, 
even though there is no provision to that effect in the contract. 


Comptroller General Warren to the Secretary of War, March 1, 1943: 
I have your letter of February 3, 1943, as follows: 


There has been received by the Ordnance Department for transmittal to your 
office the inclosed inquiry from the Morse Twist Drill and Machine Company, 
fixed price contractors with the United States for various items of tooling. The 
letter outlines difficulties incurred by the Morse Twist Drill and Machine Com- 
pany because of the fact that the method as to how the discount quoted in these 
tool contracts shall be taken is in question. 

At present the procedure followed by the Morse Twist Drill and Machine 
Company is to present a claim to your office for the difference between the dis- 
count as deducted by the Government on the price quoted for domestic ship- 
ments, and the price arrived at by deducting the export differential. This 
amount is claimed after payment of each partial shipment effected under the 
various contracts. It is understood that approximately twenty five such claims 
are now before your office for direct settlement, and others, illustrated by the 
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inclosed case, are coming in. It is the desire of the War Department to get a 
decision from your office relative to such cases and in this way relieve the con- 
tractor, the Claims Section of your office, and the administrative and disbursing 
officers in the War Department, of the necessity of preparing so many claims. 

Attention is directed to the fact that more than one contract is involved, but 
since all of the contracts have a similar discount provision it is thought best 
to particularize the case using contract No. DA W 241-ORD-339, dated March 
80, 1942 (original copy transmitted to War Contract Section of General Account- 
ing Office) which contract is the one involved in the illustrative claim inclosed 
herewith. 

Under the terms of this contract (DA W 241-ORD-339) the claimant agreed 
to furnish certain machine tools f. o. b. origin, New Bedford, Massachusetts (or 
f. 0. b. New York, New York, in the event shipment for export is directed to said 
point), for a consideration of $165,943.98, less discount of 2%, 20 days, such 
price being predicated on the articles being packed for domestic shipment. 

The contract further provides (Article I—Payments—‘“Special Provisions” 
(a)), that if the articles were packed and boxed for shipment to the British 
Commonwealth of Nations (exclusive of Canada) the price under item 2 would 
be reduced by an amount equal to 20% of the contract price for such articles as 
are so consigned. 

In those cases where material is consigned to a foreign government there is a 
reduction in the contract price to the extent discussed in the preceding paragraph 
and this action leads directly to the question here involved, i. e., should the dis- 
count be taken on the price quoted for domestic shipment, or on the net figure 
arrived at by deducting the export differential from the domestic price? 

The War Department in computing the payment due has deducted 20% of the 
gross domestic price as representing the export differential and has deducted a 
further 2% of the gross domestic price as representing cash discount. Inas- 
much as the War Department has computed this 2% discount on the domestic 
price before deducting the export differential, the total deduction constitutes 
22% of the gross domestic price. ‘The contractor contends, however, that in 
computing the cash discount there should be deducted only 2% of the export 
price, i. e., 2% of the gross domestic price after deduction of the ewport differ- 
ential. Under this method of computation, the total deduction would be only 
21.6% of the gross domestic price. 

The contractor, in support of its contention, calls attention to the fact that 
the discount is given for prompt cash payment and argues that since the puy- 
ment involved is the export price after deduction of the export differential the 
2% should be computed on that amount. The contractor’s position is correct 
for the further reason that the custom of allowing discount is based on the theory 
that the use of the money tied up in a shipment will be worth to the vendor the 
amount of the discount offered. This view appears substantiated by the action 
of the Claims Division of your office, which division, in a recent certificate of 
settlement, No. 0697313, dated October 1, 1942, allowed under similar circum- 
stances, the claims of the Geometric Tool Company of New Haven, Connecticut 
for the discount erroneously taken. 

In view of the doubt that this casts upon the method of computation used by 
the War Department, and in.view of the fact, as above pointed out, that a num- 
ber of similar claims are now pending before your office, or will soon come up 
for termination in this office, it would be appreciated if your office would give 
consideration to this problem and render a decision as to the proper method 
of computing the discount under these and similar contracts which contain such 
an export differential clause. 


As is stated in your letter, Article 1 of contract No. DA~W-241- 
ORD-3839 provides that, as consideration for furnishing the articles 
included in Item 2 thereof, the contractor shall be paid a total sum of 
$165,943.98, subject to a discount of 2 percent for payment within 20 
days from the date of delivery of the articles or from the date of re- 
ceipt of a properly prepared invoice, whichever is the later. However, 
said Article 1 provides also, as follows: 

The total price is to be determined as follows: 


“(a) The full contract price specified under Item 2 hereof shall be paid for 
the articles set forth therein: Provided, however, That in the event that any 
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article or articles are consigned to any member of the British Commonwealth 
of Nations (exclusive of the Dominion of Canada), or any agency thereof, the 
full contract price specified under Item 2 shall be reduced by an amount equal to 
20% of the contract price for such articles as are so consigned. * * *” 


Hence, it is seen that while the contract price for the articles included 
in Item 2 is subject to a discount of 2 percent for payment within 20 
days, the contract price itself is subject to reduction by an amount equal 
to 20 percent thereof with respect to such of the articles as are con- 
signed for export shipment as specified therein. While the contract 
does not provide expressly that in making payment for articles so 
consigned, the 2 percent discount shall be taken on the adjusted price, 
it is reasonable to assume that such was the intention of the parties in 
view of the express provision for adjustment of the contract price in 
the event any of the articles were consigned for export shipment. See 
18 Comp. Gen. 784. 

Accordingly, you are advised that in making future payments for 
articles consigned for export shipment under the instant contract or 
other contracts containing similar provisions, the discount should be 
computed on the reduced contract price payable for such shipments. 

Bureau Voucher No. 43-5058 in the amount of $14.85, in favor of the 
Morse Twist Drill and Machine Company, which was forwarded with 
your letter of February 3, and which represents a claim for refund of 
discount deducted in making payment under contract No. DA-W-241- 
ORD-3239, supra, will be retained in this office for direct settlement as 
a claim as requested by the disbursing officer. 


(B-82270) 


TRANSPORTATION—UNUSED PULLMAN ACCOMMODATION RESERVA- 
TIONS—GOVERNMENT’S AND EMPLOYEES’ LIABILITY 


Payment for unused Pullman accommodations reserved on Government trans- 
portation requests may be made from appropriated funds where the condi- 
tions of tariff I. C. C. No. A-20, “Governing The Redemption Of Sleeping Or 
Parlor Car Tickets * * *,” are not so complied with as to meet in sub- 
stance their requirements for redemption of tickets. 

Where a charge for unused Pullman accommodations, which had been reserved 
on a Government transportation request for use of an employee, accrues 
against the Government due to failure to release the accommodations in ac- 
cordance with the provisions of tariff I. C. C. No. A-20, “Governing The Re- 
demption Of Sleeping Or Parlor Car Tickets * * *,” and it is found that 
failure so to release the accommodations was due to the employee’s disregard 
of section 14 of the Standardized Government Travel Regulations or other 
negligence, collection should be made from the employee in the amount of 
such charge, but collection is not required where it is administratively de- 
termined that failure to release is due to circumstances beyond the control 
of the employee. 

When unused tickets or portions thereof, representing unused Pullman accommo- 
dations reserved on Government transportation requests, are presented to a 
ticket agent for cancellation, they should not be surrendered by the traveler 
to such agent but should be handled as required by paragraphs 32 and 33 
of the Standardized Government Travel Regulations. 
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Assistant Comptroller General Elliott to the Liaison Officer, Office for Emer- 
gency Management, March 1, 1943: 


Reference is made to your letter dated February 3, 1943, as follows: 


I. C. C. No. A-20, Tariff Governing the Redemption of Sleeping and Parlor Car 
Tickets, effective May 20, 1942, provides that the cancellation of pullman space 
must be effected before train departure, and prescribes the procedure to be fol- 
lowed in canceling such accommodations. Under this tariff there arise several 
questions regarding the liability of the Government where an employee of the 
Government fails to cancel pullman accommodations secured in exchange for 
Government transportation requests. 

In order to define more clearly the liability of the Government under this 
tariff, we would appreciate your reply to the following inquiries: 

“I. Where pullman reservations secured in exchange for Government trans- 
portation requests are not used and either due to the negligence of the traveler 
or for reasons beyond his control, are not released prior to train departure, may 
the Government pay for such accommodations from appropriated funds? 

“II. If the answer to question I is in the affirmative is the Government re- 
quired to effect collection when: 


a. The failure to release such space prior to train departure is due to the 
negligence of the employee? 


b. The failure to release pullman reservations is due to circumstances beyond 
the control of the traveler?’ 


Tariff I. C. C. No. A-20 to which you refer is The Pullman Com- 
pany’s tariff issued April 15, 1942, to be effective May 20, 1942, “Gov- 
erning The Redemption Of Sleeping Or Parlor Car Tickets Sold For 
Accommodations In Cars Of This Company”; and embodies the car- 
rier’s rules to govern the redemption of “Unused Or Partly Used” 
tickets sold for such accommodations. In tariff section 3 (c) it is pro- 
vided that: “Tickets will not be redeemed except under the conditions 
shown” in this tariff. 

Common carriers’ tariffs naming conditions under which carriers 
will redeem tickets for unused transportation have been in effect for 
many years and the Interstate Commerce Commission has found that 
it was not unreasonable for carriers not to provide for “payment of re- 
demption money” for tickets not used by the purchaser where the 
situation was such that the carriers would have no protection against 
the use, by others than the purchasers, of the transportation pur- 
chased; Preston L. Hill v. Pennsylvania Railroad Company et al., 25 
I. C. C. 650; or where it would be practically impossible for the car- 
riers to prevent misuse of the transportation purchased; W. Nelson 
Edelsten v. Pennsylvania Railroad Company et al., 26 I. C. C. 359. 

It will be noted that the cited cases pertain to situations where the 
carriers possibly would suffer no direct loss such as would be involved 
when purchasers of transportation put the carriers in the position of 
reserving accommodations which could not be sold to other would-be 
purchasers or otherwise disposed of to the carriers’ advantage or for 
the accommodation of other passengers without a timely release, by the 
purchasers, of the accommodations which had been reserved for them. 
In situations of this latter character it would seem to be consistent 
with the cited cases that tariff rules such as those in tariff I. C. C. No. 
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A-20 would not be unreasonable when their requirement is that, for 
purposes of redemption, tickets for accommodations that are not going 
to be used by the holders be not only returned to the carrier but that 
they be returned prior to the departure of the train concerned, or that 
in lieu of such prior return the carrier be given notice before de- 
parture of the train that the reserved accommodations are released 
and may be otherwise disposed of. It has been said that in respect 
to furnishing transportation, a railroad ordinarily bears to the Gov- 
ernment the same relation that it does to a private party. St. Louis, 
B. & M. R. Co. v. United States, 268 U. S. 169. Conversely, it would 
seem that in respect to receiving or engaging transportation the Gov- 
ernment ordinarily would bear to a railroad the same relation as does 
a private party; and there is no apparent reason why the same rule 
should not apply where The Pullman Company is the carrier con- 
cerned. See in this latter connection the somewhat analogous situ- 
ation in 21 Comp. Dec. 184, pertaining to an unused steamship reserva- 
tion the ticket for which was returned to the carrier but not within the 
time prescribed by the carrier’s regulations relating to redemption. 

There appears, therefore, no reason why, in the absence of any 
specific provision to the contrary appearing in the particular appro- 
priation chargeable with the cost of the service, payment for unused 
Pullman accommodations should not be made from appropriated funds 
where the conditions of tariff I. C. C. No. A-20, if applicable, are not 
so complied with as to meet in substance their requirements for redemp- 
tion of tickets. In this connection, however, it seems proper to point 
out that tickets procured on Government transportation requests and 
presented to the ticket agents for cancellation should not be surren- 
dered by the traveler to such agents but should be handled as required 
by paragraphs 32 and 33 of Standardized Government Travel Regula- 
tions, as amended, March 7, 1941. Accordingly, the answer to your 
first question is in the affirmative. 

Concerning your question II (a), it will be noted that the Stand- 
ardized Government Travel Regulations, as amended, March 7, 1941, 
require (14) that when a traveler finds that he will not use sleeping— 
or parlor—car accommodations which have been reserved for him “he 
must release them immediately.” In answer to your question II (a) 
you are advised that where a charge for unused transportation of 
this character accrues against the United States because the reserved 
accommodations were not released in accordance with the provisions 
of tariff I. C. C. No. A-20, and such failure so to release the accom- 
modations is found to have been due to the employee’s disregard of 
the Travel Regulations or other negligence, collection should be made 
from the employee in the amount of said charge. 

Concerning your question II (b), you are advised that where the 
failure to release the accommodations in accordance with the pro- 
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visions of tariff I. C. C. No. A-20 is due to circumstances beyond the 
control of the traveler and not arising in connection with negligence 
on his part, and it is administratively so determined, it does not appear 
to be required that the traveler be charged with the amount accruing 
because of such failure to comply with the tariff requirements. 


(B-32442) 


OVERTIME AND ADDITIONAL COMPENSATION UNDER ACT OF DECEM- 
BER 22, 1942—“WHEN ACTUALLY EMPLOYED” EMPLOYEES 


Unclassified skilled and unskilled employees of the Department of Agriculture 
employed on a per diem “when actually employed” basis for whom there 
has not been adopted administratively a wage board procedure in fixing 
their wage rates, although their wages are adjusted administratively from 
time to time to bring them in line with those prevailing in the vicinity, are 
not excluded from the benefits of the overtime and additional compensation 
act of December 22, 1942, by the provision thereof which excludes employees 
whose wages are fixed and adjusted from time to time in accordance with 
prevailing wage rates by wage boards or similar administrative authority. 

“When actually employed” employees who are paid on a time basis and regu- 
larly work full time, or are required to be available for duty full time, are 
entitled to increased compensation under the overtime and additional com- 
pensation act of December 22, 1942, on the basis of the overtime formula 
prescribed therein, but if such employees are required to work, or to be 
available for duty, only irregularly, intermittently, or less than full time, 
they are part time employees and, as such, entitled to increased compensation 
on a 10 percent basis under the said act. 


Comptroller General Warren to J. H. Beattie, Department of Agriculture, March 
1, 1943: ; 


Reference is made to your letter of February 11, 1943, as follows: 


There is submitted herewith for your decision as to validity of payment, a sup- 
plemental payroll covering the payment of December overtime, in accordance 
with Public Law 821, 77th Congress and Executive Order 9289 dated December 
26, 1942, of certain employees employed under letter of authorization and paid 
solely on a daily basis. 

Subdivision (a) of the second proviso of Section 1 of the Act excepts from the 
extension to pay overtime compensation “those (employees) whose wages are 
fixed on a daily or hourly basis and adjusted from time to time in accordance with 
prevailing rates by wage boards or similar administrative authority serving the 
Same purpose”. Your decision B-31430 of January 4, 1943, and other decisions, 
make it clear that this exception was intended to apply generally under the 
statute. 

The Department of Agriculture, so far as I know, has no formally created wage 
board or wage fixing procedure set up for the Department. The bureaus are 
free to establish the wage rates of unallocated employees in their own way sub- 
ject to a general announced policy of a minimum wage of thirty cents an hour. 
However, in the case of the employees here involved, the bureau practice is to 
be alert for changes and fluctuations in the prevailing rates of wages for the 
types of work involved, and to have administrative officials concerned meet on 
occasions when changes seem to be demanded and determine what changes should 
be made to make the rates paid fall in line with the prevailing rate, all other 
things considered. 

The employees in question are skilled and unskilled. laborers employed at Belts- 
ville in connection with the removal of Arlington Farm and paid on a daily 
“when actually employed” basis. The daily wage of these employees, as well as 
the daily wage of all of our unclassified employees paid on a daily basis when 
actually employed, has been adjusted from time to time in order to pay the 
prevailing wage for like work in the locality in which the employees work. Had 

540712™—43——56 





852 DECISIONS OF THE COMPTROLLER GENERAL 


this not been done it would have been impossible to get, or keep, necessary skilled 
and unskilled laborers at Beltsville, or at other field stations. Below are shown 
the daily rates paid these employees at the beginning of the work in May 1941, the 
daily rate paid in January 1942 and the daily rate paid in January 1943: 


May 1 to 15th, 1941 


Unskilled laborers 
Bricklayers. 
Carpenters_ 


Unskilled laborers 
Bricklayers. 
Carpenters 
Painters 


Unskilled laborers 
Bricklayers 
Carpenters 
Painters 


It can be seen that between May 1941 and January 1943 unskilled laborers have 
had their daily wage increased 6624 percent and skilled laborers have had their 
daily wage increased 25 percent. Or, between the period January 1, 1942 and 
January 1, 1943 both skilled and unskilled laborers have had their daily wage 
increased 25 percent. To grant them overtime or a further 10 percent increase 
in lieu thereof would raise their base rates above those prevailing locally for the 
same or similar class of work. 

The Senate Committee on Civil Service in its Report No. 1847, 77th Congress, 
stated in part: 

“The joint resolution will not affect employees whose compensation is based 
upon hourly rates fixed and adjusted by wage boards or similar administrative 
wage-fixing authority, elected officials, heads of departments and agencies 
a + *,. 

In commenting gn the intent of the Congress you stated in your decision 
B-31430 of January 4, 1943 that the “* * * evident purpose and intent of the 
Congress (was) to exclude from any benefits under the statute—both overtime 
compensation and additional compensation on a 10 percent basis—all employees 
whose wages are fixed and adjusted from time to time in accordance with prevail- 
ing rates by wage boards or similar administrative authority serving the same 
purpose, regardless of the basis upon which their compensation is fixed, that is, 
whether on the basis of the hour, the day, the year, or piece work.” ; 

It appears to be evident that it was not the intent of the Congress to provide a 
statutory increase in compensation for employees whose wages have, in fact, been 
adjusted from time to time in order to pay prevailing wages. This apparent 
intent is qualified to some extent by the provision that the excepted employees are 
those employees whose wages are adjusted from time to time in accordance with 
prevailing rates “by wage boards or similar administrative authority serving the 
same purpose.” 

1. Would not an administrative officer with authority to adjust the daily wage 
of employees on a “when actually employed” basis be considered, for the purpose of 
this Act, a “similar administrative authority serving the same purpose” (as a 
wage board)? 

2. Would not the fact that the wages of these employees have been administra- 
tively increased from time to time (25% during the past year) be construed to 
fulfill the intent of Congress that they have been increased by an administrative 
eer serving the same purpose as a wage board since the net result is the 
Same 

3. If your answers are in the affirmative, would these employees be entitled 
either to overtime pay or 10 percent in lieu of overtime? 

4. If your answers are in the negative, would these employees be granted 10 
percent in lien of overtime pay and be paid straight time in the event they are 
called upon to work in excess of forty hours in any established work week? 

5. Would your answers apply generally to all intermittent or irregular em- 
ployees paid on a daily basis when actually employed? 
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There is noted particularly the first sentence of the third paragraph 
of your letter, viz., “The Department of Agriculture, so far as I know, 
has no formally creatéd wage board or wage fixing procedure set up 
for the Department.” That statement accords with the statement made 
hy the Secretary of Agriculture in his letter of February 4, 1943, to this 
office, as follows: 


In general, however, it may be said that there does not exist in the Department 
of Agriculture any formal procedure for fixing wages or any administrative officer 
or body which might be construed to be a “wage board.” While wages were ad- 
justed from time to time by the various bureaus prior to promulgation of the wage 
stabilization policy (Executive Order No. 9250), there was no consistent policy 
governing the adjustments made by the various bureaus, nor were the adjustments 
based exclusively upon comparisons with local prevailing wage rates. In many 
instances, the minimum wage of 30 cents per hour is more than the local prevailing 
rate. The condition of the budget, the efficiency and length of service of the par- 
ticular employee involved, the rates paid other employees occupying classified 
positions, and other administrative considerations generally entered into the fixing 
of each rate. None of these employees have heretofore, received overtime com- 
pensation. No formal procedure is prescribed by the Department and little is in 
fact followed by the bureaus. 


On the basis of that statement it was concluded in the decision of 
February 13, 1943, B-32283, 22 Comp. Gen. 804, to the Secretary of 
Agriculture, as follows: 


Based upon the detailed analysis set forth in your letter as to the administrative 
policies and practices controlling the fixing of the salary rates of the involved 
employees, the conclusion appears justified that the Department of Agriculture 
has not adopted administratively—and is not required by law to adopt—a wage 
board procedure in fixing the compensation of the employees under the Depart- 
ment. * * 


Hence, the question presented by the Secretary of Agriculture in that 
decision, to wit: 


* * * Specifically, may the Department of Agriculture extend the benefits 
of Public Law. 821, 77th Congress, approved December 22, 1942, to those of its 
employees who occupy positions that are exempt from the compensation schedules 
of the Classification Act of 1923, as amended, and from classification under 
Executive Order No. 6746, dated June 21, 1934? 


was answered in the affirmative. 

Notwithstanding the other statements made in your letter, that hold- 
ing (which applies with equal force here) justifies the conclusion that 
the employees whose names appear on the involved pay roll voucher 
are not excluded from the benefits of the joint resolution of December 
22, 1942, 56 Stat. 1068; that is to say, they are not within the exception 
(a) to the second proviso of section 1 thereof, quoted in the second 
paragraph of your letter. See decision of February 22, 1943, B-32310, 
to Mr. G. O, Lathem, Authorized Certifying Officer, Soil Conservation 
Service, Department of Agriculture. Accordingly, questions 1 and 2 
are answered in the negative. 

Referring to questions 3, 4, and 5, it is understood from your letter, 
from the pay roll voucher, and from informal] advices from the Depart- 
ment of Agriculture that the appointments or contracts of employment 
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of all the involved per diem employees contain the condition that they 
are to be employed and paid on the basis of “when actually employed.” 

In the decision of February 4, 1948, B-82053, 22 Comp. Gen. 752, to 
the Governor of The Panama Canal, it was stated : 


There are provided under the joint resolution of December 22, 1942, Public Law 
§21, formulas for payment of two separate and distinct classes of increased salary 
payments, to wit: (1) “overtime compensation” at the rate of time and one-half 
the regular rate for employment in excess of 40 hours in any administrative work- 
week, which is applicable to employees who are paid compensation on a time basis 
und who are full time employees, and (2) additional compensation on a 10 percent 
basis, which is applicable to employees who are paid compensation on other than a 
time basis, such as mileage, fees, postal receipts, or who are employed on a time 
basis but whose work is intermittent, irregular, or less than full time, that is, 
part time employees. Both classes of increased salary payments are limited to the 
first $2,900 per annum of an employee’s basic compensation and neither class of 
increased salary payments may be made to any employee to an extent that would 
increase his total compensation to more than $5,000 per annum. 

Whether, and if so upon what basis, either one of the two formulas for increas- 
ing compensation may apply to particular classes of employees of the Panama 
Canal would depend upon (1) the number of hours work they are required to 
perform each week, (2) the nature and tenure of their employment, and (3) the 
basis upon which they are paid compensation. Whether the overtime formula 
would be applicable to such employees is primarily for your consideration in the 
matter of establishing official hours of duty and a regular workweek for such 
employment pursuant to section 1 of the President’s Regulations, Executive Order 
No. 9289, dated December 26, 1942, providing: 

“Secrion 1. Heads of Executive departments and agencies, or such officers or 
employees as they may designate, shall establish official hours of duty and a 
regular workweek for each employee or group of employees. No employee shall 
be required to work in excess of the officially established hours of duty except upon 
the order of the head of the department or agency or of such officer or employee 
as has been delegated specific authority to require such additional work.” 


Hence, the fact that employees are employed and paid on the basis of 
“when actually employed” is not the controlling factor in determining 
which of the two formulas for increasing compensation is applicable. 
On the contrary, if they are paid on a time basis and regularly work 
full time, or are required to be available for duty full time, they are 
entitled to increased compensation on the “overtime basis.” Compare 
the decisions of this office applying the leave statutes and regulations 
and the holiday statute to “indefinite” employees which include em- 
ployees paid on the basis of “when actually employed”, viz., 16 Comp.. 
Gen. 801; 17 td. 1017; 18 id. 400, 457; 20 id. 411, 827; 21 id. 764. How- 
ever, if they are required to work, or to be available for duty only irreg- 
ularly, intermittently, or less than full time, they are part-time em- 
ployees and entitled to increased compensation on a 10 percent basis. 
Compare the decisions of this office applying the leave statutes and 
regulations and the holiday statute to part-time or intermittent em- 
ployees, viz., 15 Comp. Gen. 1058; 16 id. 442, 678; 18 id. 457, 1001. 
(Juestions 3, 4, and 5, are answered accordingly. 

The supplemental] pay roll voucher proposing increased compensa- 
tion payments for December, 1942, forwarded with your letter, bears 
the heading “This payroll covers 10% additional pay in lieu of over- 
time pay * * *” but the amounts proposed to be paid to some of 








ee el ee ee 


o- FS = TT 


= =. 


DECISIONS OF THE COMPTROLLER GENERAL 855 


the employees suggest that they may be regular full-time employees 
and if there be any of that class they would be entitled to increased 
compensation on an overtime basis—not the 10 percent basis. The 
voucher is returned herewith and it may not be certified for payment 
in the absence of a definite showing that the involved employees are of 
the class entitling them to increased compensation on a 10 percent basis. 


(B-29154) 


TELEGRAMS—MESSAGES SENT OVER TELEPRINTER FACILITIES— 
APPLICABILITY OF TIMED WIRE SERVICE RATES 


Where the Government, in sending messages over teleprinter facilities to the tele- 
graph company’s (Western Union) office for transmission over the company’s 
lines, failed to follow the procedure available for obtaining Timed Wire Serv- 
ice, in that the class of service desired was not indicated or the messages were 
directed to be sent as day (full-rate) messages, there is no authority under 
applicable tariffs or under Federal Communications Commission Order No. 70, 
governing the priority and charges for Government communications by tele- 
graph during the fiscal year involved (1941), for recomputing charges on 
such messages on a constructive time-count basis instead of a word-count 
basis in cases where the time-count basis produced the lower charge. 1 Comp. 
Gen. 402 and 20 id. 546, distinguished. 


Comptroller General Warren to J. C. Willever, First Vice-President, Western 
Union Telegraph Company, March 2, 1943: 


Reference is made to your letter of December 9, 1942, as follows: 


This has further reference to the question of the application of TWS rates to 
government telegrams filed as day messages where the former rate produces a 
lower charge, about which you wrote me on November 16, 1942. 

I have not overlooked the statement made in your letter to the effect that any 
additional evidence or justification in support of the payments involved should 
be furnished to the respective agencies which brought the exceptions to the atten- 
tion of the telegraph company. However, it seems to us that since these agencies 
are subject to rulings issued by you it would be better to deal direct, again with 
respect to this matter. 

In further support of our position, I should like to point out that at the time 
the ruling of the Comptroller General, which is the basis of the government's 
position in this case, was made, there were in effect only four classifications of 
commercial telegraph service, namely, Day Message (full rate), Day Letter, Night 
Message and Night Letter, and no serious objection could be made to the ruling 
that “Where there are two rates for telegraph service of equal dispatch, the 
government is entitled to the cheaper rate, of which fact the telegraph companies 
are required to take notice and bill messages accordingly,” since it could apply 
only in the case of the two overnight services. 

These services were of the same type, that is, the conditions of acceptance were 
similar, the charge was based on the number of words in both cases and the 
messages all carried a word count so that in the billing operation it was only 
necessary to compare the alternative rates for the number of words indicated and 
use the lower of the two. However, TWS messages differ in a number of im- 
portant respects from Day Messages, for example: 

1. Filing by teleprinter tie-line is required. 

2. Address and signature are charged for. 

8. Charge is based on the time required by the sender's operator in transmitting 
the message to the telegraph company’s operating room, and this is the only basis 
provided in Western Union tariffs for computing the tolls on such messages. 

The Federal Communications Commission, which alone has the power to fix 
the rates to be charged for U. S. Government messages, undoubtedly was aware 
of the above ruling and recognized that its proper application, insofar as the TWS 
service was concerned, is as provided in the F. C. C. government rate order that 
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“Timed Wire Service messages (i. e., messages filed initially as Timed Wires) 
shall be charged for as Timed Wire Service or as Day Messages, according to 
which of these classifications produces the lower charge.” There is no corre- 
sponding provision with respect of messages filed initially as Day Messages. 

It has also been noted that the regulations of certain government agencies, for 
example, the U. 8S. Army Signal Corps regulations, provide that the sender shall 
be responsible for selecting the message classification which will result in the 
lowest charge to the government for the service required. This is a recognition 
of our contention that the selection of the class of service desired is up to the 
sender and that billing should be on that basis. 

It is respectfully requested, therefore, that you give further consideration to 
this matter and that your ruling be amended to bring it in conformance with the 
Federal Communications Commission’s order with respect to government rates. 


It appears from prior correspondence that your letter has reference 
to exceptions taken by this office in the audit of payments made to your 
company on vouchers 3639 and 3640 of the April, 1941, accounts of 
Major John F. Connell, F. D., U. S. Army, covering services rendered 
to the Construction Quartermaster, Indiana Ordnance Works, War 
Department, Charlestown, Indiana, during the months of February 
and March, 1941, and on voucher 353204 of the August, 1941, accounts 
of G. F. Allen, Chief Disbursing Officer, covering services rendered to 
the United States Housing Authority, Federal Works Agency—now 
the Federal Public Housing Authority, National Housing Agency— 
during May, 1941. All of such exceptions were based upon reasons 
set forth in the exception to voucher 3639, swpra, as follows: 

The following listed messages were filed with the company apparently by 
means of teleprinter transmission from the administrative office to the com- 
pany’s office. See ist. Revised, page 3 of F. C. C. 202. 


On page 37 of F. C. C. 176, it is stated that Government telegrams (day mes- 


sages) and Government timed-wire service messages (TWS) have equal priority 
in transmission and delivery. 


Although the messages were filed and transmitted as day messages the TWS 


rate which produces the lower charge is considered applicable. See 1 Comp. 
Gen. 402; 20 id 546. 


Charges are allowed at the TWS rate based on transmission of 40 words 
per minute. 

You were advised in my letter of November 16, 1942, that justifica- 
tions for the payments as made should be submitted to this office by the 
disbursing officers in whose accounts credit for the charges was with- 
held, rather than by the recipient of such payments, and that any 
additional evidence in support of the payments should be furnished 
to the respective agencies which brought the exceptions to the atten- 
tion of your company. However, in view of the importance of the 
question in the audit of the accounts of disbursing officers and of the 
number of accounts in which the question has arisen, I have decided 
to give the matter consideration at this time. 

Section 203, Title II of the Communications Act of 1984, 48 Stat. 
1070, 1071, provides, in part: 


(a) Every common carrier, except connecting carriers, shall, within such rea- 
sonable time as the [Federal Communications] Commission shall designate, file 
with the Commission and print and keep open for public inspection schedules 
showing all charges for itself and its connecting carriers for interstate and for- 
eign wire or radio communication between the different points on its own system, 
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and between points on its own system and points on the system of its connecting 
carriers or points on the system of any other carrier subject to this Act when a 
through route has been established, whether such charges are joint or separate, 
and showing the classifications, practices, and regulations affecting such charges. 
Such schedules shall contain such other information, and be printed in such 
form, and be posted and kept open for public inspection in such places, as the 
Commission may by regulation require, and each such schedule shall give notice 
of its effective date; and such common carrier shall furnish such schedules to 
each of its connecting carriers, and such connecting carriers shal] keep such 
schedules open for inspection in such public places as the Commission may 
require. 

(b) No change shall be made in the charges, classifications, regulations, or 
practices which have been so filed and published except after thirty days’ notice 
to the Commission and to the public, which shall be published in such form and 
contain such information as the Commission may by regulations prescribe; but 
the Commission may, in its discretion and for good cause shown, modify the 
requirements made by or under authority of this section in particular instances 
or by a general order applicable to special circumstances or conditions. 

(c) No carrier, unless otherwise provided by or under authority of this Act, 
shall engage or participate in such communication unless schedules have been 
filed and published in accordance with the provisions of this Act and with the 
regulations made thereunder; and no carrier shall (1) charge, demand, collect, 
or receive a greater or less or different compensation for such communication, 
or for any service in connection therewith, between the points named in any 
such schedule than the charges specified in the schedule then in effect, or (2) 
refund or remit by any means or device any portion of the charges so specified, 
or (3) extend to any person any privileges or facilities in such communication, 
or employ or enforce any classifications, regulations, or practices affecting such 
charges, except as specified in such schedule. 


The description of Timed Wire Service and the rules and regula- 
tions applicable thereto are set out in- Western Union Tariff F. C. C. 
No. 202, original page 3, effective November 15, 1939, reading, in part, 
as follows: 


(1) DESCRIPTION OF SERVICE 


Timed-wire-service is a message service which is charged for on a time basis 
instead of the word basis used in charging for other types of telegraph message 
service, This is not a direct customer-to-customer service, The messages are 
transmitted from the customer’s office to the Telegraph Company’s office in 
which the teleprinter circuit provided for the customer's office is terminated and 
relayed at that point over the Telegraph Company’s regular message circuits. 
The period charged for is measured from the time the customer begins the trans- 
mission of the message until receipt from him of a signal indicating the end of 
the message. This service is available only to those customers who have tele- 
printer facilities, provided by the Telegraph Company for the handling of mes- 
sages between such customers’ offices and offices of the Telegraph Company. 
Timed-wire-service messages may be sent by such customers addressed to any 
addressee located within the United States. These teleprinter facilities are 
provided and maintained free of charge by the Telegraph Company, which also 
furnishes message blanks, teleprinter tape, ribbons and other stationery and 
operating supplies required in the use of this equipment. The customer must 
stand the expense of electric power consumed by teleprinter equipment installed 
in his office. 

Teleprinter equipment furnished by the Telegraph Company may be used for 
transmitting timed-wire-service messages and other classes of messages to the 
office of the telegraph company and receiving such messages from such office, 
and must not be used for any other purpose. 

The customer may furnish his own teleprinter equipment if he so desires, pro- 
viding such equipment meets with the approval of the Telegraph Company. No 
minimum guarantee or minimum contract period is required in connection with 
this service, nor is the customer assessed any construction charges which may be 
involved. 

The Telegraph Company does not provide operators to work teleprinters 
installed in customers’ offices. 
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(2) RULES AND REGULATIONS 


Timed-wire-service messages addressed to this-line## points, or to other- 
line## points identified by the symbol P or to points where the other-line# # 
charge is not based on word-count, are subject to the rules and regulations appli- 
cable to telegrams contained in WESTERN UNION TARIFF F. ©. C. NO. 176 
with the following exceptions: 

(a) All references to word-count and charges based thereon do not apply. 


The number of minutes charged for appears in the message check instead of the 
word-count, 


Western Union Tariff Circular, Supplement No. 3 to F.C.C. No. 
144, effective September 10, 1939, page I, gives the following informa- 
tion in respect of Timed Wire Service: 

This service is available to teleprinter tie-line patrons and is charged for on a 
time basis. Timed wire service messages are identified by the letters TWS, and 
except where special rates are authorized, the rate for the first three minutes 
or fraction thereof is one and one-half times the rate for a 10-word telegram 
between the same points, and one-third of the initial rate for each additional 
minute or fraction thereof. The figure in the check indicates the number of 
minutes charged for. 

While apparently not filed as a tariff, a booklet entitled “Simplex 
Printer Operation in Patrons’ Offices”, published by the Western 
Union Telegraph Company, throws additional light upon the actual 
operation of Timed Wire Service. On page 32 of said booklet appears 
the following statement : 

How to Send a Timed Wire: The Western Union should be signalled in the 
usual manner, and after the “GA” (meaning “Go Ahead”) notice is received, 
the symbol “WS” should be sent. The Western Union operator will respond 
with “GA TWS” and the message may then be transmitted. It should be followed 
immediately with the words “END TWS” and five bell signals to indicate that the 
message should be timed. The Western Union operator will then transmit a 


notice showing the number of minutes consumed in the transmission, thus showing 
the time upon which the charge will be based. For example: 


“CHG WILL BE FOR 5 MINS THANK YOU” 


As will be observed from figure 16, no check (word count) is transmitted on 
Timed Wires. Another difference from other classes of domestic service is that 
the words “Paid” or “Collect” are included after the class-of-service designation 
“TWS” in all Timed Wires. * * * 

It should be noted here that by Supplement No. 1 to Tariff F. C. C. 
No, 202, Timed Wire Service was cancelled effective February 1, 1948, 
apparently pursuant to Federal Communications Commission order 
dated November 30, 1942, in Docket No. 2639. 

It is apparent from the foregoing description of Timed Wire Serv- 
ice that there was a distinction between such service and the facilities 
used in transmitting timed wire messages from the patron’s office to 
the office of the telegraph company, that is, the teleprinter tie-line. It 
is apparent, also, that such facilities were intended for use not only in 
sending timed wires, but in transmitting other classes of messages in 
either direction between the two offices. Finally, it appears that one 
of the principal differences between timed wire messages and other 
classes of messages which could be sent over teleprinter facilities was 
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in the use of a time basis in charging for timed wire messages instead 
of the word basis ordinarily used for other classes. This being so, it 
is important to consider just how Timed Wire Service could have been 
obtained under the tariffs in force at the time of rendition of the serv- 
ices here involved. 

In this connection, there has been found no general tariff regulation 
requiring the recording of the time consumed in transmitting from a 
customer’s office to the telegraph company’s office every message sent 
over ateleprinter. Only as to timed wire messages did the requirement 
of timing exist. The method for obtaining such timing is indicated 
in Tariffs F. C. C. No. 144 and F. C. C. No. 202, supra, and explained 
in detail in the matter quoted above from “Simplex Printer Operation 
in Patrons’ Offices.” 

Examination of vouchers 3639 and 3640 shows that the method pre- 
scribed for obtaining Timed Wire Service was followed in the case 
of many messages sent from the Indiana Ordnance Works during 
February and March, 1941. On the originals of such messages, as 
transmitted by the Government over the teleprinter to the telegraph 
company’s office, the symbol “TWS” appears immediately after the 
Government’s office call letters and message number—e. g., “BU40 
TWS GOVT”—and the symbol is followed by such a notation as 
“paid 3”, indicating that the message had been timed at three minutes. 
On the other hand, the messages, charges for which were questioned 
in the audit, bear such headings as “BU46 60 GOVT * * *.” The 
number “60” in the message check in the heading just quoted denotes 
a 60-word message, in exact correspondence with the form prescribed 
by Rule 6 of F. C. C. No. 144 for a full-rate telegram. Bearing in 
mind that the message check is required by Rule 20 of F. C. C. No. 144 
to be transmitted immediately after the message number, the appear- 
ance of the number of words in the message check would indicate 
definitely to the company’s operator that Timed Wire Service was not 
desired, since there would be no occasion to count the words in a timed 
wire message, the tariff applicable to such messages, F. C. C. No, 202, 
having provided that the number of minutes charged for appeared 
instead of the word-count in the message check. 

With respect to voucher 353204, covering services to the former 
United States Housing Authority mainly during May, 1941, it is noted 
that one of the original telegrams, the charges for which were ques- 
tioned in the audit, bears the designation “STRAJGHT TELE- 
GRAM.” The remainder of such telegrams bear no designation of 
the class of service desired. In such case there is for consideration 
Rule 3, II (f) of Western Union Tariff F. C. C. No. 176, effective 
May 4, 1941, as follows: 


Bach message when filed with the Telegraph Company should contain an 
indication of the class of service desired by the sender. Full-rate service may 
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be indicated by an appropriate notation or by the absence of any notation in 
which case it is assumed that full-rate service is desired. 


In the circumstances disclosed it is clear that if the messages here 
involved had been sent by a private party over teleprinter equipment 
to the telegraph company’s office, the company would have been pre- 
cluded from applying Timed Wire Service rates thereto, for the 
reason that, the messages having been sent over the teleprinter in the 
form of full-rate telegrams and not in the form of timed wire mes- 
sages, the application of Timed Wire Service rates would constitute 
a discrimination prohibited by the above-quoted provisions of section 
203 (c) of the Communications Act of 1934. Compare Western 
Union Telegraph Co. v. Esteve Bros. & Co., 256 U.S. 566, 571, where 
the Supreme Court of the United States said: 


The lawful rate having been established, the company was by the provisions 
of §3 of the Act to Regulate Commerce prohibited from granting to anyone an 
undue preference or advantage over the public generally. For, as stated in 
Postal Telegraph-Oable Co. v. Warren-Godwin Lumber Co., supra, 30, the “Act 
of 1910 was designed to and did subject such companies as to their interstate 
business to the rule of equality and uniformity of rates.” If the general public 
upon paying the rate for an unrepeated message accepted substantially the risk 
of error involved in transmitting the message, the company could not, without 
granting an undue preference or advantage extend different treatment to the 
plaintiffs here. The limitation of liability was an inherent part of the rate. 
The company could no more depart from it than it could depart from the amount 
charged for the service rendered. 


There remains for consideration whether there is anything in Fed- 
eral Communications Commission Order No. 70, dated May 31, 1940, 
governing the priority and charges for Government communications 
by telegraph during the fiscal year 1941, over lines.of telegraph com- 
panies subject to the Post Roads Act of 1866, 14 Stat. 221, which would 
require a different conclusion in the case of these telegrams filed by 
the Government over teleprinter facilities. Said order provides, in 
pertinent part: 


1. That, unless subsequently changed by order of the Commission, during the 
period July 1, 1940 to June 30, 1941, both inclusive, telegraph communications 
between the several departments of the Government and their officers and agents, 
in their transmission over the lines or circuits of any telegraph company subject 
to the Post Roads Act, approved July 24, 1866, 14 Stat. 221, as amended, U. S. C. 
title 47, shall have priority over all other business and shall be sent at charges not 
exceeding sixty (60) per centum of the charges applicable to commercial com- 
munications of the same class, of the same length, and between the same points 
in the United States which shall be deemed herein to include Alaska, except that 
the charges for serial messages and timed wire service shall not exceed eighty 
(80) per centum of the charges applicable to like commercial serial messages and 
timed wire service between the same points in the United States; provided, how- 
ever, that the minimum charge for day messages shall be 25 cents, for day letters 
45 cents, for night messages 20 cents, for night letters 30 cents, for serial mes- 
sages 54 cents, and for time wire service 45 cents, unless any of these amounts 
shall be greater than the minimum for a corresponding commercial message in 
which event the provision set forth in paragraph 5 below shall apply; and 
provided, further, that a day letter shall be charged for as a day letter or a day 
message, according to which of these classifications shall produce the lower charge 
for the particular message; and that an overnight message shall be charged for 
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as a night message or as a night letter, according to which of these two classifi- 
cations shall produce the lower charge for the particular message ; and provided 
further, that when the first section of a serial message is not followed by another 
on the same day, it shall be charged for as a day message; that when more than 
one section is filed on the same day, the sections shall be charged for at the 
serial rates or each section shall be charged for as a day message, according to 
which of these classifications shall produce the lower total charge; and that timed 
wire messages shall be charged for as timed wire service or as day messages, 
according to which of these classifications shall produce the lower charge; and 
provided, further that the provisions of this paragraph shall apply only to Gov- 
ernment messages filed as day messages, day letters, night messages, night letters, 
serial messages or timed wire communications. 
& . . * * = = 


5. That in no case shall the charge for a Government message exceed the charge 
for a corresponding commercial message; * * 

6. That all Government communications shall have priority over all other 
business, as above provided, and shall, unless otherwise provided herein, be 
subject to the classifications, practices and regulations applicable to the corre- 
sponding commercial communications. 

While the above-quoted paragraph 1 of Order No. 70 provides that 
timed wire messages shall be charged for as Timed Wire Service or 
as day messages, according to which of these classifications shall pro- 
duce the lower charge, there is no provision in said order that day 
messages—or messages of any classification other than timed wire 
messages—shall be charged for as Timed Wire Service. On the con- 
trary, paragraph 6 of said order specifically provides that all Govern- 
ment communications shall, unless otherwise provided therein, be 
subject to the classifications, practices and regulations applicable to 
the corresponding commercial communications. In view of such pro- 
visions, promulgated by the body charged by law with the fixing of 
rates for the transmission of Government telegrams, and of the fact 
that the Government, in filing the messages here involved, did not 
use the procedure available under the telegraph company’s rules for 
obtaining Timed Wire Service and, hence, did not give the company 
any opportunity to time the messages contemporaneously with the 
transmission thereof, there would be no authority at this time for 
applying a time-count instead of a word-count in computing the 
charges to be made therefor under the provisions of Order No. 70. 
In the latter respect, as well as in the applicable tariff provisions, this 
case is distinguishable from those considered in 1 Comp. Gen. 402 and 
20 id. 546, since in such earlier cases both the rate claimed by the tele- 
graph company and that applied in the audit were based upon a word- 
count, which could be made at any time after the message had been 
filed. 

Accordingly, the payments made on vouchers 3639, 3640 and 353204 
will not be questioned further on the ground of the application of 
Timed Wire Service rates to messages not filed by the Government as 
timed wire messages. 
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(B-32701) 


CONTRACT FILING REQUIREMENTS—CONTRACTS MADE UNDER FIRST 
WAR POWERS ACT, 1941, AND EXECUTIVE ORDER NO. 9001 


The Navy Department’s authority under Executive Order No. 9001, issued pur- 
suant to the First War Powers Act, 1941, to enter into contracts “without 
regard to the provisions of law relating to the making, performance, amend- 
ment, or modification of contracts” does not authorize disregard of the pro- 
visions of section 3743, Revised Statutes, requiring the filing of contracts in 
this office, and, therefore, in the case of informal “one payment” contracts 
entered into under said authority, the written proposals, awards, or what- 
ever documents comprise the written evidence of the terms of the contracts, 
should be attached to the related payment vouchers for filing in this office 
along with the vouchers. 


Comptroller General Warren to the Secretary of the Navy, March 2, 1943: 
I have your letter of February 24, 1943, as follows: 


Acting under the authority of the First War Powers Act, 1941, approved 18 
December 1941, the President by Executive Order 9001 dated 27 December 
1941 authorized the Secretary of the Navy to enter into contracts without re- 
gard to provisions of Jaw relating to the performance, amendment, or modifica- 
tion of contracts. The contracts authorized to be made include agreements of 
all kinds (whether in the form of letter of intent, purchase orders or other- 
wise) for all types and kinds of things and services necessary, appropriate and 
convenient for the prosecution of the war, without any restrictions of any kind 
either as to type, character, location, or form. Under this authority advertis- 
ing, competitive bidding and bid, payment, performance or other bonds or other 
form of security need not be required. 

By virtue of the foregoing authority there has been adopted as a policy 
throughout the Navy Department and the Naval Service the procurement of 
material, services, etc., of every character without a formal contract signed 
by both parties when the amount does not exceed $5,000.00. Purchases within 
this limitation may be made orally, (face to face) by telephone, telegraph or 
by written bids (competitive or noncompetitive) as may be deemed expedient 
in the prosecution of the war. 

In the consummation of these purchases without a formal contract, there 
arises a question as to what data or records may be required by the General Ac- 
counting Office to support the payment vouchers. When the transaction is 
consummated orally (face to face) or by telephone, there exists no written 
proposal or form of written proposal or form of written acceptance and con- 
sequently the invoice duly signed by the seller constitutes the only document 
available for filing in the General Accounting Office. The filing of the voucher 
in the General Accounting Office covering transactions consummated in this 
form is accepted by the General Accounting Office as in compliance with the 
requirements of Section 3743 of the Revised Statutes. However, when written 
proposals and/or written awards exist, and there is any evidence on the voucher 
of their existence, these documents are transmitted to the Genera] Accounting 
Office. The assembly and filing of these documents in the General Accounting 
Office imposes a work load on the present overburdened purchasing officers in 
the Navy Department and in the Field. In view of the fact that a public voucher, 
duly signed, is all that is required when there is no written proposal or written 
acceptance documents, it would seem that the voucher signed by the seller and 
accepted by the Government evidencing an agreement between the parties may 
likewise be accepted as in compliance with the requirements of Section 3743 
of the Revised Statutes even when a bid or other document exists. 

The foregoing deals only with transactions completed with one payment. 
When the transaction involves more than one payment, the transaction is as- 
signed a contract number in the Standard Numbering Series and all supporting 
documents are filed in the General Accounting Office under the symbol and con- 
tract number assigned. 

The growing shortage of manpower makes it necessary that advantage be 
taken of all possible means of minimizing the amount of paper work, both in 
the Government and with the contractors, in the consummation of purchase 
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transactions. It is equally important that purchase transactions be consum- 
mated with the least possible delay. Anything that will promote these objec- 
tives will facilitate the prosecution of the war. 

The following specific question, therefore, is presented for a decision: 

Will a public voucher signed by both the payee and the Government evidencing 
an agreement on the price covering a Navy purchase transaction not required 
to be consummated by formal contract signed by both parties (present limitations 
not to exceed $5,000.00) be accepted by the General Accounting Office as in com- 
pliance with Section 3743 of the Revised Statutes when the transaction is com- 
pleted with one payment? 

An early decision would be appreciated. 

As a basis for the question presented in your letter it is implied 
that the assembling and filing in the General Accounting Office of 
written proposals and/or written awards in connection with the pro- 
curement of services, materials, and supplies under authority of Execu- 
tive Order No. 9001, dated December 27, 1941, issued pursuant to the 
First War Powers Act, 1941, approved December 18, 1941, 55 Stat. 
838, would overburden the purchasing officers of the Navy Depart- 
ment to the extent that the progress of the war effort would be impeded 
thereby. 

This office recognizes, of course, that by virtue of the broad provisions 
of Executive Order No. 9001, as set forth in your letter, the Navy 
Department is authorized to disregard the advertising requirements 
of section 3709, Revised Statutes, in the procurement of services, ma- 
terials and supplies relating to the prosecution of the war, and, in view 
of the emergency conditions which now exist, appreciates the necessity 
for not requiring the execution of formal agreements covering such 
purchases when existing circumstances make it impracticable to do so. 
However, it is to be noted that Executive Order No. 9001 does not by 
express stipulation or by implication purport to authorize dispensing 
with the requirements of section 3743, Revised Statutes, as amended, 
which are as follows: 

All contracts to be made, by virtue of any law, and requiring the advance of 
money, or in any manner connected with the settlement of public accounts, shall 
be deposited promptly in the General Accounting Office: Provided, That this 
section shall not apply to the existing laws in regard to the contingent funds of 
Congress. ' ; 

It is to be noted, also, that said section is not a “law relating to the 
making, performance, amendment, or modification of contracts.” 

Unquestionably then, while section 3743, Revised Statutes, supra, 
necessarily must be given a practical construction consistent with con- 
ditions arising as a result of the national emergency, there is no alterna- 
tive but to conclude that the mandatory requirements of the statute may 
not be disregarded in transactions such as referred to in your letter. 
That is to say such contracts as are made pursuant to Executive Order 
No. 9001 must be filed in this office. 

It is to be assumed, of course, that the written proposals, awards, or 
whatever documents comprise the written evidence of the terms of 
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the contracts here involved are assembled and consulted by employees 
of the Navy Department who are charged with the official duty of 
making the administrative determination as to whether the amounts 
vouchered for payment thereunder are correct and in accordance with 
the understanding of the parties. Hence, it would seem that very 
little if any, extra work would be involved at that time by simply 
attaching said documents to the related vouchers. Under such a pro- 
cedure the subsequent filing of the vouchers in this office as required 
by law will satisfy the requirements of section 3743, Revised Statutes, 
supra, and I am sure you will agree that compliance with the said 
statute to this extent will not in any manner jeopardize or retard the 
prosecution of the war. 


(B-1167) 


LEAVES OF ABSENCE—ANNUAL—NATIONAL GUARD OFFICERS AP- 
POINTED UNITED STATES PROPERTY AND DISBURSING OFFICERS 


United States property and disbursing officers appointed by Governors of the 
States in accordance with the provisions of section 67 of the National De- 
fense Act of June 3, 1916, are not officers or employees of the United States 
within the meaning of section 1 of the act of March 14, 1986, and, therefore, 
are not entitled to annual leave as therein provided under the Executive 
regulations issued pursuant thereto. 19 Comp. Gen. 326, affirmed. 


Assistant Comptroller General Elliott to the Secretary of War, March 4, 1943: 


A reexamination of the question considered in decision of September 
7, 1989, to you (19 Comp. Gen. 326), has been requested in view of 
the different conclusion reached by the Judge Advocate General of 
the Army. It may be stated that the particular question decided has 
taken on some additional importance in view of a claim submitted to 
this office by a United States property and disbursing officer—and the 
possibility that other such claims will follow—for a large sum under 
the act of August 1, 1941, 55 Stat. 616, for annual leave asserted to 
have been accumulated to his credit when called into Federal service 
as a National Guard officer. 

In the said decision of September 7, 1939, it was concluded that 
United States property and disbursing officers—despite the name of 
the position—are not officers of the United States entitled to leave 
under the annual leave act of March 14, 1936, 49 Stat. 1161, because 
they are appointed by the governors of the several States, it being 
fundamental, of course, that under the Federal Constitution a State 
governor cannot appoint Federal officers. Cf. decision of October 8, 
1941, 21 Comp. Gen. 305, and the case of State v. Johnson, 202 N. W., 
191, therein cited. The contrary conclusion reached in the opinion of 
the Judge Advocate General of the Army is based on the decision of 
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the Circuit Court of Appeals, Eighth Circuit, in the case of Woodford 
v. United States, 77 F. (2d) 861. In that case the court sustained the 
conviction of Woodford under two counts of an indictment describing 
him as “an officer of the United States, to-wit, the Property and Dis- 
bursing Officer of the United States for Arkansas, duly appointed and 
acting as such under the provisions of section 67, chapter 134 of the 
Act of Congress of June 3, 1916, 39 Stat. 200”, and charging him with 
having caused a false claim to be presented to himself in that capacity 
and with conversion. The conclusion of the court that Woodford was 
an officer of the United States within the meaning of the criminal 
statutes involved was put on the ground that his appointment as 
United States property and disbursing officer by the governor of the 
State had been approved by the Secretary of War pursuant to said 
section 67 of the National Defense Act of June 3, 1916, 39 Stat. 199, 
200. The court said: 

* * * Approval of an appointment, designation, or detail, made by the Gov- 
ernor is equivalent to a direct appointment by the Secretary himself. The case 
in this respect falls directly within the rule announced in United States v. Hart- 
well, 6 Wall. 385, 393, 18 L. Ed. 830 * *. *. 

In the Hartwell case, thus relied on by the court, the Supreme Court 
of the United States held that a person appointed by an assistant 
treasurer of the United States “with the approbation of the Secretary 
of the Treasury”, pursuant to statute, “was appointed by the head of 
a department within the meaning of the constitutional provision upon 
the subject of the appointing power [Const., Art. II, § 2].” 

Because a person appointed for strictly Federal duties by a Federal 
departmental official, with the “approbation” of the head of the de- 
partment, as in the Hartwell case, is to be regarded as appointed by 
the head of the department, it would not seem necessarily to follow 
that a person appointed by the governor of a sovereign State with the 
approval of the Secretary of War, to assume the mixed duties and 
responsibilities arising out of the Federal and State relationship with 
respect to National Guard matters, is to be regarded as appointed by 
the Secretary of War. But however that may be, and irrespective 
of whether so-called United States property and disbursing officers are 
more properly to be regarded as Federal officers or as State officers, the 
real question here involved is whether they are civilian officers of 
the United States within the meaning of section 1 of the act of March 
14, 1936, 49 Stat. 1161, providing, with certain exceptions, that all 
“civilian officers and employees of the United States” shall be entitled 
to twenty-six days’ annual leave with pay each calendar year. That 
persons may not be officers within the meaning of certain statutes, 
although held to be officers within the intent of other statutes, see 
United States v. Mouat, 124 U. 8. 308, and United States v. Hendee, 
124 U. S. 309. 
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The reason for the appointment of United States property and dis- 
bursing officers for the several States, the relationship of such officers to 
the National Guard of such States and the character of their duties 
and responsibilities were set forth in a letter dated April 9, 1921, from 
a former Secretary of War to the Comptroller of the Treasury, quoted 
in decision of May 23, 1921, 27 Comp. Dec. 994, in part as follows: 


Prior to the national defense act of June 3, 1916, Federal property to equip 
the Organized Militia was issued to the governors of the respective States, who 
were not required to be bonded for the safekeeping of and proper accounting for 
such property, which, as to the quantities issued to the individual States and as 
to the aggregate furnished all the States, amounted to the value of large sums 
of money. Resulting losses of such property to great degree, due to lack of 
proper care und indifference on the part of certain States, without provision 
for requiring reimbursement to the Federal Government, convinced the War De- 
partment that the system was not properly protecting the Government’s interest. 
In view of that condition provision was made in the national defense act for the 
designation of a specific officer in the State who must be bonded to the Federal 
Government for proper care of and accounting for the equipment issued to the 
State for the use of the National Guard and also for the proper disbursement of and 
accounting for Federal funds appropriated by Congress for the National Guard 
and expended by the State authorities. This officer was and is designated and 
known as the United States property and disbursing officer for the State con- 
cerned. The wisdom of this provision has been demonstrated, the result being 
a considerable reduction in the losses of property and in a great number of in- 
stances where losses have occurred the State authorities are required to and duo 
reimburse the Federal Government. 

The United States property and disbursing officers above referred to are not 
officers separate and distinct from the authorized National Guard organizations, 
performing only the duty of receiving, caring for, and accounting for National 
Guard equipment and Federal funds placed to their credit. They are officers 
of the National Guard, the’law specifically stating (sec. 67 of the act of June 8, 
1916) : 

“The governor of each State and Territory and the Commanding General of 
the National Guard of the District of Columbia shall appoint, designate, or detail, 
subject to the approval of the Secretary of War, The Adjutant General or an 
officer of the National Guard of the State, Territory, or District of Columbia, 
who shall be regarded as property and disbursing officer of the United 
States. * * *.” (See, however, 40 Stat. 878.) 

It is the opinion of the War Department that the pay provided in the same 
paragraph of the law is for the services of the United States property and dis- 
bursing officers as such, i. e., is for properly accounting for the National Guard 
equipment and funds issued to them. The amount and character of services 
which these officers are required to perform in connection with their money and 
property responsibility and accounts are, in the judgment of this department, 
fully commensurate with the salaries which they receive from the Federal Gov- 
ernment, the average being about $900.00 per annum. 


Thus it appears that United States property and disbursing officers 
are primarily State National Guard officers who are made responsible 
for the Federal property and funds issued and allotted to their State 
National Guard organizations and who are paid a salary (from 
Federal National Guard appropriations) for assuming such addi- 
tional responsibilities and duties. See 3 Comp. Gen. 533. The 
National Guard being a military and not a civilian organization, it 
would seem clearly inappropriate to regard a National Guard officer 
assuming such additional responsibilities and performing such addi- 
tional duties with relation to his State National Guard organization 
as acting in the capacity of a civilian officer. The same question 
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would arise where such additional National Guard duties and respon- 
sibilities are assumed by the State Adjutant General, who usually is 
regarded as having at least a quasi military status. 

Moreover, section 2 of the said annual leave act of March 14, 1936, 
provides that the head of each department or independent establish- 
ment shall issue general public régulations, “not inconsistent with 
law”, setting forth the hours of duty per day and per week for each 
group of employees. Section 7, 49 Stat. 1162, provides that the “leave 
of absence herejn provided” shall be administered under such regula- 
tions as the President may prescribe; and from the first the Executive 
regulations have expressly stipulated that they shall not apply to 
“Employees not required to be continuously employed during regular 
tour of duty.” Sec. 19 (f), Executive Order No. 7409, July 9, 1936; 
id. No. 7845, March 21, 1938; id. No. 8384, March 29, 1940. The 
reason for this exclusion is obvious. A person whose duties do not 
require him to be regularly present at any particular or fixed time 
and place does not require permission or leave to be absent. How can 
an employee be regarded as absent on leave if he otherwise is not 
required to be present on duty? While United States property and 
disbursing officers have certain duties and responsibilities, it does not 
appear that such duties have to be performed at any definitely fixed 
or particular time or place, or that said officers are required to be 
continuously employed during a regular tour of duty, within the 
meaning of the Executive orders, or that general public regulations 
have been issued by the head of the department setting forth their 
hours of duty per day and per week pursuant to section 2 of the act. 
Nor does it appear that any such regulations would be consistent with 
the provisions and purposes of said section 67 of the National Defense 
Act as amended, 32 U. S. C. 49, respecting the appointment, duties 
and responsibilities of such officers. Such provisions certainly do not 
contemplate that State officers acting as United States property and 
disbursing officers, also, shall be subject to Federal regulations fixing 
their daily hours and places of duty—possibly in conflict with duties 
otherwise required of them by the State. In enacting such provisions 
the Congress certainly did not intend that the Adjutant General of a 
State, a full-time State official and functionary, should, if designated 
to assume the additional responsibilities and duties of a United States 
property and disbursing officer, conform to a daily schedule of hours 
fixed by Federal regulations or that he must obtain the permission 
of the Secretary of War or other Federal official to be absent for a 
day or several days to attend to his other duties, or, for that matter, 
that he obtain such permission from the Federal Government for an 
afternoon to attend a ball game or other matters personal or official, 
nor does it appear that such has ever been the practice. Even though 
such State officers be regarded as Federal officers, also, with respect 
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to their duties as United States property and disbursing officers, it 
must be that at least in some States such duties require only a limited 
time and relatively infrequent attention and it is not to be supposed 
that the Congress intended that they should be required to perform 
a fixed daily tour of duty or that either their official hours or their 
vacation time should be subject to general statutory provisions and 
Federal regulations in such respects, it being sufficient that there be 
generally a timely performance of such duties in the officers’ own 
time without prescription for them of fixed daily hours. 
Accordingly, and irrespective of whether United States property 
and disbursing officers for the several States are properly to be 
regarded as State or Federal officers with respect to the performance 
of their duties in that capacity, there appears no basis for modification 
of the conclusion reached in the prior decision that such officers are 
not civilian officers or employees of the United States within the 
contemplation of the annual leave act of March 14, 1936. 


. (B-31623) 


OVERTIME COMPENSATION UNDER ACT OF DECEMBER 22, 1942— 
METHOD OF COMPUTATION FOR FULL TIME EMPLOYEES PAID ON 
PER DIEM BASIS FOR 6 DAYS PER WEEK 


Under the overtime and additional compensation act of December 22, 1942, 
and Executive Order No. 9289 issued in connection therewith, the prorated 
overtime compensation for one day for full time employees who regularly 
work a 6-day, 48-hour week and who are paid on a per diem basis for 
every day in the year except Sundays should be computed by multiplying 
the basic daily rate by 313 (365 less 52 Sundays) to determine the equiva- 
lent annual rate, which rate should be divided by 360 to ascertain the 
daily rate for overtime purposes, and such daily rate should be multiplied 
by one and one-half (the overtime rate) and that amount multiplied by 
52 (weeks in a year) to determine the per annum overtime rate, from 
which the daily rate of overtime compensation is obtained by dividing the 
said per annum overtime rate by 313. 

Where a per diem employee, who normally works and receives pay for each 
of the 6 days of the administrative 48-hour workweek (no pay being re- 
ceived for Sunday), is absent on a Monday on leave without pay, either 
approved or unapproved, there should be withheld the employee's basic 
compensation, as well as the pro rata overtime compensation (as herein 
computed), for only one day. 


Comptroller General Warren to the United States Commissioner, International 
Boundary Commission, United States and Mexico, March 5, 1943: 


I have your letter of February 18, 1943, as follows: 


Reference is made to your Decision B-31623 dated January 14, 1943 in which 
it was held that the skilled, semi-skilled and common laborers of this agency 
are entitled to overtime compensation on the basis of one and one-half the 
regular rate for all work performed in excess of 40 hours in any administrative 
work-week, in accordance with the provisions of Public Law 821. Laborers of 
this agency are employed at daily rates of compensation, and they are required 
to work 8 hours per day, 6 days per week. 

Francisco Arcola, laborer, with compensation at the rate of $3.00 per day 
worked full time, 48 hours per week during the first half of January 1943. 
On January 25, he was absent from duty without approved leave. He worked 
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8 hours on all other days during the last half of January with the exception 
of Sundays (17, 24, and 31). His pay period is semi-monthly. Will you kindly 
advise the proper method of computing his compensation for the last half of 
January 1943, Would the answer be different if he had been on approved 
leave without pay on January 25? If so, how would his compensation be 
calculated under that condition? 


In decision of January 21, 1943, B-31789, 22 Comp. Gen. 683, to 
the Secretary of Labor (copy enclosed), involving the case of an 
employee who was absent without pay for one day in a semi-monthly 
pay period, it was stated that: 

* * * there should be withheld only 1/360 of the gross compensation, in- 
cluding basic and overtime for January 6, 1943, on which day the employee 
was in a non-pay status (leave without pay). * * * 

Hence, in the case presented there should be withheld the em- 
ployee’s basic compensation as well as the pro rata overtime compen- 
sation for one day’s absence on January 25, 1943. His overtime 
compensation for one day should be computed by multiplying the 
daily rate of $3 by 313 (365 less 52 Sundays for which he is not paid), 
to determine the equivalent annual rate, which annual rate should be 
divided by 360 to determine the daily rate for overtime purposes, to 
be prorated on a per annum basis pursuant to section 3 of the Presi- 
dent’s Regulations, Executive Order No. 9289, dated December 26, 
1942, viz, $3 multiplied by 313 equals $939 per annum; $939, the 
annual compensation divided by 360 equals $2.608, the per diem rate 
for overtime purposes; that per diem rate multiplied by one and one- 
half equals $3.912, which amount multiplied by 52 (weeks in the 
year), would equal $203.424, the per annum rate of overtime com- 
pensation. The overtime on 4 daily basis for 313 days of the year 
for which the employee is paid would be determined by dividing 
$203.424 by 313, which would equal the sum of $0.6499. See the de- 
cision of February 10, 1943, B-32242, 22 Comp. Gen. 783, to the 
Secretary of Commerce, a copy of which is enclosed. 

Hence, there should be deducted from the total semi-monthly com- 
pensation of the involved employee for absence without pay on Mon- 
day, January 25, 1943, the sum of $3.65 ($3 basic plus $0.65 overtime). 
As the involved employee is not paid for Sunday in any event, the 
rule is the same whether the leave of absence was or was not approved 
in advance. Cf. 18 Comp. Gen. 206, 207. 


(A-96580) 


SALARY AND TRAVELING EXPENSES OF NEWLY APPOINTED EM- 
PLOYEES—TEMPORARY DUTY, ETC., PRIOR TO REPORTING TO FIRST 
PERMANENT STATION 


The rendition by a newly appointed employee of service of any substantial 
kind, however temporary (whether duty, instruction, training, observation, 
selection, or probation), after having otherwise qualified for the position 
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is sufficient to justify an administrative certification that the employee has 
entered upon duty, even though the employee has not arrived at his first 
permanent duty post, so as to authorize payment of salary, but payment 
is not authorized for travel expenses and subsistence for the trip eventu- 
ally required to the first permanent duty post. 

When an appointee receives notice at one point of his appointment to a posi- 
tion located at another point, but is required en route to such other point 
to perform certain temporary duty or training at a third point, the im- 
mediate travel from the place of appointment to the place of temporary 
duty or training constitutes rendition of official service entitling the em- 
ployee to payment of salary at once upon the taking of the oath of office 
at the place of appointment; but, from the traveling expenses payable for 
the entire journey there must be deducted the constructive cost of a cor- 
responding journey direct from the place of appointment to the first 
permanent duty post. 

Where the point of final assignment of a newly appointed employee cannot be 
determined at the time of appointment, the place of appointment may be 
administratively designated as the first duty station if some actual and sub- 
stantial duty—as distinguished from taking the oath of office, physical 
examination, or job training—be required at such place, in which event, 
if and when the employee is transferred, bona fide, to the final duty sta- 
tion, traveling expenses may be paid to such place; but if the place of 
appointment is determined to be a temporary duty station, payment of 
traveling expenses to the first permanent duty station is not authorized. 

A newly appointed employee who performs temporary duty at the place of his 
appointment before reporting to his first permanent duty station may be 
paid administratively authorized subsistence for the temporary duty period 
up to the time of departure for his first permanent post, unless the tempo- 
rary duty is performed in the city of the employee's residence. 


Comptroller General Warren to the Secretary of Agriculture, March 6, 1943: 


Further reference is made to the matter of the indebtedness to the 
United States involved in the case of the late Walter Hoag—at one 
time an employee of the former Resettlement Administration. Said 
matter has been the subject of considerable correspondence—see par- 
ticularly letter dated October 31, 1941, from the Claims Division of 
this office to the Department of Agriculture, and letter dated January 
3, 1942, from the Assistant Secretary of Agriculture. In office letter 
of October 31, 1941, just referred to, there were reviewed the facts 
indicating (1) Mr. Hoag’s original appointment to have been made on 
October 7, 1935, as junior attorney in the Resettlement Administration, 
(2) his order dated September 27, 1935, purporting to transfer his 
station from Washington, D. C., to Montana, with directions to depart 
on or about October 7, 1935, and (3) his travel to Montana commencing 
October 8, with stop-overs directed for instruction purposes at Denver, 
Colorado, and Helena, Montana, arriving at Havre on October 16, for 
duty. Upon the basis that Havre, Montana, was the first duty station, 
charges were raised by this office against the responsible administra- 
tive officers for the salary credited to Mr. Hoag and the transportation 
furnished him prior to October 16, less a credit on both items for the 
extra time and expense of the side trips to Denver and Helena. The 
Assistant Secretary of Agriculture now has requested review of that 
action in the Hoag case, and of the like action with respect to the 
identical case of Allan Smith (who has refunded the involved amount, 
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$94.88), adding to the facts above given only that each appointee 
received a letter dated October 1, 1935, evidencing his appointment 
as junior attorney, P-1, in the Office of the General Counsel, effective 
October 7, 1935, and took the oath and entered on duty on October 7, 
that letters were issued October 16, 1935, transferring them to the 
field service, and that, “So far as this Department can determine, these 
employees traveled from their respective homes in Montana and Colo- 
rado to Washington, at no expense to the Government, to report for 
duty here prior to traveling to Havre, Montana, which has been 
determined by your office to be the first official duty station.” It is 
urged that the travel authorization and the transportation requests 
were properly issued, that Washington, D. C., should be regarded as 
a temporary duty station to the same extent as Denver and Helena, 
which might entitle the employees to the entire extra expense of report- 
ing for duty by way of those three points, and particularly that, in 
any event, the payment of their salary beginning October 7, 1935, was 
correct. 

In numerous decisions of the accounting officers of the United States 
there has been reiterated the consistent rule of long standing that an 
appointee must bear the expenses of his travel from the place where 
the definite notice of his appointment reaches him to the first official 
headquarters of his new position—the reason for the rule being that 
the placing of oneself at the station where his work requires him to be 
is one of the burdens of qualifying for employment, and that to shift 
such expense to the United States would result in the payment of addi- 
tional compensation not allowed by law. 4 Comp. Dec. 629 (1898) ; 
11 éd. 691; 7 Comp. Gen. 114; id. 203; 13 id. 390, 392; 14 id. 871; 
16 2d. 852; 19 id. 71; 20 id. 820 ; 22 id. 231; id. 392. 

Upon the view that the right to salary accrues when the appointee, 
having otherwise qualified, “begins to devote himself to the public 
service” (5 Lawr. First Comp. Dec. 374 (1884), following 10 Op. Atty. 
Gen. 251), the right to salary for the transit period to the first per- 
manent headquarters typically is not in question, since the required 
rendition of service of any substantial kind, however temporary 
(whether duty, instruction, training, observation, selection, or proba- 
tion), will justify a certification that the employee has entered upon 
duty, even before arriving at his permanent post, in which case salary 
is payable, but not travel expenses or subsistence for the trip even- 
tually required to the first permanent post of duty. 9 Comp. Gen. 359; 
10 id. 415; 11 id. 56; id. 182; and cf. 20 Comp. Gen. 605; 22 id. 342. 
Similarly, when the appointee is notified of his appointment for a 
position located at some distant point, but is required en route to 
perform certain duty or training at some third point, salary may 
begin at once upon taking of the oath at the first point, since such 
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immediate travel to a place of temporary duty plainly is official 
service—not personal; but, from the travel expenses payable for the 
entire journey there must be deducted the constructive cost of a cor- 
responding journey direct from the place of appointment to the first 
permanent headquarters, since the requirement of temporary duty 
does not affect the employee’s primary burden of reporting, and he is 
chargeable with the travel expense to which he would have been subject 
had no temporary duty been required. 10 Comp. Gen. 184; id. 222. 

Especially where the point of final assignment cannot be known 
at the time of appointment, it may be proper to designate the place 
of appointment for work eventually to be performed elsewhere as the 
appointee’s first duty station, if some actual and substantial duty— 
as distinguished from taking the oath, physical examination or job- 
training—be there required. In such case, any reasonable administra- 
tive designation of the first duty station is not ordinarily questioned, 
and if and when the employee be transferred, bona fide, to the final 
duty station, travel expenses are payable, conversely, if the place of 
appointment is determined to be only a temporary duty station, the 
travel expenses to the permanent duty post are not payable, but sub- 
sistence administratively may be authorized for the temporary duty 
period up to the time of departure (10 Comp. Gen. 222; 21 id. 7; 
B-22542, January 3, 1942; and ef. B-20078, October 16, 1941), unless, 
of course, the temporary duty required of the new employee is in the 
city of his residence, and, therefore, entails no extra expenses to 
be reimbursed (11 Comp. Gen. 132; 15 id. 624; 20 id. 820). 

Considered in the light of the foregoing, it is clear, in the particular 
cases of Hoag and Smith, that the salary payments were properly 
certified, since, on the day following their employment here, they 
left as directed for Denver and Helena, for temporary service prior 
to reporting to their permanent duty station. As to their travel ex- 
penses, it is not shown that they were in Colorado or Montana when 
notified of their definite appointments, nor, if such be so, is it sug- 
gested by whose direction they were required to make a transcon- 
tinental round trip in order to serve for less than two days at 
Washington in their new appointments as junior attorneys. The 
“transfer” authorization, directing departure from Washington for 
Montana on or about October 7, 1935, having been signed September 
27 (ten days before they were employed), it is evident there was not 
even an administrative determination of a first, permanent duty sta- 
tion in Washington. Since temporary service was required en route, 
the extra transportation and subsistence expenses so caused were for 
payment by the Government, but, upon the facts appearing, the em- 
ployees properly were charged with the direct travel costs between 
Washington and Havre, Montana. 
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Accordingly, the charges raised for the certification of Mr. Hoag’s 
salary will be withdrawn, and a claim from Mr. Smith for refund 
of the salary repayment will receive consideration, if and when pre- 
sented to this office. The charge for the disallowed portion of Mr. 
Hoag’s travel expenses was not raised against an accountable fiscal 
officer (the only actual payment having been made to the railroad 
companies, which were entitled in any event) ; and since it is evident 
the travel orders were issued as a result of misunderstanding, rather 
than outright error or negligence, and in consideration of the Assist- 
ant Secretary’s view in the matter, continuation of the charge raised 
against the officer who issued the travel order will not be required. 

There remains, however, a similar unaccounted for charge in the 
umount of $30.63 paid on another transportation request which was 
allowed to remain in Mr. Hoag’s possession after he had resigned, 
and after his final salary had been paid to him in full, the request 
having been used by him for personal travel. A-96530, April 8, 1939. 
The Secretary of Agriculture is reported to have determined that the 
regional attorney, Mr. William F. Farrell, was the employee respon- 
sible, and to have made several demands upon him for repayment, but 
no collection of the amount has been reported. For your convenient 
reference, there is enclosed a copy of a letter from this office dated 
September 19, 1940, A-96530, in reply to Mr. Farrell’s request for a 
ruling on the question of his liability. 


(B-32689) 


TRANSFER OF EMPLOYEES BETWEEN FEDERAL AGENCIES UNDER 
WAR SERVICE REGULATIONS—TRAVELING EXPENSES, ETC. 


Where, under authority of the First War Powers Act, 1941, and regulations issued 
pursuant thereto, an employee is involuntarily transferred from one Federal 
agency to another for the better prosecution of the war, and is to be reim- 
bursed, as provided in the regulations, for the cost of transporting himself, 
his immediate family, and his household goods, “in accordance with Gov- 
ernment regulations,” the Government regulations applicable to intra-agency 
transfers are generally for application, in the absence of special regulations 
relative thereto. 

Under the regulations issued pursuant to the First War Powers Act, 1941, relat- 
ing to the transfer of personnel between Federal agencies for the better 
prosecution of the war, the United States Civil Service Commission must 
find and determine whether the transfer is voluntary or involuntary and 
indicate its findings on the authorization for the transfer to the respective 
agency involved, and, in a case where it is found that the transfer is inyol- 
untary, the authorization for travel at Government expense incident to the 
transfer should be issued by the agency to which the transfer is authorized. 

In the absence of a finding by the United States Civil Service Commission that 
the transfer of an employee from one Federal agency to another under au- 
thority of the First War Powers Act, 1941, and the regulations issued pur- 
suant thereto, was without his consent, payment from appropriated funds 
of the employee’s traveling expenses incident to such transfer may not be 
made solely on the basis of his ex parte self-serving statement that the 
transfer was made without his consent, 
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Comptroller General Warren to Albert D. Misler, Office for Emergency Man- 
agement, March 6, 1943: 


Reference is made to your letter of January 28, 1943, as follows: 


The attached Bureau Voucher No. 33,718 for $48.30 in favor of Artemus B. 

Weatherbee has been presented to this office for administrative examination 

. and certification. This voucher represents a claim for reimbursement of mileage 
not in excess of cost by common carrier incurred by the claimant for travel per- 
formed by privately owned automobile from Kansas City, Missouri to Wash- 
ington, D. C. 

Mr. Weatherbee was appointed by the Division of Central Administrative 
Services, Office for Emergency Management as a Senior Classification Officer, 
CAF-12, effective November 21, 1942 with headquarters at Washington, D. C. 
Prior to this appointment he was employed by the Farm Credit Administration, 
Department of Agriculture as a Chief Appointment and Placement Officer, CAF-11, 
with his official station designated at Kansas City, Missouri. No travel author- 
ization has been issued to cover this travel. 

While normally expenses incurred in travel of this nature, that is, involving 
a transfer between two federal agencies, would be considered as personal in that 
it is construed to be travel incident to reporting to a first duty station (21 C. G. 
618, 17 id 874, 13 id 390), Mr. Weatherbee’s appointment journal bears the 
following notation: “Under Executive Order 9243, Directive X of the War 
Manpower Commission.” (A copy of this appointment journal is attached.) 

The First War Powers Act, approved December 18, 1941 provides in part: 


“* * * The President is hereby authorized to make such redistribution of 
functions among executive agencies as he may deem necessary, including any 
functions, duties and powers hitherto by law conferred upon any executive de- 
partment, commission, bureau, agency, governmental corporation, office, or officer 
in such manner as in his judgment is déemed best fitted to carry out the purposes 
of the title * * * and to this end is authorized to make such regulations 
and to issue such orders as he may deem necessary, which regulations and orders 
shall be in writing and shail be published in accordance with Federal Register 
Act of 1935. 

“* * * In carrying out the purpose of this title the President is authorized 
* * * to transfer any duties or powers from any existing department, com- 
mission, bureau, agency, governmental corporation, office or officer, to another, 
to transfer the personnel thereof or any part of it, either by detail or assign- 
ment, together with the whole or any part of the records or public property 
belonging thereto (55 Stat. 838, 50 U. 8. Code 601, 602).” 

Pursuant to this authority the President by executive order No. 9139 dated 
April 18, 1942 established the War Manpower Commission. This order provides 
in part: 

“I. There is established within the Office for Emergency Management of the 
Executive Office of the President a War Manpower Commission which consists 
of the Federal Security Administrator as Chairman * * 

“II. The Chairman, after consultation with the members we the Commission 
shall: 

“a. Formulate plans and programs and establish basic national policies to 
assure the most effective mobilization and maximum utilization of the nation’s 
manpower in the prosecution of the war; and issue such policy and operating 
directives as may be necessary thereto. 


* . * * * * * 


“e, Prescribed basic policies covering the filling. of the Federal Government’s 
requirements for manpower, excluding those of the military and naval forces, 
and issue such operating directives as may be necessary thereto.” 

Under the authority vested in the War Manpower Commission by the pro- 
visions of this Executive Order, the Commission on September 14, 1942 issued 
Directive X which states in part: 

“To all departments and agencies of the Federal Government, concerning 
transfer and releases of Federal Employees * * 

“I. Whenever, the Civil Service Commission shall and that a civilian employee 
of any department and agency of the executive branch of the Federal Govern- 
ment can make a more effective contribution to the war effort in a position in 
some other such department or agency, the Commission, with or without the 
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consent of the employee or of the department or agency in which he is employed 
or to which he is transferred, shall direct the transfer of such employee to such 
position. 


. r * * * * * * 


“VI. No employee shall, without his consent, be transferred to a position 
at a lower salary than he received at the time such transfer is directed, nor 
shall any employee, without his consent, be transferred to a position beyond 
reasonable commuting distance of his home, unless the department or agency 
concerned shall reimburse the employee for the cost of transporting himself, 
his immediate family, and his household effects in accordance with government 
regulations.” 

The foregoing provisions of Directive X, supra, were incorporated into the War 
Service Regulations IX, Sec. 2a, Paragraph III, promulgated by the Civil Service 
Commission, and in addition thereto established a procedure for the presentation 
by an employee to be involuntarily transferred of a written statement to the 
War Transfer Unit giving his reasons for desiring to remain with the agency 
with which he is then employed and also sets up a procedure for appeal to the 
Commission in the event the transfer is directed by the War Transfer Unit. 

It appears from the information presented in connection with the case that 
while the transfer was effected through the War Transfer Unit of the Civil 
Service Commission that Mr. Weatherbee did acquiesce in the transfer but on 
condition that the Office for Emergency Management agree to pay the traveling 
expenses and expenses involved in transporting his household effects to Wash- 
ington, D.C. (A copy of Form 3876 issued by the War Transfer Unit of the Civil 
Service Commission is attached.) The records of the Commission, however, 
do not reflect that the transfer was involuntary within the purview of Directive 
x 


There is however, no well defined ruling on what, in fact, constitutes an in- 
voluntary transfer under Directive X nor whether the authority to designate 
a transfer as involuntary is vested in the agency seeking the employee or whether 
it must so be directed by the Civil Service Commission. 

In view of the facts related above we would appreciate your advising us 
whether your office considers the transfer of Mr. Weatherbee as involuntary 
unaer Directive X of the War Manpower Commission entitling him to reimpurse- 
ment for traveling expenses and expenses incident to transporting his personal 
household effects from Kansas City, Missouri to Washington, D. O. We would 
also appreciate your informing us of the prerequisites to the payment of expenses 
of this nature in accordance with Directive X of the War Manpower Commis- 
sion, supra. 


Attached to the voucher is a copy of letter dated November 4, 1942, 
from the United States Civil Service Commission authorizing the 
transfer of Artemus E. Weatherbee “under War Service Regulation 
IX, Section 2, Subsection (a)”, which regulation was issued pursuant 
to War Manpower Directive X, the referred-to subsection of the Civil 
Service Regulation setting forth, among others, the following condi- 
tion: 

(3) No employee shall, without his consent, be transferred to a position at a 
lower salary than he is receiving at the time transfer is initiated, nor shall any 
employee, without his consent, be transferred to a position beyond reasonable 
commuting distance from his home unless the department or agency concerned 
shall reimburse the employee for the cost of transporting himself, his immediate 
family, and his household goods in accordance with Government regulations. 
[Italics supplied.] 

While the rule has been stated in the decisions cited in your letter 
[21 Comp. Gen. 613; 17 id. 874; 18 id. 390] that generally there is no 
authority of law or regulation to reimburse an employee the cost of 
travel to accept a new position upon a regular transfer from one Fed- 
eral agency to another, it must be concluded that the authority vested 
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in the President by the First War Powers Act, 1941, 55 Stat. 838 
(quoted in your letter) “to make such regulations and to issue such or- 
ders as he may deem necessary,” in connection with transfer of person- 
nel between Federal agencies for the better prosecution of the war, is 
broad enough to authorize him or the War Manpower Commission 
and/or the United States Civil Service Commission to which the Presi- 
dent’s authority has been delegated, to obligate appropriated funds of 
a Federal agency to which an employee is involuntarily transferred 
(without his consent) for the cost of “transporting himself, his im- 
mediate family, and his household goods, in accordance with Govern- 
ment regulation.” In such cases, the Government regulations appli- 
cable to intra-agency transfers are generally for application in the 
absence of special regulations relative thereto. The United States 
Civil Service Commission must find and determine whether the trans- 
fer is voluntary or involuntary and indicate its findings on the author- 
ization for the transfer to the respective Federal agency involved. 
The matter is not one to be left to the particular employee involved, 
that is, no payment is authorized from appropriated funds solely on 
the basis of an ew parte self-serving statement by an employee that his 
transfer was made without his consent. If the United States Civil 
Service Commission finds and determines that the transfer is without 
the consent of the employee, then the agency to which the employee is 
thus authorized to be transferred, should issue the proper travel 
authorization. : 

In the instant case the United States Civil Service Commission 
merely shows in its authorization for the transfer dated November 4, 
1942, that the action was taken under Subsection (a), Section 2, War 
Service Regulations IX, which are based on War Manpower Directive 
X. That section of the Civil Service regulations and the correspond- 
ing provisions in the War Manpower Directive authorize transfer 
of employees either with or without their consent. Accordingly, nct- 
withstanding the ew parte self-serving statement of the employee here 
involved appearing on his voucher that he consented to the transfer 
only in the event that he be reimbursed the cost of transportation from 
Kansas City, Missouri, to Washington, D. C., the present record does 
not show that the transfer was without his consent, and accordingly 
does not support the payment claimed on the voucher. 

You are advised, therefore, that in the absence of a determination by 
the United States Civil Service Commission that the transfer was 
without the employee’s consent, you are not authorized to certify the 
voucher for payment. j 

If, however, the United States Civil Service Commission finds and 
determines that the transfer in this instance was without the consent 
of Mr. Weatherbee, and the Office for Emergency Management con- 
firms the statement that he was given verbal instructions in advance 
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to perform the necessary travel, the voucher for transportation ex- 
penses, not to exceed the cost of travel by common carrier from Kansas 
City, Missouri, to Washington, D. C., as claimed on the voucher, may 
be allowed. 


The voucher and supporting papers are returned herewith. 


(B-32493) 


COMPENSATION FOR VESSELS REQUISITIONED FOR USE UNDER SEC- — 
TION 902, MERCHANT MARINE ACT OF 1936, AS AMENDED 


Where, under authority of section 902 of the Merchant Marine Act of 1936, as 
amended, the owner of a vessel was notified that the vessel, previously 
requisitioned for use, was to be requisitioned for title, the simultaneous protest 
by the owner, accompanied by a request that the requisitioning for title be 
reconsidered by the Government, precludes the existence of any implied con- 
tract such as might bind the Government to its previous action of requisition- 
ing for title and, thus, render improper a continuance of the vessel in a status 
of requisitioned for use. 

When the Government requisitions the use of a private vessel pursuant to section 
902 of the Merchant Marine Act of 1936, as amended, under a charter reserving 
to the Government the right to take title to the vessel at a future date should 
such action become necessary or desirable, the charter should contain a provi- 
sion that, in the event such right is exercised, the compensation otherwise 
payable for the vessel will be reduced in the amount of the charter hire previ- 
ously paid for its use by the United States, 

Section 902 (a) of the Merchant Marine Act of 1936, as amended, relating to the 
compensation to be paid owners of private vessels requisitioned for use or 
title during a national emergency, and providing that “in no case shall the 
value * * * bedeemed enhanced by the causes necessitating the taking or 
use,” operates to prohibit the payment of charter hire for vessels which were 
in existence on September 8, 1989—the date of the President’s proclamation 
of a “limited national emergency”—and which were requisitioned for use 
thereafter, to the extent that it exceeds the fair market value of the use of 
such vessels on said date, provided such excess be determined as due to the 
economic conditions directly caused by the national emergency. 

The compensation payable for the use of vessels requistioned for use under section 
902 of the Merchant Marine Act of 1936, as amended, to which the usual tests 
of fair market value are inapplicable because of their unique construction and 
method of operation, may be determined on the basis of actual earnings of such 
vessels for the year 1939 while in the hands of the owners, subject to adjust- 
ment for abnormalities in accordance with the formula prescribed by section 
722 of the Internal Revenue, Code for determining base period earnings in 
connection with the computation of excess-profits tax, provided there be 
eliminated from such amount any element of profit. 


Acting Comptroller General Elliott to the Administrator, War Shipping Admin- 
istration, March’10, 1943: 


I have your letter of February 12, 1943, as follows: 


The purpose of this letter is to make inquiry as to whether or not your office 
would have any objection to the settlement by the War Shipping Administration 
of its obligations to Seatrain Lines, Inc. arising out of the taking of five Seatrain 
vessels under the circumstances set forth in this letter, such settlement being along 
the lines hereinafter discussed. 

In the latter part of June and the early part of July, 1941, the Maritime Com- 
mission took over for use the vessels SEATRAIN HAVANA and SEATRAIN NEW 
YORK, which vessels were turned over by it to the Navy Department for use as 
naval auxiliaries. These two vessels were not formally requisitioned, but if satis- 
factory charter arrangements with the owner were not arrived at through negotia- 
tions, the vessels were to be treated as having been requisitioned and the 
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obligations of the Government for such use were to be settled in accordance with 
the provisions of Section 902 of the Merchant Marine Act, 1936, as amended. 

In February, 1942, the SEATRAIN TEXAS was requistioned for use and turned 
over to the War Department for military purposes. 

In May, 1942, the vessels SEATRAIN NEW JERSEY and SEATRAIN NEW 
ORLEANS were requisitioned for use, in accordance with the general program 
of the War Shipping Administration of putting into effect such requisition for 
substantially all large vessels. These two vessels were, for some months, operated 
for the account of the War Shipping Administration in the carriage of loaded 
cars between New Orleans, Louisiana, and Havana, Cuba. About September, 
1942, the SEATRAIN NEW JERSEY was allocated to the Navy Department for 
uSe aS a naval auxiliary and the SEATRAIN NEW ORLEANS, although continu- 
ing to be operated for account of the War Shipping Administration, was shifted 
into a service established between Port Everglades, Florida and Havana, Cuba. 

Shortly after the acquisition of the first two vessels, negotiations were entered 
into between the Maritime Commission and the owner, with a view to fixing the 
rate of hire and other charter terms. When the War Shipping Administration, 
pursuant to Executive Order of the President, took over the charter and requisi- 
tion functions of the Maritime Commission, such negotiations were thereafter 
conducted by the War Shipping Administration. I do not believe it necessary to 
discuss in detail the course of these negotiations except to say that they did not 
result in arriving at an agreement which I could approve. 

Following the breakdown of the negotiations in October, 1942, the War Ship- 
ping Administration notified the owner on October 6, 1942, that the vessels were 
to be requisitioned for title. The owner protested against this action on the 
part of the War Shipping Administration and requested me, first, to examine 
into the question as to whether there was any compelling necessity for the Govern- 
ment taking title to these vessels rather than continuing to employ them on a 
charter basis, and, secondly, indicating that if requisition for title was not in- 
sisted upon, further negotiations would be undertaken which might lead to a 
reduction in claims of the owner for hire below its previous demands. 

Following receipt of your letter of November 28, 1942, outlining your views 
as to the employment of vessel values and rates of hire as of September 8, 1939, as 
a proper method of determining compensation under the provisions of Section 
902 of the Merchant Marine Act, 1936, as amended, the War Shipping Adminis- 
tration and the owner undertook to examine into the question as to whether or 
not, without conceding the final validity of your views, a rate of hire for the 
Seatrain vessels could nevertheless be arrived at in concord with your views. 
Such examination seemed to show that, assuming the result of operations for 
the year 1939 could be adjusted for certain abnormalities existing in that year, a 
mutually satisfactory rate of hire could be arrived at within the framework of 
your communication. 

Following discussions between the staff of the War Shipping Administration 
and representatives of the owner, of which your office was kept informed, the 
following general proposal was conditionally approved by me: 

1. Charter hire rates to be determined on the basis of 1989 earnings, con- 
verted to a 5-ship operation and corrected for any abnormalities which could be 
demonstrated to have had a serious effect upon such earnings; 

2. The correction of 1939 earnings for abnormalities should be on the same basis 
as would be recognized by the Bureau of Internal Revenue if, under applicable 
provisions of the Internal Revenue laws, the year 1939 was considered as a base 
year for the purpose of excess profits tax computation ; 

8. The amount which might be determined by the use of 1939 earnings, subject 
to adjustment to a 5-ship operation and correction for abnormalities, as outlined 
above, was not to exceed the amount which would have been payable under a 
formula previously discussed, whereby settlement was suggested through the use 
of a basic figure representing 1941 earnings (after depreciation and interest), less 
25 per cent, and added to said basic figure, in the case of each vessel, the actual 
depreciation and interest applicable thereto. The basic figure under this formula 
would have been, for each vessel, $415,327.83 ; 

4. It was to be ascertained from the War Department and the Navy Depart- 
ment whether they had any objection to continuing these vessels on a charter 
basis rather than requisition for title; 

5. Such clearance should be obtained from the Comptroller General as might 
be considered advisable in the light of all the circumstances. 

In view of the previous connection of the Maritime Commission with this mat- 
ter, I solicited and secured the approval of that body and accordingly indicated 
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my willingness to the disposition of this matter along the lines of the above 
numbered paragraphs. 

There has now been worked out by the staff of the War Shipping Administra- 
tion, after consultations with representatives of the owner, a computation as the 
proper basic figure to be used on the theory that the matter be settled through 
the use of 1939 earnings, converted to a 5-ship operation and adjusted for abnor- 
malities. A summary of the computations, whereby such basic figure was ar- 
rived at, is appended to this letter. It shows that, on this basis, the amount 
representing the earnings per ship is $398,704.56 to which is to be added, in 
order to obtain the annual charter hire of these vessels, the actual depreciation 
and interest charges applicable thereto). 

It is understood with the owner that if the Internal Revenue Bureau should 
review the adjustment for abnormalities, then the hire will be adjusted so as to 
reflect any change made in any such allowance for abnormalities, provided that 
the basic earnings figure for hire (not including depreciation and interest) shall 
not be increased above the amount of $415,327.83. The owner reserves and shall 
have the right and opportunity to present to the Administrator representations 
that the allowances made for abnormalities are unfair to the owner and the 
Administrator agrees to make any corrections which he may find fairly due. 

The Seatrain vessels are unique with respect to method of operation, and their 
construction and use involve patented and other special features. The proper 
rate of hire is, in my opinion, most readily determinable through the use of actual 
earning power of the vessels while they were in the hands of the owner. 

Furthermore, the special characteristics of the vessels and the need for their 
use in conjunction with special shore terminals, indicates that, at the conclusion 
of hostilities, the use of these vessels by the Government is not feasible, nor 
would it be feasible to dispose of them otherwise than to the present owner. It 
is to be concluded therefore, that unless the War or Navy Departments make 
structural changes therein far beyond what I understand has so far been done, 
so as to make restoration to their original use prohibitively expensive to the 
Government, we should continue to charter these vessels rather than to acquire 
title thereto. It is understood, of course, that in the event of future major struc- 
tural changes, the Government still reserves the right to requisition title at that 
time, and the Government’s position in this respect has been made entirely plain 
to the owner. ’ 

I wish to point out that two of the vessels were not completed until late in the 
year 1940 and did not get into full operation until 1941. Under these circum- 
stances, settlement as to all five vessels on the basis of 1939 earnings appears to 
be beyond the requirements of your letter and is favorable to the Government's 
interests. 

With regard to the restoration of the vessels to their status as chartered ves- 
sels, no tender of just compensation on the basis of acquisition for title has been 
made. No action by the Government by way of making structural changes has 
been taken which would not have been taken regardless of the status of the 
vessels. Notice of requisition for title was promptly protested by the owner and 
such protests have been under consideration by the War Shipping Administration. 
Therefore, no substantial objection exists to placing the vessels on a use basis. 
Furthermore, as indicated above, I do not consider it desirable under present 
circumstances that the United States acquire title to these vessels. 

Section 902 of the Merchant Marine Act, 1936, as amended, appears to authorize 
this course of action, inasmuch as it provides (subsection c) as follows: 

“If any property is taken and used under authority of this section, but the 
ownership thereof is not required by the United States, the Commission, at the 
time of the taking or as soon thereafter as the exigencies of the situation may 
permit, shall transmit to the person entitled to the possesion of such property 
acharter * * *%,” 

It is my view that the Government has, under the statute, a reasonable time 
to determine whether, in the light of all the circumstances, it should acquire the 
vessels for use or for title, and that the mere notification to an owner of the 
taking for title is not, in and of itself, conclusive on the United States as to the 
character of the taking, if, within a reasonable time thereafter, it appears that 
the best interests of the United States would be served by the employment of 
the vessel on a use or charter basis. 

In conclusion, I may state the problems on which your views are solicited 
as follows: 

1, Is the administrative settlement of charter hire for these vessels along the 
lines outlined in this letter and the appendix hereto, subject to objection by you 
in the light of your general letter of November 28, 1942? 
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2. Is there Any objection on your part to not carrying out the requisitioning 
of these vessels for title and continuing them in the status of vessels requisitioned 
for use and subject to the reservation of the Government’s right to requisition 
these vessels for title if such course of action is at a later date considered neces- 


sary for the protection of the Government in the light of circumstances which 
may then arise? 


The presence of legal objection to the proposed action of your 
Administration in requisitioning these Seatrain vessels for use rather 
than for title undoubtedly would render unnecessary consideration of 
the propriety of the charter hire for such vessels fixed upon the basis 
set out. Hence, attention first will be directed to the phase of the 
matter covered by your second question. 

Section 902 of the Merchant Marine Act, 1936, as amended, 53 
Stat. 1255, 46 U. S. C. 1242, under which these vessels were taken, 
provides in pertinent part as follows: 


Whenever the President shall proclaim that the security of the national 
defense makes it advisable or during any national emergency declared by 
proclamation of the President, it shall be lawful for the Commission to requisi- 
tion or purchase any vessel or other watercraft owned by citizens of the United 
States, or under construction within the United States, or for any period during 
such emergency, to requisition or charter the use of any such property. The 
termination of any emergency so declared shall be announced by a further 
proclamation by the President. When any such property or the use thereof 
is so requisitioned, the owner thereof shall be paid just compensation for the 
property taken or for the use of such property, but in no case shall the value 
of the property taken or used be deemed enhanced by the causes necessitating 
the taking or use. If any property is taken and used under authority of this 
section, but the ownership thereof is not required by the United States, such 
property shall be restored to the owner in a condition at least as good as when 
taken, less ordinary wear and tear, or the owner shall be paid an amount 
for reconditioning sufficient to place the property in such condition. The owner 
shall not be paid for any consequential damages arising from a taking or use 
of property under authority of this section. 

. +. ” ” ” * * 


If any property is taken and used under authority of this section, but the 

ownership thereof is not required by the United States, the Commission, at the 
time of the taking or as soon thereafter as the exigencies of the situation may 
permit, shall transmit to the person entitled to the possession of such property 
a charter setting forth the terms which, in the Commission’s judgment, should 
govern the relations between the United States and such person and a state- 
ment of the rate of hire which, in the Commission’s judgment, will be just 
compensation for the use of outh Property and for the services required under 
the terms of such charter. * 
Thus, under said section the War Shipping Administration (as 
successor to the United States Maritime Commission under Executive 
Order No. 9054 dated February 7, 1942), is authorized to requisition 
private vessels during certain periods of emergency, either for title 
or for-use. And, of course, the determination as to which of these 
alternatives would, in the case of a particular vessel or group of 
vessels, be in the best interests of the United States, is the responsi- 
bility of the War Shipping Administration. 

Section 902 leaves to future dealings between the Administration 
and the owner the extent to which interest in the vessel is to vest 


in the United States. That is to say, the taking alone does not 
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indicate that title to the vessel is required by the Government. 
Moreover, subsection (c)—as stated in your letter—would seem to 
reserve to the Administration the right subsequently to charter the 
vessel if as soon after the taking “as the exigencies of the situation 
may permit” such course appears to be the most advantageous from 
the standpoint of the Government. Hence, the principal doubt in the 
instant case as to the authority of the Administration to charter 
these Seatrain vessels stems from the action of the Administration 
in previously giving notice to the owner that the taking was for title. 

When the Government appropriates or requisitions private property 
under legislative authority, the taking gives rise to an implied promise 
to pay just compensation for such property. United States v. Great 
Falls Manufacturing Company, 112 U. 8S. 645; United States v. 
Lynah, 188 U. 8. 445; United States v. North American Company, 
253 U. S. 330; Phelps v. United States, 274 U. S. 341. Where the 
statute authorizes—as does section 902—a requisitioning of property 
either for title or for use the nature of the implied promise neces- 
sarily depends upon the facts and circumstances involved. An im- 
plied contract does not arise, from denials and protestations of parties, 
but from their common understanding whereby mutual intent to con- 
tract without formal words therefor is shown. FE. W. Bliss Co. v. 
United States, 258 U. S. 187; Jones v. Mencik, 286 F. 890. Hence, 
regardless of the significance which otherwise might be attributed 
to the prior notice by the Administration as to the nature of the 
taking, the simultaneous protest by the owner of the vessels, accom- 
panied by a request that such course of action be reconsidered, pre- 
cludes the existence of any implied contract such as might bind the 
Government to the action previously indicated. 

It is noted that the proposed charter will reserve to the Govern- 
ment the right to take title to these vessels at a future date should 
such action become necessary or desirable. Although not so stated in 
your letter, it is presumed that the charter will further provide that 
in the event such right is exercised, the compensation otherwise pay- 
able for the vessels will be reduced in the amount of the charter hire 
previously paid for their use by the United States. Under such cir- 
cumstances, there would appear to be no legal objection to chartering 
these vessels rather than taking title thereto, if such course be de- 
termined by your Administration as in the best interests of the 
United States. 

The decision of November 28, 1942 (22 Comp. Gen. 497), rendered 
under authority of section 8 of the act of July 31, 1894, 28 Stat. 207- 
208, as amended by Title III of the Budget and Accounting Act, 42 
Stat. 24, related primarily to the effect of the enhancement clause 
of said section 902 of the Merchant Marine Act, 1936, upon the amount 
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of just compensation which lawfully may be paid when the title to a 
vessel has been requisitioned under said.act. In this connection, it was 
held (quoting from the syllabus) : 

Section 902 (a) of the Merchant Marine Act of 1936, as amended, relating 
to the compensation to be paid owners of private vessels requisitioned by the 
United States during the existence of a national emergency, and providing that 
“in no case shall the value of the property taken or used be deemed enhanced 
by the causes necessitating the taking or use,” operates to prohibit the payment 
of compensation for such vessels based on values in excess of those existing on 
September 8, 1939—the date of the President’s proclamation of a “limited na- 
tional emergency”—provided the excess be determined as due to economic con- 
ditions directly caused by the national emergency. 

However, with respect to the effect of said enhancement clause upon 
the amount payable as charter hire for the use of a vessel requisi- 
tioned on a time charter basis, it was held (quoting from the syllabus) : 

‘The limitation in section 902 (a) of the Merchant Marine Act of 1936, as 
amended, upon the compensation that may be paid by the United States for 
vessels requisitioned for title or use during any national emergency, prohibits 
any increase in compenhsation by reason of an “enhancement” in value of the 
vessel from causes necessitating the taking or use, and has no applica- 
tion to increased costs of operation, etc., in cases where the use of a vessel is 
requisitioned. 

Subsection (b) of said section 902 limits the values which may be 
placed upon vessels taken or used under said section if it appears either 
that a construction-differential subsidy has been paid on the vessel 
under the provisions of Title V of said act or that the vessel contains 
national defense features previously paid for by the United States. 
It may not be determined from the facts stated in your letter whether 
the provisions of this subsection have application to the involved ves- 
sels. However, it will be assumed for the purposes of this decision 
that all five vessels here involved were constructed wholly with private 
funds. 

The statistics and computations appended to your letter are designed 
to effect certain adjustments in the actual] earnings for the three vessels 
in operation during the year 1939, together with adjustments in the 
1941 earnings for the two vessels completed and placed in operation 
subsequent to 1939, in accordance with section 722 of the Internal 
Revenue Code, as amended by section 222 of the Revenue Act of 1942, 
Public Law 753, approved October 21, 1942, 56 Stat. 914. There is no 
indication either in your letter or in the attachments thereto as to the 
market value of the first group of vessels on September 8, 1939. Such 
omission probably is due to your determination that “The Seatrain 
vessels are unique with respect to method of operation, and their con- 
struction and use involve patented and other special features” or to 
your opinion that “The proper rate of hireis * * * most readily 
determinable through the use of actual earning power of the vessels 
while they were in the hands of the owner.” It is recognized that other 
than the usual tests may have to be resorted to in fixing the charter 
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hire for the use of particular types of vessel. See 7'he J. C. White, 295 
F. 593, 595. 

The nature of the objection hereinafter discussed probably will be 
more readily understandable if it be assumed that the problem concerns 
only those vessels actually in operation during the year 1939. The 
absence of evidence of the fair market value of such vessels on Sep- 
tember 8, 1939, would seem to have the effect of making the principles 
laid down by said decision of November 28, only indirectly applicable 
in the present problem. Perhaps, it would be advisable specifically to 
state the standard to which the proposed charter hire must conform in 
order to comply with the enhancement clause of said section 902. Said 
clause would appear to prohibit the payment of charter hire for vessels 
in existence on September 8, 1939, and requisitioned for use by the 
Government thereafter, to the extent that it exceeds the fair market 
value of the use of such vessels on September 8, 1939, provided such 
excess be determined as due to the economic conditions directly caused 
by the national emergency. 

While it would appear unnecessary for present purposes to discuss 
in any detail the effects of the excess-profits tax provisions of Title II 
of the Revenue Act of 1942—a matter primarily for the consideration 
of the Bureau of Internal Revenue—it may be helpful to consider 
briefly the purpose of section 722 of the Internal Revenue Code, as 
amended thereby. The Committee on Ways and Means, House of 
Representatives, in its report (No. 2338, page 142) on H. R. 7378, which 
subsequently became the Revenue Act of 1942, explains such purpose 
as follows: 

In the light of the greatly increased excess-profits tax rate, it is believed desir- 
able to afford relief in meritorious cases to corporations which bear an excessive 
tax burden because of an abnormally low excess profits credit. Therefore sec- 
tion 722 which currently extends relief only in a limited class of cases is revised 
and broadened so as to remove existing inequities and to alleviate hardship in 
eases where relief cannot now be obtained. Under this revision, corporations 
satisfactorily establishing eligibility for relief will have their excess profits tax 
recomputed on the basis of the excess profits credit based on income. This 
credit will be predicated upon an amount which is a fair and just reflection of 
the normal earning capacity of the business and which it is entitled to retain 
before the imposition of an excess profits tax. Such amount will be used as a 
constructive average base period net income, replacing the actual average base 
period net income in the recomputation of the tax under this section. In the 
case of eligible taxpayers not now entitled to use the excess profits credit based 
on income, provision is made for the use of such credit computed upon the 
constructive average base period net income. In order to eliminate considera- 
tion of the effects of the war, it is provided that, in determining the constructive 
average base period net income, no regard shall be had to events or conditions 
affecting the taxpayer, an industry of which it is a member, or taxpayers gen- 
erally, oecurring or existing after December 31, 1939. Thus high war prices, 
swollen demand, and other factors which would not be normal prior to the 
imposition of the excess profits tax shall be eliminated in the computation of the 
normal or average earning capacity of the taxpayer. 

In other words, where the use of the actual net income for the base 
period results in an unjust excess-profits tax due to the influence of 
unusual and extraordinary factors on the business of the tax payer dur- 
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ing such period, the law permits certain adjustments in such net income 
resulting in what is termed “constructive average base period net in- 
come.” And, it is this amount, computed as provided by the terms 
of said section—subsequently to be adjusted in accordance with any 
changes actually effected therein by the Bureau of Internal Revenue— 
which it is here proposed to use as a base for determining the charter 
hire for these Seatrain vessels. The last sentence of the above-quoted 
portion of the Committee report to the effect that high war prices, 
swollen demand, and other abnormal factors are not reflected in the 
amount computed in accordance with the formula contained therein, 
would appear to support the use of such amount as indicative of the 
fair market value of the use of the vessels during the year 1939. 

However, notwithstanding such fact, there is considerable doubt 
whether the rate thus determined is not subject to the following funda- 
mental objection. The purpose of the formula prescribed by section 
722 is—as above stated—to provide a fair basis upon which to compute 
the “greatly increased excess-profits tax” imposed by said - Revenue 
Act of 1942. Nevertheless, the amount of net income so calculated 
apparently includes some profit—however normal—which the act ex- 
empts from the operation of the excess-profits tax. In fact, the very 
term “excess-profits tax” seems to leave that conclusion inescapable. 

Both textbook writers and the courts agree that since the element 
of profit depends so much upon the fortune, skill, and good manage- 
ment with which a business is conducted it, alone, furnishes no test 
of the value of the property and may not be accepted in condemnation 
proceedings as proof of market value. Orgel, “Valuation under Emi- 
nent Domain,” section 177; 2 Lewis, Eminent Domain, 3d Edition, sec- 
tion 670; 2 Nichols, Eminent Domain, section 1172; City of Los Angeles 
v. Deacon, 7 Pac. 2d 378, 379; Gauley and EF. Ry. Co. v. Conley, 100 8. E. 
290, 291; West Chicago Park Com’rs v. Boal, 83 N. E. 824, 828. This 
principle would appear equally for application where the determina- 
tion involves the fair market value of the use of the property. See, 
in this connection, Hudson Navigation Co. v. United States, 57 C. Cls. 
411; Gulf Refining Co. v. United States, 57 C. Cls. 559. 

The soundness of the rule is apparent when considered in the light 
of the usually employed standard of market value, that is, the amount 
a willing buyer would pay a willing seller for the property or for 
its use. See 29 C. J. S. 197, page 974, and cases cited. A prospective 
charterer of a vessel might be interested in the earnings of the vessel 
in the hands of its owner as some indication of what he himself 
might expect to earn from the vessel, but he certainly would not 
be willing to pay the sum total of such earnings to the owner as 
charter hire. In other words, he would be willing to pay only its 
fair rental value. 
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On the other hand, the same authorities state that where the Gov- 
ernment takes not only the property but also the business conducted 
thereon, evidence of profits is allowable. It might be argued, upon 
a showing that it is not now possible to replace these Seatrain vessels 
with others suitable for the purpose of carrying on the business of 
the owner, that the action of the Government is tantamount to a tak- 
ing of the business. However, in this connection, attention is invited 
to that portion of section 902 above quoted which states “The owner 
shall not be paid for any consequential damages arising from a taking 
or use of property under authority of this section.” Thus, a clear 
distinction is apparent between a case such as this—where all five 
vessels have been taken off their usual routes and four of them turned 
over to military and naval uses—and a case such as the appropriation 
by the Government of the use of a railroad where the business of the 
road continues as usual after it has passed into Government hands. 
Compare, Railway Steel Spring Co. v. Chicago and E. 1. R. Co., 261 
F. 690; Commissioner of Internal Revenue v. Middland Val. R. Co., 
57 F. (2d) 1042. 

Accordingly, if, as would appear from the present record, the pro- 
posed charter hire for these Seatrain vessels as computed in accord- 
ance with the formula prescribed by section 722 of the Internal 
Revenue Code, as amended, includes an element of profit earned by 
the owners of the vessels, through their operation during the year 
1939, such amount would appear to be in excess of the fair market 
value of the use of such vessels as limited by the enhancement clause 
of said section 902 of the Merchant Marine Act of 1936, and to such 
extent unauthorized. See, particularly, Gulf Refining Co. v. United 
States, supra. However, if such profit as may be contained in such 
amount be eliminated—with a fair degree of accuracy—this office 
would not be required to object to otherwise proper payments for 
the use of such vessels upon the basis set forth. 


(B-32721) 


REGULAR ARMY OFFICERS APPOINTED FROM CIVIL LIFE—PERSONAL 
TRANSPORTATION AND TRANSPORTATION FOR DEPENDENTS FROM 
HOME TO FIRST DUTY STATION 


Warrant officers appointed in the Regular Army from civil life are not entitled, 
under section 12 of the Pay Readjustment Act of 1942, to reimbursement 
on a mileage or other basis for expenses of travel from home to first duty 
station. 

Transportation, at Government expense, from home to first duty station for 
dependents of officers of the Regular Army appointed from civil life is 
not authorized by section 12 of the Pay Readjustment Act of 1942. 
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Assistant Comptfoller General Elliott to the Secretary of War, March 12, 1943: 


There has been received your letter of February 23, 1943, as 
follows: 





The War Department has before it for consideration the question whether 
it may properly issue travel orders under which payment of mileage or other 
form of travel reimbursement may be legally made to warrant officers appointed 
in the Regular Army from civilian life covering travel from their homes to their 
first duty stations. 

In this connection, attention is invited to the fact that such warrant officers 
are now being reimbursed under proper orders for the expenses of travel per- 
formed by their dependents from the homes of such personne! to their first duty 
stations under the authority of that part of Section 12 of the Pay Readjustment 
Act of 1942 approved June 16, 1942 (Public Law 607—77th Congress), reading 
as follows: 

“The words ‘permanent change of station’ as used in this section shall include 
the change from home to first station and from last station to home when ordered 
to active duty other than training duty, of any officer, warrant officer, nurse, or 
enlisted man of any of the services mentioned in the title of this Act, including 
retired personnel and members of the Reserve components thereof, in a grade 
for which the transportation of dependents is authorized at Government ex- 
pense, and the change from last station to home in connection with retirement, 
relief from active duty, or transfer to a Reserve component”. [Italics supplied. ] 

While the inconsistency is apparent of reimbursing such personnel for ex- 
penses of travel for their dependents from their homes to their first duty sta- 
tions, and denying reimbursement to such personnel for similar travel performed 
by themselves pursuant to orders, the War Department has refrained from in- 
cluding authority for reimbursement of such travel in orders covering this class 
of military personnel and no payment for such travel has been made, because 
it was felt that legislative authority for the reimbursement for such travel was 
doubtful. 

In an attempt to eliminate the obvious discrimination against such personnel 
in the matter of reimbursement for the travel herein discussed, your decision is 
desired as to whether such travel costs may legally be reimbursed under the 
authority of the general language of Section 12 of the Pay Readjustment Act 
cited above reading as follows: 

“Officers of any of the services mentioned in the title of this Act, including 
Reserve components thereof and the National Guard, while on active duty in 
the Federal service, when traveling under competent orders without troops shall 
receive a mileage allowance at the rate of 8 cents per mile, distance to be com- 
puted by the shortest usually traveled route and existing laws providing for the 
issue of transportation requests to officers of the Army traveling under competent 
orders, and for deduction to be made from mileage accounts when transportation 
is furnished by the United States, are hereby made applicable to all the services 
mentioned in the title of this Act, * * 

With a view therefore to the issuance of proper orders to such personnel in 
the future, your decision is requested as to whether under the authority of the 
law cited herein, or other laws applicable thereto, warrant officers appointed in 
the Regular Army from civil life may be reimbursed on a mileage or other basis 
for expenses of travel from their homes to their first duty station, provided the 
orders directing such travel so state. 


The general rule applicable to all public officers, civilian as well as 
military, is that unless otherwise provided by statute, or regulations 
having the force of statutes, such officers must place themselves at the 
place where they are first to perform duty, without expense to the 
Government. This rule has been recognized and followed, since at 
least 1857, and probably prior thereto, with respect to officers of the 
Regular Army who were appointed from civil life, such officers hav- 
ing been denied transportation to their first duty station at Govern- 
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ment expense. See 24 Comp. Dec. 434; 7 Comp. Gen. 203, and cases 
cited therein. * 

Paragraphs 1115 and 1116, Army Regulations, 1863, as quoted in 
24 Comp. Dec. 434, supra, provided : 

Citizens receiving military appointments join their stations without expense to 
the public. 

But assistant surgeons, approved by an examining board and commissioned, 
receive transportation in the execution of their first order to duty, and graduates 
of the Military Academy receive transportation from the academy to their stations. 

See, also, paragraph 1334, Army Regulations of 1895; paragraphs 
13824, 1325, Army Regulations, 1904; paragraphs 1319, 1320, Army 
Regulations, 1910; and paragraphs 1296, 1297, Army Regulations, 1913, 
corrected to April 15, 1917. 

Paragraph 2, AR 35-4830, issued December 15, 1924, provided : 

2. Not entitlied.—In the following cases mileage is not allowed: 

a. In joining for duty upon first appointment to the military service from civil 
life except in cases of officers appointed in Medical Department or the Officers’ 
Reserve Corps. 

Paragraph 2 (a), AR 35-4830, issued January 25, 1938, is to the same 
effect although the regulations issued subsequent to the enactment of 
the Pay Readjustment Act of 1942 (AR 35-4830, issued August 13, 
1942), are silent in this respect. 

It will be noted that prior to the act of August 9, 1912, 37. Stat. 252, 
the Army Regulations provided for the payment of mileage for 
graduates of the United States Military Academy only from West 
Point, New York, to their first station. It was not until enactment of 
the act of August 9, 1912, that the regulations included a provision for 
the payment of mileage to such graduates from their homes. See para- 
graph 1319, Army Regulations, 1910, as changed October 3, 1912, 
paragraph 1c (3), AR 35-8070 of December 14, 1942. It is to be 
observed, also, that provision for the payment of mileage to members 
of the Officers’ Reserve Corps when ordered to active duty, from home 
to first duty station apparently was not included in the Army Regula- 
tions until specific authority therefor had been provided by statute. 
Section 37 (a) of the National Defense Act, as amended by the act of 
June 4, 1920, 41 Stat. 776. 

Insofar as these statutory requisites for the payment of mileage to 
officers of the Army are concerned, tif existing provisions do not differ 
materially from those contained in the act of June 12, 1906, 34 Stat. 
246. Therefore, since specific legislation was necessary to confer upon 
graduates of the Military Academy mileage from their home to first 
station “as authorized by law for officers of the Army” and to members 
of the Officers’ Reserve Corps “from home to his first duty station”, and 
since the mileage provision in section 12 of the act of June 16, 1942, 
56 Stat. 364, was enacted, following in substantial form prior legisla- 
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tion on the same subject, it must be presumed the Congress intended 
that payments thereunder to officers of the Army were limited to the 
same extent as under laws in effect prior thereto. 

Also, it is a well established rule of statutory construction that when 
a long-standing and uniform construction has been given a statute by 
the Government agency concerned, similar language in a subsequent 
statute on the same subject matter will, if possible, receive the same 
construction. See Hahn v. United States, 107 U. 8. 402; Pennoyer v. 
McConnaughy, 140 U. S. 1. Prior to the enactment of the Pay 
Readjustment Act of 1942, provisions for mileage for officers were 
contained in section 12 of the Pay Readjustment Act of 1922, 42 Stat. 
631, and section 12 of the Pay Readjustment Act of 1942, 56 Stat. 364, 
is, in substance, a reenactment of those provisions. Section 12 of 
the 1942 act provides, in pertinent part, as follows: 

Officers of any of the services mentioned in the title of this Act, including 
Reserve components thereof and the National Guard, while on active duty in the 
Federal Service, when traveling under competent orders without troops shall 
receive a mileage allowance at the rate of 8 cents per mile, distance to be com- 
puted by the shortest usually traveled route and existing laws providing for the 
issue of transportation requests to officers of the Army traveling under com- 
petent orders, and for deduction to be made from mileage accounts when trans- 


portation is furnished by the United States, are hereby made applicable to all 
the services mentioned in the title of this Act * * *. [Italics supplied.] 


Except for the italicized portion, the above-quoted provision of sec- 


tion 12 of the said Pay Readjustment Act of 1942, is identical with the 
corresponding part of section 12 of the Pay Readjustment Act of 1922, 
supra. Provisions for the payment of travel allowances of reserve 
officers prior to the said act of June 16, 1942, were contained elsewhere 
than in section 12 of the act of June 10, 1922. Such change did not 
affect the status of officers appointed in the Regular Army from civil 
life with respect to their right to mileage for travel to their first duty 
station. In view of the long period of time during which the above 
stated rule has been in effect that officers appointed in the Regular 
Army from civil life are not entitled to mileage for travel from their 
home to their first duty station, it must be considered that Congress 
was cognizant thereof and in enacting the provisions of section 12 of 
the Pay Readjustment Act of 1942, swpra, without expressly authoriz- 
ing the payment of mileage in suc) cases, intended that the established 
rule in that respect would still apply, unless a contrary intention on 
the part of Congress be clearly shown when section 12 of the act is 
considered in connection with the act in its entirety. 

With reference to the statement in your letter to the effect that if 
tansportation in kind, or payment of the commercial cost of such 
transportation in lieu of transportation in kind, to the first duty sta- 
tion for dependents of officers of the Regular Army is authorized by 
the sixth paragraph of the said section 12 of the 1942 act, it might well 
be that Congress intended to change the rule with respect to mileage 
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for such officers on reporting to their first duty station, it is noted ‘that 
the said sixth paragraph of section 12 reads as follows: 

The words “permanent change of station” as used in this section shall include 

the change from home to first station and from last station to home when ordered 
to active duty other than training duty, of any officer, warrant officer, nurse, or 
enlisted man of any of the services mentioned in the title of this Act, including 
retired personnel. and members of the Reserve components thereof, in a grade 
for which the transportation of dependents is authorized at Government expense, 
and the change from last station to home in connection with retirement, relief 
from active duty, or transfer to a Reserve component. 
The effect of that provision of section 12 of the Pay Readjustment Act 
of 1942 was thoroughly considered in decision of January 12, 1943, 
B-29267 (22 Comp. Gen. 645), wherein it was held that such provision 
merely defined the words “permanent change of station” as that term 
is used in paragraph 5 of said section 12, reenacting, in substance, the 
prior laws authorizing transportation at Government expense for 
dependents of certain classes of military and naval personnel, and that 
it did not extend such benefits to other than those persons entitled to 
transportation for dependents under the prior laws. That provision 
does not authorize transportation, at Government expense, from home 
to the first duty station for dependents of officers of the Regular Army 
appointed from civil life. 

The sixth paragraph of the said section. 12 does not evince any inten- 
tion on the part of Congress to discard the rule, in effect for over 


eighty years, that officers appoiyted in the Regular Army from civil 
life are not entitled to transportation to their first duty station at 
Government expense, nor does any other provision of the act appear 
to indicate such an intention. Therefore, I have to advise that the 
question presented in your letter must be answered in the negative. 


(B-82961) 


COMPENSATION—PART TIME EMPLOYEES—COMPUTATION WHEN 
LEAVE WITHOUT PAY IS INVOLVED 


Where there is involved leave without pay, the basic compensation for a 15-day - 
semi-monthly pay period, or fraction thereof, of regular part time employees 
who, under authority of Departmental Circular No. 389, dated December 12, 
1942, of the United States Civil Service Commission, are employed on a per 
annum salary rate basis to work a designated number of hours per week 
with differing lengths of work days during the week may be computed by 
multiplying the compensation which would have been received for the par- 
ticular period had they worked the full number of hours required during 
that period (1/360 times the number of days in the period times the per 
annum salary rate) by the number of hours actually worked divided by 
the number of hours they should have worked. 11 Comp. Gen. 261, dis- 
tinguished. 


Acting Comptroller General Elliott to the Secretary of State, March 12, 1943: 
I have your letter of March 8, 1943, reference DA, as follows: 


Reference is made to Departmental Circular 389 dated December 12, 1942 
of the United States Civil Service Commission and various decisions of the 
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Comptroller General of the United States particularly B-31628 dated February 
24, 1948 and other decisions mentioned therein pertaining to part time employ- 
ment. 

This Department has employed several junior clerks, CAF-2, $1440 per annum 
on a part time basis with varying prescribed hours of duty. For instance, one 
was employed to work twenty-two hours per week based on a forty-four hour 
work week and will work from 3 to 5:30 P. M. Monday to Thursday inclusive, from 
1:30 to 5:30 P. M. on Friday and from 9 A. M. to 5:30 P. M. on Saturday. Ac- 
cording to the formula prescribed in decision B-31628 dated February 24, 1943 
his per annum salary is $720. It also seems clear from that decision that no 
difficulty will occur in placing part time employees on the pay roll for complete 
pay roll periods but if leave without pay is involved the regular procedure for 
full time employees does not appear to be equitable in all cases for either the 
employee or the Government. Therefore, it would appear that possibly a more 
equitable method should be found for the computation of the amounts to be paid 
part time employees for fractional periods where leave without pay is involved. 
The solution might be to pay them for the actual hours worked on a per annum 
basis for the period employed proportionately to th2 hours they should have 
worked. This seems equitable both to the Government and to the employee 
and would avoid any possibility of impropriety on the part of either the Gov- 
ernment or the employee as indicated by the following illustrations: 

(1) COMPLETE SEMI-MONTHLY PAY PERIODS 

If required to work-part time during the period March 1 to 15 for a total of 
46.5 hours on the basis of a $1440 per annum full time salary the equation 
would be: 

(a) - 46.5 hours worked: 46.5/46.5 times 15/360 times (22/44 of $1440) 
plus 10%. 

(b) For 40 hours worked and 6.5 hours leave without pay : 40/46.5 times 15/360 
times (22/44 of $1440) plus 10%. 

(c) For 8 hours worked and 38.5 hours leave without pay: 8/46.5 times 15/360 
times (22/44 of $1440) plus 10%. 

(2) FOR FRACTIONAL PAY PERIODS 

If during the period March 10 to 15 inclusive (6 days) the prescribed hours of 
duty for a work week are 22 and if 19.5 hours duty are prescribed on the six 
days involved the equation would be: uf 

(a) For 19.5 bours work and no leave without pay: 19.5/19.5 times 6/360 
times (22/44 of $1440) plus 10%. 

(b) For 18 hours work and 1% hours leave without pay the equation would 
be: 18/19.5 times 6/360 times (22/44 of $1440) plus 10%. 

(c) For 2% hours work and 17 hours leave without pay the equation would be: 
2.5/19.5 times 6/360 times (22/44 of $1440) plus 10%. 

Where the prescribed hours of duty vary considerably during the week it is 
suggested that you may also wish to give further consideration to the computa- 
tion of the salaries of part time employees for fractional pay periods. 

In as much as this Department has a number of these persons to place on the 
pay roll for February and March your very urgent consideration and advice on 
the questions presented will be appreciated. 


Sections (6) and (7) of Departmental Circular No. 389, dated De- 
‘cember 12, 1942, issued by United States Civil Service Commission 
provide as follows: 


(6) Working Hours Permitted. Part-time employees may work any number 
of hours per week up to a maximum of three-fourths the number of hours of 
the regular tour of duty prescribed for full-time employees and may work 
during part or all of any shift. The number of hours to be worked per week, 
however, sliall be definitely fixed before the appointment is effected and may 
not be exceeded in any one week. Any change in. the total number of hours to 
be worked per week shall be a matter of record within the department, bureau, 
or agency prior to the effective date of the change. 

(7) Compensation. Part-time employees with a regular tour of duty must 
be paid a proportionate amount of the annual compensation for full-time posi- 
tions in the same classification grade. In other words, the compensation should 
be fixed at a rate having the same relation to the rate fixed by the Classification 
Act for full-time in a similar position which the time worked by the part- 
time employee bears to the number of hours per week prescribed by the 
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head of the agency for full-time employees. Existing appointments of part-time 
employees who are not regularly employed for substantial periods and who 
therefore are properly paid on a hourly or daily basis are to be distinguished 
from the part-time employment described herein. (See 5 Comp. Gen. 302, 305 
and 11 Comp: Gen. 211, 213 and 217, 218.) 


The decision of February 24, 1943, B-31628, 22 Comp. Gen. 827, 
to the Administrator of Veterans’ Affairs, to which you refer, stated 
the following rules for computing the increased compensation on a 
10 percent basis for part-time personnel who have a regular tour of 
duty as described by the above-quoted Civil Service Regulation 
(quoting from the syllabus) : 

The “basic compensation” of part time employees, on which is to be computed 
the 10 percent additional compensation authorized for such employees by the 
act of December 22, 1942, is to be regarded as the compensation legally fixed 
for the position on December 22, 1942, computed in the proportion that the 
number of hours part time employees work per week bears to the number of 
hours in the workweek in effect on that date for full time employees, notwith- 
standing a subsequent increase in the hours of work for full time employees 
and irrespective of whether the part time employees were hired before or after 
the date of such extension of the hours for full time employees. 

In the event of a change in the number of hours per week a part time employee 
is required to work, his “basic compensation”—upon which the 10 percent addi- 
tional compensation to which he is entitled under the act of December 22, 1942, 
is to be computed—should be recomputed on the basis of the proportion that 
the "number of hours per week he works bears to the number of hours in the 


workweek in effect for full time employees on the date of said act, irrespective 
of any increase in the workweek of full time employees. 


Prior to the issuance of Civil Service Commission Departmental 
Circular, supra, the number of hours worked (fixed for part-time 
employees paid on a per annum basis) were generally required to be 
the same on every work day of the year, that is, the proportion of 
full-time required was not computed on the basis of the week as now 
authorized by the cited Departmental Circular. Hence, the rule in 
existence prior to said Circular to deduct compensation for absence 
without pay was stated as follows (quoting from the syllabus of the 
decision of January 7, 1932, 11 Comp. Gen. 260) : 


Where the salary rate of a part-time employee has been properly fixed on 
an annual basis, deduction for each day’s absence from duty, or when not avail- 


able for duty upon call, for whatever reason, should be computed as 1/360th of 
the annual part-time rate. 


Now that the hours of part-time employees are fixed on a weekly 
basis, rather than a daily basis, representing a proportionate part 
of the weekly hours of duty for full-time employees in force on De- 
cember 22, 1942, resulting in differing lengths of work days during 
the week, as in the situations presented—214 hours on 4 days, 4 hours 
on 1 day, and 8 hours on 1 day of the week—the old rule for comput- 
ing compensation when leave of absence without pay is taken would 
not be workable. 

The rule suggested in the second paragraph of your letter, that is, 
“to pay them for the actual hours worked on a per annum basis for the 
period employed [semi-monthly pay periods or a fraction thereof] 
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proportionately to the hours they should have worked [during the same 
period |” is practicable, and would be, as you have indicated, “equitable 
both to the Government and to the employee.” Therefore, said rule 
is hereby adopted for computing compensation of part-time employees 
of the class here involved, the application of which rule is correctly 
reflected in the several formula illustrations presented in your letter. 
The question presented is answered accordingly. 


(B-32480) 


CONTRACTS—COST-PLUS—REIMBURSEMENT OF COSTS IN CONNEC- 


TION WITH LIABILITIES TO THIRD PARTIES FOR EMPLOYEES’ NEG- 
LIGENCE 


If it be administratively determined as in the Government's interest, there is no 
legal objection to including in cost-plus-a-fixed-fee contracts hereafter exe- 
cuted by the United States Maritime Commission a provision that the Com- 
mission shall reimburse such contractors all costs incurred by them in 
connection with liabilities to third parties arising in connection with per- 
formance of a portion of the contract work, even though such liabilities arise 
from the negligence of the contractors’ employees, but due regard should be 
given to the degree of risk and responsibility of such contractors in fixing the 
fees payable under the contracts. 

There is no objection to reimbursing a cost-plus-a-fixed-fee contractor the cost of 
premiums paid on public liability insurance, ete., when authorized by the 
contract, even though the general insurance coverage may incidentally include 
as a part thereof insurance against liability to third parties for acts of the 
contractor’s employees which could have been avoided by the exercise of due 
care and diligence on the part of the contractor in hiring and retaining 
employees, and even though the contractor’s dereliction in that respect may 
have been a breach of the principal contract. 21 Comp. Gen. 149, amplified. 

If it be administratively determined as in the Government’s interest, existing cost- 
plus-a-fixed-fee contracts of the United States Maritime Commission which 
authorize reimbursing the contractors the cost of premiums paid on public 
liability insurance—which insurance includes coverage protecting the con- 
tractors against liability to third parties for acts of their employees even 
though the contractors may have failed to exercise due care in hiring and 
retaining employees—may be amended to provide that the Government will 
assume such liability and that the cost of premiums shall no longer be 
reimbursable, provided the Government’s liability under such amendments 
will not exceed the coverage of the insurance policies as to which reimburse- 
ment of premiums is discontinued. 


Acting Comptroller General Elliott to the Chairman, United States Maritime 
Commission, March 13, 1943: 


There has been considered your letter of February 12, 1948, as 
tollows: 


The Commission has determined that it is in the best interest of the Government 
to assume risks arising from liabilities usually covered by trial risk insurance in 
connection with the trials and tests of vessels to be performed by the contractor in 
accordance with the requirements of certain cost-plus-a-fixed-fee contraets. Such 
liabilities include those which may arise from the negligence of the contractor's 
employees, and under existing contracts the contractor is entitled to reimburse- 
ment for premiums paid in connection with insurance against risks arising there- 
from. The Commission has, therefore, offered to amend the aforementioned 
contracts so as to provide that it will include as an item of cost all expenses 
incurred by the contractor as a result of liabilities arising while trials and tests 
are being performed upon the vessels, and to further provide that the contractor 
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shall have no right to reimbursement for premiums paid in connection with 
insurance against risk arising from such liabilities. 

It is the opinion of the Commission that the aforementioned amendments to its 
contracts are authorized in view of its authority to enter into cost-plus-a-fixed-fee 
contracts, as well as the authority conferred upon it under Section 207 of the 
Merchant Marine Act, 1936, to enter into such contracts as may in its discretion 
be necessary to carry on the activities authorized by such act. It should be noted 
that the provisions of said Section 207 are under the terms of Public Laws Nos. 5, 
247, 474 and 680 (77th Congress) made applicable to the activities which the 
Commission is authorized to carry on under such laws. Attention, however, has 
been called to your decision reported in 21 Comp. Gen. 149, which appears to throw 
considerable doubt on the question of whether a Government agency under its 
authority to enter into a cost-plus-a-fixed-fee contract may agree to pay costs which 
arise due to the contractor’s failure to use reasonable care in the selection and 
employment of workers, and in view of such decision it appears desirable to submit 
to you the question as to the authority of the Commission to enter into the 
aforementioned amendments to certain of its contracts. 


It is, therefore, requested that you advise the Commission whether cost-plus-a- 
fixed-fee contracts for the construction of vessels entered into by it may contain, 
or be amended to contain, a provision whereunder the Commission agrees to pay 
to the contractor all costs incurred by it in connection with liabilities to third 
parties arising in connection with the performance of a portion of the contract 
work, irrespective of whether such liabilities arise from the negligence of the 
contractor’s employees. 

Since you do not submit for consideration any particular contract, 
or the facts pertaining to any particular voucher which has been 
presented for payment involving the question, your inquiry may be 
answered in general terms only. In this connection, it may be stated 
at the outset that the propriety of reimbursement of costs such as are 
here involved, like all other costs for which contractors are to be reim- 
bursed by the Government under cost-plus-a-fixed-fee contracts, is 
dependent primarily on the terms of the particular contract involved 
and on the facts pertaining to a particular transaction rather than on 
any general theories relating to the status of cost-plus-a-fixed-fee con- 
tractors or their employees. Alabama v. King and Boozer, et al., 314 
U.S. 1; 21 Comp. Gen. 278. 

As a general proposition it may be said that proper cost-plus-a- 
fixed-fee contracts hereafter executed by the United States Maritime 
Commission may be entered into on such terms and conditions as 
deemed necessary and proper, if not otherwise prohibited or restricted 
by law; and if it be determined as in the Government’s interest to 
provide that the Commission shall reimburse contractors all costs in- 
curred by them in connection with liabilities to third parties arising in 
connection with performance of a portion of the contract work—irre- 
spective of whether such liabilities arise from the negligence of the 
contractors’ employees—there appears no legal objection to reimburs- 
ing the contractors in accordance with the terms of such contracts to 
the extent appropriations are available therefor. Whether new con- 
tracts should be executed on such basis, as in the Government’s inter- 
est, is, of course, primarily for determination by the Commission. In 
the event it be determined to enter into contracts on such basis, it is 
assumed, of course, that due regard will be had to the degree of risk 
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and responsibility of such contractors in fixing the fees payable under 
the contracts. 

As to existing contracts which it is proposed to amend, it is assumed 
that they are substantially similar to other current types of cost-plus-a 
fixed fee contracts which are designed primarily to obtain the services 
of competent contractors to perform the needed work in return for a 
limited fixed fee covering compensation for their services and general 
overhead and to provide that the actual cost of the whole work and 
the risk thereof, generally, shall be borne by the Government. Also, 
it is assumed that they contain provisions for reimbursing the con- 
tractors the cost of premiums paid for liability insurance, etc., includ- 
ing trial risk insurance. See in this connection the decision reported 
at 21 Comp. Gen. 149, wherein it was stated with respect to the form 
of cost-plus-a-fixed-fee contract there considered that— 


The general statement that such contracts basically contemplate that the actual 
cost of the whole work and the risk thereof are to be assumed by the Government 
and that the contractor is to come out whole regardless of contingencies, plus 
only a limited fixed fee as compensation for his services, general overhead, etc., 
does not mean that the Government is to assume the risk of the contractor’s own 
fault or folly, or that the contractor is to come out whole regardless of careless 
conduct of the work or other disregard of his contractual duties. While such 
contracts in effect guarantee the contractor a limited fixed fee for his services 
in addition to reimbursement of the actual cost of the work, the fee is paid to 
obtain the competent and faithful services of the contractor; and the provisions 
for reimbursement of actual costs are not to be taken as a shield for incompetence 
or an excuse for carelessness. Nor is it to be inferred from such basic concept 
of this type of contract that the Government is to assume any risks or bear any 
losses which the contractor has expressly or impliedly agreed to assume or bear 
under particular provisions of the contract. Thus it was pointed out in the 
decision of April 14, 1941, supra [20 Comp. Gen. 632], that the contractor would 
not be entitled to reimbursement for the loss or damage of equipment not caused 
by the negligence of the Government where the contractor was being paid on a 
rental basis for the use of such equipment at rates “in conformity with similar 
rates of rental charged in the particular territory,” for the reason that such 
ratés. normally include a margin to compensate the owner for the risk of loss and 
damage except that resulting from the negligence of the bailee. 


Your doubt as to whether you are authorized to amend the existing 
contracts in the manner desired evidently arises from the holding in 
the cited decision, 21 Comp. Gen. 149, to the effect that a cost-plus-a- 
fixed-fee contractor may not be reimbursed losses or damages, not 
covered by insurance, caused by the negligence of employees of the 
contractor, if the proximate cause of the loss was the contractor’s 
breach of his contractual duties and obligations, including the duty 
to exercise due diligence to employ and retain competent, trustworthy, 
and careful employees. The soundness of such conclusion appears to 
be beyond question but it was based, of course, on the particular 
provisions of the form of contract there considered and is not neces- 
sarily applicable to other contracts containing different provisions. 
Also, it is to be noted that the decision was with respect to loss and 
damage not covered by insurance and related, generally, to lost tools, 
damaged and destroyed equipment and buildings of the contractor, 











DECISIONS OF THE COMPTROLLER GENERAL 895 


etc., as distinguished from the liability of the contractor to third 
parties, which ordinarily would be covered by insurance. 

On the other hand, as to losses covered by insurance, there appears 
no objection to reimbursing the contractor the cost of premiums paid 
on public liability insurance, etc., when authorized by the contract, 
even though the general insurance coverage may incidentally include 
as a part thereof insurance against liability for acts of the contractor’s 
employees which could have been avoided by the exercise of due care 
and diligence on the part of the contractor in hiring and retaining 
employees, and even though the contractor’s dereliction in that respect 
may have been a breach of the principal contract. It is understood 
that is the situation existing with respect to the contracts you wish to 
amend, that is, that the general insurance carried by the contractors 
includes coverage of such liability and that the contracts authorize 
reimbursement. of the cost of the premiums therefor. If so, the con- 
tractors appear legally entitled, as a matter of contract, to coverage 
of such liabilities, and to reimbursement of the cost of the insurance 
premiums. Therefore, if the contracts be amended to provide that 
the cost of premiums no longer shall be reimbursable it seems evident 
that the contractors should be entitled to reimbursement of costs 
resulting from liabilities to third parties to the extent of the insurance 
coverage now provided. 

In view of the foregoing, if the circumstances and provisions of the 
contracts are as indicated above, this office will not be required to 
object to amendments of the existing contracts as proposed, provided 
the liability of the Government under the amendments will not exceed 
the coverage of the insurance policies as to which reimbursement of 
the cost of premiums is discontinued and provided further that it be 
administratively determined, from past experience or otherwise that 
such amendments are in the interest of the United States. 


(B-81909) 


TRANSPORTATION—HOUSEHOLD EFFECTS OF CIVILIAN EMPLOYEES— 
ADVANCE AUTHORIZATION REQUIREMENTS FOR SHIPMENT BY EX- 
PRESS 


The provisions of valid statutory regulations have'the force and effect of law, 
are general in their application, and may no more be waived than the pro- 
visions of the statutes themselves, and, therefore, the head of a department 
or agency is without authority to provide for the transportation of house- 
hold effects, etc., of civilian employees upon change of station under con- 
ditions contrary to those prescribed by the Executive regulations issued 
pursuant to the uniform transportation-of-household-effects statute of October 
10, 1940. 

Where a statute or regulation provides that the head of a department or estab- 
lishment may authorize an act or the incurring of an expenditure, the author- 
ization must be given in advance, but where the statute or regulation provides 
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that an act or an expenditure may be either authorized or approved, the 

authorization may either be given in advance or approved after the fact. 

Under the provisions of section 5 of Executive Order No. 8588, as amended, issued 
pursuant to the act of October 10, 1940, that transportation of household 
effects, etc., of civilian employees upon change of station shall be by the 
most economical means, except that when the head of the department or 
agency determines it to be in the interest of the Government, he may “specifi- 
cally authorize the shipment by express,” within the limitations therein 
specified, the additional expense of shipment by express is reimbursable by 
the Government only when shipment by that means is authorized by proper 
authority in advance of the shipment. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
March 15, 1943: 


There has been considered your letter of January 22, 1943, as follows: 


Reference is made to Disbursing Office Voucher No. 1406427, paid on January 
27, 1942, by G. F. Allen, Symbol 11-559, in the amount of $12.00, in favor of 
Dr. Harold Klein, which was submitted to the Audit Division of your office for 
preaudit. Although I approved the cost of the shipment of personal effects by 
express the claim was disallowed by the Audit Division of your office in the 
absence of prior authorization by the head of this Administration for such ship- 
ment, as required by Veterans Administration Regulations, paragraph 920 (E), 
amended March 31, 1941. : 

Reference is further made to voucher in favor of Dr. Benjamin A. Weinberg 
in the amount of $27.48 covering claim for reimbursement of expenses incurred 
for shipping household effects by express on November 21, 1941 and January 20, 
1942, which was forwarded to your office for direct settlement on July 4, 1942. 
Notice of Certificate of Settlement No. 0694226 has been received in this Ad- 
ministration and it is noted that the voucher, which was assigned Disbursing 
Office Voucher No. 602085, was paid on September 25, 1942 in the amount of $19.72. 
The amount allowed covered the cost of shipping five hundred pounds by express 
and one hundred fifty-four pounds by rail. P 

Reference is also made to voucher in favor of Dr. Norman Paul in the amount 
of $30.03 covering claim for reimbursement of expenses incurred for shipping 
household goods and personal effects, which included a charge of $4.55 for ship- 
ping one trunk by express on February 7, 1942. This claim which was for- 
warded for direct settlement on June 10, 1942 was assigned Disbursing Office 
Voucher No. 602084 and paid on September 25, 1942 under Certificate of Settle- 
ment No. 0694205 in the amount of $26.17. It is noted that of the sum of $4.55 
claimed for express charges on one trunk, $3.35 was disallowed in the absence 
of prior authorization for such shipment as required by Section 5, Executive 
Order 8588, dated November 7, 1940, it being contemplated by said Order that 
the determination of the interest of the Government be made in advance of 
shipment. 

The shipment of personal effects and household goods in all of the cases cited 
above was made under the provisions of Executive Order No. 8588, November 7, 
1940, and the same provisions of Veterans Administration Regulations and Pro- 
cedure were in effect during each of the periods when the shipments were made. 

Section 5 of Executive Order 8588, amended by Executive Order 9122, pro- 
vides in part, “That, when the head of the department or agency determines 
it to be in the interest of the Government, he may specifically authorize the 
shipment by express of articles required for immediate use at the new official 
station.” The current Regulations and Procedure of this Administration, para- 
graph 920 (E), effective June 1, 1942, contains a provision, that when it is de- 
termined to be in the interest of the Government, shipment by express may be 
made of certain articles required for immediate use at the new official station. 
It was not intended in the promulgation of this instruction that determination 
by the head of this Administration would necessarily be an advance determina- 
tion, but the specific authority would be covered by my approval prior to forward- 
ing an account covering expenses for shipment of personal effects for payment. 

In the conduct of Veterans Administration activities there are many cases 
where shipment of a portion of an employee's household effects by express is 
necessary in order that he may function properly at the new station, immediately 
upon arrival, but due to the large number of transfers being effected and the 
necessity for prompt action, detriment to the Service would result if the matter 
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of shipment by express were required to be developed prior to the issuance of 
the transfer order. 

It has been considered, therefore, that the requirements of the President’s 
Orders were met when such expenses, after careful consideration as to the 
necessity and propriety of shipment by express, were personally approved by 
me subsequent to shipment and in no case is approval of such mode of shipment 
given subsequent to rendition of the service which would not have been given 
prior approval. 

In view of the actions taken in connection with the claims cited above, your 
decision is requested for guidance in future cases, as to the interpretation which 
is required to be placed upon the expression “specifically authorize the shipment 
by express,” [italics supplied], appearing Section 5 of the Executive Order. 

Your early decision in the matter will be appreciated. 


The voucher (D. O. No. 1406427) referred to in the first paragraph 
of your letter, which was preaudit approved by the Audit Division of 
this office, and paid January 27, 1942, by G. F. Allen to Dr. Harold 
Klein, included a claim for $16.26 supported by a receipt showing 
payment in said amount was made July 12, 1941, by Dr. Klein, for 
express shipment of 271 pounds of household goods from New York, 
New York, to Little Rock, Arkansas, and a claim for excess baggage 
charge of $2.60 on 40 pounds which included household articles shipped 
from New York to Little Rock, under authority of transfer order 
dated June 12, 1941, authorizing shipment of household effects and 
other personal property from Waco, Texas, to North Little Rock, 
Arkansas, in accordance with the provisions of Executive Order No. 
8588 of November 7, 1940. The transfer of station order was ap- 
proved by you June 4, 1941, and is attached to voucher, D. O., No. 
182083. Your approval of a recommendation dated October 13, 1941, 
for allowance of the claims for shipment by express of the effects of 
Dr. Klein, and of five other employees, is attached to the voucher 
(No. 1406427). 

The action taken by preaudit difference statement, dated De- 
cember 5, 1941, in deducting $13.36 (the difference between the 
amount claimed for the two items, $18.86, and $5.50, the cost of ship- 
ping the total of 311 pounds at $1.77 per cwt. by rail freight from 
Waco to Little Rock) was based on the fact that reimbursement for 
‘ the cost of transporting the effects by express did not appear to be 
proper in the absence of prior authorization as contemplated by 
section 5 of Executive Order 8588; hence, in accordance with the 
provisions of section 5, an amount was allowed not to exceed the cost 
by the most economical means between the authorized duty stations— 
determined, in this case, to be rail freight. 

The claim of Dr. Paul referred to in the third paragraph of your 
letter, covered transportation by freight of certain household goods 
and the shipment by express of one trunk and one tire from Hayti, 
Missouri, to Danville, Illinois: The claim was forwarded to this 
office for consideration and direct settlement—the administrative rea- 
son stated for such action being the absence of prior specific authority 
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for the express shipment and the action taken by the Audit Division 
of this office in disapproving the express item claimed in the Klein 
case, supra. It was stated in the “Brief of Facts” which accompanied 
the claim that the shipment of the trunk by express was approved 
by you after the shipment had been made because it was not the 
general practice of the Administration to include authority in the 
travel order for shipment by a more expensive mode of transportation. 
It was stated, also, that the current regulations of the Veterans’ 
Administration contained a provision that shipment by express might 
be made when it was determined to be in the interest of the 
Government and that it was contemplated that specific authority for 
such express shipment would be granted after the shipment had been 
effected. Upon consideration of the claim the amount allowed for 
the express shipment of the trunk was reduced to the cost of shipping 
it by freight from Hines to Danville, Illinois—Hines being the last 
official station of Dr. Paul—and the cost of shipping the tire was 
disallowed in its entirety. The reduction of the amount allowed for 
shipping the trunk was made for the reason, in substance, that section 
5 of the Executive Order 8588, dated November 7, 1940, contemplated 
that shipment by express should be authorized in advance of ship- 
ment, 

The claim of Dr. Benjamin A. Weinberg, referred to in the second 
paragraph of your letter, covered the transportation by express of five 
packages of household effects from Chicago, Illinois, to Washington, 
D.C. This claim, also, was forwarded by the Veterans’ Administra- 
tion for reasons similar to those given in the claim of Dr. Paul, supra. 
The shipment weighed in excess of 500 pounds, the maximum allowance 
for express shipments as set forth in Executive Order 8588, supra; 
and, in considering the claim, allowance was made of the cost of trans- 
portation by express of 500 pounds of household effects from Augusta, 
Georgia—Dr. Weinberg’s last official station—to Washington, D. C., 
and the excess, or 154 pounds, by freight at the rate of $1.54 per cwt. 
from Chicago to Washington since the shipment was actually made 
from Chicago and the freight rate from that point was less than from 
Augusta, Georgia. 

The appropriation for “Salaries and Expenses, Veterans’ Adminis- 
tration, 1942,” as made in the act approved April 5, 1941, 55 Stat. 120, 
under which the involved payments were made, provides for : 

* * * transfer of household goods and effects as provided by the Act of 
October 10, 1940 (Public, Numbered 839), and regulations promulgated there- 
under; * * * 

The act of October 10, 1940, 54 Stat. 1105, which authorizes the 
President to promulgate uniform regulations controlling expenditures 
for the transportation of household goods and personal effects of 
civilian officers and employees of any of the executive departments or 
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establishments of the United States, provides that such expenditures 
“shall hereafter be allowed and paid, when specifically authorized or 
approved by the head of the department or establishment concerned.” 
The wording of the act requiring specific authority or approval by the 
head of the department or establishment was followed in section 1 of 
the Executive Order No. 8588, issued by the President November 7, 
1940. Section 5 of said Executive order provides that shipment shall 
be by the most economical means except that: 

* * * when the head of the department or agency determines it to be in the 
interest of the Government, he may specifically authorize the shipment by express 
of articles required for immediate use at the new official station (for example, 
professional books, wearing apparel, bedding, or kitchen utensils, but not furniture 
or jewelry), which shall in no case exceed a weight of 500 pounds for employees 
having dependents living with them or 250 pounds for employees having no 
dependents living with them. 

Paragraph 920, Regulations and Procedure, Veterans’ Administra- 
tion, amended March 31, 1941, which was effective at the time of the 
shipments here involved, provides, under section (A), that employees 
of the Veterans’ Administration shall be allowed and paid expenses 
incident to transportation of effects in accordance with the regulations 
set forth which, it was stated, were based on Executive Order No. 8588. 
Under section (E), it was stated that: 

* * * when it is determined to be in the interest of the Government, ship- 
ment by express may be made when authorized and included in travel order of 
articles required for immediate use at the new official station (for example: 
professional books, wearing apparel, bedding, or kitchen utensils, but not furniture 
or jewelry), which shall in no case exceed a weight of 500 pounds for employees 
having dependents living with them or 250 pounds for employees having no 
dependents living with them. 

An undated amendment was made to the above paragraph (received 
in this office February 24, 1942) which appears to be the one to which 
you refer in your letter as being effective June 1, 1942, and said amend- 
ment is identical with the provision last above quoted except for the 
omission of the words, “when authorized and included in travel order.” 

It is clear that in accordance with the provisions of the act of 
October 10, 1940, and the 1942 appropriation act cited above, reim- 
bursement of expenses incurred by employees of the Veterans’ Adminis- 
tration incident to transportation of their personal effects is governed 
by the provisions of the uniform regulations prescribed by the Presi- 
dent and this appears to be the understanding of the Veterans’ Admin- 
istration as evidenced by the correspondence, the administrative 
regulations, and the transfer order. 

It has been held that provisions of valid statutory regulations have 
the force and effect of law, are general in their application, and may 
no more be waived than the provisions of the statutes themselves. 
2 Comp. Gen. 342; 5 id. 177; 15 id. 869, 870; 18 id. 907. Compare 21 
Comp. Dec. 482. It appears, therefore, that you were without author- 
ity to amend the regulations of the Veterans’ Administration to pro- 
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vide for shipment of effects by express under conditions contrary to 
those prescribed by the uniform regulations issued by the President 
pursuant to the act of October 10, 1940, 

In 21 Comp. Gen, 921, 923, with regard to the shipment of household 
goods, it was stated : 

However, under the act of October 10, 1940, supra, the authorization for pay- 
ment of transportation expenses of an employee’s household goods and personal 
effects is not required to be contained in the order directing his transfer. Under 
said act, the head of the department concerned may “authorize” the payment of 


such expenses before the employee's household goods and personal effects are 
transported, or he may “approve” the payment of such expenses after such goods 


and effects have been transported. * * 
It was held in decision of March 18, 1935, 14 Comp. Gen. 698, 700, 


as follows: 

* * * when a statute vests in a board or other Federal agency discretion 
in the use of appropriated funds, such discretion properly may be exercised only 
in advance of the incurring of the obligation, as approval after an expenditure 
has been incurred does not constitute the exercise of discretion in the use but 
a condoning of what has already been done. This does not meet the require- 
ments of the law and tends to encourage subordinates in incurring obligations 
which, perhaps, the officials vested by law with authority to exercise discretion 
in the matter would not have sanctioned had the matter been brought to their 
attention in advance. When authority to exercise discretion is vested by law in 
a board or head of an establishment, such authority may not be delegated to a 
subordinate unless such delegation is specifically authorized by statute. Further- 
more, when discretion in the use of public money is vested in the head of a 
department or establishment, it is not an unlimited but a legal discretion to be 
exercised within the limitations and for the purposes of the statutes providing 


the funds and neers the activities of the department or establishment 
concerned. 


In the audit of vouchers, in the settlement of claims, and in formal 
decisions, this office has recognized a distinction between provisions of 
Jaw, or regulations having the force and effect of law, (1) which 
authorize an act or an expenditure by the head of a department or 
establishment and (2) which provide that an act or expenditure may 
be authorized or approved by the head of a department or establish- 
ment. Ifa statute or regulation merely authorizes an act or the incur- 
ring of an expenditure, it is contemplated that the authorization must 
be given in advance. However, if the statute or regulation provides 
that an act or an expenditure may be either authorized or approved it is 
recognized that the head of the department or establishment may either 
authorize in advance or approve after the fact. See 21 Comp. Gen. 
921, and decision of February 4, 1943, B-31948, 22 Comp. Gen. 745, 
to the Secretary of the Interior. This distinction is clearly reflected 
in the uniform regulations approved by the President to control the 
shipment of household goods. See section 1 of the regulations, Execu- 
tive Order No, 8588 dated November 7, 1940, for an example of (2), 
and section 5 of the same regulations, as amended by Executive Order 
No, 9122 dated April 6, 1942, here involved, for-an example of (1) con- 
trolling the shipment of household goods by express. Ordinarily, 
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shipment by express involving an additional expenditure is not author- 
ized—said means of shipment not constituting “the most economical 
means,” quoting from section 5 of the President’s regulations. How- 
ever, said section 5 of the regulations recognizes that there may be 
instances where “in the interest of the Government”, an employee may 
need certain articles prior to the time he receives the remainder of his 
household goods at his new station by slower means of transportation ; 
but in such situation reimbursement on the basis of the express ship- 
ment is allowable only when the head of the department or agency 
specifically authorized such means of shipment—and as above shown 
an approval is not equivalent to an authorization. Certainly, it could 
not be presumed through any rule of statutory construction that the 
absence of the words, “or approve” in connection with express ship- 
ments covered by section 5 of the regulations was an oversight, or that 
such words as used in section 1 of the regulation were without meaning. 

Accordingly, audit action in the case of Dr. Klein, and settlement 
by this office in the case of Dr. Paul were correct. Settlement as made 
by this office in the case of Dr. Weinberg was not correct and appropri- 
ate action will be taken to revise said settlement. 

Referring specifically to the question posed in the penultimate para- 
graph of your letter, you are advised that the expression “specifically 
authorize the shipment by express” appearing in section 5 of the Exec- 


utive order means that shipment of household goods by express may 
be at Government expense only when shipment by that means is 
authorized by proper authority in advance of the shipment. 


(B-82751) 


EXCHANGE LOSSES ON PAYMENTS OF UNIFORM AND EQUIPMENT 
ALLOWANCE 


The allowance for uniforms and equipment authorized for certain Army officers 
by the act of December 4, 1942—referred to as a “gratuity” in earlier statutes 
containing comparable provisions for other services—is within the scope 
of the term “net pay and allowances” as used in Executive Order No. 7972, 
as amended, issued pursuant to the exchange loss act of March 26, 1934, in 
prescribing the basis upon which foreign currency appreciation losses are 
payable to employees serving generally under the War Department, and, 
therefore, a currency appreciation loss is payable on the said allowance 
for uniforms and equipment, if otherwise proper. 

Foreign currency appreciation losses on the uniform and equipment allowances 
authorized for certain Army officers by the act of December 4, 1942, and 
certain prior statutes, now repealed, aré payable under the exchange loss 
act of March 26, 1934, and Executive regulations issued pursuant thereto, 
only if the officers were (or are) “in service in foreign countries” on the dates 
of accrual of the right to payment of the allowances, and the exchange loss 
vouchers should contain a statement (verified by reference to the original 
allowance vouchers) of the dates each allowance payment, or part thereof, 
became due and payable and evidence as to the actual buying rate of exchange 
locally in effect on those dates. 
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Acting Comptroller General Elliott to Maj. Roy W. Bartlett, U. S. Army, March 
15, 1943: 


By first indorsement dated February 24, 1943, file SPFDR 241.13, 
the Chief of Finance forwarded here for consideration your letter 
of February 13, 19438, as follows: 


There has been presented to me, a disbursing officer of the United States, the 
attached vouchers of First Lieut. William E. Mossbauer, 0247222, Inf., and 2nd 
Lieut Guy BE. Dohner, 0491210, AGD, on which the officers are claiming Foreign 
Service Pay Appreciation Losses authorized by Executive Order 7972, September 
15, 1938, as amended, on the payment of the Uniform and Equipment Allowance 
authorized by the Act of December 4, 1942. 

Payments of the Uniform allowances on which the above-named officers are 
claiming the additional pay under the Appreciation Losses Act were made on 
vouchers 2093 and 9221, December 1942 and February 1943 accounts of the under- 
signed to Lieut Mossbauer and to Lieut Dohner in Voucher 13195 November 
1942 accounts of Colonel C. K. McAlister, F. D., and Voucher 9191, February 1943 
accounts of Major Roy W. Bartlett, F. D. 

In view of the fact that the Uniform Allowance, as such, is not an item of 
accrued pay and allowances but is a payment of a gratuitous nature, it is the 
belief of the undersigned that the Foreign Service Appreciation Pay is not 
authorized and payment of the attached vouchers was declined. 

Accordingly, decision is requested whether payment of the within vouchers 
is authorized. 


It is certified that the officers were on duty at Curacao, Netherlands 
West Indies, from October 18 and February 11, 1942, respectively, to 
the date of the vouchers, January 29, 1943, and that the uniform al- 
lowances were paid them in various accounts during November and 
December 1942, and February 1943. Currency loss is claimed at the 


rate of 32 percent, or $80 in each case, based upon a buying rate of 
$0.5305 for the Curacao florin and a basic rate of $0.4019. 

Payment of foreign currency appreciation losses to officers, enlisted 
men and employees of the United States while in service in foreign 
countries is authorized, at the discretion of the President and subject 
to his regulations, by the act of March 26, 1934, 48 Stat. 466, 5 U.S. C. 
118c. The current regulations are found in Executive Order No. 
7972, September 15, 1938, as amended. In the case of employees serv- 
ing generally under the War Department, loss is payable upon the 
basis of conversion into foreign currency of their “net pay and allow- 
ances” {section 2 (b)), which phrase is defined as “the employees full 
pay, including extra or additional pay, and all allowances (other than 
those furnished in kind) less deductions therefrom on account of 
allotments, fines and forfeitures, clothing, hospital, Civil Service Re- 
tirement fund, percentage deductions in compensation, and other 
sundry checkages” (section 1 (b)). The loss payable is determined 
from the percentage of difference between the foreign exchange rate 
current when the right to the particular payment accrues (section 
3 (b)) and the prescribed basic rate, which, in the case of the Nether- 
lands West Indies, is $0.4019 (E. O. No. 9057, February 11, 1942), 
16 Comp. Gen. 664. 
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While currency loss has been found to be allowable in the case of 
enlisted personnel of the Marine Corps upon the undrawn balance of 
clothing issue payable on their discharge abroad (14 Comp. Gen. 206), 
there appears to have been no decision upon whether the “net pay and 
allowances” upon which losses are payable include the payment made 
to service officers with respect to the expense of acquiring the pre- 
scribed uniform. At the outset, it is plain the officer must be “in 
service in foreign countries” at the time the right to the payment 
accrues—irrespective of when the actual payment is effected—in order 
to qualify under the language and scope of the Exchange Loss Act. 
Earlier statutes (the Navy Appropriation Act of August 29, 1916, 39 
Stat. 593, for example) have denominated the payment a “uniform 
gratuity,” but the recent provision for certain Army officers author- 
izes “an allowance of $250 for uniforms and equipment,” deducting, 
however, “Any uniform allowance” paid under the several acts of 
1940, 1941, or 1942, now repealed. See Public Law 788, approved 
December 4, 1942, 56 Stat. 1039, as quoted in decision of February 11, 
1943, B-27272, 22 Comp. Gen. 788, and in War Department Circular 
No. 410, December 17, 1942. The other statutes referred to are in 
similar terms. 20 Comp. Gen. 37. Even under the older statutes 
which termed the comparable provision for other services a gratuity, 
such payment was held to be a “right,” to which the officer was 
“entitled” (A-76491, June 19, 1936), and an “allowance” within (1) 
the Economy Act’s percentage reduction of compensation and allow- 
ances (12 Comp. Gen. 587), (2) the language of appropriations 
chargeable with “pay and allowances” (18 Comp. Gen. 713, 715; 19 id. 
375), and (3) the “statutory pay and allowances” which cannot be lost 
by waiver and may be sued upon in the Court of Claims (Bancroft v. 
United States, 56 C. Cls. 218, affirmed 260 U. S. 706). It was made 
subject to a three-year statute of limitations (Act, Jan. 19, 1929, 45 
Stat. 1090, 34 U. S. C. 771), and was regarded, generally, as a pro- 
vision intended to reimburse the officer for the cost of the required 
uniform. A-68613, January 3, 1936. 

As thus administered, the term “uniform gratuity” is not accurately 
descriptive, and the payment required to be made to an officer 
who is eligible under the statutes is an allowance fully within the 
term “net pay and allowances,” supra. It follows that a currency 
appreciation loss is payable thereon, if otherwise proper. 

Each payment proposed on the enclosed vouchers can be approved 
only upon condition the uniform allowance itself—the vouchers for 
which have not yet been received in this office—is found in the audit 
to have been lawfully paid. Also, from the facts given, it is evident 
that the right to a part of each payment accrued to the officer under 
statutes prior to the act approved December 4, 1942, when the balance 
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became payable.* As stated, it is the date upon which each payment, 
or each part thereof, became actually due and payable that determines 
the conversion rate applicable. The vouchers should contain a state- 
ment of the dates of such accrual (which will be expected to be verified 
by reference to the original allowance vouchers), and either a banker’s 
certification of the actual buying rate of exchange locally in effect 
on those dates, or a reference to the disbursing officer’s accounts in 
which such evidence was filed. 19 Comp. Gen. 652. With that res- 
ervation, and when revised as just stated, the vouchers, which are re- 
turned herewith, lawfully may be paid. 


(B-32960) 


ADVANCE PAYMENTS—LICENSE TO USE PATENT FOR ITS LIFE 












The payment of a lump sum for-a license to use a patent for its remaining life 
(15 years) is not in contravention of the prohibition in section 3648, Re- 
vised Statutes, against payment for services in advance of their rendi- 
tion, and, therefore, there is no legal objection to the purchase of such 
a license the subject matter of which is reasonably within the objects for 


which the appropriation to be charged is available during the current 
fiscal year. 


Acting Comptroller General Elliott to the Secretary of State, March 16, 1943: 
I have your letter of March 6, 1943, as follows: 


There is available a patented process of lettering maps for reproduction called 

the “Float-Letter Method.” ‘The patent for the process, No. 2,237,568, a copy of 
which is enclosed, describes the process in detail. Because of its ease of applica- 
tion and sure results in putting names on maps, the use of the “Float-Letter 
Method” would greatly facilitate the preparation of the great volume of maps 
and other geographical aids that the Oflice of the Geographer of the Department 
of State is currently called upon to produce and will probably have to produce in 
even greater numbers in the future. 
_ Mr. Colin Landin of New York holds the patent for the “Float-Letter Method” 
and he has consented to license the use of the process to the Department for the 
remaining life of the patent. A copy of the license agreement which he has 
submitted is enclosed for your examination. 

We should appreciate your considering the question of the availability of the 
Appropriation No. 19-112/30006.007, Emergency Fund of the President, National 
Defense (Allotment to State), 1942 and 1943, for purchasing the right to use the 
above-mentioned patented process for the term of the patent, which extends 
beyond the end of the fiscal year 1943. 

May we have your answer on this matter at your early convenience, so that the 
preparation of the necessary maps will not be seriously delayed. 


The allotment referred to was made by the letter of the President, 
dated January 12, 1942, which authorizes the funds, $78,000, therein 
allotted to the Department of State— 


to be expended by the Department of State, in connection with emergencies affect- 
ing the national security and defense, for preparation of certain types of world 
maps and geographical aids designed for present use and also for post-war studies 
which are made necessary in consequence of the rapid political and military 
changes resulting from the war. 

The funds hereby allocated shall be available for all necessary expenses con- 
nected with the preparation of the above-described maps and aids, including 
persona] services in the District of Columbia and elsewhere without regard to the 
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Civil Service and Classification laws; fees for professional or expert services at 
rates, not in excess of $25 per diem, to be determined by the Secretary of State; 
Stenographic reporting and other services by contract if necessary, purchase of 
supplies and equipment, books of reference and periodicals, without regard to 
Section 3709 of the Revised Statutes; traveling expenses, including travel and 
per diem of consultants not receiving compensation from the Government ; print- 
ing and binding, without regard to Section 11 of the Act of March 1, 1919 (44 
U. S. C. 111); and including also reimbursement of other appropriations from 
which payments may have been made for any of the purposes herein specified. 

The subject matter of the license would appear to come reasonably 
within the objects for which the allotment was made, so that there is 
for consideration mainly the question whether the proposed payment 
would be in contravention of section 3648, Revised Statutes, which 
provides: 

No advance of public money shall be made in any case whatever. And in all 
cases of contracts for the performance of any service, or the delivery of articles of 


any description, for the use of the United States, payment shall not exceed the 
value of the service rendered, or of the articles delivered previously to such 


payment. * * * 

From the enclosures transmitted with your letter, it appears that the 
patent was issued April 8, 1941, the normal life of a patent covering a 
period of 17 years. 35 U.S.C.40. However, the purchase of a license 
for the life of the patent for a lump sum would vest in the United States 
a complete right which would not be dependent upon anything further 
to be done or services to be furnished by the owner of the patent. Ina 
similar situation in 1 Comp. Gen. 455, it was stated: 

The service contracted for was the registry of an abbreviated cable address. 
When the act of registration was completed the whole service was performed and 
there is nothing to be done in the matter preliminary to payment. Payment of 


the voucher would not be a violation of section 3648, Revised Statutes, and if 
otherwise correct its payment is authorized. * * * 


See, also, 4 Comp. Gen. 465, 6 id. 677. 

Accordingly, answering your question specifically, I have to advise 
that, since the proposed payment for the use of the patent would not 
constitute an advance payment in contravention of section 3648, Re- 
vised Statutes, there appears no legal objection to charging the appro- 
priation “19-112/30006.007, Emergency Fund of the President, Na- 
tional Defense (Allotment to State), 1942 and 1943” with the cost of 
the desired license. 


(B-32028) 
MILEAGE—CADETS ENTERING MILITARY ACADEMY 


Under the statutory authority for payment of mileage at 5 cents per mile to 
eadets entering the United States Military Academy for the travel from 
their homes to the Academy for examination and appointment, a cadet Is 
entitled to payment of mileage for travel actually performed from his home 
to West Point, New York, upon entering the Academy, regardless of the 
place of receipt of orders to report, provided his home is not more distant 
from the Academy than the place certified as his actual residence as shown 

in his nomination for appointment, 
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Assistant Comptroller General Elliott to the Secretary of War, March 17, 1943: 
Reference is made to your letter of January 25, 1943, as follows: 


It has been brought to my attention that a considerable number of suspensions 
have been raised in the accounts of Colonel E. J. Bean, F. D., covering payments 
of mileage to cadets joining the Military Academy following their appointment 
thereto. Several of these suspensions may be noted in connection with Vouchers 
Nos. 409, 410, and 412 in the disbursing officer’s accounts for September, 1940. 

It appears that these exceptions are based upon the theory that cadets, upon 
their appointment, are entitled to mileage to West Point only from places of 
receipt of orders when such places are at a less distance from West Point than 
the homes from which they actually performed the travel. 

There is cited, for your consideration in this connection, a decision by the 
Court of Claims dated June 10, 1935 (81 Ct. Cls. 966), allowing a claim of a 
cadet from his home to West Point, New York, rather than from the place of 
receipt of orders in that case. 

Your decision is accordingly requested as to whether credit will be allowed 
for payments covering mileage of cadets for travel actually performed from 
their homes to the Military Academy without reference to the places where 
such orders are received; and, if so, whether the suspensions already made 
will be removed. 


Section 19 of the act of June 10, 1922, 42 Stat. 632, provides: 


That cadets at the Military Academy and cadets and cadet engineers of the 
Coast Guard shall receive the same pay and allowances as are now or may 
hereafter be provided by law for midshipmen in the Navy. 

The naval appropriations each year have provided funds for 
mileage at 5 cents per mile to candidates entering the Naval Academy 
while proceeding from their homes to the Academy for examination 
and appointment as midshipmen. 

It has been held that by authority of the above-cited section 19 
of the act of June 10, 1922, cadets who have proceeded from their 
homes to West Point, New York, for examination and appointment 
to the Military Academy are entitled to 5 cents per mile for the entire 
distance from their homes to the Academy by the shortest usually 
traveled route. 2 Comp. Gen. 654. However, the allowance author- 
ized is not considered an emolument or a gratuity, but is intended 
as a form of reimbursement to the cadets for money expended for 
transportation in reporting from their homes to the Academy. 4 
Comp. Gen. 437. 

In the case of Craig Smyser v. The United States, 81 C. Cls. 966, 
cited in your letter, the facts appear to be that Smyser, an appointee 
at large, while attending school at Cornwall-on-Hudson, New York, 
received orders to report to the Superintendent of the United States 
Military Academy, West Point, New York; that upon completion 
of his schooling he returned to his home at Fort Bliss, Texas; and 
that he subsequently traveled from Fort Bliss to the Military 
Academy for the purpose of complying with the orders. The court, 
without a written opinion, held that under authority of the applicable 
statutes Smyser was entitled to mileage for travel actually performed 
from his home to the Academy. 
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Under the cited statutes, payment of mileage for, travel actually 
performed by cadets from their homes to West Point, New York, upon 
entering the Military Academy, will be allowed as within the rule 
of the Smyser case, supra, regardless of the place of receipt of orders, 
provided such payments are supported by evidence that the home of 
such cadet is not more distant from the Academy than that certified 
as his actual residence as shown in the cadet’s nomination for appoint- 
ment to the Military Academy. In this connection see decision of this 
office dated March 6, 1942, B-23922, to Lieutenant Colonel E. J. Bean, 
F. D., U. S. Army. 

Instructions are being issued for the crediting of payments of the 
nature herein discussed to the extent that they come within the rule 
above stated. 


(B-32556) 


PAY—LONGEVITY—SERVICE CREDITS—INACTIVE NATIONAL GUARD 
SERVICE 


Time during which a commission was held in the inactive National Guard—as 
distinguished from the National Guard Reserve and the National Guard of 
the United States—may not be counted in computing longevity pay under 
section 3 of the Pay Readjustment Act of 1942, as amended. 


Assistant Comptroller General Elliott to Lt. Col. Carl Witcher, U. S. Army, 
March 17, 1943: 


There has been received, by second indorsement dated February 13, 
1943, your letter of February 4, 1943, as follows: 


Attached hereto is a voucher in the amount of $67.50, covering difference in 
longevity pay between over 18 and over 21 years’ service, in favor of Captain 
Sidney A. Cook, which has been presented to the undersigned, a disbursing 
officer, for payment. 

The statement of service attached to this voucher shows that this officer was 
appointed in the Inactive National Guard June 14, 1983 and transferred to the 
National Guard Retired List December 17, 1936. 

The Act of December 2, 1942 amending the Pay Readjustment Act of June 
6, 1942 authorizes commissioned officers to count service as a commissioned 
officer in the National Guard Reserve but does not mention the Inactive National 
Guard. 

It was held (22nd Comp. Gen. 489 and 440) that periods in the Inactive Na- 
tional Guard may not be counted for longevity pay purposes. 

The undersigned is in doubt as to whether the Act of December 2, 1942 authorizes 
commissioned officers to count service in the Inactive National Guard for longevity 
pay purposes and your decision is respectfully requested as to whether payment of 
the voucher is authorized. 


The act of December 2, 1942, 56 Stat. 1037, amended, inter alia, 


the first paragraph of section 3 of the Pay Readjustment Act of 1942, 
56 Stat. 360, to read as follows: 


When officers of the National Guard or of the Reserve forces of any of the 
services mentioned in the title of this Act, including Reserve officers, are authorized 
by law to receive Federal pay, except armory drill and administrative function 
pay, they shall receive pay as provided in section 1 of this Act, and in computing 
their service for pay they shall be credited with full time for all periods during 
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which they have held commissions as officers of any of the services mentioned in 
the title of this Act, or in the Organized Militia prior to July 1, 1916, or in the 
National Guard, or in the National Guard Reserve, or in the National Guard of the 
United States, or in the Officers Reserve Corps, or in the Naval Militia, or in the 
National Naval Volunteers, or in the Naval Reserve Force, Nava! Reserve, Marine 
Corps Reserve Force, Marine Corps Keserve, Coast Guard Keserve, and the Ke- 
serve Corps of the Public Health Service, or in the Philippine Scouts, or in the 
Philippine Constabulary, and service authorized in section 2 (b) of the Act of 
January 19, 1942 (Public Law 402, Seventy-seventh Congress). 

This office heretofore has considered the question as to whether com- 
missioned service in the National Guard Reserve or in the inactive 
National Guard could be counted for pay purposes under section 3 of 
the Pay Readjustment Act of June 10; 1922, as amended by the act of 
May 31, 1924, 37 U.S. C. 7, or under section 3 of the Pay Readjustment 
Act of 1942, as approved June 16, 1942, 56 Stat. 460. See 20 Comp. 
Gen. 520, and 22 Comp. Gen. 439. In both instances the answer was in 
the negative, based principally on the fact that in enumerating those 
organizations in which service could be counted for pay purposes, the 
Congress did not name either the National Guard Reserve or the inac- 
tive National Guard, the presumption being that in so carefully 
enumerating such organizations it was intended by the Congress that 
service in any other organization, not so enumerated, was to be ex- 
eluded. The act of December 2, 1942, here involved, expressly names 
the National Guard Reserve but not the inactive National Guard and 
the same rule is for application as excluding service in the unnamed 
inactive National Guard unless it can be held that the authority to 
count service in the National Guard Reserve is also authority for 
counting service in the inactive National Guard which, by virtue of 
section 15 of the act of June 15, 1933, 48 Stat. 159, amending section 78 
of the National Defense Act of 1916, 39 Stat. 202, may be viewed as 
having superseded the National Guard Reserve. 

While the National Guard Reserve was the forerunner, so to speak, 
of the inactive National Guard, the appellations are not interchange- 
able. The National Guard Reserve was established by section 78 of 
the National Defense Act of 1916, 39 Stat. 202. Section 15 of the act 
of June 15, 1933, 48 Stat. 159, amended section 78 of the National 
Defense Act of 1916, which section, as so amended, omitted any refer- 
ence to a National Guard Reserve but provided for service in the inac- 
tive National Guard and thus, in effect, discontinued the National 
Guard Reserve. Section 5 of the said act of June 15, 1933, 48 Stat. 
155, amending section 58 of the National Defense Act of 1916, estab- 
lished the National Guard of the United States which, as defined in 
section 71, as amended by the said 1933 act, 48 Stat. 157, was to be 
composed of those federally recognized units and organizations and 
persons duly appointed and commissioned in the active and inactive 
National Guard who have taken and subscribed to the oath of office 
prescribed in section 73, as amended by the 1933 act, 48 Stat. 157. 
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While the amended section 78 was silent with respect to the disposi- 
tion to be made of those officers and enlisted men who were members 
of the National Guard Reserve at that time, it appears that members 
of the National Guard Reserve did not automatically become members 
of the newly established National Guard of the United States. Some 
light is thrown on their status by a statement in the annual Report 
of the Chief of the National Guard Bureau for the fiscal year 1934. 


On page 5 of that report it is stated with respect to the inactive National 
Guard, as follows: 


As a result of the act of June 15, 1933. the National Guard Reserve is 
replaced by the inactive National Guard which is limited to the Federally 
recognized personnel, commissioned and enlisted, who have been transferred 
to or enlisted in the Inactive National Guard, and who are or may be assigned 
to war vacancies in active and inactive units. Allotted units whose organiza- 
tion has not been anthorized are included in the Inactive National Guard. 

General Orders No. 3. War Department. 1934, appointed as officers in the 
National Guard of the United States all officers of the National Guard Reserve 
for whom there was a war vacancy to which State authorities would assign 
them. Acceptance of this appointment required a new oath of office and a 
statement by the State adintant general that there was a vacancy in an 
allotted unit to which the officer could be assigned. The status of these officers 
then changed from the National Guard Reserve to the Inactive National Guard. 

It is expected that approximately 1.000 officers of the National Guard Reserve 
will accept appointments in the National Guard of the United States and be 
assigned to war vacancies and thereby pass into the Inactive National Guard. 
The Federal recognition of all surplus National Guard Reserve officers will 
be withdrawn as of October 31, 1934, the date on which appointments in the 
National Guard of the United States, made by General Orders No. 3, War 
Department, 1934, are to be regarded as withdrawn. 


See, also, the annual report for the fiscal year 1935, on page 5 of 
which it is stated: 


Under the provisions of the act of June 15, 1933, the National Guard Reserve 
was designated as the “Inactive National Guard.” Each officer’s record was 
examined, with the resnit that Federal recognition was terminated in the 
eases of all National Guard Reserve officers who were not assigned to war 
vacancies or who did not accept appointments in the National Guard of the 
United States. There remain in the Inactive National Guard a total of 816 
officers and 15,682 enlisted men, * * * 

From the foregoing it will be seen that the “National Guard 
Reserve” is separate and distinct from the “Inactive National 
Guard.” Neither term includes the other. The failure of Congress 
in the act of December 2, 1942, expressly to authorize the counting of 
inactive National Guard service for pay purposes does not appear to 
have been by inadvertence but, rather, by design. For such exclu- 
sion there would appear to have been a very good reason. Under 
section 111 of the National Defense Act as it stood prior to the 
said act of June 15, 1933, members of the National Guard Reserve 
were subject to draft into the military service of the United States 
under the conditions there stated. See section 111 of the act of 
June 8, 1916, 39 Stat. 211, and section 49 of the act of June 4, 1920, 
41 Stat. 784. But as amended by section 18 of the act of June 15, 
1933, 48 Stat. 160, said section 111 of the National Defense Act 
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contained no such authority but authorized the President in time 
of national emergency declared by the Congress to order into the 
active military service of the United States “any or all units and 
the members thereof of the National Guard of the United States.” 
That is, while members of the National Guard Reserve, as such, were 
subject, under the National Defense Act, to Federal military service 
prior to June 15, 1933, members of the inactive National Guard, 
which superseded the National Guard Reserve, were not, as such, 
subject to Federal military service under the National Defense Act, 
although subject to such service if they were members of the National 
Guard of the United States. When the Congress in the act of 
December 2, 1942, supra, authorized the counting of service, inter 
alia, in the National Guard Reserve and in the National Guard of 
the United States, but omitted service in the inactive National 
Guard, the effect was to authorize the counting of all time when 
members of such organizations were subject to Federal military 
service under the National Defense Act and to exclude time when 
they were not subject to Federal military service under that act. 
It seems reasonable to conclude that there was no intent to authorize 
the counting of any time when members of the inactive National 
Guard were not members, also, of the National Guard of the United 
States, and, hence, were not subject to Federal military service 
under the terms of the National Defense Act. 

In view of these considerations, I am constrained to advise that 
payment on the voucher is not authorized. The voucher will be 
retained in this office. 


(B-32680) 


WORKMEN’S COMPENSATION—STATE, ETC., EMPLOYEES CONDUCTING 
DEFENSE TRAINING COURSES—APPROPRIATION AVAILABILITY; 
ETC. 


Under the Labor-Federal Security Appropriation Act, 1943, appropriating funds 
for payment to States and other agencies for the cost of vocational, etc., 
courses for the training of defense workers, the cost of securing workmen's 
compensation insurance—whether by way of reimbursement for premiums 
paid or for losses suffered where the State acts as self-insurer—on behalf of 
employees engaged in the conduct of the courses may be included as an item 
of “cost of courses” where it is administratively determined that such em- 
ployees are otherwise within the contemplation of the States’ workmen’s 
compensation acts, and such item of expense is included in plans duly author- 
ized and approved as required by the appropriation act. 

Where a State or other agency—engaged in the conduct of defense training 
courses the cost of which, including workmen’s compensation, is to be 
paid from Federal funds appropriated for the purpose—acts as self-insurer 
under the applicable workmen's compensation law with respect to its em- 
ployees conducting the courses, the fiscal-year appropriation available for 
the “cost of courses” at the time an employee incurs a compensable injury 
is to be considered as obligated with the cost of compensation, even though 
the compensation award—whether in the form of a lump sum payment or 
periodic payments—may not actually be made until after the expiration 
of the fiscal year within which the injury was incurred. 
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In view of the provisions of 31 U. S. Code 713 with respect to the covering into 
the Treasury of unexpended appropriation balances, periodic workmen’s 
compensation payments, extending over a number of years, which are re- 
quired to be made to an employee of a State or other agency injured during 
the fiscal year 1943 while conducting defense training courses—the cost of 
which, including workmen’s compensation payments, is payable from the 
Labor-Federal Security appropriation, 1943—-may be made from the said 
1943 appropriation only during that year and for two fiscal years thereafter ; 
subsequent thereto the matter is for the consideration of the Congress under 
81 U. S. Code 714. 

Where periodic workmen’s compensation payments extending over a number of 
years are required to be made to an employee of a State or other agency in- 
jured while conducting defense training courses—the cost of which, includ- 
ing workmen’s compensation payments, is payable from Federal funds 
appropriated for the purpose—such periodic payments may be commuted 
to a lump sum, in accordance with established actuarial tables, to enable 
the State or other agency to make the periodic payments to the injured 
employee, but any portion of the commuted lump sum not required to be 
disbursed for the purpose should be refunded to the Government. 


Acting Comptroller General Elliott to the Chairman, War Manpower Commis- 
sion, March 18, 1943: 


I have your letter of February 20, 1943, as follows: 


In the practical application of certain general principles enunciated in your 
opinion of January 14, 1941 (B-143886, 20 Comp. Gen. 370) regarding the avail- 
ability for expenditure beyond the fiscal year of Federal funds paid to States 
and other agencies under appropriations for the education and training of de- 
— workers, questions have arisen on which we should like to have your 
advice. 

The Labor-Federal Security Appropriation Act, 1943 (Public Law 647, 77th 
Congress, 2d Session), under the heading “Education and Training, Defense 
Workers (National Defense)”, appropriates money for the payment to States, 
their subdivisions and other agencies “for the cost of * * * courses”. Pay- 
ments are made through certification to the Secretary of the Treasury by the 
U. S. Commissioner of Education in accordance with regulations promulgated 
by the Commissioner and approved by the President. Section 2.1 (m) of the 
regulations so promulgated (7 F. R. 6436) defines “cost of courses” as meaning 
“all expenditures necessary for organization, administration, supervision, instruc- 
tion, and maintenance and operation of plant in conducting the courses pursuant 
to an approved plan”. There follows an enumeration of specific items of expen- 
diture which may be included, among them “insurance, including workmen’s com- 
pensation”. We take it that the items so specified may be considered illustrative 
of the most common expenditures, and that the enumeration does not necessarily 
exclude proper items not specifically mentioned nor does it make mandatory 
under all circumstances the allowance of items which are specifically mentioned. 
Even apart from the express inclusion of workmen’s compensation for employees 
in the said regulations we would regard the cost thereof as a proper item for con- 
sideration under “cost of courses”: witness, for example, the provision of the 
Constitution of the State of New York (Article I, § 18), authorizing legislative 
enactment for “the payment * * * byemployers * * * either directly or 
through a state or other system of insurance or otherwise” of compensation to 
employees and their dependents, and declaring that “all monies paid by an 
employer to his employees or their legal representatives, by reason of the enact- 
ment of any of the laws herein authorized, shall be held to be a proper charge 
in the cost of operating the business of the employer”. 

The most common method of providing the workmen’s compensation required 
by State law is by procuring an insurance policy from a stock or mutual in- 
surance company or from a State Fund in consideration of the payment of an 
annual premium. However, under an alternative procedure generally available 
to private employers of demonstrated financial ability and to the State, its politi- 
cal subdivisions and agencies, such an employer may act as a “self-insurer”, in 
accordance with which procedure payment of the compensation prescribed by law 
is made directly by the employer to the injured employee or his dependents. 
Similar to the policy of the Federal Government in providing workmen’s compen- 
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sation insurance for its employees through the United States Employees’ Com- 
peusation Commission, it is the established statutory policy of many State gov- 
ernmental units to act as self-insurers in providiug workmen’s compensation 
for employees rather than to pay premiums to privute iusurance companies or 
to a State fund. And even where a choice of the methud of wurkmeu's com- 
pensation insurance is permissible, such guvernmentul units and other public 
agencies frequently select the option of self-insurance because experieuce over 
periods of years has proved that substantial economies way be effected thereby. 

While there would not seem to be any question as to the basic propriety of 
allowing under “cost of courses” payments made under such a system of self- 
insurance to employees injured in the conduct of authorized courses, problems 
arise by reason of the limited availability of the appropriation to the fiscal year 
ending June 30, 1943. Frequently the amount of compensation payable is not 
definitely ascertainable and an award may not be made uutil some time after the 
date of the injury. Furthermore, the beuefits prescribed by law may be payable 
in weekly or other periodic sums, and may extend over a considerable time run- 
ning into months or even years. Provision is made in some cases for commuta- 
tion to a single lump-sum payment of such perivdic sums, but in other cases 
such commutation may uot be available to the employer or insurance compauy. 

Our questions relate to the effect of the fiscal yeur limitation of the Federal 
appropriation on compensation payable by a State or other agency acting as a 
self-insurer where the payment is made, or is referable to a date, subsequent 
to June 30, 1943. Specitically, assuming the employee is injured in the course 
of activities directly relating to the defense traiuing program for the fiscal year 
1943, and the State or other ugency acts as a self-insurer as required or permitted 
by State law, are Federal fuuds available for the payment (1) of a lump sum 
required by law where the amount is not definitely ascertainable or the award is 
not made until after June 30, 1943; (2) of a commuted lump sum decreed or 
allowed under State law in lieu of periodic payments extending beyond June 30, 
1943; (3) of periodic sums subsequent to June 30, 1943, where commutation into 
a single lump-sum payment to the employee or his dependents is not available 
under State luw to the employer or insurance compuny? (4) As an alternative 
to the method described in question (3), where commutation of periodic pay- 
ments into a single lump-sum payment to the employee or his dependents is not 
available to the employer or insurance company, are Federal funds nevertheless 
available for payment to the State or other agency of a sum sufficient to enable 
it to make the periodic payments to the injured employee or his dependents 
subsequent to June 30, 1943, suid sum to be computed in accordance with estab- 
lished discount and actuarial principles and tables? 


The Labor-Federal Security Appropriation Act, 1943, approved July 
2, 1942, 56 Stat. 578, under Title II, subheading “Education and Train- 
ing, Defense Workers (National Defense)”, appropriated funds as 
follows: 


Payments to States, and so forth (national defense) : For payment to States, 
subdivisions thereof, or other public agencies operating public educational facili- 
ties, and, where hereinafter authorized, to vocational schools exempt from taxa- 
tion under section 101 (6) of the Internal Revenue Code, colleges and univer- 
sities, for the furtherance of the education and training of defense workers, 
through certification from time to time, in accordance with regulations promul- 
gated by the United States Commissioner of Education (hereinafter referred to 
as the “Commissioner”) under the supervision and direction of the Federal 
Security Administrator and approved by the President, by the Commissioner to 
the Secretary of the Treasury of the name of such agency or the name of such 
school, college, or university to whom payment is to be made, and the amount 
to be paid, such payment to be made prior to audit and settlement by the 
General Accounting Office as follows: 

(1) For the cost of vocational courses of less than college grade provided by 
such agencies in vocational schools, including vocational schools exempt from 
taxation under section 101 (6) of the Internal Revenue Code, or by such voca- 
tional schools pursuant to plans submitted by them and approved by the Com- 
missioner, which plans shall include courses supplementary to employment in 
oceupations essential to the national defense, pre-employment and refresher 
courses for workers preparing for such occupations and selected from the public 
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employment office registers, and for the cost of vocational courses (either by 
classes or by individuals) of less than college grade in private vocational schools 
(regardless of tax liability) and in other private facilities where equipment 
for training is available, including not to exceed $5,000,000 for payment to such 
agencies for rental of additional space found necessary by the Commissioner for 
carrying out the approved plans, $94,000,000. 

(2) For the cost of short courses of college grade provided by degree-granting 
colleges and universities pursuant to plans submitted by them and approved by 
the Commissioner, which plans shall be for courses designed to meet the shortage 
of engineers, chemists, physicists, and production supervisors in fields essential 
to the national defense, and such plans may provide for regional coordination 
of the defense training program of the participating colleges and universities, 
$20,000,000: Provided, That only colleges and universities which operate under 
charters which exempt their educational property from taxation and public de- 
giee-granting educational institutions shall be eligible to receive funds herefrom: 
Provided further, That not to exceed 20 per centum of the amount allotted to 
any school shall be allotted to it for expenditure for purchase and rental of 
additional equipment and leasing of additional space found by the Commissioner 
necessary to carry out its approved plan. 

(3) For the cost of vocational courses of less than college grade and related 
instruction provided by such agencies for out-of-school rural persons, who have 
attained the age of seventeen and who, if unemployed, have filed a registration 
card with a public employment office, and for nonrural persons who otherwise 
meet the above requirements, and whose training is not feasible under subdivi- 
sions (1) and (2) hereof, such courses and instruction to be provided pursuant 
to plans submitted by such agencies and approved by the Commissioner, and for 
the cost of such vocational courses in the production of farm commodities and 
in the repair, operation, and construction of farm machinery and equipment (to 
be approved by the Chairman of the War Manpower Commission) as may be 
necessary to meet the needs of farmers in obtaining the production goals of those 
farm commodities designated from time to time in the farm defense program 
and promulgated by the Secretary of Agriculture, $15,000,000, of which not to 
exceed 20 per centum shall be available for payment to such agencies for pur- 
chase and rental of equipment and rental of space found necessary by the Com- 
missioner for carrying out the approved plans. 


Section 2.1 (m) of the regulations promulgated pursuant to the 
authority conferred in said act (7 Fed. Reg. 6436) defines the term 
“cost of courses” and states that it may include expenses for such items 
as “insurance, including workmen’s compensation”, and this office has 
held, generally, that workmen’s compensation insurance may be con- 
sidered as a part of the cost of labor. A-80613, October 19, 1936; 
B-7813, February 6, 1940; B-11239, July 23, 1940. Accordingly, there 
would appear to be no objection to the inclusion of the item of work- 
men’s compensation as a “cost of courses” where it has been adminis- 
tratively determined that such expense should be incurred by the 
United States in order to carry out the purposes of the above act. And, 
that being the case, there likewise would appear to be no objection to 
the incurrence of such obligation in accordance with the manner re- 
quired by State law or adopted by the State—that is, whether by way 
of reimbursement for premiums paid or for losses suffered where the 
State acts as self-insurer. 

The assumptions set forth in the last paragraph of your letter must 
be considered as subject to the understanding that it has been admin- 
istratively determined that the employees engaged in the conduct of 
courses are such as otherwise would be within the contemplation of the 
workmen’s compensation acts of the States in which they are employed 
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and that the permissible item of expense of workmen’s compensation 
is included in plans duly authorized and approved in advance by the 
_Commissioner of Education, as specifically required by law. 

As to payments made under the self-insurance system there is for 
consideration section 3690, Revised Statutes, 31 U. S. C. 712, which 
provides: 

Except as otherwise provided by law, all balances of appropriations contained 
in the annual appropriation bills and made specifically for the service of any 
fiscal year, and remaining unexpended at the expiration of such fiscal year, shall 
only be applied to the payment of expenses properly incurred during that year, 
or to the fulfillment of contracts properly made within that year; and balances 
not needed for such purposes shall be carried to the surplus fund * * 

It would seem apparent that the right to claim compensation, if the 
injury be compensable within the terms of the workmen’s compensa- 
tion acts, relates back to the date of the injury. Hence, the appropria- 
tion then available for payments to States and other agencies for the 
“cost of courses” is, in effect, obligated with the cost of compensation 
at that time, even though the exact extent of such obligation remains 
for future determination. Therefore, while the award may not actu- 
ally be made until after the expiration of the fiscal year within which 
the injury was incurred, payment should be made from the appropria- 
tion or appropriations obligated at the time the injury occurred. 
Question (1) is answered accordingly. 

Based on the same principle there would appear to be no objection 
to the payment of a commuted lump sum decreed or authorized in lieu 
of periodic payments where it is determined, under the applicable 
State law, that upon the facts and circumstances appearing in a par- 
ticular case that form of settlement should be made. Accordingly, 
guestion (2) is answered in the affirmative. 

With respect to question (3) attention is invited to sections 713 
and 714, Title 31, U. S. C., as follows: 

§ 713. After the 1st day of July, in each year, the Secretary of the Treasury 
shall cause all unexpended balances of appropriations which shall have re- 
mained upon the books of the Treasury for two fiscal years to be carried to the 
surplus fund and covered into the Treasury * * *. 

§ 714. It shall be the duty of the General Accounting Office to continue to 
receive, examine, and consider the justice and validity of all claims under ap- 
propriations the balances of which have been exhausted or carried to the sur- 
plus fund under the provisions of section 713 of this title * * *. The Sec- 
retary of the Treasury shall, at the commencement of each session of Congress, 
report the amount due each claimant whose claim has been allowed in whole 
or in part to the Speaker of the House of Representatives and the presiding 
officer of the Senate, who shall lay the same before their respective Houses for 
consideration * * *. 

In the situation covered by your third question payments extend- 
ing over a period of years could be made from the 1943 fiscal year 
appropriation only during that year and for two fiscal years there- 
after. Subsequent thereto the matter would be for the consideration 
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of the Congress under section 714, supra. Under such circumstances, 
the alternative method suggested in question (4) would appear to be 
preferable if coupled with a provision in the approved plan for re- 
imbursement of such part of the commuted amount not required to be 
paid to the injured employee or dependent by the State or other 
agency. 


(B-32994) 


CONTRACTS—MODIFICATIONS TO RELIEVE CONTRACTORS OF LIABIL- 
ITY FOR FEDERAL PROPERTY TRANSPORTATION TAX 






An existing Veterans’ Administration contract providing for delivery of coal 
to the Government f. o. b. destination, or on a delivered and stored basis, 
may not be amended to provide for transportation of the coal on Govern- 
ment bills of lading or on an f. o. b. point of origin basis so as to relieve the 
contractor of its liability for payment of the property transportation tax 
imposed by section 620 of the Revenue Act of 1942 which otherwise it would 
be required to pay. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
March 25, 1943: 


I have your letter of March 8, 1943, as follows: 


Reference is made to your decision dated January 8, 1943, B-31073, in regard 
to the Federal tax of four cents imposed on the cost of transportation of coal 
as affecting contract VAm-—17090 with The Logan & Kanawha Coal Company 
for furnishing among other items, an estimated quantity of 1300 tons of bitumi- 
nous coal to the Veterans Administration, Kecoughtan, Virginia. 

A number of contractors have requested information relative to whether 
their contracts for furnishing coal to the Veterans Administration on an f. o. b. 
destination basis or a delivered and stored basis may be amended to provide for 
delivery f. o. b. mines and Government bills of lading issued for the transportation 
of the coal. 

The matter of amending such contracts to provide that coal may be trans- 
ported under Government bills of lading was given careful consideration by the 
legal authorities of the Veterans Administration and it was determined that no 
material advantage would accrue to the Government by such amendment and 
that the Veterans Administration might subject itself to severe criticism if it 
attempted by means of contract to assist a contractor in avoiding the payment 
of a tax for which he is legally liable. The contractors were so advised. 

There is forwarded herewith letter dated February 13, 1943, from Mr. F. F. 
Estes, Traffic Manager, National Coal Association, in which the matter of amend- 
ing the contracts and issuing Government bills of lading is again presented. It 
will be noted that Mr. Estes states he understands that the War Department and 
the Navy Department have in cooperation with their suppliers of coal worked 
out such arrangements. 

A decision is, therefore, requested as to whether contracts awarded on an 
f. o. b. destination basis or a delivered and stored basis may be amended to pro- 
vide that coal may be transported under Government bills of lading. 

Contract VAm-17045 with the Inter-State Coal Company, Indianapolis, Indiana, 
to which reference is made in the attached letter from the National Coal Asso- 
ciation is on file in the General Accounting Office. 

It is requested that the letter from the National Coal Association be returned 
with your reply. 


The letter of February 13, 1948, from the Traffic Manager of the 
National Coal Association, reads as follows: 
540712"—43-—-60 








916 DECISIONS OF THE COMPTROLLER GENERAL 






There has been referred to me copy of your letter of February 5 addressed to 
the Inter-State Coal Company, Indianapolis, Indiana, File ERB 160 Inter-State 
Coal Company, which deals with the question of the transportation tax of 4¢ 
per ton applicable on bituminous coal. A brief statement of the facts, as I 
understand them, is as follows: 

The coal company bid on supplying coal during the fiscal year ending June 30, 
1943, the bid price being on an F. O. B. destination basis, which of course involves 
payment of the freight charges by the shipper. During the period in which this 
contract runs, namely, effective December 1, the Revenue Act of 1942 provides 
for a transportation tax of 4¢ per net ton on bituminous coal. This Act provides 
in Section 3475, paragraph (b), that “The tax imposed under this section shall 
not apply to amounts paid by or to the United States or any agency or instru- 
mentality of the United States for the transportation of property.” In their inter- 
pretation of this exemption the Treasury Department, in their rules and regula- 
tions dated February 1, and published in the Federal Register of February 3, 
1943, have read into the law the word, “directly”, and in their Section 143.20 state 
“An amount paid directly to a carrier by the United States or any agency or 
instrumentality thereof for the transportation of property is likewise exempt.” 
The principle laid down in your letter of February 5 would indicate that until 
the expiration of the present contracts all coal supplied on a delivered basis to 
Veterans Hospitals, where the charge is paid by the shipper, would involve an 
absorption by the shipper of 4¢ per ton, which is tantamount to a reduction of 
the contract price of the coal by the shipper or supplier of that coal. 

It is my understanding that the Comptroller General bas indicated that he 
will not approve any payment by the Government agency of the 4¢ tax added to 
the freight charge, where that tax has been paid by the coal shipper. Therefore, 
it would seem only equitable that the various Governmental buyers of coal should 
in some way cooperate with the supplier and shipper of coal, so that this 4¢ per 
ton will not be an added burden to the supplier of coal by his necessity to absorb 
it. Certainly there seem to be either one or two arrangements whereby this could 
be accomplished, and, for your information, I understand both the War Depart- 
ment and the Navy Department have, in cooperation with their suppliers of coal, 
worked out such arrangements. These arrangements are: (1) that the present 
contract be changed from an F. O. B. destination to an F. O. B. origin basis, or 
(2) that commercial bills of lading be exchanged at destination for Government 
bills of lading, which would provide for exemption from the tax. 

While I am fully appreciative of the legal and technical ramifications involved 
in these various contracts and methods of handling coal, I mention some of the 
points in equity of our position and request. For example, let us take the contract 
for 12.000 tons of coal to be supplied during the fiscal year ending June 80, 1943, 
to the Veterans Administration facility at Marion, Indiana, at a delivered price 
of $2.77, made up of an F. O. B. mine price of $1.07 and a freight rate of $1.70. 
Let us assume, for example, that the $1.07 price were the minimum price as 
established by the Coal Division. If the shipper were compelled to pay the 4¢ 
transportation tax, with no reimbursement from the Government, it would amount 
to a lowering of his $1.07 minimum price to $1.08, which would involve a non- 
compliance with the orders of the Bituminous Coal Division and the shipper could 
not perform on his contract without infringing on the Coal Divisions laws and 
subjecting himself to a severe penalty. In connection with commercial contracts, 
the O. P. A. has allowed the maximum price ceilings to be raised so that the 
4¢ transportation tax may be passed on to the buyer. We are not, however, here 
arguing specifically for the passing on of this tax to the buyers of Government 
coal. What we are contending is that by simple arrangement these coal ship- 
ments to Government agencies can be made exempt from the transportation tax 
by the two alternatives above mentioned. I am quite sure, and I have every 
hope that you, your General Solicitor and the Comptroller General, will agree 
that the intent of Congress in passing this transportation tax in the 1942 Revenue 
Bill was to exempt coal sold to the various Government Departments from the 
transportation tax, and that such exemption was not to be allowed at the expense 
of the shipper and supplier of coal through some varying technicalities as to 
whether the coal were sold F. O. B. origin or F. O. B. destination, and I do not 
believe that anyone would seriously contend that Government agencies should 
enjoy this tax exemption at the expense of its own taxpayers and suppliers of 
coal by the payment of the 4¢ tax on the freight charges which, for the convenience 
of the Government, they had prepaid. 
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Therefore, I wish to respectfully request that the Veterans Administration 
submit to the Comptroller General for official ruling whether or not it will be in 
line and proper for these various Veterans Administration facilities to adjust 
their contracts, providing the Veterans Administration is willing to do so, to 
an F. O. B. origin basis, or, as an alternative, to exchange the commercial bills 
of lading for Government bills of lading at destination, either of which changes 
would relieve the shipper from the payment of the 4¢ transportation tax, and at 
the same time, in our opinion, more fully carry out the real intent of Congress 
in the passage of the Revenue Act of 1942. 


In the decision of January 8, 1943, B-31073, 22 Comp. Gen. 623, 
to which you refer, there was considered the basic question as to 
whether, under the contract there involved, the Government is obli- 
gated to reimburse a Veterans’ Administration coal contractor for 
payment of the Federal “Transportation of Property” tax prescribed 
by the terms of section 620 of the Revenue Act of 1942, approved 
October 21, 1942, 56 Stat. 798, 979. For reasons set forth in the said 
decision it was held, quoting from the syllabus: 

The provisions of section 620 of the Revenue Act of 1942, exempting amounts 
paid by the United States for the transportation of property from the property 
transportation tax imposed thereby, furnish no basis for the issuance of a tax 
exemption certificate to a Government contractor to cover the amount of the tax 
applicable to transportation charges on the contract material which the con- 
tractor is required to pay pursuant to its contract obligation. 

The tax imposed by section 620 of the Revenue Act of 1942 on the amount paid 
for the transportation of property—the legal incidence of which is on the shipper 
rather than the carrier, the latter being merely a collecting agent for the tax— 
is not a part of the compensation to which the carrier is entitled for its services, 
and, therefore, does not represent an “increase” in the “freight rate” within the 
meaning of a provision in a Veterans’ Administration coal contract requiring 


an adjustment in price in the event of an increase or decrease in the “freight 
rate in effect on date of opening of bids.” 


The tax imposed by section 620 of the Revenue Act of 1942 on the amount paid 
for the transportation of property is not reimbursable to a contractor under the 
“federal taxes” clause in a Veterans’ Administration coal contract providing for 
reimbursement to the contractor of any “sales tux, processing tax, adjustment 
charge, or other taxes or charges” imposed by the Congress after the date set for 
the opening of this bid, and made applicable directly upon the production, manu- 
facture, or sale of the supplies covered by this bid, and * * * paid by the 
contractor on the articles or supplies herein contracted for. 

Since it thus clearly appears that coal contractors who, by the terms 
of their contracts are required to deliver coal to the Government 
f. o. b. destination, or on a delivered and stored basis, are liable for the 
involved tax and may not—in the absence of an express provision in 
the contract to that effect—be reimbursed the amount of the tax either 
directly or through the issuance of tax exemption certificates, the ques- 
tion now is presented as to whether such contracts may be amended to 
provide for transportation of the coal on Government bills of lading, 
or on an f. o. b. point of origin basis. 

It is well settled that mutual assent of the parties is indispensable 
to any modification or amendment of a legally valid contract. Utley 
v. Donaldson, 94 U. S. 29, 47; Hawkins v. United States, 96 U. S. 689, 
694. Unquestionably then, it may be stated as a general proposition 
of law that the United States is entitled to insist upon delivery of the 
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coal exactly as called for by the terms of the contracts. It is well 
settled, also, that, since a valuable consideration is necessary to sup- 
port a waiver or release of rights acquired under a contract, officials 
of the Government may not legally amend or modify existing Gov- 
ernment contracts except in the interest of the United States. See 
18 Comp. Gen. 114, 116, and court cases there cited. Here, as appears 
to be conceded in your letter, the making of the proposed amendments 
would result in the contractors avoiding payment of the tax which 
otherwise they legally would be required to pay. Hence, the amend- 
ment would be in the interest of the contractors rather than the 
United States. In other words, there would appear to be no room for 
doubt that the said amendments, if made, would operate to the detri- 
ment of the United States instead of to its benefit. 

With respect to the contention advanced by the National Coal Asso- 
ciation to the effect that failure on the part of the Government to 
relieve the contractors from their obligation to pay the tax would, 
in some instances, cause a reduction of their contract prices below 
the minimum prices established pursuant to the Bituminous Coal Act 
of 1937, 50 Stat. 72, attention is invited to 18 Comp. Gen. 160; 19 id. 
453; also B-27882, February 9, 1943. 22 Comp. Gen. 772. 

Likewise, as apparently realized by the National Coal Association, 
the fact that the Office of Price Administration may have authorized 
maximum price ceilings on coal to be raised proportionately where 
coal contractors are required to pay the tax pursuant to the terms 
of their contracts, may not be accepted as imposing any legal obliga- 
tion on the United States to execute amendments which in effect would 
increase its liability by providing for payment of such increased 
maximum prices, the Government’s interest in that respect being to 
require only that not more than the maximum prices established be 
paid. 22 Comp. Gen. 13. 

Accordingly, on the basis of the foregoing, there appears no legal 
basis which would warrant this office in approving the proposed 
amendments. 

The letter of the National Coal Association is returned herewith. 


(B-31568) 
PAY; RENTAL ALLOWANCE—WOMEN’S ARMY AUXILIARY CORPS 


Under the provisions of the act of October 26, 1942, that members of the 
Women's Army Auxiliary Corps shall receive pay and allowances “at the 
rates” provided for officers and enlisted men of the Army of corresponding 
rank or grade, without dependents, members of said Corps are entitled to re- 
ceive the same increased pay for foreign service as is provided by section 2 of 
the Pay Readjustment Act of 1942 for Army personnel of corresponding 

rank or grade. 
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Executive Order No. 9195, setting forth what duty and what aerial flights must 
be performed by various designated classes of military personnel to entitle 
them to additional pay under section 18 of the Pay Readjustment Act of 
1942 for participation “in regular and frequent aerial flights”, contains no 
requirements respecting aerial flights by members of the Women’s Army 
Auxiliary Corps, and, therefore, any flying duty performed by members of 
the Corps would not constitute participation in regular and frequent aerial 
flights so as to entitle them—under the act of October 26, 1942, assimilating 
their pay and allowances to those of Army personnel—to the additional pay 
for flying duty. 

Payments of rental allowance while on field or sea duty to members of the 
Women’s Army Auxiliary Corps—whose pay and allowances are assimilated 
by the act of October 26, 1942, to those of Army personnel without de- 
pendents—are subject to the limitations of section 6 of the Pay Readjustment 
Act of 1942, as amended by the act of March 6, 1943, in the same manner 
and to the same extent as applies to officers of the Regular Army, without 
dependents, under similar circumstances. 


Assistant Comptroller General Elliott to the Secretary of War, March 27, 1943: 
There has been considered your letter of January 5, 1943, as follows: 


Reference is made to the act of October 26, 1942, (Public Law 761—77th Con- 
gress) which authorizes new rates of pay and allowance for members of the 
Women’s Army Auxiliary Corps and which provides that “The Director shall 
receive pay and allowances at the rate now or hereafter provided by law for a 
commissioned officer of the Regular Army without dependents, who is entitled 
to receive the pay of the 6th pay period”. Similar language is used in authorizing 
pay for the Assistant Directors, Field Directors, and first, second and third 
officers, who now receive the pay and allowances of commissioned officers of the 
Regular Army, without dependents, of the fifth, fourth, third, second and first 
pay periods respectively. 

The pay of enrolled members of the Women’s Army Auxiliary Corps is as- 
similated to that of enlisted men of the Regular Army by section 4 of the act of 
October 26, 1942, as follows: 

“The Secretary is authorized to have enrolled in the corps, in addition to the 
Director, Assistant Director, field directors, and officers hereinabove provided for, 
by voluntary enrollment, women of excellent character in good physical health, 
between the ages of twenty-one and forty-five years and citizens of the United 
States. The personnel of the corps so enrolled shall be distributed, in accordance 
with regulations prescribed by the Secretary of War, in seven grades correspond- 
ing to the seven enlisted grades in the Regular Army; and the Secretary shall 
have complete authority to define the qualifications for all of the grades in 
which such personnel are so distributed. Personnel in each of the seven grades 
shall receive pay and allowances at the rates now or hereafter provided by law 
for enlisted men, without dependents, in the corresponding enlisted grades in 
the Regular Army.” 

Section 2 of the Pay Readjustment Act of 1942 (Public Law 607—77th Congress) 
provides foreign service pay as follows: 

“The base pay of any enlisted man, warrant shinee. or nurse (female) in the 
military or naval forces of the United States shall be increased by 20 per centum 
and the base pay of any commissioned officer of any of the services mentioned 
in the title of this Act shall be increased by 10 per centum for any period of 
service while on sea duty as such duty may be defined by the head of the De- 
partment concerned, or duty in any place beyond the continental limits of the 
United States or in Alaska. * * *” 

Section 18 of the Pay Readjustment Act of 1942, supra, provides for an in- 
crease of 50 percent for flying pay to “Officers, warrant officers, nurses, and en- 
listed men of any of the services mentioned in the title of this Act and members 
of the Reserve forces of such services, and the NationalGuard * * *”. 

In view of the above, your decision is requested, (a) whether members of the 
Women’s Army Auxiliary Corps are entitled, under the provisions of the above- 
quoted sections of the acts cited, to additional pay for foreign service at the 
rates prescribed in the Pay Readjustment Act for officers and enlisted men, re- 
spectively, and (b) to additional pay for flying. 








920 * DECISIONS OF THE COMPTROLLER GENERAL 






Section 6 of the’ Pay Readjustment Act of 1942, supra, provides in part as 
follows: 
* + * 





No rental allowance shall accrue to an officer having no dependents 
while he is on field or sea duty, nor shall any rental allowances accrue to an 
officer with or without dependents who is assigned quarters at his permanent 
station unless a competent superior authority of the service concerned certifies 
that such quarters are not adequate for the occupancy of the officer and his 
dependents, if any: Provided, That an officer although furnished with quarters 
shall be entitled to rental allowance as authorized in this section if by reason 


of orders of competent authority his dependents are prevented from occupying 
such quarters. 

“Regulations in execution of the provisions of this section shall be made by 
the President and shall, whenever practicable, in his Judgment, be uniform for 
all the services concerned, including adjunct forces thereof.” 

Executive Order No. 9255 dated October 13, 1942, issued pursuant to Section 6 
as quoted above, prescribing regulations governing payment of rental allowances 
to officers, defines field duty and sea duty, in paragraphs I (b) and (c), as follows: 

“(b) The term ‘field duty’ shall mean service, under orders, with troops operat- 
ing against an enemy, actual or potential. 

“(c) The term ‘sea duty’ shall mean service at sea by an officer on a vessel 
under orders (1) requiring the officer to report for duty on board a designated 
vessel or (2) assigning him to duty in command of vessels or as a member of the 
staff of an officer in command of vessels: Provided, that the officer concerned is not 
during the same period required to render service on shore of a character deter- 
mined by the department concerned to be paramount to the duty which he is 
required to render at sea.” 


If members of the Women’s Army Auxiliary Corps are ordered to duty with 
troops, or to sea duty as defined in Executive Order 9255, supra, are they deprived 
of rental allowance during the period of such duty? 

The practice of fixing by assimilation the pay, allowances, etc., of 
members of the various branches of the armed forces, and, in some 

“cases, of civilian employees associated therewith, is not new. See for 
instance section 1612, Revised Statutes, assimilating the pay and allow- 
ances of officers and enlisted men of the Marine Corps to those of 
officers and enlisted men in the infantry of the Army; the act of March 
8, 1899, 30 Stat. 1004, assimilating the pay of naval officers to that of 
officers of the Army of corresponding rank, and the act of June 24, 
1910, 36 Stat. 605, 606, assimilating the pay and allowances of civilian 
paymaster’s clerks of the Navy to that of warrant officers of the Navy. 
The act of October 26, 1942, 56 Stat. 988, 990, referred to in your 
letter, provides that enrolled members of the Women’s Army Auxiliary 
Corps shall be distributed in seven grades corresponding to the seven 
enlisted grades in the Regular Army (see section 9 of the Pay Read- 
justment Act of 1942, 56 Stat. 363) apd stipulates that they shall receive 
pay and allowances “at the rates now or hereafter provided by law for 
enlisted men, without dependents, in the corresponding enlisted grades 
in the Regular Army.” The pay and allowances of the Director of 
the Corps, the assistant directors, field directors, and the first, second 
and third officers, are similarly assimilated to those of officers of the 
Kegular Army, without dependents. 

It will be noted that the assimilating words used in the said act of 
October 26, 1942, differ somewhat from those generally used in assimi- 
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lating statutes. Usually, such statutes provide that the persons af- 
fected shall receive “the same pay and allowances” while the present 
act states they shall receive pay and allowances “at the rates” provided 
for officers and enlisted men of the Army without dependerits. How- 
ever, the difference does not appear to be material. The rate of pay 
provided for an enlisted man, for instance, is not always his base pay. 
His rate of pay may vary with the circumstances. For example, when 
on foreign duty during the present war his rate of pay is his base pay 
plus 20 percent. Likewise, when by orders of competent authority he 
is required to participate, and does participate, regularly and fre- 
quently in aerial flights, as defined by Executive orders promulgated 
by the President, his rate of pay is not his regular pay but is his regular 
pay plus 50 percent. 

The questions here under consideration arise by reason of the fact 
that by the provisions of section 12 of the act of May 14, 1942, 56 Stat. 
281, members of the Women’s Army Auxiliary Corps are not in the 
Army but are civilians serving with the Army. That fact and the fact 
that members of the Corps are available for noncombatant duties, only, 
would prevent their being paid at an increased rate provided for 
officers and enlisted men of the Army for services of a strictly com- 
batant or military nature. See, in this connection, United States v. 
Crosley, 196 U. S. 327, where it was held that the effect of the act of 
March 3, 1899, supra, was to equalize the pay of naval officers with 
that of officers of the Army of equal rank as to duties properly required 
of a naval officer but that it did not operate to provide pay for naval 
officers for services which were peculiar to the Army. 

While the history of the said act of May 14, 1942, does not indicate 
that it was contemplated that members of the Women’s Army Auxiliary 
Corps would be assigned to duties involving regular and frequent aerial 
flights within the meaning of the military pay statutes, the hearings on 
the legislation before the Congressional committees clearly indicate 
that it was contemplated that they might be assigned to duty overseas. 
While so assigned, members of the Corps would be subject, generally to 
the same conditions as the military personnel with whom they serve; 
and in view of the later statutory provision that members of the Corps 
shall receive pay and allowances at the rates provided by law for 
officers and enlisted men of corresponding rank or grade, without 
dependents, it is concluded that the Congress intended. that they 
should receive the same increased pay for foreign service as provided 
for Army personnel of corresponding rank or grade by section 2 of 
the Pay Readjustment Act of 1942, 56 Stat. 360, quoted in your letter. 
Accordingly, your question (a) is answered in the affirmative. 
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However, by the terms of the first paragraph of section 18 of the said 
Pay Readjustment Act of 1942, approved June 16, 1942, 56 Stat. 368, 
additional pay for flying accrues only to officers, warrant officers, 
nurses, and enlisted men who in consequence of orders of competent 
authority are required to participate, and do participate, in regular 
and frequent aerial flights “as defined by such Executive orders as have 
heretofore been, or may hereafter be, promulgated by the President.” 
The said paragraph further provides that “Regulations in execution of 
the provisions of this paragraph shall be made by the President 
* * *” Executive Order 9195, July 7, 1942, sets forth in detail what 
duty and what flights by various designated classes of personnel shall 
be required. Paragraph 14 of the Executive order states that: 

Compliance with the foregoing requirements constitutes participation in regular 

and frequent aerial flights within the meaning of the act approved July 2, 1926 
(44 Stat. 780), and the act approved June 16, 1942 (Public Law 607, 77th Con- 
gress, 2d Session), and no flight pay shall accrue to any person 9 any period 
in which the provisions of this order are not complied with * * 
The Executive order contains no requirements respecting aerial 
flights by members of the Women’s Army Auxiliary Corps, and it fol- 
lows that any flying duty performed by them would not constitute 
participation in regular and frequent aerial flights “as defined” in the 
controlling Executive order, and, hence, would not be the particular 
character of duty stipulated in the statute for which increased pay is 
provided. That is, no right to such increased pay accrues to members 
of the Women’s Army Auxiliary Corps, by assimilation, because the 
duty required, as defined by Executive regulations pursuant to the 
statute, is duty which is to be performed by military personnel exclu- 
sively, insofar as the Army is concerned. Therefore, your question 
(b) is answered in the negative. 

With respect to your last question, the fourth paragraph of section 
6 of the Pay Readjustment Act of 1942, quoted in your letter, was 
amended by the act of March 6, 1943, Public Law 5, to read as follows: 

No rental allowance shall accrue to an officer having no dependents while he 
is on field duty unless his commanding officer certifies that he was necessarily 
required to procure quarters at his own expense, or while on sea duty, except 
for temporary periods of sea duty not exceeding three months, nor shall any 
rental allowance accrue to an officer with or without dependents who is 
assigned quarters at his permanent station unless a competent superior authority 
of the service concerned certifies that such quarters are not occupied because 
of being inadequate for the occupancy of the officer and his dependents, if any, 
and such certifications shall be conclusive: Provided, That an officer although 
furnished with quarters shall be entitled to rental allowance as authorized in 


this section if by reason of orders of competent authority his dependents are 
prevented from occupying such quarters. 


Field and sea duty are not necessarily required to be of a strictly 
combatant nature and it is not suggested that members of the Women’s 
Army Auxiliary Corps are precluded from being assigned to such 
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duties. Since rental allowance payable to members of the Corps is 
on the basis of assimilation to the rights of Army officers having no 
dependents, you are advised that payments to them of rental allow- 
ance while on field or sea duty are subject to the limitations contained 
in the said fourth paragraph of section 6 of the Pay Readjustment 
Act of 1942, as amended by the act of March 6, 1943, in the same 
manner and to the same extent as applies to officers of the Regular 
Army, without dependents, under similar circumstances. 


(B-33259) 


COMPENSATION INCREASES—EMPLOYEES REQUIRED TO BE AP- 
POINTED BY THE PRESIDENT, BY AND WITH THE ADVICE AND 
CONSENT OF THE SENATE 


An employee of the War Manpower Commission, receiving a salary of less than 
$4,500 per annum which is paid from the Second Supplemental National 
Defense Appropriation Act, 1943, containing a provision that no part of 
the appropriation made thereby for the Commission shall be used to pay 
the salary of any person at the rate of $4,500 per annum or more unless 
such person shall have been appointed by the President, by and with the 
advice and consent of the Senate, is not entitled to any statutory increase 
in compensation, including within-grade salary advancement under the 
act of August 1, 1941, which would cause his salary to equal or exceed the 
the rate of $4,500 per antum unless such employee be appointed in the 
manner required by said provision—and he would have no vested right to 
such an appointment. 


Comptroller General Warren to the Chairman, War Manpower Commission, 
March 29, 1943: 


I have your letter of March 19, 1943, as follows: 


The Second Supplemental National Defense Appropriation Act, 1943, Public 
Law 763, provides, in part: 


“That no part of this appropriation shall be available to pay the salary of any 
person at the rate of $4500 per annum or more unless such person shall be 
appointed by the President, by and with the advice ‘and consent of the Senate.” 

Subsection (b) through (f) of Section 667, title 5, U. 8. C. A., (the Classifica- 
tion Act of 1923, as amended), requires that employees subject thereto be 
advanced to the next highest rate of compensation within the grade, at specified 
time intervals and upon specified conditions. Subsection (h) of section 667 
expressly excludes Presidential appointees from the operation of subsections 
(b) through (f). Subsection (a) of section 667 contains general discretionary 
authority to grant administrative increases. 

Presumably, administrative increases in the compensation paid employees of 
the War Manpower Commission who have been appointed by the President, by 
and with the consent of the Senate—that is, employees whose salaries are paid 
out of the Second Supplemental National Defense Appropriation Act, 1943, at 
rates of $4500 or more—would be governed by the provisions of paragraph (a) 
of Section 667 of title 5 of the Code. Also administrative increases to War 
Manpower Commission employees whose salaries inclusive of the administrative 
increases are paid out of the same appropriation, but do not equal or exceed 
$4500, would be governed by the provisions of subsection (b) through (f) of 
section 667. Administrative increases to employees whose salaries exclusive 
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of such increase§ are less than $4500 but whose salaries inclusive of such an 
increase would equal or exceed $4500 raise the following questions upon which 
your advice is respectfully requested. 

(1) Does an employee otherwise entitled to a mandatory increase in rate of 
compensation under subsections (b) through (f) of section 667 of title 5 of the 
Code have any right to such an increase under those subsections, if this new 
rate of compensation would equal or exceed $4500? For example, an employee 
in Grade CAF-11, receiving a salary of $4400, may meet the conditions ordi- 
narily entitling him to an automatic administrative increase in salary to $4600. 

(2) Assuming an affirmative answer to question 1, what is the nature of the 
employee's right in view of the restriction in the appropriation out of which the 
employee is paid? For example, would the War Manpower Commission and the 
President be required by the statute to recommend, nominate and (assuming 
Senate confirmation) appoint the employee so as to render his increased salary 
payable to him out of the restricted appropriation, or would the matter be 
within the discretion of the Chairman of the War Manpower Commission and 
the President in like manner as other similar recommendations, nominations and 
appointments are within their discretion? Assuming that for some reason his 
appointment with Senate confirmation cannot be, or is not, secured, to what 
advance, if any, in his rate of compensation is the employee entitled? 


"> 


Subsection (h) of section 7 of the Classification Act as amended 
by section 2 of the act of August 1, 1941, 55 Stat. 613, 614 (5 U.S. C. 
667), provides: 

The provisions of subsections (b) to (f), both inclusive, of this section shall 


not apply to the compensation of persons appointed by the President, by and 
with the advice and consent of the Senate. 


While subsections (b) through (f) of the same section of the statute 
authorize and require periodic within-grade salary advancements 
based upon longevity, efficient rating, and service and conduct, the 
provision in the Second Supplemental National Defense Appropria- 
tion Act, 1943, Public Law 763, 56 Stat. 998, quoted in the first para- 
graph of your letter, constitutes an absolute prohibition against the 
use of the appropriation involved for the payment of the salary of 
any person at the rate of $4,500 per annum or more, unless and until 
such person shall be appointed by the President, by and with the 
advice and consent of the Senate. The prohibition is applicable 
whether the employee be already in the service, or be initially ap- 
pointed. It follows, therefore, that any statutory increase in com- 
pensation of an employee already in the service—whose salary other- 
wise is payable from the appropriation containing the prohibition— 
which would cause the salary rate of the employee to equal or exceed 
$4,500 per annum would be prohibited, “unless such person shall have 
been appointed by the President, by and with the advice and consent 
of the Senate.” 

Referring to the illustration given, as the salary steps in grade 
CAF-11 are $200, any increase in his compensation would be pre- 
cluded by the inhibition in the appropriation act unless he be 
appointed by the President by and with the advice and consent of the 
Senate—and he would have no vested right to such an appointment. 
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COMPENSATION—INITIAL SALARY RATE—“WITHOUT COMPENSA- 
TION” SERVICE INTERVENING BETWEEN COMPENSATED SERVICE 
IN UNCLASSIFIED AND CLASSIFIED POSITIONS 


An employee who served in an unclassified posjtion, then served in a position 
without compensation, and subsequently was reappointed to a classified 
position may—notwithstanding the intervening period of service without 
compensation—be paid initially at any rate in the salary range of the grade 
to which reappointed, not exceeding the rate previously received in the 
unclassified position. 


Comptroller General Warren to the Chairman, National War Labor Board, 
March 29, 1943: 


I have your letter of March 19, 1943, as follows: 


The National War Labor Board has recently created the position of Executive 
Director and General Counsel. It has been allocated to Grade P-8 by the Civil 
Service Commission. 

Mr. Lloyd K. Garrison, an Associate Member of the Board has been performing 
the duties of this position since January 1, 1943, and it is now proposed that he 
be appointed to the post at a salary rate of $9,000 per annum, the maximum 
salary in Grade P-8. 

As an Associate Member, Mr. Garrison has been serving the Board without 
compensation but has been receiving $25.00 per diem in lieu of subsistence, 
whether or not in travel status, in accordance with the First Supplemental 
National Defense Appropriation Act, 1943, (Pub. Law 678—77th Congress). 
While, technically, the per diem allowance is not compensation, it is equivalent 
to an annual salary rate of $9,000 under the Classification Act of 1923. 

From August 7, 1930 to March 15, 1933, Mr. Garrison was employed as a special 
assistant to the Attorney General at not to exceed $10,000 per annum. We have 
been advised by the Department of Justice that Mr. Garrison actually received 
$833.33 per month ($10,000 per annum), during the entire period of his 
employ nent. 

From July 9, 1934 to October 5, 1934, Mr. Garrison served as Chairman of the 
National Labor Relations Board at a salary of $10,000 per annum. Since that 
time, his services for the Federal Government have been on a “without com- 
pensation” basis. 

In view of your decisions of December 17, 1936 (16 Comp. Gen. 598), and 
April 8, 1942, (19 Comp. Gen. 845), we believe that Mr. Garrison’s appointment 
at the maximum rate of Grade P-8 is authorized. 

In order to avoid any possible future embarrassment to the Board or to 
Mr. Garrison, however, your opinion as to the propriety of the proposed 
appointment is respectfully requested. 


Rule 6 of section 6 of the original Classification Act approved 
March 4, 1923, 42 Stat. 1490, provides: 


All new appointments shall be made at the minimum rate of the appropriate 
grade or class thereof. 


It has been held in numerous decisions of this office that the term 
“new appointments” appearing in rule 6 of section 6, supra, does 
not include reinstatements, reappointments, or transfers of Federal 
personnel even though the prior employment was not within the 
purview of the Classification Act. See 8 Comp. Gen. 400; 9 id. 193; 
13 id. 822; 15 id. 102, 797; 16 id. 598, 994; 17 id. 1061; 19 id. 20, 
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763, 845; 20 id.'17, 451, 579; 21 id. 326, 791; 22 id. 489. Of. 18 Comp. 
Gen. 223, involving a case in which rule 6 of section 6 of the Classi- 
fication Act was held to be applicable, and, also, 21 Comp. Gen. 386, 
stating an exception to the general rule based on specific statutory 
provisions. 

So far as is here material, the rule established by the cited deci- 
sions is to the effect that an employee may be paid initially upon 
reappointment to a position (the salary for which is prescribed 
by the Classification Act) from a position (the salary for which was 
prescribed otherwise than by the Classification Act) at any rate in 
the salary range of the grade in which the position to which re- 
appointed has been allocated not to exceed the rate previously paid 
to the employee in the position the salary of which was not pre- 
scribed by the Classification Act. Of course, in the instant case, 
the rate of the per diem paid to Mr. Garrison under his last prior 
employment is not for consideration in determining the salary rate 
which may be paid to him under the ‘proposed appointment for the 
reason that said per diem is a subsistence allowance and not salary 
or compensation. See 20 Comp. Gen. 145, 147; 21 id. 886, 890; 22 id. 
392, 394. However, the fact that he has since served without com- 
pensation does not preclude giving consideration to the salary rate 
of $10,000 per annum said to have been received by him in 1934 in 
the last salaried position held by him. Hence, under the established 
rule his salary under the proposed appointment to a position in 
grade P-8 may be fixed initially at the rate of $9,000 per annum, 
the maximum salary rate of the grade, which is less than the rate 
at which he previously was paid under his last previous Federal 
service appointment with compensation. 


(B-31623) 
OVERTIME COMPENSATION UNDER ACT OF DECEMBER 22, 1942 


Under the overtime and additional compensation act of December 22, 1942, and 
Executive Order No. 9289 issued in connection therewith, the prorated over- 
time compensation for one day for full time employees who regularly work 
a 6-day, 48-hour week and who are paid on a per diem basis for every day 
in the year except Sundays should be computed by multiplying the basic 
daily rate by 813 (365 less 52 Sundays) to determine the equivalent annual 
rate, which rate should be divided by 360 to ascertain the daily rate for over- 
time purposes, and such daily rate should be multiplied by one and one-half 
(the overtime rate) and that amount multiplied by 52 (weeks in a year) 
to determine the per annum overtime rate, from which the daily rate of over- 
time compensation is obtained by dividing the said per annum overtime rate 
by 313. 22 Comp. Gen. 868, amplified. 

The acceptance by an employee of a lower rate of compensation than that prop- 
erly due under the overtime and additional compensation act of December 
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22, 1942, does not constitute a waiver of the right to the statutory increase 
properly due. 

Where overtime compensation has been computed on the basis of a formula 
which results in employees receiving an amount less than the statutory 
increase properly due under the act of December 22, 1942, their compen- 
sation may be recomputed on the basis of the correct formula and, without 
the filing of a formal claim on their behalf, payment made to them on a 
supplemental payroll of the difference between the amount actually received 
and that properly due. 

Mechanics and laborers who otherwise come within the purview of the act of 
December 22, 1942, authorizing payment of overtime compensation for em- 
ployment in excess of 40 hours in any administrative workweek, and with 
respect to whom the 8-hour law of March 8, 1913, has not been suspended, 
are not entitled to overtime compensation under the said act of December 
22, 1942, when, during periods of “extraordinary emergency” within the 
meaning of the 8-hour law, they are required to work in excess of 8 hours 
on a particular day but not in excess of 40 hours during the week. 

Overtime compensation under the act of December 22, 1942, and Executive Order 
No. 9289 issued in connection therewith, for extra overtime—that is, over- 
time ordered and approved in excess of the regular overtime on a 48-hour 
week basis—performed by full time per diem employees who regularly work, 
and are paid on the basis of, a 6-day, 48-hour week should not be prorated 
on an annual basis under section 3 of the said Executive order, but, rather, 
the actual number of hoyrs overtime worked in excess of the regular work- 
week should be paid for at the rate of one and one-half times the basic 
hourly rate. 


Comptroller General Warren to the United States Commissioner, International 
Boundary Commission, United States and Mexico, March 36, 1943: 


I have your letter of March 15, 1943, as follows: 


Reference is made to your Decision B-31623 dated March 5, 1943, in which 
you set out the formula for computing the amount to be withheld from the com- 
pensation of a per diem employee of this agency for each day’s absence from 
duty without pay. While this decision related only to the method of computing 
deductions for days absent in a non-pay status, it would seem to follow that the 
same formula should be followed in computing the increased compensation to 
be paid per diem employees under Public Law 821. By this method the overtime 
compensation would be determined by first obtaining the equivalent annual 
rate, which annual rate would then be converted into the daily rate for overtime 
purposes. Thus, in the case of a per diem employee with compensation at the 
rate of $3.00 per day, 48 hours per week, the per annum rate of overtime com- 
pensation computed by this method would equal $203.424, and the daily overtime 
compensation rate would be $.649, making the tota}] rate per day, including over- 
time, $3.65 for each day worked regardless of the number of days in the week 
actually worked. 

For some years the per diem employees of this Commission engaged in con- 
struction and operation and maintenance work have been on a 48-hour week 
basis, pursuant to the provisions of 5 U. S. C. § 26c. After the passage of Public 
Law No. 821 and up to the present, overtime compensation for these employees 
has been computed on a basis of one and one-half times the regular rate for all 
work performed in excess of 40 hours in any administrative workweek. That 
is to say, in the semi-monthly payrolls the pay for each sixth day’s work (Satur- 
day) in the preceding 15 days was compensated for at time and one-half the 
regular daily rate, or an additional $1.50 compensation for each six-day week. 
This amounted to an increase in compensation of approximately 8.3% as against 
an increase of approximately 21.6% which would result from the application of 
the formula laid down in your decision B-31623 of March 5, 1943. 

Your advice on the following two questions would be appreciated. 

1. In the future should compensation for per diem employees be computed 
according to the formula set forth in Decision B-31623 of March 5, 1948 rather 
than by the method hitherto employed? 
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2. Should this Commission, without formal claim being made on behalf of 
its employees, proceed to recompute the compensation to be paid its employees 
from the effective date of Public Law 821, and by supplemental payroll pay to 
these employees the difference between the amounts paid and the amounts which 
would have been paid them under the formula laid down in Decision B-31623? 

It might be pointed out in this connection that a substantial number of our 
employees have left the service since the effective date of Public Law 821, and 
there may be some difficulty in locating them. 

The decisions in 10 Comp. Gen. 178 and 14 Comp. Gen. 193 would seem tec 
indicate that acceptance of the lower rate of compensation by the employees 
does not constitute a waiver of their right to the compensation properly due 
them. However, in both these cases claim was made for the difference between 
the amounts paid and those actually due, and hence we do not regard these deci- 
sions as precedents necessarily controlling the present situation. 

A further question under Public Law No. 821 is apt to arise in the very near 
future. In connection with the operation and maintenance work on the Com- 
mission’s flood control projects, it is occasionally necessary for its personnel 
to work in excess of 8 hours per day during times of flood to guard against serious 
property damage. This has been done either on the theory that there existed 
an “extraordinary emergency” within the meaning of the 8-hour law (40 U. S. C. 
321, 87 Stat. 726), or on the theory that these employees were excepted from 
the application of the 8-hour law by virtue of the provision that the law was 
inapplicable “to persons engaged in construction or repair of levees or revet- 
ments necessary for protection against floods or overflows on the navigable rivers 
of the United States”. No extra compensation has ever been paid these em- 
ployees, and your office has held, in Decision B-22255, dated December 12, 1941, 
and directed to this Commission, that there was no authority to pay overtime 
compensation to such employees for the overtime work performed by them. 

The question now arises whether Public Law 821 changes the situation in this 
respect. In this connection this office is of the opinion that Public Law 821 
does not repeal nor suspend the provisions of the 8-hour law. It certainly does 
not do so expressly, and since its terms are not necessarily in conflict with the 
8-hour law, it is believed that it does not do so by implication. Public Law 821 
relates to extra compensation for work in excess of 40 hours a week, and does 
not necessarily have any bearing on the number of hours worked per day. 
Weight is lent to this conclusion by the fact that Executive Order 9290, dated 
December 28, 1942 and issued after the passage of Public Law 821, expressly 
suspends the operation of the 8-hour law for the duration of the emergency as 
far as employees of the War Department are concerned. It will be noted also 
that this Executive Order provides for the payment of extra compensation at 
the rate of time and one-half for all hours of work in excess of 8 hours in any 
one day. This differs from the provisions of Public Law 821, which relates only 
to work in excess of 40 hours per week. It is the opinion of this office, however, 
based on the language of Public Law 821 and on the interpretation given that 
law by your office in Decision B-31789, dated January 21, 1943, that extra com- 
pensation may be paid to the employees of this Commission who may be legally 
employed in excess of 8 hours per day under the provisions of the 8-hour law, 
by applying to the extra time so worked in excess of 8 hours a rate per hour 
arrived at by dividing the daily rate of compensation computed according to 
Decision B-31623 by 8. Thus, should an employee necessarily be employed 12 
hours in any one day, and assuming a basic daily rate of $3.00, his compensation 
would be $5.47 ($3.65 basic compensation plus overtime compensation for one 
dav. plus half that amount, or $1.82 for the extra 4 hours). 

We should, therefore, likewise appreciate your advice on the following two 
additional questions: 

3. May the employees of this Commission necessarily employed in excess of 
8 hours urder the provisions of the 8-hour law (40 U. 8. C. 321) be paid extra 
compensation for the work so performed in excess of 8 hours under the provisions 
of Public Law 821? 

4. If so, how should the extra compensation be computed? 

Your early decision would be very much appreciated. 


The joint resolution approved December 22, 1942, 56 Stat. 1068, 
Public Law 821, provides, in pertinent part, as follows: 
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That the joint resolution entitled “Joint resolution extending the period for 
which overtime rates of compensation may be paid under certain Acts”, approved 
July 3, 1942, is amended by striking out “November 30, 1942,” and inserting “April 
80, 1943”: Provided, That the authorization contained herein to pay overtime 
compensation to certain groups of employees is hereby extended, effective December 
1, 1942, to all civilian employees in or under the United States Government, includ- 
ing Government-owned or controlled organizations (except employees in the legis- 
lative and judicial branches), and to those employees of the District of Columbia 
wnunicipal government who occupy positions subject to the Classification Act of 

* 7 


1923, as amended: * 

The joint resolution of July 3, 1942, Public Law 652, as amended by 
joint resolution of October 2, 1942, 56 Stat. 765, Public Law 728, 
provides: 

That the provisions for the payment of overtime rates of compensation con- 
tained in the Act approved June 28, 1940 (54 Stat. 676) ; the Act approved October 
21, 1940 (54 Stat. 1205); and the Act approved June 3, 1941 (55 Stat. 241), are 
hereby extended from June 30, 1942, to and including November 30, 1942. 

Thus, the joint resolution approved December 22, 1942, extends to all 
civilian employees in or under the United States Government—with 
the exception of certain classes of employees who are expressly elimi- 
nated from the law—the same formula for paying overtime compensa- 
tion that was prescribed in the several earlier statutes mentioned in 
the joint resolution of July 3, 1942, 56 Stat. 645, Public Law 652, as 
amended. That formula was the same in all of said earlier statutes 
and is as follows (quoting from section 1 of the act of June 3, 1941, 
55 Stat. 241, one of the statutes mentioned in said joint resolution of 
July 3, 1942) : 

That compensation for employment in excess of forty hours in any administra- 
tive workweek computed at a rate of one and one-half times the regular rate is 
hereby authorized to be paid * * * Provided, That in determining the over- 
time compensation of the foregoing’ per annum employees the pay for one day 
shall be considered to be one three-hundred-and-sixtieth of the respective per 
annum salaries. 

Section 2 of the regulations issued by the President under the joint 
resolution approved December 22, 1942, contains the following provi- 
sion : 

For the purpose of computing overtime compensation the pay for one hour shall 
be considered to be % of the employee’s pay for one day and the pay for one day 
shall be considered to be 460 of the employee’s per-annum salary. 

While the formula appearing in the statutes and the regulations 
issued by the President for increasing compensation on a prorated 
overtime basis relates primarily to per annum employees, nevertheless 
the purpose and intent thereof was to adopt the same method for 
granting the statutory increase in compensation on an overtime basis 
to full time per diem employees working in excess of 40 hours per week 
who, also, fall within the purview of the joint resolution. It is clearly 
evident from the joint resolution and its legislative history that the 
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Congress intended all classes of full time employees working on a time 
basis, whether by the hour, day, or year to receive the statutory increase 
in compensation for work in excess of 40 hours per week on substan- 
tially the same basis; that is, it was intended to increase by approxi- 
mately 21 percent the compensation of all full time employees (except 
those in the legislative and judicial branches of the Government) work- 
ing on a time basis and who work regularly 48 hours per week, and to 
increase by approximately 10 percent the compensation of part time 
employees or those who work on other than a time basis, subject, of 
course, to the ceiling rates of $2,900 and $5,000 per annum. Compare 
decision of February 2, 1943, B-31872, 22 Comp. Gen. 738, to Mr. O. H. 
Nielson, Authorized Certifying Officer, War Production Board, and 
decision of February 6, 1943, B-31945, 22 Comp. Gen. 764, to the Post- 
master General, question and answer 2. In order to accomplish that 
result it is necessary to compute the per annum equivalent of a per diem 
salary for overtime purposes. Compare decision of January 2, 1943, 
B-31316, 22 Comp. Gen. 589, to the Architect of the Capitol, and deci- 
sion of February 10, 1943, B-32242, 22 Comp. Gen. 783, to the Secretary 
of Commerce. It was on the above-stated basis that the following rule 
was stated and applied in decision of March 5, 1943, B-31623, 22 Comp. 
Gen. 868, to which you refer (quoting from the syllabus) : 

Under the overtime and additional compensation act of December 22, 1942, and 
Executive Order No. 9289 issued in connection therewith, the prorated overtime 
compensation for one day for full time employees who regularly work a 6-day, 
48-hour week and who are paid on a per diem basis for every day in the year 
except Sundays should be computed by multiplying the basic daily rate by 
313 (365 less 52 Sundays) to determine the equivalent annual rate, which rate 
should be divided by 360 to ascertain the daily rate for overtime purposes, and 
such daily rate should be multiplied by one and one-half (the overtime rate) 
and that amount multiplied by 52 (weeks in a year) to determine the per annum 
overtime rate, from which the daily rate of overtime compensation is obtained 
by dividing the said per annum overtime rate by 313. 

Where a per diem employee, who normally works and receives pay for each 
of the 6 days of the administrative 48-hour workweek (no pay being received 
for Sunday), is absent on a Monday on leave without pay, either approved or 
unapproved, there should be withheld the employee’s basic compensation, as well 
as the pro rata overtime compensation (as herein computed), for only one day. 

It follows, of course, “that the same formula should be followed in 
computing the increased compensation to be paid per diem employees 
under Public Law 821” (quoting from the first paragraph of your 
letter). Accordingly, assuming that the per diem employees regu- 
larly work 48 hours per week, as stated in your letter, the formula 
stated in the first paragraph of your letter is correct, rather than the 
formula stated in the second paragraph of your letter, the latter re- 
sulting in an increase in compensation of only 814 percent. 

Accordingly, questions 1 and 2 are answered in the affirmative. Re- 
ferring to the paragraph of your letter relating to employees who have 
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left the service, see decision of February 16, 1943, B-32225, 22 Comp. 
Gen. 810, to the Director, Office of Strategic Services, copy enclosed, | 
question and answer 4. Referring to the rule stated in 10 Comp. Gen. 
178 and 14 id. 193, to which you refer, the acceptance of the lower rate 
of compensation by the involved employees does not constitute a waiver 


of the right to the statutory increase in compensation properly due 
them. 
In decision of April 6, 1934, 13 Comp. Gen. 265, 270, it was stated : 


The 8hour law, as amended by the act of March 3, 1913, 37 Stat. 726 (secs. 
821 and 322, title 40, U. 8. Code), prohibits the employment of mechanics, laborers, 
and those in similar occupations for more than 8 hours on any 1 calendar day, 
“except in case of extraordinary emergency.” It is not a compensation statute 
and does not provide for overtime. Hence, section 23 of the act of March 28, 1934, 
providing for a 40-hour week and for overtime compensation, is not inconsistent 
with, and does not supersede nor render inoperative the 8-hour law. While here- 
tofore overtime compensation at the Government Printing Office has been paid 
on a daily basis, overtime is authorized by section 23 of the act of March 28, 
1934, only on a weekly basis—that is, for work in excess of 40 hours per week— 
and no longer on a daily basis. Therefore, if, in cases of an extraordinary 
emergency, employees are required to work more than 8 hours on any one calen- 
dar day, but are not required to work in excess of 40 hours during the week, 
payment of overtime compensation is not authorized. * 


The same rule is applicable under joint resolution 2 December 22, 
1942, to mechanics and laborers otherwise coming within the purview 
of the joint resolution and with respect to whom the 8-hour law has 
not been suspended. Compare decision of January 8, 1943, B-31488, 22 


Comp. Gen. 627, question and answer 1. However, it is understood 
that your questions 3 and 4 relate to employees who legally have been 
required or ordered to work in excess of 8 hours on a particular day 
which is “ordered” overtime in excess of 48 hours per week. 

It has been held that payment of additional compensation for extra 
overtime, that is, overtime in excess of the regular overtime on a 48-hour 
week basis, should be computed and paid on an actual basis, that is, 
11% times the regular rate of compensation. See decision of February 
9, 1943, B-32075, 22 Comp. Gen. 778, holding as follows (quoting from 
the syllabus) : 

Overtime compensation under the act of December 22, 1942, and Executive Order 
No. 9289 issued in connection therewith, for work ordered or approved in addition 
to the officially established regular workweek—As distinguished from overtime 
compensation for work during such regular workweek—should not be prorated 
on an annual basis under section 3 of said Executive order, but, rather, the actual 
number of hours overtime worked in excess of the regular workweek should be 
paid for at the rate of one and one-half times the basic hourly rate. 

Referring to the illustration stated in your letter, the employee’s 
total compensation for the day on which he worked 4 hours extra over- 
time would be $3 basic, plus $0.65 regular prorated overtime, plus $2.25 
(4x 1% of $3x 114) additional overtime compensation for 4 hours, a 
total of $5.90. 


540712™—_43—61 
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(B-33216) 


PREVIOUSLY FORFEITED ANNUAL LEAVE RECREDITED UNDER ACT 
OF DECEMBER 17, 1942 


Under the act of December 17, 1942, increasing from 60 days to 90 days the amount 
of unused annual leave that an employee may accumulate during the present 
national emergency, accumulated annual leave forfeited by an employee at 
the end of the calendar year 1939—not exceeding 8 days, 30 minutes—which 
is properly creditable retroactively as of January 1, 1940, now may be substi- 
tuted for a corresponding period of furlough or leave of absence without pay 
granted during the calendar year 1940, and the substitution should be made 
beginning with the first day of the absence without pay. 

Where previously forfeited annual leave restored to the credit of an employee 
by reason of the increased accumulation authorized by the act of December 
17, 1942, is to be substituted retroactively for a prior period of furlough or 
leave without pay, payment for the substituted leave should be made at the 
compensation rate the employee was receiving at the time of the absence 
without pay, and such amount should be charged to the appropriation then 
available for payment of his compensation. 

Under Executive Order No. 9307 issued pursuant to the act of March 14, 1936, 
as amended by the act of December 17, 1942, extending retroactively effective 
to September 8, 1939, the amount of unused annual leave that may be accumu- 
lated during the present national emergency, the amount of accumulated 
annual leave forfeited by an employee at the end of the calendar year 1939 
which now may be recredited is limited to the annual leave that accrued after 
September 8, 1939, that is, 8 days, 42 minutes ; and where such recredited leave 
now is to be substituted for a prior period of furlough or leave without pay, 
it may be granted and paid for only in multiples of 15 minutes. 22 Comp. 
Gen. 704, modified. 


Comptroller General Warren to the Federal Works Administrator, March 30, 
1943: 


I have your letter of March 17, 1943, as follows: 


In your decision of January 26, 1943, B-31772, addressed to the Federal Security 
Administrator, it was held that Public Law 806—77th Cangress approved December 
17, 1942, authorizing the accumulation of annual leave for succeeding years until 
it totals not exceeding 90 days is retroactively effective to September 8, 1939 and 
that under the interpretation thus made there is authorized the recrediting to an 
employee of accumulated annual leave in excess of 60 days which he otherwise 
would have lost on January 1, 1940, January 1, 1941, January 1, 1942 and January 
1, 1948, subject to the limitation of 15 days unused leave in excess of 60 days for 
any one calendar year. 

In your decision of February 16, 1948, B-32225, to the Director, Office of 
Strategic Services, it is held as follows: 

“Referring to question 2, where an employee has been finally separated from 
the Federal service—as distinguished from one who has entered the active mili- 
tary or naval service or one who has been furloughed without pay for some other 
reason—there is no authority to restore the employee to the roll solely for the 
purpose of granting additional annual leave to which the employee would have 
been entitled under the act of December 17, 1942, had he remained in the service. 
16 Comp. Gen. 28, 899; 17 id. 48, 369, 481.” [Italics supplied.] 

It appears to be clear that employees retaining the status of “civilian officers 
and employees of the United States” on active duty or on furlough without pay 
may be recredited with additional annual leave to the extent that the same was 
lost since September 8, 1939, within the limitation of 15 days in any one calendar 
year not exceeding a total of 90 days; that employees in a furlough without pay 
status, following payment for annual leave, may be restored to a pay status and 
paid for such additional leave; and that where employees have been transferred 
between departments and agencies under conditions permitting a transfer of 
leave credits, the additional leave may be transferred and recredited to the 
employee in his new position. 
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Executive Order No. 9307, dated March 3, 1943, amends Executive Order No. 
8384 prescribing regulations relating to the annual leave of Government em- 
ployees to provide in part that; 

“Departments and agencies having employees subject to the annual leave 
regulations prescribed by the said Executive Order No. 8384, as herein amended, 
shall take such steps as may be necessary to adjust the leave records of such 
employees retroactively so as to make this sub-section effective as of September 
8, 1939.” 

In examining the leave records of employees in the Federal Works Agency, 
attention has come to certain cases not appearing to be specifically covered by 
any of the decisions of your office and in connection with which some doubt 
arises as to what action may be taken. The following specific case is cited as 
typical of others in question; 

Mr. Elmer D. Fogle entered on duty with the Public Works Administration 
as a Resident Engineer Inspector, $3200 per annum, on November 25, 1933. On 
January 1, 1939 he had accumulated 60 days annual leave. No leave whatever 
was used during the calendar year 1939, and the 26 days accruing during that 
year were lost under then existing law, and the 60 days accumulated leave car- 
ried forward as of January 1, 1940. The employee was furloughed effective 
June 29, 1940 plus annual leave which carried him in a pay status through 
October 7, 1940. He was recalled to duty from furlough by the Public Works 
Administration on June 20, 1941, promoted to Construction Engineer at $3800 
per annum and assigned to the Defense Public Works Division. On July 16, 
1941, the Defense Public Works Division was consolidated into the Office of the 
Administrator and certain personnel, including Mr. Fogle transferred from the 
Public Works Administration. He has since continued on duty and is now 
an employee of the Office of the Administrator. At no time has this employee 
been finally separated from the Federal service. He has had a continuous status 
as a civilian employee of the United States. It would appear that he is now 
entitled to be paid for 15 of the 26 days annual leave lost on January 1, 1940. 
However, if such is the case the 15 days leave would start to run as of October 
8, 1940, and the amount due would be payable from the Public Works Adminis- 
tration Appropriation for the fiscal year 1941. 

In view of the fact that at this time Mr. Fogle has no status with the Public 
Works Administration having been transferred to the Office of the Adminis- 
trator, it is requested that you advise me if, under the circumstances, the Public 
Works Administration is authorized to restore the employee to the pay roll for 
the purpose of paying him for the 15 days annual leave in question. 


The conclusions stated in the third paragraph of your letter are 
correct with the exception hereinafter noted relating to the calendar 
year 1939. Hence, under the rule stated in the decision of February 
16, 1943, B-32225, 22 Comp. Gen. 810, to the Director, Office of Stra- 
tegic Services, to which you refer, the amount of additional accumu- 
lated annual leave in excess of 60 days for the calendar year 1939, 
which is properly creditable to the employee retroactively as of Janu- 
ary 1, 1940, under the act of December 17, 1942, 56 Stat. 1052, Public 
Law 806, now may be substituted retroactively for a corresponding 
period of furlough, or leave of absence without pay, beginning with 
October 8, 1940, the first day the involved employee went on fur- 
lough or leave of absence without pay, and payment of compensation 
for that period may be made accordingly. 16 Comp. Gen. 818; 17 id. 
199; 18 éd. 1386; 19 id. 716, 959. The payment should be made at the 
rate of compensation received by the employee during such period 
and such payment should be charged to the appropriation then avail- 
able for payment of his compensation. 
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In connection with this case, your attention is invited to the fol- 
lowing portion of Executive Order 9307, dated March 3, 1943, which 
amends the annual leave regulations to put into effect the act of 
December 17, 1942, Public Law 806: 

* * * Such additional accumulation shall not exceed fifteen days in any 


calendar year and shall apply only to annual leave which has accrued after Sep- 
tember 8, 1989 and has not been used. * * * [Italics supplied.] 


The decision of this office dated January 26, 1948, B-31772, 22 Comp. 
Gen. 704, to the Federal Security Administrator, allowed 15 days’ addi- 
tional accumulated leave (in excess of 60 days) to be credited as of 
January 1, 1940, for the calendar year 1939, but it is for noting that 
said decision was rendered prior to the Executive order, supra, that is, 
at a time when there were no regulations upon the subject. Accord- 
ingly, in view of the above quoted regulation prescribed by the Presi- 
dent pursuant to section 7 of the Annual Leave Act of March 14, 1936, 
49 Stat. 1161, 1162, the additional accumulated leave in excess of 60 
days creditable as of January 1, 1940, should be limited to the annual 
leave “which has accrued after September 8, 1939, and has not been 
used.” For the period September 9 to December 31, 1939, inclusive 
(a period of 3 months, 22 days) an employee would have earned 8 days, 
42 minutes. However, leave may be granted and paid for only in 
multiples of 15 minutes. 21 Comp. Gen. 596. Hence, payment in the 
instant case should be limited to compensation for 8 days, 30 minutes. 


(B-33269) 


WITNESSES—GOVERNMENT EMPLOYEES—PER DIEM IN LIEU OF 
SUBSISTENCE 


Where an employee was granted official leave to appear in court as a Government 
witness in connection with a case involving the activity in which employed, 
but, due to the lack of time, no formal travel order was issued in advance 
specifying a rate of per diem in lieu of subsistence to be paid under authority 
of the provisions of section 850, Revised Statutes, as amended, with respect 
to the payment of traveling expenses of Government employees appearing as 
Government witnesses, that omission may now be supplied by a proper 
administrative order specifying the rate of per diem. 


Comptroller General Warren to the Administrator of Veterans’ Affairs, March 
30, 1943: 


I have your letter of March 18, 1943, as follows: 


Your decision is requested as to whether under the circumstances herein set 
forth, by virtue of the provisions of Public No. 845, 77th Congress, payment of 
per diem may be made, where prior authority had not been issued. 

On February 26, 1943, a telephone call was received at the Castle Point Facility, 
Castle Point, New York, from the Bureau of War Risk Litigation, U. S. Depart- 
ment of Justice, Boston, Massachusetts, advising that the services of Dr. Julius 
E. Dewey, a physician at the Facility, would be required in Federal court at 
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Worcester, Massachusetts, on Monday, March 1, as a witness for the United 
States in the case of Francis Elmer Anderson v. United States, Law No. 7118, 
and that a subpoena would be served on Dr. Dewey when he reported at the court. 
The case involved an activity in connection with the physician’s employment. 
The Department of Justice representative was advised that Dr. Dewey would 
be given court leave and given his message in order that he might proceed as 


ues 

In view of the short period between the time of request and the time that 
Dr. Dewey was to report, a request was not forwarded to Central Office for 
authority for such travel. Dr. Dewey was given court leave by the Manager 
and proceeded at his own expense to act as a witness for the Government. 

The Manager on February 26, 1943, addressed the following memorandum 
to Dr. Dewey : 

“In accordance with request from the U. S. Attorney, you are granted court 
leave in order to enable you to report for court hearing at 2 P. M. March 1, 
1943, at Worcester, Mass. 

“You will contact the U. 8. Marshal for reimbursement for such expense as 
is incurred in connection with this assignment. 

“Please submit leave card upon return to station.” 

The regulations of this Administration provide, in part: 

“An employee subpoenaed to attend court will be allowed court leave without 
loss of time or pay when serving as a witness for the United States Govern- 
ment. * * * (R. & P. 9590). 

“Managers of regional offices and facilities having regional office activities 
are empowered to issue travel orders to designated subordinates to perform 
necessary travel within their respective regions when necessary in the perform- 
ance of official duties, except as provided in R. & P. 900 (B). Managers of 
regional offices and facilities having regional office activities are authorized to 
proceed to any points within their respective regions when necessary in the 
performance of their official duties. Prior authority of the Administrator or, 
for employees under the jurisdiction of a particular service, of the head of the 
service if authorized by the Administrator to approve extra-territorial travel, 
will be obtained for travel of managers and employees, of regional offices and 
facilities outside their respective regions, * * *:” (R. & P. 901) (Emphasis 
supplied). 

Public No. 845, 77th Congress, provides in part :— 

“Spo, 2. Section 850 of the Revised Statutes (U. 8. C., title 28, vec. 604) is 
hereby amended to read as follows: 

“Sec. 850. When any officer or employee of the United States is summoned 
as a witness for the Government, his necessary expenses incident to travel by 
common carrier, and if travel is made by privately owned automobile, mileage 
at a rate not to exceed 5 cents per mile, together with a per diem allowance 
not to exceed $6 in lieu of subsistence under such regulations as may be pre- 
scribed by the Attorney General, shall, when sworn to, be paid by the United 
States marshal upon certificate of the United States attorney, assistant United 
States attorney, or United States commissioner, but no other mileage or com- 
pensation in addition to his salary shall in any case be allowed. Whenever 
any such officer or employee of the United States performs travel in order to 
appear as a witness on behalf of the United States in any case involving the 
activity in connection with which such person is employed, his travel expenses 
and per diem allowance in lieu of subsistence in connection therewith shall be 
payable from the appropriation otherwise available for the travel expenses of 
such officer or employee, such payment to be made by the disbursing officer 
charged with the disbursement of funds under that appropriation after proper 
certification by a certifying officer of the department or agency concerned.” 

While Dr. Dewey’s claim for the expense of his travel and subsistence, within 
the limitations set in the Subsistence Act may be retroactively approved, in 
view of your decisions rendered before Public No. 845, 77th Congress, (e. g. 
A-34405, December 19, 1930), that the per diem allowance may not be paid 
unless authorized in advance, I am in doubt whether Dr. Dewey may be given 
a per diem allowance in lieu of subsistence. 

Your decision is therefore requested whether, as Dr. Dewey was called as a 
witness for the Government, the seeond sentence of Section 2, Public No. 845, 
supra, will now authorize the payment of the per diem allowance in lieu of sub- 
sistence on a certificate executed after the travel was performed. In other words, 
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does the fact that Dr. Dewey was called as a witness for the United States; 
was granted official leave on February 26, 1943, to report on March 1, 1943, con- 
stitute authorization for the present execution of a “proper certification by a 
certifying officer” for payment of the per diem allowance by virtue of the pro- 
visions of Public No. 845, supra. 


In the decision of December 19, 1930, A-34405, referred to by you, 
it was stated— 

The telegram authorizing the travel and the confirmatory order would be suffi- 
cient to support a claim for reimbursement of actual expenses but are not suf- 
ficient to authorize payment of per diem in lieu thereof. Per diem in lieu of 
actual expenses of subsistence is authorized only when specifically prescribed in 
advance of travel. 22 Comp. Dec. 601; 5 Comp. Gen. 337; 7 id. 276. See, also, 
decision to you dated December 11, 1930, A-34168. 

At the time that decision was rendered, subsistence allowances were 
governed by the Subsistence Expense Act of 1926, 44 Stat. 688, 689, 
section 3 of which authorized reimbursement for actual expenses of 
subsistence, while section 4 authorized the heads of the departments 
and establishments to prescribe a per diem allowance in lieu of actual 
expenses of subsistence. However, said act was amended by the act 
of June 30, 1932, 47 Stat. 405, which prescribed a per diem allowance 
in lieu of actual expenses in all cases, so that there was generally no 
authority thereafter to prescribe or pay actual expenses of subsistence. 
See decision of January 15, 1943, B-30581. Any failure now of prior 
authorization is provided for under paragraph 7 of the Standardized 


Government Travel Regulations where such regulations are for 
application. 
In decision of February 4, 1942, B-23196, it was held as follows: 


It is a well-established rule that orders denying, increasing, or decreasing, a 
previously prescribed per diem allowance may not be made effective retroactively. 
7 Comp. Gen. 276; 11 id. 404. However, since here there has been an entire 
omission to issue a travel order in advance due to an emergency, and, subse- 
quent to the travel, the deficiency has been supplied by the submission of an 
approval of the said travel and a satisfactory statement of the facts constituting 
the necessity for the emergency travel, in accordance with paragraph 7 of the 
Standardized Government Travel Regulations, supra, payment of the amount of 
the claim is not to be considered as objectionable under the above-stated rule 
against retroactive changes in travel orders. 


See, also, B-25184, May 9, 1942, to the same effect. 
Paragraphs 6 and 7 of the Standardized Government Travel Regu- 
lations provide as follows: 


6. Prior authority.—Except as provided in paragraph 7 following, the authority 
shall be issued prior to the incurrence of the expenses, and shall specify the 
travel to be performed as definitely as circumstances will permit. 

7. Approval.—Whenever travel has been performed and expense incurred on 
aecount of an emergency, or without prior authority, the travel voucher must be 
approved by the head of the department or independent establishment, or by an 
official designated by him for this purpose, and such approval shall constitute 
the authority for the travel. All vouchers submitted on account of such travel 
a a satisfactory statement of the facts constituting the necessity 
therefor. 
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While the memorandum of February 26, 1943, to Dr. Dewey granted 
him court leave and thus in effect authorized the necessary travel 
incident thereto, it did not make any reference to subsistence or per 
diem in lieu thereof. Accordingly, in the light of the stated emer- 
gency involved in the case, and having regard for the above quoted 
regulations, that omission now may be supplied by a proper adminis- 
trative order specifying the rate of per diem allowed. Compare 22 
Comp. Gen. 217. Assuming such an administrative order prescribing 
the rate of per diem now will be issued, the question posed alternately 
in the concluding sentence of your submission is answered in the 
affirmative. 


(B-33352) 


CONTRACTS—DISCONTINUANCE OF CONTRACTOR’S BUSINESS DUE 
TO LABOR SHORTAGE AS EXCUSING NONPERFORMANCE 


A labor shortage, resulting in the discontinuance by a Government contractor 
of its business, may not be considered an “unforeseeable cause” such as op- 
erates to relieve the defaulting contractor of its contractual liability for 
excess costs incurred by the Government in securing the contract material 
from another source, where the effect of the labor shortage was not to render 
performance impossible but only to increase the cost of performance because 
of the necessity for payment of higher wages to obtain replacements for 
employees entering the military service or to retain employees who otherwise 
would leave the contractor’s employ to accept employment in defense centers 
at higher wages. 


Comptroller General Warren to the Administrator of Veterans’ Affairs, April 2, 
1943: 


I have your letter of March 23, 1943, as follows: 


The Morgan Creamery Company, 301 First Avenue North, Fargo, North 
Dakota, contracted to deliver fresh milk, cream, buttermilk and cottage cheese, 
to the Veterans Administration Facility, Fargo, North Dakota, during the fiscal 
year July 1, 1942 to June 30, 1943. 

Deliveries were made in accordance with the terms of the contract from July 
1, 1942 to September 30, 1942. On that date the contractor notified all his cus- 
tomers, including the Manager of the Veterans Administration Facility, that he 
was closing his creamery plant as of September 30, 1942, because of labor shortage 
in that community. No deliveries were made by the contractor direct from his 
plant after September 30, 1942. However, for a period of 30 days following the 
closing of his plant, October 1, 1942 to October 31, 1942, inclusive, deliveries were 
made by him through the Fairmont Creamery Company, Moorhead, Minnesota. 
Beginning November 1, 1942, and since that date, milk requirements for the 
Facility have been obtained from another source at a cost in excess of the 
price contracted for by The Morgan Creamery Company. A copy of the contract, 
VA37r-935, a letter from the contractor dated October 28, 1942, copy of reply 
thereto by the Manager of the Facility dated November 7, 1942, and letter of 
November 7, 1942, from the Manager of the Facility to the Director of Supplies, 
with a finding of facts attached, are enclosed herewith. 

In view of the circumstances, this case is being referred to you for decision 
as to whether the reason (shortage of labor) given by the contractor is sufficient 
to afford him relief from the excess costs incurred by the Government in the 
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purchase of milk, cream, buttermilk, and cottage cheese, required by the Veterans 
Administration Facility, Fargo, North Dakota, during the period of default, No- 
vember 1, 1942 to June 30, 1943. 

It is requested that decision in this case be expedited and the enclosures for- 
warded herewith returned with your reply. 


With respect to delays and damages, Contract No. VA37r-935 pro- 
vided in pertinent part as follows: 


4. If the contractor refuses or fails to make deliveries of the materials or 
supplies within the time specified, or any extension thereof, the Government 
may by written notice terminate the right of the contractor to proceed with deliv- 
eries or such part or parts thereof as to which there has been delay. In such 
event, the Government may purchase similar materials or supplies in the open 
market or secure the manufacture and delivery of the materials and supplies by 
contract or otherwise, and the contractor and his sureties (if any) shall be liable 
to the Government for any excess cost occasioned the Government thereby: Pro- 
vided, That the contractor shall not be charged with any excess cost occasioned 
the Government by the purchase of materials or supplies in the open market or 
under other contracts when the delay of the contractor in making deliveries is 
due to unforeseeable causes beyond the control and without the fault or negli- 
gence of the contractor, including, but not restricted to, acts of God or of the 
public enemy, acts of the Government, fires, floods, epidemics, quarantine re- 
strictions, strikes, freight embargoes, unusually severe weather, and delays of 
a subcontractor due to such causes unless the contracting officer shall determine 
that the materials or supplies to be furnished under the subcontract are pro- 
curable in the open market, if the contractor shall notify the contracting officer 
in writing of the cause of any such delay, within 10 days from the beginning 
thereof, or within such further period as the contracting officer shall, with the 
approval of the head of the department or his duly authorized representative, 
prior to the date of final settlement of the contract, grant for the giving of such 
notice, The contracting officer shall then ascertain the facts and extent of delay, 
and his findings of fact thereon shall be final and conclusive on the parties hereto, 
subject only to appeal within 30 days by the contractor to the head of the depart- 
ment concerned or his duly authorized representative, whose decision on such 


appeal as to the facts of delay shall be final and conclusive, on the parties 
hereto. * * * 


The referred to letter of October 28, 1942, from the contractor, is as 
follows: 







This is to notify you that the Morgan Creamery Company can no longer deliver 
milk, cream & other dairy products on contract VA37r-—-935. 

The undersigned is forced to ask relief and cancellation of aboye contract be- 
cause the plant is being closed for the duration due to inability of obtaining 
experienced or even inexperienced help to operate our establishment. 

Former employees have left my plant for better paying positions in defense 
centers and having been in the World War I I feel that World War II jobs are 
more necessary to fill anyway. 

We have made a real effort to keep going and tried women at the last but the 
work was too heavy for them. Equipment has been sold & removed from the 
establishment and the plant is closed for the duration due to causes beyond my 
control or without negligence on my part. Thank you. 


In view thereof the contractor was notified by letter of November 
7, 1942,.that its right to proceed under the contract was terminated. 
Also, by letter of the same date the Manager of the Facility trans- 
mitted to the Director of Supplies, Veterans’ Administration, his find- 
ings in the matter, as follows: 

1. That effective as of July 1, 1942, The Morgan Creamery Co., entered into a 
valid and binding contract with the Veterans Administration to furnish milk, 


cheese, buttermilk and cream for the fiscal year ending June 30, 1943, said con- 
tract bearing number VA387r-935. 
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2. That the contractor fulfilled his obligations under said contract up to and 
including September 30, 1942, at which time he notified all of his customers, in- 
eluding the Veterans Administration, that he was discontinuing milk deliveries 
as - October 1, 1942, because of inability to secure employees to carry on the 
wor 

& That since October 1, 1942, the said Morgan Creamery Co. has made de- 
liveries under its contract with the Veterans Administration thru the Fairmont 
Creamery Co., Moorhead, Minnesota, such arrangement continued until October 
31, 1942. The deliveries as above described met all requirements of the contract 
first mentioned above. 

4. That since November 1, 1942, the Veterans Administration has purchased 
its milk, buttermilk, cheese and cream from the Fairmont Creamery Co., Moor- 
head, Minnesota, at a price in excess of that reserved in the contract with the 
Morgan Creamery Co. 

5. That aside from its inability to secure employees the Morgan Creamery 
Co., has since October 1, 1942, sold its equipment and supplies, rendering the 
contractor unable to fulfill its contract with the Veterans Administration. 

6. That a serious labor shortage exists in North Dakota and in the area served 
by the Morgan Creamery Co., contractor, to the extent that official notice may 
be taken thereof by the Veterans Administration; said shortage resulting from 
the induction of men into military service and employment at higher wages in 
defense industries. 

7. That the labor shortage has increased markedly since negotiations for 
said contract between the Veterans Administration and the Morgan Creamery 
Co., were in progress prior to July 1, 1942, culminating in a bid submitted by 
the Morgan Creamery Co. on June 16, 1942, which when accepted by the Veterans 
Administration as the lowest bid became contract VA37r-—935, effective as of 
July 1, 1942. 


It is well settled that hardships or inconveniences involved in the 
fulfillment of a contract will not relieve a party from performance 
thereof and that performance of a contract is not excused by unusual 
or unexpected expense. See Industrial Engineering Company v. 


United States, 92 C. Cls. 54, 60, and cases cited therein; also see 18 
Comp. Gen. 174, and 19 id. 560. The court, in the case of Farmers’ 
Fertilizer Company v. Lille, 18 F. (2d) 197, stated, at page 199, that— 

* * * An abnormal rise in the price of goods, or in transportation charges, 
due to the existence of war, or unusual trade conditions, such that defendant 
could not perform its contract without greater expense than anticipated, is not 
such an impossibility as will excuse performance. 8 British Ruling Cases, 538; 
Wickham Co. v. Minnesota Co. (C. ©. A. 7) 7 F. (2) 873%. * * * 

In the instant case, it appears that the effect of the labor shortage 
was not to render it impossible for the contractor to perform its con- 
tract, but only to increase the cost of performance thereof because of 
the necessity for payment of higher wages for labor—this in order to 
continue the employment of such persons as otherwise would leave 
the contractor’s employ to accept employment in defense centers at 
higher wages or in order to secure the employment of persons to replace 
those entering the military service. Moreover, it does not appear that 
the contract required the contractor to furnish the dairy products from 
its own plant—it being noted that for the month of October, 1942, 
such products were delivered by the contractor through the Fairmont 
Creamery Company—and in view thereof and since the dairy products 
called for under the contract were readily procurable by the contractor 
from other sources and now apparently are being so procured by the 
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United States, it must be held that the conditions complained of are 
not such as to relieve contractor from liability under the contract. See 
Newell v. New Holstein Canning Company, 119 Wisc. 635, and Sunseri 
v. Garcia & Maggini Company, 298 Pa. 249, 67 A. L. R. 1428. 

While the contractor contends that the circumstances resulting in 
the closing of its plant were without its fault or negligence and thus 
should be excused under the contract provision, quoted above, it is to 
be noted that said provision specifies that in order for the contractor’s 
failure to perform to be excusable, such failure must be due to “un- 
foreseeable causes.” The bid in this case was submitted by the con- 
tractor on June 16, 1942, at a time when the United States had been 
engaged in war for over six months. Consequently, the labor problem 
arising from the needs of the military service and the continued in- 
crease in employment in defense centers was a matter apparently pres- 
ent at the time, and the contractor should have taken the matter into 
consideration when submitting its bid. The labor shortage may have 
increased markedly in the course of a few months or by September, 
1942, but it may in nowise be classed as unforeseeable within the mean- 
ing of that term as used in the contract. The instability of the dairy 
products market was emphasized by the fact that bids in this case 
were invited on an alternate basis, namely, for periods covering (1) 
30-day period ending July 31, 1942; (2) 3-month period ending Sep- 
tember 30, 1942; (3) 6-month period ending December 31, 1942, and 
(4) 12-month period ending June 30, 1948. Furthermore, as above 
noted, the labor shortage did not render performance impossible. 

Accordingly, you are advised that the facts reported by you afford 
no legal basis for relieving contractor of liability for the excess costs 
incurred by the Government due to default of the contractor in the 
matter. 

The papers are returned herewith. 


(B-33413) 


DISPOSITION OF VICTORY TAX WITHHELD FROM COMPENSATION OF 
FEDERAL EMPLOYEES IN VIRGIN ISLANDS 


Amounts withheld in accordance with the Victory Tax provisions of the Revenue 
Act of 1942 by the United States marshal for the Virgin Islands, as dis- 
bursing officer, from the compensation of certain officers and employees 
of the Federal Government to whose compensation the Commissioner of 
Internal Revenue has determined or shall determine that such withholding 
tax-is applicable may, if administratively approved by the Bureau of Inter- 
nal Revenue, be turned over by the marshal to the Treasuries of the Virgin 
Islands rather than to a Collector of Internal Revenue. 


Comptroller General Warren to the Attorney General, April 5, 1943: 
I have your letter of March 23, 1943, as follows: 


There are inclosed herewith letters addressed to the United States marshal 
for the Virgin Islands signed jointly by the Director of the Administrative Office 
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of the United States Courts and the Administrative Assistant to the Attorney 
General, and a letter to the United States attorney for the Virgin Islands signed 
by the Administrative Assistant to the Attorney General. Both of these letters 
have reference to the application of the withholding provisions of the Internal 
Revenue Act to the compensation of officers and employees of the United States 
Courts and of this Department in the Virgin Islands. 

It will be observed that as a result of several conferences held with repre- 
sentatives of the Bureau of Internal Revenue, it has been ascertained that the 
withholding tax is applicable to all salary payments to native employees of 
the Courts and of the Department of Justice, natives having been defined as 
permanent residents of the Virgin Islands and persons who pay their income 
taxes to the Treasuries of the Virgin Islands. The Bureau of Internal Revenue 
also advises that they are now considering the applicability of the Act with 
reference to officers and employees of the Federal government who are citizens 
of the United States and resident in the Virgin Islands solely by reason of their 
employment. 

After the attached letters were prepared, the question arose as to the legality 
of a disbursing officer of the Federal government to withhold any amount from 
the compensation of a Federal employee and deliver such amount to any person 
or organization other than the Federal government and specifically whether the 
marshal as disbursing officer is authorized to withhold any amount from the 
compensation of officers and employees of the Courts and of the Department 
of Justice and to turn such amounts over to the Treasuries of the Virgin Islands. 
Your views in the matter will be appreciated. 
~ Inasmuch as the regulations of the Commissioner of Finance of the Virgin 
Islands require the withholding effective March 1, 1943, which affects the pay- 
rolls for the month of March, it will be appreciated if you will give this matter 
your early attention. 


The Victory Tax provisions of the Revenue Act of 1942, Public Law 
753, approved October 21, 1942, 56 Stat. 884, to which your letter ap- 
parently has reference, were added to Title I of the Internal Revenue 
Code—“Individual and Corporation Income Taxes.” Section 466 (a) 
of the Internal Revenue Code, as amended, 56 Stat. 888, provides in 
part: 


There shall be withheld, collected, and paid upon all wages of every person, to 
the extent that such wages are includible in gross income, a tax equal to 5 per 
centum of the excess of each payment of such wages over the withholding deduc- 
tion allowable under this part. * * 


Section 467(a), 56 Stat. 891, provides: 


The tax required to be withheld by section 466 shall be collected by the person 
having control of the payment of such wages by deducting such amount from 
such wages as and when paid. As used in this subsection, the term “person” 
includes officers and employees of the United States, or of a State, Territory, or 
any political subdivision thereof, or of the District of Columbia, or any agency 
or instrumentality of any one or more of the foregoing. 


Section 468, 56 Stat. 891, provides: 


In lieu of the time prescribed in sections 53 and 56 for the return and payment 
of the tax imposed by this chapter, every person required to withhold and collect 
any tax under section 466 shall make a return and pay such tax on or before the 
last day of the month following the close of each quarter of each calendar year. 
Every such person shall include with the final return for the calendar year a 
duplicate copy of each receipt required to be furnished under section 469. Every 
such person shall also keep such records and render under oath such statements 
with respect to the tax so withheld and collected as may be required under 
regulations prescribed by the Commissioner, with the approval of the Secretary. 


The only question actually presented by the facts stated in your 
letter and enclosures would appear to be whether the United States 
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marshal for the Virgin Islands is authorized or required, as disbursing 
officer, to withhold the amount of the Victory Tax from the compen- 
sation of those officers and employees of the Federal Government to 
whose compensation the Commissioner of Internal Revenue has de- 
termined or shall determine that such withholding tax is applicable 
and to turn such amounts over to the Treasuries of the Virgin Islands. 
And it is to this specific question rather than to the question of the 
authority, generally, of disbursing officers of the Government to with- 
hold part of the compensation of a Government employee for payment 
to other than an official of the Federal Government that consideration 
will here be given and to which the conclusions hereinafter reached 
have reference. See, however, in this latter connection, 5 Comp. 
Gen. 6. 

Presumably, the only doubt as to the authority of the marshal for 
the Virgin Islands to pay such amounts as are required to be withheld 
under the above-quoted provisions of the Internal Revenue Code from 
the compensation of Government employees is the fact that in such 
instances the payments are to be made by the marshal to certain 
designated agents of the Treasuries of the Virgin Islands rather than 
to Collectors of Internal Revenue. However, there would appear to 
be for consideration in connection with this matter, act, July 12, 1921, 
42 Stat. 123, 48 U.S. C. 1397, which provides: 

The income-tax laws in force in the United States of America and those which 


may hereafter be enacted shall be held to be likewise in force in the Virgin 


Islands of the United States, except that the proceeds of such taxes shall be 
paid into the treasuries of said islands. 


Moreover, section 35 of the Organic Act of the Virgin Islands of the 
United States of 1936, 49 Stat. 1816, provides in part as follows: 

* * * Provided, That the proceeds of customs duties, less the cost of col- 
lection, and the proceeds of the United States income tax, and the proceeds of 
any taxes levied by the Congress on the inhabitants of the Virgin Islands, and 
all quarantine, passport, immigration, and naturalization fees collected in the 
Virgin Islands shall be covered into the treasury of the Virgin Islands and held in 
account for the respective municipalities, and shall be expended for the benefit 


and government of said municipalities in accordance with the annual municipal 
budgets. * * * 


A letter addressed to this office under date of November 10, 1939, 
by the Secretary of the Treasury, described a proposed plan for the 
collection of income taxes in the Virgin Islands as follows: 

* * * this Department now proposes to take over from the Islands officials 
the duty of administering the income tax laws in the Islands. That is, this 
Department will administer and enforce the income tax laws in the Virgin 
Islands in the same manner as the laws are administered in the various States; 
however, the revenue so collected will not be retained by the United States 
but will be turned over to the Islands. The Revenue which will be collected is 
not sufficient to justify setting up the Islands as a separate collection district. 
Hence, it is proposed to attach the Islands to the existing Baltimore district. 
All of the Virgin Islands returns will be filed in the Baltimore office and the 
taxes will be paid there. Any necessary investigations will be made by repre- 
sentatives from the Bureau of Internal Revenue who will be sent to the Islands 
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from time to time. The Baltimore office will keep an account of the revenue 
which rightfully belongs to the Islands. 


Said letter requested the approval of this office to the proposed 
change in collection procedure, and in a decision dated December 9, 
1939 (B-7123), it was held: 


Whether the revenue laws of the United States applicable to the Virgin Islands 
should be enforced by the Federal Treasury Department or by the Island gov- 
ernment appears to be a matter primarily for administrative consideration and 
determination, and this office would not be required to object if it should be 
as ad determined to put the plan which you suggest into opera- 
tion. $s 


It would appear from the nature of the question which you now 
present that the proposed plan considered in said decision has not as 
yet been put into operation. However, the holding of that decision is 
equally for application in the instant matter. That is to say, if it 
has been—or shall be—administratively determined by the Bureau of 
Internal Revenue that such amounts as are authorized to be withheld 
from the compensation of Federal employees whose income taxes are 
to be paid into the Treasuries of the Virgin Islands should be turned 
over by the marshal to officials of the Virgin Islands’ government 
rather than to one of the Collectors of Internal Revenue, this office 
perceives no legal objection thereto. 


(B-33467) 
CONTRACTING WITH GOVERNMENT EMPLOYEE’S WIFE 


The awarding to the wife of a regular postal employee of a mai] messenger 
contract which contemplates the procurement of personal services separate 
and distinct from those rendered by the husband is not objectionable where it 
does not appear that the husband was involved in his official capacity in 
preparing or advertising for the bids, or is involved directly or indirectly 
in the letting of the contract; nor would payments under such a contract 
constitute payment of additional compensation to the husband in contra- 
vention of section 1765, Revised Statutes, even though under the community 
property laws of the State involved, the husband “would automatically par- 
ticipate to the extent of 50 percent in any profits under the contract.” 


Comptroller General Warren to the Postmaster General, April 5, 1943: 
I have your letter of March 26, 1943, as follows: 


Question has been raised as to the eligibility of Mrs. Hans A. Weber, low 
bidder on mail messenger route 250166 ($780), Port Arthur, Texas, and the 
Kansas City Southern Railroad, and also on route 250003-E ($7,200) between 
the post office at Port Arthur and various depots, including exchanges with 
Nederland, Beaumont, Port Neches and Groves. 

Mrs. Weber is the wife of a regular letter carrier employed in the Port Arthur 
post office. Her husband is reported to be of excellent character, a good me- 
chanic and a hard worker. However, it has been suggested that as such carrier 
he could not assist his wife in the performance of this contract or be interested 
therein. Since Texas has a community property law, the carrier would auto- 
matically participate to the extent of 50 per cent. in any profits under the contract. 

In the circumstances your decision is requested as to the eligibility uf Mrs. 
Weber as a mail messenger contractor. Inasmuch as the designation of mail 
messengers on these routes is being held in abeyance pending receipt of a ruling, 
it will be appreciated if a decision is rendered at an early date. 
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While there is no statute prohibiting the Government contracting 
with the spouse of one of its employees, it has been held that payment 
to the wife of an employee for use by him in connection with his 
official duties of property owned or leased by her, such as an auto- 
mobile, a room, a boathouse, etc., constitutes the payment of additional 
compensation to the employee and is in contravention of section 1765, 
Revised Statutes, except in cases where it is affirmatively shown that 
the wife has a separate estate and that payment does not in any way 
inure to the benefit of the husband. 4 Comp. Gen. 30; id. 370; 7 id. 
229: id. 348. Furthermore, even where not subject to the foregoing 
objection, payments to or contracts with wives of Government em- 
ployees are open to criticism for possible favoritism and preferential 
treatment and it has been held that such payments or contracts should 
not be made except for the most cogent reasons. 7 Comp. Gen. 617. 

In the instant case it does not appear that the husband of the low 
bidder was involved in his official capacity in any way in preparing or 
advertising for the bids, or that the services to be rendered under the 
contracts are such that the husband would be required to perform. The 
contracts contemplate the procurement of personal services of an 
individual, separate and distinct from those rendered by her husband, 
and while it may be that -inder the laws of the State of Texas a conjugal 
partnership is created whereby the spouse of such individual “would 
automatically participate to the extent of 50 per cent. in any profits 
under the contract”, payment made thereunder obviously would not 
constitute payment of additional compensation to the husband in con- 
travention of section 1765, Revised Statutes. Nor, do the particular 
contracts here under consideration appear open to the objection appli- 
cable to cases where the husband, in his capacity as a Government 
employee or official, is involved directly or indirectly in the letting of 
the contracts. 

You are advised, therefore, that under the circumstances here pre- 
sented, the relationship of Mrs. Weber to the regular letter carrier 
employed in the Port Arthur Post Office does not preclude the con- 
sideration of her bids or the award to her of the contracts if otherwise 
entitled thereto under the law. 


(B-32647) 


LEAVES OF ABSENCE—FORFEITURE UPON TRANSFER FROM PERMA- 
NENT TO TEMPORARY POSITION; RECREDITING UPON RETURN TO 
PERMANENT POSITION 


A position with the Air Corps Ferrying Command—a civilian organization—to 
which a permanent employee was initially reappointed for a period of 90 
days must be regarded as a “temporary” position within the meaning of the 
Annual Leave Regulations, even though the employee continued to serve in 
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the temporary position for an aggregate period of more than 6 months under 
extensions of the initial appointment. 

An employee who entered the military service while serving in a “temporary” 
position within the purview of the annual leave act of March 14, 1936, to 
which he had transferred without break in service from a permanent posi- 
tion, is not entitled under section 6 of the Annual Leave Regulations to have 
recredited to him, upon return from the military service and reemployment 
in es permanent position, the unused annual leave earned in his permanent 
position. 


Comptroller General Warren to the Secretary of Commerce, April 6, 1943: 

The decision has been requested of questions presented by the Ad- 
ministrative Officer, Civil Aeronautics Administration, Chicago, IIli- 
nois, in his letter of January 30, 1943, as follows: 


Subject: Compensation for Annual Leave—William Niskanen. 

Mr. William Niskanen, formerly an Airway Traffic Controller, CAF-8, $2900 
per annum at the Airway Traffic Control Center, Minneapolis, Minnesota, re- 
signed from the Civil Aeronautics Administration effective at the close of March 
15, 1942 and the next day entered on duty with the Air Corps Ferrying Com- 
mand in a temporary position of Pilot in a civilian status. At the time of his 
separation from the Civil Aeronautics Administration he had accumulated to 
his credit a total of 37 days, 1 hour, 41 minutes annual leave. 

Under date of April 7, 1942 Mr. Niskanen made inquiry of this office as to 
the possibility of his being paid for his accrued leave. He was advised that such 
payment could not be made because of the fact that it would be in violation 
of the dual compensation statute, inasmuch as he was already receiving civilian 
compensation from the Air Corps Ferrying Command. 

On October 1, 1942 his services in a civilian capacity with the Air Corps Ferry- 
ing Command were terminated and he was immediately commissioned as a 
First Lieutenant in the U. S. Air Corps and since that time has been stationed 
with the Transition Flight Section, Third Ferrying Group, Air Transport Com- 
mand, Romulus, Michigan. 

He has now made claim for payment of his accrued annual leave in this 
service, basing his demand upon the statute providing that employees entering 
military service shall be entitled to such payment. 

Decision is respectfully requested on the following points: 

(1) In view of the fact that Mr. Niskanen served in a temporary position in 
a civilian capacity for the period from March 16, 1942 through September 30, 
1942, prior to his actual commissioning in the U. §. Air Corps, is the Civil Aero- 
nautics Administration responsible for the payment of his salary for the period 
of leave accrued to his credit at the time his resignation from the Civil Aero- 
nautics Administration was effected? 

(2) In view of the temporary nature of the civilian position with the Air 
Corps Ferrying Command, can the amount of his accumulated leave be trans- 
ferred to that organization and that organization held responsible for the pay- 
ment of total accrued leave at the time of Mr. Niskanen’s commissioning? 

(3) If both of the above questions are answered in the negative, is Mr. Nis- 
kanen entitled to a recredit of the above mentioned accrued leave if and when 
he again enters the service of the Civil Aeronautics Administration in a civilian 
capacity within the allowable period after his discharge from the Air Corps. 


In letter of March 4, 1943, this office requested the Secretary of 
War to furnish definite information regarding the status of the Air 
Corps Ferrying Command, to which request reply was made under 
date of March 26, 1943, as follows: 


In reply to your letter of March 4, 1943, to the Secretary of War (B-32647), 
the following information is furnished: 

“The Air Corps Ferrying Command was constituted and established as of 
May 29, 1941, by order of Secretary of War, in AGO letter dated June 5, 1941, 
file AG-320.2 (6-3-41). General Order No. 8, Headquarters AAF, dated June 
20, 1942, redesignated the Air Forces Ferrying Command to ‘Air Transport 
Command.’ 
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“Enclosed i$ a copy of the authority of the Civil Service Commission dated 
June 20, 1941, and 1st Indorsement from the Secretary of War to Chief of the 
Air Corps, for the hire of Civilian Pilots and Co-pilots at the rate of $5,000, 
$5,500, and $6,500 per annum. This letter was amended to include authoriza- 
tion of temporary appointment of student 4-engine pilots at $3,600 per annum, 
under the same conditions outlined in original authorization by Civil Service 
Commission letter dated August 29, 1941. 

“Under War Service Regulations, Section 4, Civil Service Rule VIII, appoint- 
ments were automatically converted effective March 16, 1942, to War Service 
Appointments, under Executive Order 9063. Section 4 (b) War Service Regu- 
lation V, stipulates that existing special agreements between the Commission 
and any department shall continue in effect until further notice, and extension 
of employment beyond the period authorized in special agreement must be ob- 
tained from the Commission or its representative. Appointments of Civilian 
Pilots after March 16, 1942, therefore, were made under EO 9063 (Temporary— 
90 days). During that time the Civilian Pilot was recommended for commis- 
sion in the AUS, providing he had the necessary qualifications, experience, moral 
character, etc. If commission were granted, civilian employment was ter- 
minated and payment made of accrued and accumulated annual leave; if not 
granted, his civilian employment could be continued by extending the appoint- 
ment at 90-day intervals, not exceeding one year. 

“Inclosed herewith is a copy of the instrument of appointment of Mr. Niska- 
nen as Civilian Pilot, ungraded, $3,600 per annum, effective March 21, 1942, 
under EO 9063 (temporary). Extensions of this appointment were made on 
June 21, 1942, September 21, 1942 and termination, on October 8, 1942, due to 
the fact that he was commissioned October 1, 1942.” 

We trust that this information is sufficient to enable you to arrive at your 
decision. 


It is clear from the letter of the Administrative Officer, Civil Aero- 
nautics Administration, and from the War Department report above 
quoted (1) that the Air Corps Ferrying Command is a civilian, as 
distinguished from a military, organization (2) that William Nis- 
kanen was reappointed from a permanent civilian position, salary 
rate $2,900 per annum, under the Civil Aeronautics Administration, 
to a temporary civilian position (90 days), with the Air Corps Ferry- 
ing Command, salary rate $3,600, per annum, effective March 21, 1942, 
which service was extended by two subsequent temporary appoint- 
ments until October 8, 1942, and (3) that he was commissioned in the 
Army October 1, 1942, while he was serving in the temporary civilian 
position with the Air Corps Ferrying Command. The overlapping 
period from October 1 to 8, 1942, is not explained, but that fact seems 
immaterial or unimportant so far as concerns the questions here 
presented. 

In decision of September 18, 1942, 22 Comp. Gen. 246, 247, it was 
stated, in pertinent part, as follows: 

In decision of September 11, 1942, B-28489, a copy of which is enclosed, there 
was considered, among others, a question similar to that presented in the above- 
quoted letter. So far as here pertinent, it was stated in that decision with rela- 
tion to administrative employees of the Work Projects Administration who were 


transferred to projects and returned to temporary administrative positions of 60 
days duration, as follows: 

“* * * If the employees involved here had been retransferred or reappointed 
without break in service to administrative positions other than temporary, within 
the purview of the leave acts, they would have been entitled to have had the leave 
to their credit at the time they were transferred to the project recredited to them 
when they were retransferred or reappointed without break in service to admin- 
istrative positions. See second sentence of section 6 of the annual leave regu- 
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lations (Executive order No. 8384 dated March 29, 1940), and compare 20 Comp. 
Gen. 35. However, as the tenure of the administrative positions to which they 
were retransferred or reappointed after service on the WPA project was expressly 
limited to 60 days—less than 6 months—they were retransferred or reappointed 
to “temporary” positions as that term is defined in section 1 (c) of the annual 
leave regulations and they thereby lost their right to have their leave recredited 
to them for the reason that section 6 of the annual leave regulations, quoted in 
your letter, does not provide for transfer or retransfer of leave credit to or from 
a “temporary” position. See 16 Comp. Gen. 403; 17 id. 414; id. 880; 18 id. 317. 
Cf. 18 Comp. Gen. 599; 19 id. 30. See also, 19 Comp. Gen. 14; id. 366, which have 
been rendered inoperative in the instant cases by reason of a subsequent change 
in section 6 of the annual leave regulations. 

“* * * Tn the case of Major Douglass, it is not clear just when he entered 
the military service but if he entered said service while he was serving under the 
temporary appointment of 60 days, he would have no right under the act of August 
1, 1941, as amended by the act of April 7, 1942, Public Law 517, to be paid for the 
annual leave which he lost at the time he was reappointed to the temporary 

sition.” 
peSimilarly here, if the employee mentioned in the second paragraph of the quoted 
letter, supra, entered the military service while he was serving in a temporary 
position “limited in time not to exceed 6 months”, he could not be paid under the 
act of August 1, 1941, as amended by the act of April 7, 1942, Public Law 517, 56 
Stat. 200, for the annual leave earned during service in his permanent position 
but which was lost to him when he was transferred and appointed to the temporary 
position held at the time he entered the military service. Thus, the question 
in the last sentence of the penultimate paragraph of the said letter must be and 
is answered in the negative. 


In decision of January 7, 1939, 18 Comp. Gen. 596, it was held 
(quoting from the syllabus) : 


Temporary service for a period of 6 months under a 3 months’ initial appoint- 
ment which is extended without break in service for another 3 months under 
authority of section 2 of rule VIII of the civil service laws and regulations may 
be regarded as one temporary appointment for leave purposes under the annual 
leave act of March 14, 1936, 49 Stat. 1161, and uniform annual leave regulations 
effective January 1, 1938, and the unused leave accrued prior to the extension 
may be substituted for a period of leave without pay after the date of the 
extension. 


In decision of May 13, 1939, 18 Comp. Gen. 853, 854, it was stated 
that— 

* * * a series of administrative appointments each for a definite period 
not exceeding 6 months (but the series of appointments aggregating more than 6 


months) does not change the status of the employee from temporary to permanent 
or emergency for leave purposes, * * * 


See, also, 20 Comp. Gen. 223, and 20 Comp. Gen. 332, the latter decision 
holding as follows (quoting from the syllabus) : 


Employees originally appointed for definite periods not exceeding 6 months 
whose appointments are extended at the end of 6 months, or who are given new 
temporary appointments at such time, are to be regarded as temporary employees 
for leave purposes regardless of the aggregate length of service, and such a 
series of appointments or extensions is to be considered as one temporary ap- 
pointment for the purpose of transferring accrued leave credit from one period 
of the temporary appointment to another. 


Compare 19 Comp. Gen. 520. 

In the instant case, therefore, the position with the Air Corps 
Ferrying Command to which reappointment was initially made for a 
period of 90 days—less than 6 months—must be regarded as “tempo- 
rary” for leave purposes even though the employee continued to serve 

5407124362 
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for an aggregate period of more than 6 months under extensions of the 
initial appointment prior to the time he was commissioned in the 
Army. Accordingly, when Mr. Niskanen was reappointed from a 
permanent position under the Civil Aeronautics Administration to a 
temporary position with the Air Corps Ferrying Command, a civilian 
organization, there was no authority to transfer to the temporary posi- 
tion the 87 days, 1 hour, 41 minutes annual leave which stood to his 
credit in his permanent position. Accordingly, questions (1) and (2) 
must be and are answered in the negative. 

The second sentence of section 6 of the Annual Leave Regulations, 
Executive Order 8384, dated March 29, 1940, provides: 

* * * An émployee transferred or appointed without break in service 
from one permanent, emergency, or indefinite position within the purview of the 
said act of March 14, 1936, to another position or employment in the Federal 
service which is not within the purview of that act, shall be credited with all 
leave accumulated and accrued on the date of such transfer or appointment at 
such time as he may be subsequently retransferred or reappointed to a position 
within the purview of that act, provided such subsequent retransfer or reap- 
pointment is also without break in service. * * * 

In the instant case, while the leave earned in the permanent position 
under the Civil Aeronautics Administration was not authorized to be 
transferred to the credit of the employee upon reappointment to the 
temporary position with the Air Corps Ferrying Command, neverthe- 
less, such temporary position was “within the purview of the said 
act of March 14, 1936,” and, accordingly, the quoted regulation con- 
stitutes no authority to recredit to the employee the unused leave he 
had earned in his permanent position with the Civil Aeronautics 
Administration if and when he should be reemployed in that position 
after return from military service, but on the contrary, the employee 
permanently lost such leave when he was transferred or reappointed 
to the temporary position under the Air Corps Ferrying Command. 
Accordingly, question (3) is answered in the negative. 


(B-18159) 


CONTRACTS—COST-PLUS—LOSS OR DAMAGE—UNEARNED WAGES 
PAID IN ERROR 


Under a cost-plus-a-fixed-fee prime contract which provides for reimbursement 
to the contractor of the actual cost of the work, including losses not covered 
by insurance, and which contemplates the employment by the contractor 
of qualified, careful and efficient workers in the performance of the work, 
the prime contractor may not be reimbursed payments made by it to a cost- 
plus subcontractor representing unearned wages erroneously paid by the 
subcontractor to its employees. 21 Comp. Gen. 149, amplified. 


eet General Warren to Lt. Col. H. A. Gardyne, U. S. Army, April 8, 


There has been received by reference from Headquarters, Services 
of Supply, Fiscal Division, your letter of October 29, 1942, as follows: 
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1. Under the provisions of paragraphs 1 b and 8 b, AR 35-730, dated June 
1, 1939, and pursuant to authority contained in Section 8 of the Act of July 31, 
1894, (28 Stat. 208), application is hereby submitted for an advance decision 
concerning payment of voucher (Standard Form 1034) of. the Hercules Powder 
Company, Radford, Virginia, covering claim for reimbursement under cost- 
plus-a-fixed-fee contract No. W—Ord—462, dated August 16, 1940. 

2. The voucher as prepared and submitted for payment covers claim for 
reimbursement of unearned wages paid in error by the Mason and Hanger 
Company, Inc., Radford, Virginia, the subcontractor. It being doubtful whether 
such an expenditure is properly chargeable to the United States and reimburs- 
able under contract, voucher is being submitted with request for advance 
decision concerning propriety of nayment. 

8. I am a Disbursing Officer, U. S. Army, and the enclosed voucher has been 
submitted to me for payment. 


In your letter of the same date addressed to the Chief of Finance, 
Washington, D. C., through the Commanding General, Third Service 
Command, Baltimore, Maryland, you stated that the Hercules Powder 
Company had reimbursed Mason & Hanger Company, Inc., the 
subcontractor, and that it was the opinion of the Office of the 
Finance Officer, Newport News, Virginia, “that the United States can 
in no manner assume responsibility for errors made by the subcon- 
tractor under a fixed-fee contract, covering erroneous payment of 
unearned wages. 

The basis upon which it is claimed that the expenditure is a proper 
charge against the United States under the contract is set forth by 
the contractor in a letter dated February 9, 1942, to the Commanding 


Officer, Radford Ordnance Works, Radford, Virginia, as follows: 


Mr. Clark has referred to us your letter of January 15th advising that the 
Finance Officer did not approve ihe Bureau Voucher referred to above because 
he was of the opinion that no authority existed for such reimbursement. This 
reply has been delayed due to my absence from the office. 

The Finance Officer has apparently inadvertently overlooked the fact that 
Contract W-ORD-462 specifically makes all costs and expenses incurred by the 
contractor in connection with the work at Radford Ordnance Works, not covered 
and reimbursed by insurance or otherwise, reimbursable to the contractor. 
(See Article VI-A, 1(a), (b), (j) and Article VIII-O). Similar provisions are 
included in Mason & Hanger Company’s subcontract by the express language of 
Article IIT thereof. 

Even assuming for the purpose of discussion that Mason & Hanger Company 
was negligent in making the overpayment of wages, which does not appear to be 
the case in view of the small amount of $865.45 involved out of a total payroll 
of substantially over $12,900,000.00 during the performance of the work by it 
at Radford, the provisions referred to above of Contract W-ORD-462 provide that 
the contractor shall be reimbursed for the same, since the contractor is liable only 
for losses, expenses and costs “shown by the Government to have been caused 
directly by bad faith or willful misconduct on the part of employees acting within 
the scope of his or their authority and employ.” 

The Comptroller General has ruled a number of times, as the Finance Officer 
is aware, that the contractor under the standard cost-plus-a-fixed-fee contract 
is not liable for losses resulting from ordinary negligence. Contract W-ORD—462 
is much more explicit on this point even, than is the standard form. 

In view of these facts we believe that upon reference to the provisions of the 
contract cited above the Finance Officer should promptly pass for reimbursement 
Bureau Voucher No. 5488-NP which is returned herewith. 


The referred to provisions of cost-plus-a-fixed-fee contract No. 
W-ORD-462, dated August 16, 1940, with the Hercules Powder Com- 
pany, Wilmington, Delaware, covering the construction, equipment 
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and operation of an ammunition plant at or near Radford, Virginia, 
are as follows: 


ARTICLE VI—A. REIMBURSEMENT FOR CONTRACTOR'S EXPENDITURES 


1. The Government shall bear all cost and expenses of every character and 
description incurred by the Contractor, when approved or ratified by the Con- 
tracting Officer, in connection with the acquisition of site, design, construction, 
equipping and operating of said plant, or any part thereof (including equipment, 
alterations, maintenance and closing down), which costs and expenses shall in- 
clude but shall not be limited to the following items, to wit: 

(a) All costs and expenses directly attributable to the acquisition of the site, 
including (but not limited to) the acquisition of options for the purchase of the 
land, the purchase of the land, the title searches and the conveyance of the land 
to the Government. 

(b) All labor (including guards and fire protection forces), materials (in- 
cluding raw materials for the manufacture of powder), tools, machinery, equip- 
ment, designs, plans, supplies, services, power, water supply, and fuel necessary 
for either temporary or permanent use for the benefit of the work. All srticles 
of construction plant machinery or equipment valued at $300 or less shall be 
classed as tools and shall be charged directly to the work. Title thereto shall 
thereupon pass to the government. 


(j) Losses and expenses, not compensated by insurance or otherwise (includ- 
ing settlements of claims made between the Contractor and third parties, made 
with the written consent of the Contracting Officer), actually sustained by the 
Contractor in connection with the work and found and certified by the Contracting 
Officer to be just and reasonable, or determined by due process of law. 
cs s . ao * a 











ARTICLE VIII—O. CoNnTINGENCIES 


If the performance of any work or the production or delivery of any material 
hereunder is interrupted or prevented by reason of inability to obtain essential 
materials to be used in the manufacture of powder, by reason of labor shortage 
or labor disputes, or by reason of fire, explosion, accident, sabotage, or any 
causes beyond its control, whether of a similar or dissimilar nature, the Con- 
tractor shall be excused from performing work or producing powder while or to 
the extent that it is prevented from so doing by one or more of such causes, and 
all such work shall be performed and such powder shall be produced as soon 
as practicable after such disability is removed. The Government recognizes 
that the work herein provided for is of a highly dangerous nature and that its 
accomplishment under existing conditions will be attendant with even greater 
risks of damage to property, injuries to persons and failures and delays in 
performance due to uncertain and unexpected causes than would normally exist. 
The Contractor is unwilling to assume said risks for the consideration herein 
provided and insurance against same is not obtainable except at prohibitive cost, 
if at all. It is, therefore, agreed that the Contractor shall not be liable to the 
Government in any amount whatever for any failure or delay in performance 
by it hereunder, no matter what the cause thereof may be or seem to be, or 
for any damage to or destruction of property or for any injury or death to 
persons arising out of or in connection with the work hereunder, unless same 
shall be shown by the Government to have been caused directly by bad faith 
or willful misconduct on the part of some employee or employees of the Contractor 
acting within the scope of his or their authority and employment. 


While the voucher in question bears the approval of the Area Engi- 
neer, it appears from his letter of January 2, 1942, to the Finance 
Officer, U. S. Army, Ft. Monroe, Virginia, that such approval was 
given subject to a decision by the Finance Officer as to whether the 
expense covered thereby was reimbursable under the terms of the 
contract. Also, it appears from the said letter of January 2, 1942, 
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that the erroneous payments were made by Mason & Hanger Com- 
pany, Inc., “before reimbursement requests were submitted” therefor 
by the respective employees, and from sworn certificate of that com- 
pany attached to the voucher that some of the overpayments were 
recaptured through the medium of writing a personal letter “in each 
case explaining to the former employee that he did not earn the 
amount that was paid to him and that he was to return this over- 
payment to Mason & Hanger Company, Inc. at once.” It was fur- 
ther stated that such of the overpayments as were recaptured by this 
procedure were not included in the “schedules of Supplementary Pay- 
roll No. 1” attached to the voucher. 

Contract provisions substantially similar to Article VI-A quoted 
in part above, were considered in 21 Comp. Gen. 149, wherein it was 
held that under the terms thereof reimbursement is authorized for 
losses and expenses incurred in connection with the forms of con- 
tracts there involved, including such as may be due to the negligence 
of the contractor’s employees, provided reimbursement is not other- 
wise excluded and the contractor is not chargeable with any breach of 
its contractual duties and obligations to the United States. In other 
words, it was held in the said decision that a contractor under the 
forms of contracts there involved may not be reimbursed for losses 
where the contractor’s failure to perform its contractual duties and 
obligations is the proximate cause of the loss. 

Article VIII—-A-3 of the contract here involved provides that the 
work shall be “executed in the best and most workmanlike manner by 
qualified, careful and efficient workers, in conformity with the best 
standard practices” and Article VIII-B-(g) provides that the con- 
tractor shall at all times use his best efforts “to protect and subserve 
the interest of the Government.” While the contract, in effect, guar- 
antees to the contractor limited fixed fees for its services, including 
profit and all general overhead expenses, in addition to reimburse- 
ment of the actual cost of the work, including losses not covered by in- 
surance, and damages as contemplated under Article VITII—O, quoted 
above, the fixed fees are paid to obtain the competent and faithful 
services of the contractor. If the contractor is remiss in the perform- 
ance of its obligation to furnish and maintain a force of competent 
and careful employees, it is clear that it has no basis for a claim for 
reimbursement of losses due to the carelessness or negligence of the 
employees involved. Any different view, or to hold otherwise, would 
not only be in derogation of the manifest terms of the contract, but 
would operate as a shield for incompetence and tend to encourage, 
rather than to discourage, negligence on the part of the contractor’s 
employees, or those of the subcontractor, in the performance of their 
duties. In view thereof, and since the United States received no bene- 
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fit from the expenditure, the item of cost may not be regarded as a 
proper charge against the United States under the terms of the con- 
tract. Compare 22 Comp. Gen. 349. 

Accordingly, the voucher, together with the pertinent papers, is 
returned herewith, and you are advised that payment thereon is not 
authorized. 


(A-80380) 


GENERAL ACCOUNTING OFFICE—AUTHORITY TO REOPEN AND 
REVISE PRIOR CLAIM SETTLEMENTS 


Under section 236, Revised Statutes, as amended, requiring that all claims by 
and against the United States be settled and adjusted in the General Account- 
ing Office, the Comptroller General has inherent authority to revise a settle- 
ment of a claim issued by this office. 

Money paid out by the United States upon an erroneous determination of law 
by Government officers may be recovered back from the recipient. 

Upon request by a claimant for review of a settlement issued by this office, the 
entire account properly may be reopened for reconsideration and, if it be 
found that an item was allowed in the prior settlement which should have 
been disallowed, collection thereof may be effected by set-off against any 
amounts otherwise due. 

Comptroller General Warren to Charles Kruszewski, April 12, 1943: 

By letter dated March 28, 1943, the Honorable Tom Connally, 
United States Senate, forwarded here for consideration your letter 
of March 17, 1943, relative to my letter of March 4, 1943, to you, 
which reviewed the action heretofore taken by this office in effecting 
collection, by offset, from amounts otherwise due you, of a balance of 
indebtedness in the amount of $680.68, which, as determined by de- 
cisions of the former Acting Comptroller General of the United 
States, dated May 22, 1939, A-80380, A-96980, e¢ seg., arose from the 
settlement of this office dated December 3, 1937, allowing your claim 
for alleged additional losses due to appreciation of foreign currency 
on your salary, quarters allowance and per diem, over and above the 
true exchange losses lawfully paid on the same items in 1934. You 
now question the authority of this office to reopen the settlement thus 
erroneously made in December 1937. 

You are advised that, in accordance with settled precedents of 
many years’ standing, the authority of the Comptroller General to 
revise a settlement of a claim by this office is inherent (cf. Morgan v. 
Hines (D. C. App. 1940) 113 F. (2d) 849), and is derived from the 
statutory mandate to settle and adjust all claims by or against the 
United States, as directed by section 236 of the Revised Statutes, as 
amended—a provision which, it may be observed, still reads in sub- 
stance as it did in 1880, at the time of the decision of the Supreme 
Court in McElrath v. United States, 102 U. S. 426, which you sug- 
gest is distinguishable upon a supposed change in the pertinent 
functions of the accounting officers since that time. 





DECISIONS OF THE COMPTROLLER GENERAL 953 


There can be no doubt that the reopening was not only authorized, 
but required, in response to your claim dated January 4, 1939, for 
repayment of items aggregating $20.22 paid as exchange losses on 
the same vouchers in 1934, and later refunded by you. Therefore, 
even assuming the account had been finally settled in December 1937, 
the restatement thereof as made was authorized upon the universal 
rule that the reopening of a closed account reopens all entries therein, 
both debit and credit, for reconsideration. 1 C. J. S. 739. 

In any event, the courts of the United States definitely have estab- 
lished the rule that money paid out upon an erroneous determination 
of law by the officers of the Government, whether with or without 
jurisdiction of the particular subject matter, may be recovered back 
from the recipient. United States v. Gudewicz (1942), 45 F. Supp. 
787, following United States v. Bentley (C. C. A. 2, 1939) 107 F. 
(2d) 382, where the authorities cited were United States v. Burchard, 
125 U. S. 176, United States v. Stahl, 151 U. S. 366, Wisconsin Central 
R. R. Co. v. United States, 164 U. S. 190, United States v. Wurts, 
303 U. S. 414 (semble), and Heidt v. United States (C. C. A. 5), 56 
F, (2d) 559. See also, Allen v. United States, 204 U. S. 581. The 
contrary suggestion you have noted in Mullett v. United States 
(1886), 21 C. Cls. 485, which was prior to all the decisions just cited, 
is no longer of effect. The further ruling to which you refer, Butte, 
A. & P. Ry. Co. v. United States, 290 U. S. 127, is irrelevant, as. 
pointed out in the opinion in the Bentley case, 107 F. (2d) at 
page 384. 

In the light of the law thus established, there can be no question 
but that the settlement lawfully was reopened and the erroneous 
payment legally was collected back. Accordingly, upon the record 
shown, the account now has been correctly settled and this office con. 
templates no further action in the matter. 

Without further adverting to the merits of the payment in ques- 
tion, it is of interest that the ruling of this office as to exchange 
losses on registered German marks, as finally applied in your case, 
subsequently was incorporated: in the regulations of the President, 
E. O. 7972, September 15, 1938, par. 3 (d). 


(B-33530) 


OVERTIME COMPENSATION UNDER ACT OF DECEMBER 22, 1942— 
APPLICATION OF CEILING RATES 


The salary rate limitations of $2,900 and $5,000 per annum prescribed by the 
overtime and additional compensation act of December 22, 1942, are applicable 
to any increased compensation on an overtime basis paid pursuant to the 
said act, regardless of whether the increased compensation is the prorated 
overtime compensation for work during the regularly established workweek 
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or extra overtime at the rate of time and one-half for work in addition to 
the regular workweek. 

The day, rather than the week or pay period, is to be regarded as the proper basis 
for applying the $5,000 per annum salary rate limitation prescribed by the 
overtime and additional compensation act of December 22, 1942, to full time 
employees paid on a time basis, so that increased compensation on an overtime 
basis—whether prorated overtime for work during the regularly established 
workweek or extra overtime on an actual basis for work in addition to such 
regular workweek—may not be paid to such an employee to an extent that 
would increase his aggregate compensation to more than $13.88 (1/360 of 
$5,000) for any one day. 


Comptroller General Warren to the Secretary of the Interior, April 12, 1943: 
I have your letter of March 30, 1943, as follows: 


Executive Order No. 9289, dated December 29, 1942, prescribes general regula- 
tions in connection with the administration of the overtime compensation -pro- 
visions of Public Law 821-77th Congress, approved December 22, 1942. 

It is noted that section 3 of the regulations authorizing prorating on an annuél 
basis of increased compensation is specifically limited to employment during an 
officially established regular work week in excess of 40 hours. 

Also, that section 2 of the regulations authorizes payment of increased compen- 
sation for ordered or approved employment beyond the officially established 
regular work week, and that such increased compensation may not be prorated 
on an annual basis but should be paid for at the rate of time and one-half the 
regular rate for the actual number of hours worked in excess of the officially 
established regular work week. 

It thus appears that an employee in a pay status is entitled to (1) the regular 
rate of compensation and (2) pro rata overtime for the regular work week, 
pursuant to section 3, plus (3) overtime compensation at the rate of time and 
one-half for excess overtime (hours in excess of the regular work week) pursuant 
to section 2, subject to salary limitations and ceiling rates of $2,900 and wae 
per annum. 

However, salary limitations and ceiling rates are construed to operate so that 
no increased compensation is payable to the extent that would increase total 
compensation paid on a time basis to more than 1/360 of the per annum rate for 
any one day (variously stated as not to exceed $8.05 [1/360 of $2,900] provided 
the additional compensation does not exceed the daily rate of $13.88 [1/360 of 
$5,000] ; and as $208.33 for a semimonthly pay period, [15/360 of $5,000]. (Comp. 
Gen. Dec. B-31488, February 11, 1943). 

Specifically, if overtime compensation under section 2 of the President’s regu- 
lations is paid for the actual number of hours worked in excess of the officially 
established regular work week—as distinguished from overtime compensation 
’ paid for work during the regular work week—does such compensation become 
part of the additional compensation for the day on which the excess overtime was 
accumulated (in which case that day’s compensation would be restricted to 
compensation which does not exceed the daily rate of $13.88) or the officially 
established regular work week (in which case the salary limitation and ceiling 
rate for the week would apply rather than the $13.88 daily limitation) or the 
regularly established pay roll period (in which case the salary limitation and 
ceiling rate of $208.33 or $416.66, as appropriate, would apply) ? 

Your consideration of this question will be appreciated. 


The joint resolution of December 22, 1942, 56 Stat. 1068, Public Law 
821, provides that increased compensation on an overtime basis— 

* * * shall be payable only on that part of an employee’s basic compensation 
not in excess of $2,900 per annum, and each such employee shall be paid only such 


overtime compensation or portion thereof as will not cause his aggregate com- 
pensation to exceed a rate of $5,000 per annum: * * 


Of course, as you state, the ceiling per annum rates of $2,900 and 
$5,000 per annum are applicable to any increased compensation on an 
overtime basis paid pursuant to the joint resolution in which the limi- 
tations appear, whether the increased compensation is the regular 
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prorated overtime on a 48-hour week basis or extra overtime at the rate 
of time and one-half for work in excess of 48 hours per week. 


In the decision of February 11, 1943, B-31488, 22 Comp. Gen. 791, to 
the Postmaster General, to which you refer, it was stated : 


* * * However, for the purpose of computing the increased compensation 
either on an overtime basis or a 10 percent basis under the joint resolution of 
December 22, 1942, one day’s compensation is required by the statutes extended 
by that resolution to be considered as Wego, not 1465, of a basic per annum 
salary. Also, the same divisor is required to be used in computing the salary 
limitation at the rate of $5,000 per annum for one day or for a pay period for 
employees who are paid compensation on a per annum basis either for full time 
or part time. See decision of January 2, 1943, B-31316, to the Architect of the 
Capitol, wherein it was stated : 

“* * * Of course, the salary limitation or ceiling rates on a daily basis for 
employees who are paid on a per annum basis for part time or intermittent service 
would be computed by dividing $2,900 and $5,000 per annum by 360. On that 
basis the salary limitation or ceiling rate of $2,900 per annum for one day would 
be $8.05 and the salary limitation or ceiling rate of $5,000 per annum for one day 
would be $13.88. See salary tables. The 10 per centum would be computed on 
that part of the daily rate for such employees not to exceed $8.05, provided the 
additional compensation does not exceed the daily rate of $13.88.” 


Compare decision of January 30, 1943, B-31873, 22 Comp. Gen. 720, 
stating the basis for applying the ceiling rates to compensation paid 
on a fee basis—that is, other than on a time basis. 

While the statute is not entirely clear in regard to the matter pre- 
sented, it appears reasonable to conclude that since the ceiling rate of 
$5,000 per annum is on a rate time basis (“rate of $5,000 per annum”), 
and since the increased compensation on an overtime basis is payable 
. only to full-time employees paid on a time basis, the day should be 
regarded as the proper basis for applying the ceiling rate of $5,000 
per annum. That is to say, no increased compensation on an over- 
time basis, whether regular, prorated, or on an actual basis for addi- 
tional overtime, may be made to any employee to an extent that would 
increase his aggregate compensation to more than $13.88 for any one 
day, which sum represents the daily limitation of 469 of $5,000 per 
annum. 


(B-32874) 


RENTAL, SUBSISTENCE AND QUARTERS ALLOWANCES; FAMILY 
ALLOWANCE BENEFITS—MEMBERS OF WOMEN’S RESERVE IN 
NAVAL AND COAST GUARD RESERVES; OFFICERS AND ENLISTED 
MEN OF MILITARY AND NAVAL SERVICES 


Members of the Women’s Reserve in the Naval Reserve and the Women’s Reserve 
in the Coast Guard Reserve established by the acts of July 30, 1942, and 
November 23, 1942, respectively, may not be paid increased rental and sub- 
sistence allowances or quarters allowance on account of dependents. 

An officer, or enlisted man of the first three pay grades, is not entitled to rental 
or quarters allowance as with dependents where the only dependent is his 
wife who is serving in or with the military or naval services and is furnished 
public quarters at Government expense or is paid rental or quarters allowance 
in lieu thereof. 
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An officer, or enlisted man of the first three pay grades, may be paid increased 
rental allowance or quarters allowance on account of a dependent child, as 
defined in section 4 of the Pay Readjustment Act of 1942, who does not occupy 
public quarters and for whom no public quarters are assigned, even though 
his wife is serving with or in the military or naval services and is furnished 
publie quarters for her personal use. 

The family allowance benefits authorized by the Servicemen’s Dependents Allow- 
ance Act of 1942 for dependents of enlisted men of designated grades may 
not be paid to dependents of entisted personnel of the Women’s Reserve in 
the Naval Reserve and the Women’s Reserve in the Coast Guard Reserve. 

An officer of the Women’s Reserve in the Naval Reserve or the Women’s Reserve 
in the Coast Guard Reserve whose husband is an officer or enlisted man in 
the military or naval services is entitled to the statutory subsistence allow- 
ance in her own right, and if not furnished public quarters, she is entitled 
to rental allowance in her own right—except under certain conditions of 
field or sea duty—irrespective of any allowances to which her husband may 
be entitled. 

An officer of the Women’s Reserve in the Naval Reserve or the Women’s Reserve 
in the Coast Guard Reserve whose husband is an enlisted man in the military 
or naval service is entitled to the statutory rental and subsistence allowance 
in her own right, even though the husband be entitled to a quarters allowance 
on account of his minor children or his dependents be entitled to the family 
oa benefits authorized by the Servicemen’s Dependents Allowance Act 
of 1 

An enlisted member of the Women’s Reserve in the Naval Reserve or the Women’s 
Reserve in the Coast Guard Reserve whose husband is an enlisted man in 
the military or naval service would be entitled to quarters allowance in her 
own right, if otherwise entitled thereto; and her husband would be entitled 
to quarters allowance in his own right, if otherwise entitled thereto. 


Assistant Comptroller General Elliott to the Secretary of the Navy, April 14, 
1943: 


There has been considered your letter of March 1, 1943, requesting 
decision on several questions relative to allowances on account of de- 
pendents in various circumstances involving members of the Women’s 
Reserve in the Coast Guard Reserve and the Women’s Reserve in the 
Naval Reserve. There was received, also, your letter of March 18, 
1943, transmitting a memorandum for consideration in connection with 
such questions. The questions will be quoted as considered. 

The act of November 23, 1942, 56 Stat. 1020, 1021, Public Law 773, 
establishing the Women’s Reserve in the Coast Guard Reserve pro- 
vides : 


That the Coast Guard Auxiliary and Reserve Act of 1941 (55 Stat. 9), as 
amended (U. S. C., title 14, ch. 9; Public Law 599, Seventy-seventh Congress, 
second session), is further amended by adding after section 304 thereof an 
additional title as follows: 


“Titte IV—WomeEN’s RESERVE 


“Seo. 401. A Women’s Reserve is hereby established which shall be a branch 
of the Coast Guard Reserve and shall be administered in the same manner as 
provided for the Coast Guard Reserve in all respects, except as may be necessary 
to adapt said provisions to the Women’s Reserve, or as specifically provided herein. 

“Sec. 402. Members of the Women’s Reserve may be commissioned or enlisted 
in such appropriate ranks and ratings corresponding to those of the Regular 
Coast Guard as may be prescribed by the Secretary of the Treasury, or by the 
Secretary of the Navy while the Coast Guard is operating as a part of the Navy: 
Provided, That there shall not be more than one officer in the grade of lieutenant 
commander; nor more than eighteen officers in the grade of lieutenant; and 
that the number of officers in the grade of lieutenant (junior grade) shall not 
exceed 35 per centum of the total number of commissioned officers: And provided 
further, That the military authority of officers commissioned under the pro- 
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visions of this title may be exercised over women of the Reserve only and is 
limited to the administration of the Women’s Reserve. 

“Sec. 403. The Reserve established by this title shall be composed of members 
who have attained the age of twenty years. 

“Sec. 404. Members of the Women’s Reserve shall not be assigned to duty on 
board vessels of the Navy or Coast Guard or in combat aircraft and shall be 
restricted to the performance of shore duty within the continental United States 
only. 

“Sec. 405. Members of the Women’s Reserve shal] not be used to replace civil- 
service personnel but shall be composed of women trained and qualified for duty 
in the shore establishment of the Coast Guard to release male officers and en- 
listed men of the Coast Guard service for duty at sea. 

“Sec. 406. The provisions of section 211 of this Act (55 Stat. 12) shall not be 
applicable to members of the Women’s Reserve, but such members shall be entitled 
to the same benefits as are provided for temporary members of the Reserve in 
section 212 of this Act. 

“Src, 407. The Commandant of the Coast Guard shall fix the money value of 
articles of uniform and equipment which enlisted members of the Women’s Reserve 
are required to have upon their first reporting for active duty: Provided, That 
he may authorize such articles of uniform and equipment, or parts thereof, to be 
issued in kind, or, in lieu thereof, the payment in cash of the money value fixed 
according to the foregoing, not to exceed $200, to be made to such members so 
ordered to active duty, for the purchase of such articles of uniform and equipment. 

“Sec. 408. The authority conferred by this Act for appointments and enlist- 
ments in the Women’s Reserve shall be effective during the present war and for 
six months thereafter, or until such earlier time as the Congress, by concurrent 
resolution, or the President, by proclamation, may designate.” 

Sec. 3. The terms “men” and “enlisted men”, as contained in Acts appropriating 
funds for the Coast Guard, shall not be construed to deprive women enlisted or 
enrolled in the Coast Guard, of the pay, allowances, gratuities, and other benefits 
granted by law to enlisted personnel of the Coast Guard. 


Section 206 of the act of February 19, 1941, 55 Stat. 11, as amended 
by section 10 of the act of July 11, 1941, 55 Stat. 587, and section 2 of 
the act of November 23, 1942, 56 Stat. 1021, Public Law 773, provides 
that officers and enlisted personnel of the Coast Guard Reserve when 
engaged on active duty with pay or when engaged in authorized travel 
to or from such duty shall receive the same pay and allowances as are 
received by officers and enlisted personnel of the Naval Reserve of the 
same rank, grade, rating and length of service. 

The Women’s Reserve in the Naval Reserve was established by an 
act approved July 30, 1942, 56 Stat. 730, Public Law 689, which reads: 


That the Naval Reserve Act of 1938, as amended, is further amended by adding 
after section 401 thereof an additional title as follows: 


“TITLE V—WoOMEN’s RESERVE 


“Sec. 501. A Women’s Reserve is hereby established which shall be a branch 
of the Naval Reserve and shall be administered under the same provisions in 
all respects (except as may be necessary to adapt said provisions to the Women’s 
Reserve, or as specifically provided herein) as those contained in this Act or 
which may hereafter be enacted with respect to the Volunteer Reserve. 

“Sec. 502. Members of the Women’s Reserve may be commissioned or enlisted 
in such appropriate ranks and ratings, corresponding to those of the Regular 
Navy, as may be prescribed by the Secretary of the Navy: Provided, That there 
shall not be more than one officer in the grade of lieutenant commander ; hor 
more than thirty-five officers in the grade of lieutenant; and that the number 
of officers in the grade of lieutenant (junior grade) shall not exceed 35 per centum 
of the total number of commissioned officers: And provided further, That military 
authority of officers commissioned under the provisions of this Act may be exer- 
cised over women of the Reserve only -and is limited to the administration of 
the Women’s Reserve. 
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“Src. 503. The Reserve established by this title shall be composed of members 
who have attained the age of twenty years. : 

“Sec. 504. Members of the Women’s Reserve shall be restricted to the per- 
formance of shore duty within the continental United States only and shall not 

assigned to duty on board vessels of the Navy or in combat aircraft. 

“Sec. 505. Members of the Women’s Reserve shall not be used to replace civil- 
service personnel employed in the Naval Establishment, but shall be composed 
of women trained and qualified for duty in the shore establishment of the Navy 
to release male officers and enlisted men of the naval service for duty at sea. 

“Src. 506. The benefits provided by section 4 of the Act approved August 27, 
1940 (Public, Numbered 775, Seventy-sixth Con, ), and by the Act approved 
March 17, 1941 (Public Law Numbered 16, evenky-aaventh Congress). shall 
not be applicable to members of the Women’s Reserve who suffer disability or 
death in line of duty from disease or injury while employed on active duty: 
Provided, That if any member of the Women’s Reserve suffers disability or 
death from disease or injury incurred in line of duty while employed on active 
duty, she or her beneficiaries shall be entitled to all the benefits prescribed by 
law for civil employees of the United States who are physically injured or who 
die as a result thereof. . 

“Seo. 507. The Secretary of the Navy shall fix the money value of the articles 
of uniform and equipment which enlisted members of the Women’s Reserve are 
required to have upon their first reporting for active duty: Provided, That he may 
authorize such articles of uniform and equipment, or parts thereof, to be issued 
in kind, or, in lieu thereof, that payment in cash of the money value fixed in 
accordance with the foregoing, not to exceed $200, be made to such members 
so ordered to active duty, for the purchase of such articles of uniform and 
equipment. ; 

“Spc. 508. The authority conferred by this Act for appointments and enlist- 
ments in the Women’s Reserve shall be effective during the present war and 
for six months thereafter, or until such earlier time as the Congress by con- 
current resolution or the President by proclamation may designate.” 


Section 7 of the Naval Reserve Act of 1938, approved June 25, 
1938, 52 Stat. 1176, as amended by section 8 of the act of August 27, 
1940, 54 Stat. 865, provides that commissioned officers, exclusive of 
chief warrant officers, of the Naval Reserve, when employed on active 
duty or on training duty with pay or when employed in authorized 
travel to and from such duty, shall receive the pay and allowances, 
including longevity pay, as provided by law for the Reserve forces of 
the United States. Under the same acts enlisted personnel of the 
Naval Reserve when employed on active duty or on training duty 
with pay or when employed in authorized travel to and from such 
duty, shall receive the same pay allowances as received by enlisted 
men of the Regular Navy of the same rank, grade or rating and of 
the same length of service. Insofar as is pertinent to the consider- 
ation of the questions submitted, the law provides that officers of the 
Reserve forces of the United States when on active duty in the service 
of the United States “shall be entitled to receive the same pay and 
allowances as are authorized for persons of corresponding grade and 
length of service” in the regular services. Section 14 of the Pay Re- 
adjustment Act of 1942, Public Law 607, approved June 16, 1942, 56 
Stat. 367, and section 3 of the same act, as amended by section 2 of 
the act of December 2, 1942, 56 Stat. 1087, Public Law 785. 

Sections 5 and 6 of the said Pay Readjustment Act of June 16, 1942, 
56 Stat. 361, prescribe the subsistence and rental allowances to be paid 
to officers as follows: 
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Sec. 5. Each commissioned officer on the active list, or on active duty, below 
the grade of brigadier general or its equivalent, in any of the services mentioned 
in the title of this Act, shall be entitled at all times, in addition to his pay, to a 
money allowance for subsistence. The value of one subsistence allowance is 
hereby fixed at 70 cents per day. To each officer of any of the said services 
receiving the base pay of the first, second, third, or sixth period the amount of 
this allowance shall be equal to two subsistence allowances, and to each officer 
receiving the base pay of the fourth or fifth period the amount of this allowance 
shall be equal to three subsistence allowances: Provided, That an officer with 
no dependents shall receive one subsistence allowance in lieu of the above 
allowances. 

Seo. 6. Except as otherwise provided in this section, each commissioned officer 
below the grade of brigadier general or its equivalent, in any of the services 
mentioned in the title of this Act, while either on active duty or entitled to 
active-duty pay shall be entitled at all times to a money allowance for rental 
of quarters. 

To an officer having a dependent, receiving the base pay of the first period 
the amount of said allowance shall be $60 per month, to such an officer receiving 
the base pay of the second period the amount of this allowance shall be $75 per 
month, to such an officer receiving the base pay of the third period the amount 
of this allowance shall be $90 per month, to such an officer receiving the base pay 
of the fourth period the amount of this allowance shall be $105 per month, and 
to such an officer receiving the base pay of the fifth or sixth period the amount 
of this allowance shall be $120 per month. 

To an officer having no dependents, receiving the base pay of the first period 
the amount of said allowance shall be $45 per month, to such an officer receiving 
the base pay of the second period the amount of said allowance shall be $60 
per month, to such an officer receiving the base pay of the third period the 
amount of said allowance shall be $75 per month, to such an officer receiving the 
base pay of the fourth period the amount of said allowance shall be $90 per month, 
and to such an officer receiving the base pay of the fifth or sixth period the 
amount of said allowance shall be $105 per month. 


Section 6, as amended by the act of March 6, 1943, 57 Stat. 13, 
Public Law 5, further provides: 

No rental allowance shall accrue to an officer having no dependents while he 
is on field duty unless his commanding officer certifies that he was necessarily 
required to procure quarters at his own expense, or while on sea duty, except for 
temporary periods of sea duty not exceeding three months, nor shall any rental 
allowance accrue to an officer with or without dependents who is assigned quarters 
at his permanent station unless a competent superior authority of the service 
concerned certifies that such quarters are not occupied because of being inadequate 
for the occupancy of the officer and his dependents, if any, and such certifications 
shall be conclusive: Provided, That an officer although furnished with quarters 
shall be entitled to rental allowance as authorized in this section if by reason of 
orders of competent authority his dependents are prevented from occupying such 
quarters. 

For the purpose of said sections 5 and 6 the term “dependent” is 
defined in section 4 of the act to “include at all times and in all places 
a lawful wife and unmarried children under twenty-one years of age” 
and, further, that “It shall also include the father or mother of the 
person concerned provided he or she is in fact dependent on such person 
for his or her chief support.” 

Your first question is as follows: 

(1) Whether payments of increased rental and subsistence allowances, on 
account of dependents, as provided in sections 4, 5, and 6 of the Pay Readjust- 
ment Act of 1942, are authorized in the case of officers of the Women’s Reserve? 

The right of women personnel of certain components of the Navy to 
allowances on account of dependents has been considered in two recent 
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decisions, the first as to members of the Nurse Corps (female) of the 
Navy (decision of October 29, 1942, 22 Comp. Gen. 406) and the other 
with respect to members of one of the components here involved, the 
Women’s Reserve in the Naval Reserve (decision of February 26, 1943, 
B-29508, 22 Comp. Gen. 838). In each of those cases it was held that 
this office would not be warranted in approving such payments, the 
reason for such conclusion being that the statutory provisions author- 
izing payment of increased allowances on account of dependents were 
enacted with the dependents of male members, only, of the services 
in contemplation and that there was no evidence of any intention on 
the part of the Congress that such character of allowances were to be 
paid to women members, also. 

In this connection, careful consideration has been given the memo- 
randum submitted with your supplemental letter of March 18, 1943, 
in the present case, making particular reference to the said decision 
of February 26, 1943, holding that members of the Women’s Reserve 
in the Naval Reserve are not entitled to rental allowance on account 
of dependents. The memorandum points out, inter alia, that in the 
Hearings before the Senate Committee on Naval Affairs on the bill, 
S. 2527, proposing the establishment of the Women’s Reserve in the 
Naval Reserve it was stressed that the members would receive the 
same pay and allowances as made members of the Naval Reserve. This 
phase of the legislative history of the act of July 30, 1942, establishing 
the Women’s Reserve, was not overlooked in the consideration by this 
office of the question submitted and answered in the said decision of 
February 26, 1943. However, no mention was made in the Hearings 
of increased allowances on account of dependents; the particular ex- 
amples stated of pay and allowances for different ranks were those of 
officers without dependents; there was no indication that the references 
to the same pay and allowances as received by male officers contemplated 
more than the same pay and allowances received by male officers without 
dependents, and in view of the clear inapplicability to women of ma- 
terial parts of the definition of the term “dependent”, contained in 
section 4 of the Pay Readjustment Act of June 16, 1942, supra, on 
which the right to such increased allowances would depend, in any 
event, and in view, also, of the statutes in pari materia expressly deny- 
ing such dependency allowances to Army and Navy nurses (female) 
and to members of the Women’s Army Auxiliary Corps, otherwise 
paid the same pay and allowances as male members of the services 
concerned, of corresponding rank, it was concluded that no legislative 
intent to allow such payments to members of the Women’s Reserve 
in the Naval Reserve was established and, therefore, that this office 
would not be justified in approving such payments. 

With respect to the statutory definition of the term “dependent” 
as including unmarried children under twenty-one years of age “at 
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all times and in all places,” the submitted memorandum apparently 
concedes that such definition could not be viewed to be applicable, as 
written, to women members of the Reserve, because, normally, children 
are dependent on their fathers and not their mothers. But it is sug- 
gested that such definition could be interpreted to mean, in the case 
of women members, such children only as the mother was primarily 
obligated to support, by reason of the father’s death or otherwise. 
However, that is not what the statute says. It says definitely “at all 
times and in all places” and to hold that it means something entirely 
different would be, in effect, to rewrite the statute. The fact is that 
such statutory definition with respect to children shows beyond doubt 
that the Congress was defining the’ dependents of male members of 
the services and did not intend to include the possible dependents of 
women members. Such legislative intent is what governs, and, of 
course, the sole purpose of statutory interpretation is to ascertain and 
apply the legislative will, no matter how much a different result, at 
times, might seem desirable. 

The last paragraph of the submitted memorandum is as follows: 

If the ruling of the Assistant Comptroller General of the United States of Feb- 
ruary 26, 1943, B-29503, is not modified, there may possibly result a discrimina- 
tion against the Women’s Reserve in the Navy and in favor of the Women’s Army 
Auxiliary Corps, since legislation has already passed the Senate which will give 


to members of the Women’s Army Auxiliary Corps the same pay and allowance 
rights as male members of the Army (S. 495—78th Congress). 


The said bill, S-495, 78th Congress, passed by the Senate, was re- 
ferred to the House Committee on Military Affairs and was reported 
out by that Committee March 19, 1943, with a proposed amendment, 
inter alia, as follows: 


Sec. 6. The provisions of the Servicemen’s Dependents Allowance Act of 1942 
(Public Law 625, Seventy-seventh Congress, approved June 23, 1942), shall not 
be applicable to the dependents of women enlisted under the provisions of this Act. 
Money allowances for subsistence and rental of quarters shall be allowed to women 
commissioned or enlisted under the provisions of this Act only to the extent that 
they are allowed to male commissioned officers and enlisted men, respectively, 
without dependents. 


The Committee report on the bill, H. R. Report No. 267, 78th Con- 
gress, explains the reason for the proposed amendment as follows: 

The amendments proposed by your committee are principally merely of a 
clarifying nature. For example, the bill as it passed the Senate is confusing 
with respect to the allowances which would be payable to members of the corps 
for dependents. The addition of a new section (sec. 6) as proposed by your 
committee clarifies the rights and limitations of members of the corps in this 
respect, and also places them on exactly the same basis as established by existing 
law for members of the Army Nurse Corps. * * 

Thus, the Committee apparently viewed the broad provisions of 
the bill as passed by the Senate as not intended to grant such character 
of dependency allowances to members of the Women’s Army Auxiliary 
Corps even though placed directly in the Army—in a situation anal- 
ogous to the Women’s Reserve in the Naval Reserve. But the Com- 
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mittee considered the bill “confusing” in such respects and to obviate 
any doubt a “clarifying” amendment was proposed definitely to ex- 
clude not only increased rental and subsistence allowances on account 
of dependents but, also, payments to dependents under the Service- 
men’s Dependents Allowance Act of 1942, 56 Stat. 381, based on similar 
considerations, as further discussed below. Whether or not the bill 
be enacted with the proposed amendment, the whole question now 
is definitely before the Congress, with clear indications that any such 
payments should be based on express legislative provisions and not 
left to inference or interpretation. This adds a further compelling 
reason for not modifying the decision of February 26, 1943, with re- 
spect to the Women’s Reserve in the Naval Reserve. Should the Con- 
gress, contrary to the recommendations of the House Committee on 
Military Affairs, decide to grant such dependency allowances to mem- 
bers of the Women’s Army Auxiliary Corps, no doubt due considera- 
tion would be given by the Congress toward removing any discrimina- 
tion in that respect between members of that organization and mem- 
bers of the Women’s Reserve in the Naval Reserve and the Women’s 
Reserve in the Coast Guard Reserve. ; 
Therefore, I am constrained to adhere to the conclusion reached i 
the said decision of February 26, 1943. For the reasons given therein 
and herein—which apply equally to members of the Women’s Reserve 
in the Coast Guard Reserve—your first question in the present sub- 
mission is answered in the negative. 
Questions 2 and 3 are as follows: 
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(2) If (1) is answered in the affirmative, would an officer of the Women’s 
Reserve be entitled to allowances for dependents on account of a minor child or 
children if her husband is serving in the military or naval services and drawing 
dependency allowances? If not, would said allowances accrue if the husband is 
employed in civilian life? 


(3) If (1) is answered in the affirmative, would a widowed officer of the 
Women’s Reserve be entitled to dependency allowances on account of a minor 
child or children? 

Since the answer to question 1 is in the negative, questions 2 and 3 
require no reply. It may be noted, however, that question (2) gives 
point to the negative answer to question (1) by indicating what other- 
wise would be the anomalous situation of the Government paying de- 
pendency allowances to both the father and the mother for the same 
child, or to the mother for a child being supported by the father. 

Questions 4 and 5 are as follows: 

(4) Is an officer, or an enlisted man of the first three pay grades, entitled to 


increased or additional allowances for dependents on account of a wife who is 


serving in the military or naval services and is furnished quarters at Government 
expense? 


(5) If the answer to (4) is in the negative, would credit of dependency allow- 
ances be authorized if the dependents included a minor child or children? 

The same basic question, stated in different language, is contained in 
question 13, which reads: 
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(13) Would an officer or enlisted man serving with the military or naval forces 
be entitled to rental allowance or money allowance for quarters for dependents 
(lawful wife) if his wife is a member of the Women’s Reserve and occupying 
public quarters? Would such officer or enlisted man be entitled to rental allow- 
ance or money allowance for quarters for dependents (minor children) under the 
same circumstances? 

With respect to the rights of an officer, or an enlisted man of the first 
three pay grades, to rental allowance or quarters allowance as with 
dependents where the only dependent is his wife and she occupies public 
quarters at Government expense, the fact that the wife is furnished 
such quarters in the military or naval service or in some other service 
would make no difference. Quarters allowance on account of depend- 
ents for enlisted men of the first three grades is authorized under sec- 
tion 10 of the said Pay Readjustment Act of June 16, 1942, 56 Stat. 363, 
but it is expressly provided that such allowance may be received “for 
any period during which public quarters are not provided and available 
for his dependent.” The same restriction is contained in Executive 
Order No. 9206, July 27, 1942, wherein Executive regulations govern- 
ing such payments are promulgated. Therefore, if an enlisted man’s 
wife is serving in or with the military or naval services and is furnished 
quarters in kind at Government expense or is paid quarters or rental 
allowance in lieu thereof, he is not entitled to quarters allowance on 
her account. Rental allowance payable to an officer on account of 
dependents is in the nature of a reimbursement for furnishing quarters 
for such dependents at personal expense where quarters are not pro- 
vided for them by the Government. It is in lieu of quarters in kind 
and if public quarters are provided for the dependents no rental 
allowance is payable. It has been held in decisions both by this office 
and by the Court of Claims that when an officer’s dependents reside in 
public quarters so that he is not required to provide quarters for them, 
rental allowance on their account is not payable. For example, in the 
case of Byrne v. United States, 87 C. Cls. 241, the court said: 


* * * Commutation is for the purpose of compensating an officer for ex- 
penses incurred in providing private quarters for himself and his dependents when 
the Government fails to provide public quarters. On this theory only can re- 
covery be had and, as it appears in this case that the officer has not been put to 
any expense, no right to reimbursement has been established. 


See, also, Odell v. United States, 38 C. Cls. 194; Irwin v. United States, 
id. 87; Jones v. United States, 60 id. 552; A-68837, January 6, 1942; 
B-18624, August 26, 1941; B-20089, October 15, 1941. It follows that 
neither an officer nor an enlisted man is entitled to rental or quarters 
allowance on account of a wife while she is furnished public quarters 
at Government expense, or, in lieu thereof, is paid quarters or rental 
allowance. 

The situation of an officer or man whose wife is in the military or 
naval service, where she is furnished quarters at Government expense 
for her personal use, and who has, also, a dependent child as defined 
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in section 4,of the act of June 16, 1942, who does not occupy public 
quarters and for whom no public quarters are assigned, presents a 
different question. While it has been held that no rental allowance 
was payable to an officer for a period while his two older children 
were away at school and not living in the public quarters occupied by 
his wife and other child (decision of May 29, 1941, B-7961), such 
rule would not apply to a case where an officer’s wife was furnished 
public quarters in connection with her status in the military or naval 
service, assuming, of course, that the quarters provided for the wife 
were not for occupancy and in fact were not occupied by the child. In 
other words, an officer or enlisted man is not deprived of rental allow- 
ance or quarters allowance for a dependent child merely because his 
wife while serving with or in the military or naval forces is furnished 
public quarters for her personal use not intended to be occupied by the 
child and actually not so occupied. Your questions 4, 5 and 13 are 
answered accordingly. 

The Servicemen’s Dependents Allowance Act of 1942, approved June 
23, 1942, 56 Stat. 381, Public Law 625, contains the following 
provisions: 


Sec. 101. The dependent or dependents of any enlisted man of the fourth, fifth, 
sixth, or seventh grades in the Army of the United States, the United States 
Navy, the Marine Corps, or the Coast Guard, including any and all retired and 
reserve components of such services, shall be entitled to receive a monthly family 
allowance for any period during which such enlisted man is in the active military 
or naval service of the United States on or after June 1, 1942, during the existence 
of any war declared by Congress and the six months immediately following the 
termination of any such war. 

* * + * * * * 


Seo. 103. The dependents of any such enlisted man to whom a family allowance 
is payable under the provisions of this title shall be divided into two classes to 
be known as “Class A” and as “Class B” dependents. The Class A dependents of 
any such enlisted man shall include any person who is the wife, the child, or the 
former wife divorced of any such enlisted man. The Class B dependents of any 
such enlisted man shall include any person who is the parent, grandchild, brother, 
or sister of such enlisted man and who is found by the Secretary of the depart- 
ment concerned to be dependent upon such enlisted man for a substantial portion 
of his support. 

Src. 104. A monthly family allowance shall be granted and paid by the United 
States to the Class A dependent or dependents of any such enlisted man upon 
written application to the department concerned made by such enlisted man or 
made by or on behalf of such dependent or dependents. A monthly family allow- 
ance shall be granted and paid by the United States to the Class B dependent or 
dependents of any such enlisted man upon written application to the department 
concerned made by such enlisted man, or upon written application to the depart- 
ment concerned made by or on behalf of such dependent or dependents in any 
ease in which the Secretary of the department concerned finds that it is im- 
practicable for such enlisted man to request the payment of such allowance. The 
payment of a monthly family allowance to any Class B dependent or dependents 
of any such enlisted man shall be terminated upon the receipt by the department 
coments of a written request by such enlisted man that such allowance be 
terminated. 


The term “enlisted man” as used in the quoted sections, is defined 


in section 120 of the same act, 56 Stat. 385, to mean “any enlisted 
individual of the fourth, fifth, sixth or seventh grade in any of the 
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services mentioned in section 101” but does not include members of 
certain designated services not involved in this case. 

Your question 6 is as follows: 

(6) Are the family allowance benefits provided by the Servicemen’s Dependents 
Allowance Act of 1942, approved June 23, 1942 (Public Law 625—77th Congress), 
for the dependents of enlisted men of the 4th, 5th, 6th and 7th pay grades payable 
to dependents of enlisted members of the Women’s Reserve of the 4th, 5th, 6th 
and 7th pay grades, if the conditions prescribed in said Act are met? 

While the term “enlisted man” as defined to mean “any enlisted 
individual” of the four stipulated grades is broad enough to include 
enlisted women of those grades, and while legislative proposals for 
the establishment of a Women’s Reserve in the Naval Reserve were 
pending when the Servicemen’s Dependents Allowance Act of 1942, 
supra, was enacted, the latter statute was enacted some time before the 
laws establishing the Women’s Reserve components and at a time when 
women were not being enlisted in the armed services. The language 
used was applicable to the situation of men in the various services 
rather than to the situation of women enlisted under the subsequent 
acts. Obviously, certain provisions fixing the rights of members of 
the armed forces are premised on the fact that the persons affected 
thereby are men and take into consideration the obligation of men to 
their families and dependents. Such provisions are not readily adapt- 
able to the situation of women in the service, their obligations under 
the general law with respect to dependents not being the same, in most 
cases, as those of a man, and in the absence of clear evidence that the 
Congress so intended, the provisions made for dependents of enlisted 
men may not be construed to grant rights to members of the Women’s 
Reserve under qualified general assimilating provisions that the 
Women’s Reserve components shall be administered under the provi- 
sions of law applicable to Reserve components of men, except as may 
be necessary to adapt said provisions to such Women’s Reserve com- 
ponents. 

The allowance authorized by the act of June 23, 1942, swpra, is an 
allowance accruing to dependents of enlisted men. For the purpose 
of the law the dependents are grouped into two classes. Class A 
dependents include the enlisted man’s wife or child and as to those 
dependents there is no requirement that there be a showing of actual 
dependency. Section 104 of the act provides that the allowance “shall 
be grantedand paid * * * tothe Class A dependent or dependents 
of any such enlisted man upon written application to the department 
concerned made by such enlisted man or made by or on behalf of such 
dependent or dependents.” The effect of these provisions is to remove 
from consideration questions of actual dependency with respect to an 
enlisted man’s wife or child. In other words, the law presumes that 
such persons are actually dependent upon the enlisted man after a 
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satisfactory ‘showing that the relationship exists. With respect to 
individuals falling within Class B, actual dependency to a certain 
extent must be shown. 

It follows that the statutory provisions governing family allowances 
for enlisted men of the lower four grades present the same situation 
as was considered in the decision of February 26, 1943, B-29503, and 
in the answer to your question (1), supra, holding that under the 
applicable statutes officers of the Women’s Reserve are not entitled to 
increased rental and subsistence allowances as with dependents. The 
statute there considered provided that the dependents for whom 
increased allowances are authorized “shall include at all times and in 
all places a lawful wife and unmarried children under twenty-one 
years of age.” Thus, that which was apparent in the decision of 
February 26, 1943, is equally clear in this case. That is, the fact that 
dependency is presumed in the case of individuals for whom it is the 
duty of a father or husband to provide support clearly shows that the 
law was intended to be applied with respect to male members of the 
military or naval service and not to women members, as to whom no 
such presumption reasonably may exist. 

In the memorandum which accompanied your letter of March 18, 
1943, in the present case, it is stated : 

When the legislation which later became the Servicemen’s. Dependents Allow- 
ance Act of 1942 was under consideration in the Bureau of the Budget, the defini- 
tion of the term “man” and “enlisted man” in section 120 (i) of such legislation 
was worded, as follows: 

“The terms ‘man’ and ‘enlisted man’ mean any enlisted man of the fourth, fifth, 
sixth, or seventh grade * * *.” The words “any enlisted man” as used 
this definition were changed in the Bureau of the Budget to read “any enlisted 
individual” in order to assure that there would be no question whatever that 
such definition would include enlisted members of the Women’s Reserve of the 
U. 8. Naval Reserve of the fourth, fifth, sixth, and seventh grades. 

As stated above, the term “enlisted man” as defined in the act to 
mean “any enlisted individual” of the stipulated grades is broad 
enough to include enlisted women. However, the fact that the Con- 
gress did not seek out and change the word “individual” administra- 
tively inserted in the draft of proposed legislation does not establish 
or particularly denote that such word was left unchanged with legis- 
lative intent to extend the provisions of the act to enlisted women. 
Nothing is pointed out or found in the legislative history of the act 
indicating any such purpose, nor does it appear that any such effect 
to be ascribed to the word “individual” was brought to the attention 
of the Congress or that the matter ever was considered in that light. 
At that time there were no enlisted women and nothing but the bare 
word “individual” administratively put in the draft in the place of 
“man” would seem to give any basis for a suggestion that the Con- 
gress contemplated the inclusion of future enlisted women. I think 
that the said one word ‘i‘ndividual” is not sufficient to establish a leg- 
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islative intent, under the circumstances, to bring future enlisted women 
within the operation of the statute, particularly in view of the clearly 
different considerations involved with respect to the possible depend- 
ents of women and the dependents of enlisted men. Such conclusion 
finds at least collateral support in the “clarifying” amendment—and 
report thereon—proposed by the House Military Affairs Committee 
to the pending bill S. 495, to make certain, inter alia, that allowances 
under the said Ser'vicemen’s Dependents Allowance Act are not to be 
paid on account of enlisted women in the Women’s Army Auxiliary 
Corps, if that organization is placed in the Army, as discussed above 
in the answer to your first question. If the Congress intends that 
allowances shall be paid to certain dependents of women enlisted in 
the various services, definite legislative provisions specifying the classes 
of dependents and the conditions of payment are to be expected. This 
office would not be justified in approving such character of payments 
under existing provisions obviously phrased and intended to be appli- 
cable particularly to the dependents of enlisted men and which are 
largely inapplicable to the essentially different status of women in 
such respects. Therefore, question 6 is answered in the negative. 

Your questions 7 and 8 are as follows: 

(7) If the answer to (6) is in the affirmative, is the family allowance pre- 
scribed by the Servicemen’s Dependents Allowance Act of 1942 payable to an 
enlisted member of the Women’s Reserve on account of a minor child or children 
if the husband is serving as an officer or enlisted man and entitled to dependency 
allowances? If not, would such allowance be authorized if the husband was 
employed in a civilian capacity? 

(8) If the reply to (6) is in the affirmative, would the family allowance benefits 
prescribed by the Servicemen’s Dependents Allowance Act of 1942 be authorized 
on behalf of a single or widowed member of the Women’s Reserve, with depend- 
ents, as defined in the statute? 

No reply to these questions is necessary since the answer to question 
6 is in the negative. However, it.may be pointed out that question (7) 
indicates what would be the result of a different answer to question 
(6), namely, double allowances would be payable by the Government 
for the same child or for a child being supported by the father. Clearly 
any such situation was not intended by the Congress. 

Question 9 reads: 


(9) Would an officer of the Women’s Reserve be entitled to rental and sub- 
sistence allowance in her own right if her husband is serving in the military or 
naval service and entitled to rental and subsistence allowance as an officer with 
dependents (lawful wife)? If not, would it be proper for both parties to be 
credited with the rental and subsistence allowance otherwise due an officer with- 
out dependents? In case there were no minor children, would it be proper for 
the husband to draw the rental and subsistence allowance as an officer with 
dependents (minor children) and for the wife to draw rental and subsistence 
allowance in her own right? 


Sections 5 and 6 of the Pay Readjustment Act of 1942, swpra, author- 
ize the payment of certain subsistence and rental allowances to officers 
in the armed forces. An officer of the Women’s Reserve is entitled to 
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the statutory subsistence allowance in her own right and if she is not 

furnished quarters in kind she is entitled to rental allowance in her 

own right, except under certain conditions of field or sea duty, irre- 

spective of the allowances to which her officer husband may be entitled. 
The last sentence of question 9 is not clear. However, see the 

answer to question 5. 

Question 10 is as follows: 


- 


(10) Would an officer serving with the military or naval forces at a shore 
station in the United States where public quarters are available for assignment 
to the officer and his dependents, if his dependents had accompanied him, be 
entitled while occupying bachelor officers quarters to rental allowance for depend- 
ent (lawful wife) who is a member of the Women’s Reserve, but who does 
accompany him to such station? 

If the officer’s wife is a member of the Women’s Reserve she is fur- 
nished quarters in kind or paid an allowance in lieu thereof and her 
husband is not entitled to rental allowance on her account irrespective 
of whether or not he is on duty at a shore station where public quarters 
are available for assignment for his use and the use of his dependents. 
Question 10 is answered in the negative. See the answer to questions 
4, 5, and 13. 

Question 11 is as follows: 

(11) Would an officer of the Women’s Reserve be entitled to rental and subsist- 
ence allowance in her own right if her husband is serving in an enlisted rating 
in the military or naval service and entitled to money allowance for quarters for 
dependents or family allowance benefits? In case there were minor children, 
would the husband be entitled to money allowance for quarters for dependents or 
family allowance benefits for the minor children and would the officer member of 
the Women’s Reserve be entitled to rental and subsistence allowance in her own 
right? 

An enlisted man of the first three pay grades is entitled to a money 
allowance for quarters for dependents if public quarters are not pro- 
vided or available for his dependents. An enlisted man is not entitled 
to family allowance benefits under the law ; under the provisions of the 
Servicemen’s Dependents Allowance Act of 1942, supra, such benefits 
are in the nature of an allowance to the dependents of enlisted men and 
are payable on proper application directly to the dependents on the 
basis of relationship in the case of a wife or child and to certain other 
relatives on the basis of substantial dependency. The fact that an 
officer of the Women’s Reserve is the wife of an enlisted man otherwise 
entitled to quarters allowance on account of dependents, or whose de- 
pendents may be entitled to allowances under the said Servicemen’s 
Dependents Allowance Act of 1942, does not deprive her of rental and 
subsistence allowance in her own right. See the answer to question 9. 
An enlisted man of the first three pay grades, if otherwise entitled, 
would be entitled to quarters allowance on account of his minor chil- 
dren and the minor children of an enlisted man of the four lower 
grades would be entitled to the family allowance benefits authorized 
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by the said Servicemen’s Dependents Allowance Act of 1942 without 
affecting, in either case, the rights of the wife as an officer of the 
Women’s Reserve to rental and subsistence allowances in her own right. 
Cf. answer to questions 4, 5, and 13. 

Question 12 is as follows: 


(12) Would an enlisted member of the Women’s Reserve whose husband is 
serving in the military or naval forces in.an enlisted capacity be entitled to pay- 
ment of quarters allowance in her own right in case her husband is entitled to 
money allowance for quarters for dependents (lawful wife) but in lieu thereof is 
paid quarters allowance in his own right? 

An enlisted member of the Women’s Reserve whose husband is an 
enlisted man in the armed forces would be entitled to quarters allow- 
ance in her own right, if otherwise entitled thereto, and her husband 
would be entitled to quarters allowance in his own right, if otherwise 
entitled thereto. The enlisted man would not be entitled to a money 
allowance for quarters for his wife while she is a member of the 
Women’s Reserve and, as such, is provided by the Government with 
quarters or quarters allowance in her own right. See the answer to 
questions 4, 5 and 13 and the aa swers to questions 9 and 11. 

Question 14 is as follows: 

(14) Would a commissioned or enlisted member of the Women’s Reserve whose 


husband is not a member of the Military or Naval forces be entitled to applicable 
allowance for dependents (minor chi)dren) ? 


This question is answered in the negative. See answer to questions 
1 and 6. 


(133419) 


CIVILIAN EMPLOYEES REEMPLOYED AFTER MILITARY OR NAVAL 
DUTY—WITHIN-GRADE PROMOTION AND LEAVE RECREDIT RIGHTS 


A former employee who, by failing te apply for restoration to his civilian position 
within 40 days after his discharge from active military or naval service, 
forfeited his right under section 8 (b) of the Selective Training and Service 
Act of 1940 to restoration “without loss of seniority” is not entitled, if 
subsequently reemployed, to the benefits of section 5 of Executive Order 
No. 8882—issued pursuant to the within-grade salary-advancement statute 
of August 1, 1941—which, in effect, authorizes the counting of active military 
er naval service toward within-grade salary advancements as though such 
service had been civilian service. 

Where a former employee, upon discharge from military or naval service, has 
met within 40 days after discharge the conditions prescribed by section 8 (b) 
of the Selective Training and Service Act of 1940 entitling him to restoration 
to his civilian position “without loss of seniority,” but, due to administrative 
procedure, was not actually reemployed until after expiration of the 40-day 
period, he may count all of the military or naval service in computing lon- 
gevity for pursposes of within-grade salary advancement under the act of 
August 1, 1941, and Executive Order No. 8882 issued thereunder; however, 
he may not count any of the period when not in a Federal pay status between 
the military or naval service and the civilian service—more than the 30-day 
non-pay status time authorized in section 2 (c) of the Executive order. 

A former employee who, upon discharge from active military or naval service, 
applies for restoration to his civilian position within the 40-day period pre- 
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scribed by section 8 (b) of the Selective Training and Service Act of 1940 
to entitle him to restoration “without loss of seniority,” but who, solely for 
personal reasons, delays in accepting or refuses to accept reemployment, 
loses his right to count his active military or naval service in computing 
longevity for purposes of within-grade salary advancement under the act of 
August 1, 1941, and Executive regulations thereunder. 

Where a former employee, otherwise entitled under the Selective Training and 
Service Act of 1940 to restoration to his civilian position after discharge from 
the Army, was precluded from immediately returning to such position upon 
application therefor because his discharge was conditioned upon employ- 
ment in an essential war industry, including agriculture, he may, upon 
subsequent restoration soon after he terminates his essential war industry 
service, count his active military service in computing longevity for purposes 
of within-grade salary advancement under the act of August 1, 1941, and 
Executive regulations thereunder. 

Where a former employee, upon discharge from active military or naval service, 
has met within 40 days the conditions of section 8 (b) of the Selective Train- 
ing and Service Act of 1940 to entitle him to restoration to his civilian posi- 
tion, but, due entirely to administrative delay, was not reemployed until 
after the expiration of 40 days from the date of discharge, annual leave to 
his credit on entry into active military or naval service, subsequent to May 1, 
1940, for which payment was not made under the act of August 1, 1941, as 
amended, may be recredited to him in the position in which reemployed. 

Where a former employee, upon discharge from the Army, has met the conditions 
of section 8 (b) of the Selective Training and Service Act of 1940 to entitle 
him to restoration to his civilian position, but is precluded from immediately 
returning thereto because his discharge was conditioned upon employment 
in an essential war industry, including agriculture, annual leave to his credit 
on entry into active military service, subsequent to May 1, 1940, for which 
payment was not made under the act of August 1, 1941, as amended, may be 
recredited to him upon subsequent restoration to his former position soon 
after termination of his essential war industry service. 

If a former employee fails to make application for restoration to his civilian 
position within 40 days after discharge from active military or naval service 
as required by section 8 (b) of the Selective Training and Service Act of 1940 
to entitle him to the reemployment benefits thereunder, or has refused to 
accept or delayed in accepting, solely for personal reasons, his former posi- 
tion or one of like seniority, status, and pay which was offered, annual leave 
to his credit on entry into active military or naval service for which payment 
was not made under the act of August 1, 1941, as amended, may not be 
recredited to him upon subsequent reemployment. 


Comptroller General Warren to the Administrator of Veterans’ Affairs, April 
14, 1943: 


I have your letter of March 25, 1943, as follows: 


Mr. William J. Berry, permanent hospital attendant, SP-2, was receiving a 
salary of $1260 per annum, Veterans Administration, Hines, Illinois, when he 
was placed on furlough May 29, 1942, incident to entry on active duty in the 
Marine Corps. On February 12, 1943 Mr. Berry presented an honorable discharge 
from the Marine Corps as of August 31, 1942 and requested that he be reinstated 
in his former position. Since he did not make application for reemployment 
within 40 days subsequent to date of discharge, the following questions are 
presented : 

1. Although it is realized that Mr. Berry forfeited his mandatory reemployment 
rights by not making application for restoration to duty within 40 days from the 
date of discharge, nevertheless, his name has not been removed from the rolls 
of the Veterans Administration and if he is restored to duty is he entitled to 
benefits of automatic increases in salary under Public 200 77th Congress as 
provided where such persons make application for reemployment within 40 days 
from date of discharge from active military or naval duty? If entitled to benefits 
of automatic increases in salary, will all of the period of his absence be counted 
in computing length of service for promotion in salary purposes? If not, what 
portion of the time will be counted? 

2. If Mr. Berry had made application within 40 days from the date of discharge, 
but was not reamployed until after the expiration of 40 days from the date of 
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discharge because of administrative procedure in connection with the availability 
of a position, etc., would any of the period between date of discharge and actual 
restoration to duty be counted in computing length of service for automatic 
increase in salary under Public 200, 77th Congress? If so, what portion of the 
period between discharge and restoration to duty would be counted in computing 
length of service for automatic increase in salary? 

3. If Mr. Berry had made application within 40 days from the date of discharge 
and was offered a postion within that time but did not enter on duty until after 
the expiration of 40 days from the date of discharge to suit his convenience, would 
he be entitled to benefits of automatic increases? If so, would the time or any 
portion of it after discharge until restoration to duty be counted in computing 
length of service for automatic increase in salary? 

4. If a person secures a discharge from the Army because he is 38 years of age 
or over, as outlined in War Department Circular No, 397, dated December 7, 1942, 
and is released by the War Department for employment in an essential war indus- 
try, including agriculture, and makes application for reemployment with the 
Veterans Administration within 40 days from date of discharge from the Army, 
but is not available for return to duty at the time to his former or a like position 
because of employment in an essential war industry, including agriculture, when 
restored to duty in the Veterans ‘Administration at a later date, is he entitled to 
benefits of automatic increases in salary under Public 200, 77th Congress and if 
so what portion of the time from date of discharge from active military duty 
until restoration to duty with the Veterans Administration is counted in com- 
puting length of service for automatic increase in salary? 

5. In the event an employee resigns or leaves without filing formal resignation 
because of entry on active military or naval duty and does not make application 
for reemployment until after 40 days from the date of discharge from active duty, 
but nevertheless is restored, would he be entitled to benefits of automatic 
increases in salary under Public 200, 77th Congress and if so what period of the 
time from date of discharge from military or naval duty would be counted in 
computing length of service for automatic increase in salary? 

6. In circumstances listed in paragraph 1, 2, 3, 4, and 5 will the employee be 
entitled to re-credit of any annual or sick leave due at the time he entered on 
military or naval duty and for which he had not been compensated? 


Section 8 of the Selective Training and Service Act of 1940, approved 
September 16, 1940, 54 Stat. 890, provides in pertinent part as follows: 


(a) Any person inducted into the land or naval forces under this Act for 
training and service, who, in the judgment of those in authority over him, 
satisfactorily completed his period of training and service under section 3 (b) 
shall be entitled to a certificate to that effect upon the completion of such period 
of training and service, which shall include a record of any special proficiency 
or merit attained. In addition, each such person who is inducted into the land 
or naval forces under this Act for training and service shall be given a physical 
examination at the beginning of such training and service and a medical state- 
ment showing any physical defects noted upon such examination; and upon the 
completion of his period of training and service under section 3 (b), each such 
person shall be given another physical examination and shall be given a medical 
statement showing any injuries, illnesses or disabilities suffered by him during 
such period of training and service. 

(b) In the case of any such person who, in order to perform such training and 
service, has left or leaves a position, other than a temporary position, in the 
employ of any employer and who (1) receives such certificate, (2) is still qualified 
to perform the duties of such postiton, and (3) makes application for reemploy- 
ment within forty days after he is relieved from such training and service— 

(A) If such postion was in the employ of the United States Government, its 
Territories or possessions, or the District of Columbia, such person shall be 
restored to such postion or to a postion of like seniority, status, and pay; 

* * ° * * * * * 


(c) Any person who is restored to a position in accordance with the provisions 
of paragraph (A) or (B) of subsection (b) shall be considered as having been 
on furlough or leave of absence during his period of training and service in the 
land or naval forces, shall be so restored without loss of seniority, shall be 
entitled to participate in insurance or other benefits offered by the employer 
pursuant to established rules and practices relating to employees on furlough 
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or leave of absence in effect with the employer at the time such person was 
inducted into such forces, and shall not be discharged from such position without 
cause within one year after such restoration. 


Section 7 of the act of August 18, 1941, 55 Stat. 627, provides: 


Any person who, subsequent to May 1, 1940, and prior to the termination of 
the authority conferred by section 2 of this joint resolution, shall have entered 
upon active military or naval service in the land or naval forces of the United 
States shall be entitled to all the reemployment benefits of section 8 of the 
Selective Training and Service Act of 1940 to the same extent as in the case of 
persons inducted under said Act: Provided, That the provisions of section 8 (b) 
(A) of said Act shall be applicable to any such person without regard to whether 
the position which he held shall have been covered into the classified civil service 
during the period of his military or naval service. 

Section 5 of the “Regulations Governing Within-Grade Salary Ad- 
vancements,” Executive Order No. 8882 of September 3, 1941, issued 
by the President pursuant to the authority vested in him by section 
7 (g) of the Classification Act, as amended by the act of August 1, 
1941, 55 Stat. 613, provides: 

Any employee of the Federal Government who in accordance with the provi- 
sions of the Selective Training and Service Act of 1940 (Public, No. 783, 76th 
Congress), or of Public Resolution No. 96, approved August 27, 1940, relating 
to the mobilization of auxiliary military personnel, is restored to the same posi- 
tion or a position of like seniority, status, and pay, without loss of seniority, 
shall be entitled to receive a salary at a rate of not less than the employee's 
latest rate prior to his entrance into active miliary or naval duty plus any 
within-grade salary advancement or advancements to which he would have been 
eligible under the provisions of the said section 7 (b) of the Classification Act 
of 1923, as amended. [Italics supplied.] 

Particular reference is made to the italicized portion of the above- 
quoted Executive order. Section 8 (b) of the Selective Training and 
Service Act, supra, specifically requires that three conditions must be 
met to entitle an employee to be restored to his former civilian posi- 
tion without loss of seniority, or to a position of like seniority, status, 
and pay, after discharge from the active military or naval service. 
One of those conditions here for consideration (designated as (3) in 
the statute) is that the employee “makes application for reemployment 
within forty days after he is relieved from such training and service.” 
If any one of the three conditions specified, including condition (8), 
is not met by an employee, he is not entitled as a matter of right to 
be restored to his former civilian position without loss of seniority 
or to a position of like seniority, status, and pay. 21 Comp. Gen. 
403, 566, 1007. Compare 20 Comp. Gen. 789, 21 id. 66. Hence, if an 
employee fails to make formal or informal application within forty 
days after discharge from the active military or naval service, he 
would have no statutory right of restoration and any administrative 
reinstatement to a civilian position based upon an application made 
more than forty days after discharge from the military or naval serv- 
ice, would not be “without loss of seniority” so as to entitle him to 
the benefits of section 5 of Executive Order No. 8882, above quoted, 
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which authorizes in effect the counting of active military or naval 
service toward within-grade salary advancements as though such serv- 
ice had been civilian service. 

Hence, referring to the question in paragraph numbered 1, Mr. 
Berry is not entitled to credit for any of the time he was away from 
his civilian position (including the period served in the Marine Corps) 
for the purpose of computing longevity toward within-grade salary 
advancements. 

Referring to the question in paragraph numbered 2, if Mr. Berry 
had met all three of the statutory conditions to entitle him to restora- 
tion to a civilian position without loss of seniority, and the delay in 
restoring him was due entirely to the administrative procedure, he 
would have been entitled to count for automatic promotion purposes 
all of the period served in the Marine Corps. However, he would not 
be entitled to count any of the period in a non-Federal pay status 
between the Marine Corps service and the civilian service—more than 
thirty days—in computing longevity under section 5 of the Executive 
order, supra. See section 2 (c) of Executive Order No. 8882 which 
provides: 


In computing the periods of service required by the said section 7 for within- 
grade advancements there shall be credited to such service: 


7 » * * * o = 

(c) Time elapsing in a non-pay status (including break in service) not exceeding 
thirty days within any one time period of eighteen or thirty months, as the case 
may be. 

Referring to the question in paragraph numbered 3, while the con- 
trolling statutes do not require that restoration to a civilian position 
shall be made within forty days after discharge from active military 
or naval service, the statutes do clearly contemplate prompt reentry 
into a civilian position in order to save to the employee the benefits of 
seniority or longevity and leave benefits. Hence, should an employee 
be offered a position based upon an application for restoration filed 
in time and refuse or delay accepting the position solely for personal 
reasons, he would lose his right to count his active military or naval 
service toward within-grade salary advancements should he there- 
after be restored or appointed to a position in the service. 

War Department Circular No. 397, dated December 7, 1942, referred 
to in paragraph numbered 4, provides in pertinent part: 


II. Discharge of men 88 years of age and over.—1. Certain enlisted nen who 
by reason of advanced age, 38 years of age and over, are unable satisfactorily to 
perform military service, but who are qualified to assist the national war effort 
if discharged from the Army. : 

2. Authority is granted by this circular to discharge such men for the con- 
venience of the Government, subject to certain limitations. 

8. The basis for decision by the officer having discharge authority to discharge 
such an enlisted man will be that the enlisted man— 


e , * . * * . 
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(c) Has presented satisfactory evidence that he will be employed in an essen- 
tial war industry, including agriculture, if he is discharged from the Army. 





There is nothing in that circular or in any statute or regulation 
having the force and effect of law authorizing the counting of service 
“in an essential war industry, including agriculture” in computing 
longevity for the purpose of granting within-grade salary advance- 
ments under the act of August 1, 1941, and the President’s regulations. 
However, it is reasonable to conclude that a former civilian employee 
should not be required to lose his right to count service in the active 
military or naval service toward within-grade salary advancements 
when he is precluded from returning to his civilian position soon 
after his discharge from the active military service because of the fact 
that his discharge from the Army, otherwise honorable, is conditioned 
upon employment in an essential war industry, including agriculture. 
Accordingly, the answer to the question in paragraph numbered 2 
answers, also, the question in paragraph numbered 4. That is to 
say, the employee, upon subsequent restoration to a civilian position 
in the Federal service soon after he terminates his service in an essen- 
tial war industry, including agriculture, may count all of his active 
military service for purposes of the automatic increase in salary 
provided for by law. . 

The question in paragraph numbered 5, is understood to be: whether, 
under the stated facts, the employee may count his active military or 
naval service in computing longevity under the within-grade promo- 
tion law and regulations, and, as so understood, it is answered in the 
negative. See answer to the question in paragraph numbered 1. Of 
course, any employee reemployed or reinstated administratively, not 
as a right to restoration pursuant to the terms and conditions of the 
Selective Training and Service Act, after discharge from the Army or 
Navy to a permanent position coming within the purview of the 
Classification Act, 42 Stat. 1488, would be entitled thereafter to 
within-grade salary advancements upon meeting the terms and condi- 
tions of the law and regulations as to longevity, efficiency rating, and 
service and conduct, but he could not count his active military er 
naval service for such purpose. The rule for fixing the initial salary 
rate upon reinstatement under such circumstances would be the same 
as though the employee had not served in the active military or naval 
service. See 16 Comp. Gen. 598. 


The act of August 1, 1941, as amended by the act of April 7, 1942, 
Public Law 517, 56 Stat. 200, provides: 


That employees of the United States Government, its Territories or possessions, 
or the District of Columbia (including employees of any corporation created 
under authority of an Act of Congress which is either wholly controlled or 
wholly owned by the United States Government, or any corporation, all the stock 
of which is owned or controlled by the United States Government, or any depart- 
ment, agency, or establishment thereof, whether or not the employees thereof are 
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paid from funds appropriated by Congress), who, subsequent to May 1, 1940, 
shall have entered upon active military or naval service in the land or naval 
forces of the United States by voluntary enlistment or otherwise, shall be entitled 
to receive, in addition to their military pay, compensation in their civilian positions 
covering their accumulated or current accrued leave, or to elect to have such 


ae remain to their credit until their return from active military or naval 
service. 


In decision of November 3, 1941, 21 Comp. Gen. 403, 407, it was 
stated : 


In subdivision (c) of question 3 of your letter you inquire as to whether an 
employee who voluntarily enlists in the military or naval service, but who is not 
restored to active Federal civilian duty after discharge, may, upon application, 
be restored to a civilian pay status “expressly for the purpose of paying him for 
accumulated leave unused at time of enlistment.” In the absence of the pro- 
visions of section 8 of the Selective Training and Service Act, and their applica- 
bility, by virtue of the terms of section 7 of the Public Law 213, to persons who 
voluntarily enlist in the naval or military service, annual leave to the credit of 
such persons at the date of induction would be forfeited. 20 Comp. Gen. 257. 
Thus, it is only because of said statutes that reemployment benefits, including 
certain leave rights, are restored to them, and they are restored only to the 
extent and subject to the conditions set forth therein. As above noted, upon 
compliance with those conditions the employees are entitled to be “restored” to 
their former civilian position, or to a position of like seniority status and pay; 
and it is only upon such restoration that there materializes a right to “be con- 
sidered as having been on furlough or leave of absence during his period of 
active military service” and to reacquire the leave and other benefits which 
would otherwise have been lost to them. In other words, it is only in the event 
that the conditions of section 8 of the Selective Training and Service Act of 
1940, have been complied with that such an employee is entitled to be restored 
to his position; and it is only in the event that he be so restored that he is 
entitled to be considered as having been on leave of absence from his position 
and to be recredited with his accrued leave. 


Compare 22 Comp. Gen. 47. 


Accordingly, referring to the question in paragraph numbered 6, 
annual leave to the credit of an employee when he entered active 
military or naval service subsequent to May 1, 1940, for which payment 
was not made under the provisions of the above-quoted statute, may 
be recredited to him upon restoration to his former civilian position, 
or one of like seniority, status, and pay, in the circumstances listed in 
paragraphs numbered 2 and 4, but not in the circumstances listed in 
paragraphs numbered 1, 3, and 5, of your letter. 


(B-30735) 


PER DIEM IN LIEU OF SUBSISTENCE—ARMY OFFICERS—FRACTIONAL 
DAYS 


The provisions of the acts of April 28, 1942, and July 2, 1942, authorizing the 
Secretary of War to prescribe per diem in lieu of subsistence for Army 
officers traveling on official business and away from their designated posts 
of duty “without regard to the length of time away from their designated 
posts of duty,” may not be viewed as affecting the established rule that per 
diem in lieu of subsistence is not payable for absences of such short 
duration—such as between the hours of 8 a. m. and 6 p. m. of the same 
day—as to negative the idea of reimbursement for subsistence expense. 
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Assistant Comptfoller General Elliott to Lt. Col. Carl Witcher, U. S. Army, 
April 20, 1943: 


There has been received, by reference from Headquarters, Services 
of Supply, Fiscal Division, your letter of October 24, 1942, as follows: 


Attached hereto is a voucher in favor of First Lieutenant Walter H. Arntson, 
A. C., in the amount of $3.92, covering travel from Washington, D. C. to Balti- 
more, Maryland and return, which has been presented to the undersigned, a 
disbursing officer, for payment. 

The attached voucher shows that the officer departed from Washington, D. C. 
at 9:00 a. m. and returned to Washington, D. C. at 6:00 p. m. the same day. 
The officer is claiming per diem on the basis of the authority authorized by the 
Act of April 28, 1942, Public Law 528, 77th Congress. 

In view of the decision of the Comptroller General (5th Comp, Gen. 449) Para- 
graph 12a (3) AR 35-1340, the undersigned is in doubt as to whether per diem 
for the travel in question is authorized, and your decision in the matter is 
respectfully requested. 


By paragraph 23 of Special Orders No. 211, dated Headquarters, 
Air Transport Command, Washington, D. C., October 10, 1942, First 
Lieutenant Walter H. Arntson, AC, was directed to proceed on or 
about October 11, 1942, by rail, from Washington, D. C., to Baltimore, 
Maryland, “on temporary duty for approximately two (2) days for 
the purpose of drawing and signing for General George’s car, and 
upon completion thereof will return to Washington, D. C.” The 
orders recited that authority was granted to make variations in the 
itinerary and to proceed to points necessary for the performance of 
the mission. In lieu of subsistance, a flat per diem of $6 was au- 
thorized for the travel directed and while on such temporary duty 
under Public Law 528, approved April 28, 1942, 56 Stat. 226. 

It appears that the officer left Washington, D. C., by rail October 
11, 1942, at 9 a! m., arriving at Baltimore, Maryland, at 10:30 a. m.; 
left Baltimore at 4 p. m. by Government automobile and arrived at 
Washington, D. C., at 6 p. m. the same day. The voucher, stated for 
$3.92 represents per diem at $6 for one-half day and $0.92 as the cost 
of railroad fare from Washington, D. C., to Baltimore, Maryland. 

In a first indorsement dated November 12, 1942, from the office of 
the Chief of Finance to the Director, Fiscal Division, Services of 
Supply, it is stated: 

1. The request of the Finance Officer, U. S. Army, Washington, for an advance 
decision by the Comptroller General is for the purpose of obtaining a decision 
on the question whether per diem should be paid to the officer in question for 
travel between the hours of 8: 00 A. M. and 6: 00 P. M. of the same day by reason 
of the enactment of the provision of law in the Sixth Supplemental National 
Defense Appropriation Act of 1942, approved April 28, 1942, and repeated in the 
Military Appropriation Act, Fiscal Year 1943, approved July 2, 1942, authorizing 
the Secretary of War to prescribe per diem for travel on official business and 
away from designated posts of duty of officers and warrant officers without regard 
to the length of time away from such designated posts of duty under orders. 

2. The question raised by the Finance Officer, U. S. Army, Washington, has also 


been raised by several other disbursing officers, which cases are being held in this 
office pending a determination by higher authority as to the proper course to 
pursue. . 

8. Since the question for decision in these cases involves an application of the 
determination of the Secretary of War under the authority of the above cited act, 
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and since the question of decision in these cases involves the application of the 
determination of the Secretary of War under the authority of Section 12 of the 
Pay Readjustment Act of 1942 as to what constitutes a travel status, which deter- 
mination is now promulgated in paragraph 3 of AR 35-4820, it is the view of this 
office that the question should not be referred to the Comptroller General for 
decision since ample authority exists in the Secretary of War to make a deter- 
mination with reference to the proper status in this type of case, and because the 
determination as to what constitutes a travel status now contained in paragraph 3 
of AR 35-4820, is broad enough to warrant payment in this and other similar cases 
“without regard to the length of time” during which an officer or warrant officer 
may be away from his designated post of duty, even though such absence is for 
the period of time between 8:00 A. M. and 6:00 P. M. 

4. At the present time paragraph 12a (3) of AR 35-1340, contains a prohibition 
against the payment of per diem for such travel, and this regulation generally 
is still in effect. However, this regulation is based on decisions of the Comptroller 
General rendered prior to the enactment of the provision of law referred to above, 
and it is the view of this office that the present definition of “travel status” as 
contained in AR 35-4820, supra, should be construed as having modified pro tanto 
AR 35-1340, supra, prohibiting the payment of per diem to military personnel 
between the hours of 8: 00 A. M. and 6: 00 P. M. 

5. If the views expressed herein are approved, it is recommended that the 
attached file be returned to this office in order that action may be taken to advise 
the Finance Officer, U. S. Army, Washington, and other disbursing officers raising 
the same question accordingly, as well as restrict the provisions of paragraph 12a 
(3), AR 35-1340, to civilian employees. 

6. In this connection, there is for consideration whether it might not be desira- 
ble, by administrative action, to deny the payment of either per diem or mileage 
at 8¢ per mile for round trips between the hours of 8:00 A. M. and 6:00 P. M., 
or at least to restrict, by regulation, the amount of per diem to be paid for such 
travel so as to more nearly meet the small expense for subsistence which in the 
usual case is incurred by military personnel in eonnection with short trips between 


such hours, 

The usual and normal form of reimbursement for travel expenses 
incurred by officers traveling on official business is a mileage allowance 
of $0.08 per mile with proper deductions as prescribed by section 12 of 
the Pay Readjustment Act of 1942 (act of June 16, 1942, 56 Stat. 364). 

No authority existed under the provisions of section 12 of the Pay 
Readjustment Acts of 1922 or 1942, for the payment of a per diem in 
lieu of subsistence to officers performing unrepeated travel (other than 
by air) between two points within the United States. However, the act 
of April 28, 1942, 56 Stat. 226-227, contains a proviso authorizing such 
per diem, which authorization is repeated substantially in the act of 
July 2, 1942, 56 Stat. 614-615 as follows: 


* * * That the Secretary of War, in prescribing per diem rates of allow- 
ance, not exceeding $6, in lieu of subsistence, for officers and warrant officers of 
the Army of the United States traveling on official business and away from their 
designated posts of duty, pursuant to the first and second paragraphs of section 
12 of the Act approved June 16, 1942 (Public Law 607), is hereby authorized to 
prescribe such per diem rates of allowance, whether or not orders are given to 
such officers for travel to be performed repeatedly between two or more places 
in the same vicinity, and without regard to the length of time away from their 
designated posts of duty under such orders, 


Pursuant to the authority contained in the act of April 28, 1942, supra, 
the Secretary of War on May 19, 1942, issued War Department Circular 
No. 150, which was promulgated in pertinent part on September 19, 
1942, as paragraph 9) of Army Regulations 35-4820, reading as follows: 
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Temporary per diem allowance.—Under the provisions of the act of April 28, 
1942 (par. 1b), per diem will be authorized only in connection with travel where by 
reason of the length of temporary duty it is considered that expenses incurred 
may or will exceed the reimbursement on a mileage basis and thus cause the 
traveler to suffer a loss. In all other cases mileage is to be considered as the 
normal form of reimbursement for the ordinary travel in a mileage status. The 
administrative authority issuing a travel order in any case is chargeable with 
the duty and responsibility of determining whether per diem is necessary to avoid 
a loss to the traveler. Where it is so determined by such administrative author- 
ity, the orders to be issued will prescribe per diem not in excess of the maximum 
rate of $6 to be allowed and, when making such determination as to the rate of 
per diem, care will be exercised to prevent the fixing of such rate as will result 
in a reimbursement to the traveler of an amount in excess of that required to 
meet the additional subsistence expenses involved. The prescribing of a per 
diem allowance in a travel order involving the payment of mileage and vice versa, 
is prohibited, except where a portion of the journey is to be performed by air or 
extends beyond the continental limits of the United States. 


The question as to an officer’s or employee’s right to a per diem allow- 
ance in lieu of subsistence under section 12 of the Pay Readjustment 
Act of 1922, as amended, and similar acts, on account of short trips 
requiring less than ten hours’ absence therefrom, has been before this 
office on numerous occasions, and the rulings uniformly have been to 
the effect that such trips, made under conditions which preclude the 
presumption of necessity for incurring subsistence expenses, do not 
place the officer or employee in a status which entitles him to either 
actual subsistence expenses or a commutation thereof in the form of 
per diem, for the reason that the reimbursable basis upon which such 


allowances are predicated does not exist. See 3 Comp. Gen. 598, 739, 
966 ; 4 id. 274, 831, 467; 5 id. 100, 702; 6 id. 639. This rule has been 
recognized in Army Regulations at least since 1929 (see Change No. 2 
of November 29, 1929, to paragraph 14 @ (3) and (4) of AR 35-1340), 
and is presently embodied in paragraph 12 a (3) of AR 35-1340, pro- 
mulgated September 22, 1933, as follows: 


(3) For absences from station (round trips) wholly between the hours of 
8 a. m. and 6 p. m. of the same day, or wholly between the hours of 7 p. m. and 
midnight of the same day, neither reimbursement of actual expenses for subsist- 
ence nor payment of per diem allowances in lieu thereof is authorized. (See 6 
Comp. Gen. 639; 12 Comp. Gen. 96, 426; and MS Comp. Gen. A-43833, August 19, 
1932.) If allowances are claimed because of departure before or arrival after 
the hours prescribed in this paragraph, evidence of the necessity for such time of 
departure or arrival will be required. See 5 Comp. Gen. 449. 


It is contended by the Chief of Finance in the first indorsement 
transmitted here with your letter that the rule as expressed in para- 
graph 12 @ (3) of AR 35-1340, supra, may have been affected by 
reason of.a subsequent definition of travel status, made by the Secre- 
tary of War. Section 12 of the Pay Readjustment Act of 1942, 56 
Stat. 359, provides, in pertinent part, as follows: 

The head of the department concerned may determine what shall constitute 


a travel status and travel without troops within the meaning of the laws gov- 
erning the payment of mileage or other travel expenses. 


Paragraph 3 of AR 35-4820, dated September 19, 1942, provides: 
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3. Travel status defined and determined.—A travel status, whether by land, 
sea, or air, will include all travel without troops as defined in paragraph 4b, 
together with necessary delays en route which are incident to the mode of travel, 
as well as necessary temporary duty away from permanent station, without 
regard to whether some duty en route may be involved * * *, 

In the absence of an express or implied provision in the recent acts 
hereinbefore referred to evincing an intent or purpose to change the 
basis for the payment of a per diem when the absence is of such short 
duration as to negative the idea of reimbursement and in view of the 
long established rule denying commutation of subsistence expenses 
under such conditions, it must be held that the general definition of 
travel status quoted above was not intended to and does not affect 
the specific application of such rule. 

As to the effect of the promulgation of regulations having for their 
purpose the granting of a per diem for absences between 8 a. m. and 6 
p. m. of the same day, attention may be invited to the decisions of a 
former Comptroller General dated September 6 and September 30, 
1924, 4 Comp. Gen. 274 and 331, where it was held, in effect, that to the 
extent that regulations purporting to authorize a per diem in any 
amount for an absence of only a fractional part of a day—such absence 
not being a part of a continuous absence of one day or more—under 
conditions where manifestly no expenses for subsistence would be in- 
curred, they would be without effect to support such payment in the 
accounts of the disbursing officer concerned. 

With reference to the contention that the language contained in the 
last part of the provision appearing in the acts of April 28 and July 
2, 1942, supra, namely, “without regard to the length of time away 
from their designated posts of duty under such orders,” permits the 
issuance of regulations contrary to the rule hereinbefore referred to, 
it appears sufficient merely to state that the evident purpose of the 
phrase in question was to permit removal of the ceiling upon the 
duration of the temporary duty in order that the officer might ade- 
quately be reimbursed where the distance between the points of travel 
is such that reimbursement on a mileage basis would not adequately 
compensate the traveler. This view is supported by the context of 
AR 35-4820, issued in pursuance of those acts. 

In effect, when officers of the Army are traveling under orders 
authorizing a per diem in lieu of subsistence, their status, insofar as 
the basis for the payment of such per diem is concerned, is not ma- 
terially different from that of civilian employees of the Government 
who, under the Standardized Government Travel Regulations are pre- 
cluded from receiving per diem under similar circumstances; and, in 
the absence of a clear provision therefor, this office perceives of no 
valid reason why the Army officers’ travel expense accounts should be 
computed on a different basis when the absence from their designated 
posts of duty is of like duration. 

540712™—43_ 64 
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Accordingly, since the travel in the instant case was performed 
between 8 a. m. and 6 p. m. of the same day, payment on the voucher 
of an allowance for per diem is not authorized. 

The voucher is returned herewith. 


(B-32434) 
RETIREMENT DEDUCTIONS—SENATE EMPLOYEES 


Since administration of the Civil Service Retirement Act is vested by law in the 
Civil Service Commission, this office is not required to object to the Com- 
mission’s view that in applying the prohibition in section 2 of the act of 
July 13, 1937, as amended, against the making of retirement deductions from 
the salaries of Senate employees until they shall have served 7 years, there 
should be included in the first 7 years of service not only actual service as 
Senate employees but, also, “any service which may be credited toward 
retirement, whether rendered in the Senate or elsewhere.” 22 Comp. Gen. 
834, modified. 


Comptroller General Warren to the President, United States Civil Service Com- 
mission, April 20, 1943: 


I have your letter of April 3, 1943, as follows: 


The Commission respectfully requests reconsideration that portion of your 
decision of February 25, 1943, (B-32434) which holds that no retirement deduc- 
tions may be made from the salaries of Senate employees until they have served 
seven years as Senate employees. 

That portion of the act of July 13, 1987, (50 Stat. 512) pertinent to the issue 
reads as follows: 

“No such employee whose salary or any part thereof is paid by the disbursing 
officer of the Senate shall make any deposit required by section 9, or any rede- 
posit required by subsection (b) of section 12, of such Act of May 29, 1930, and 
there shall not be deducted and withheld from the basic salary, pay, or compen- 
sation of any such employee the sum required to be deducted and withheld by 
section 10 of such Act of May 29, 1930, unless and until such employee shall have 
completed fifteen years of service: * * * [Reduced to seven years by the act 
of June 25, 1938, 52 Stat. 1197.]” 

In the administration of the retirement law, the Commission has always con- 
sidered the required seven (or fifteen) years of service to include any service 
which may be credited toward retirement, whether rendered in the Senate or 
elsewhere. Following such interpretation, the Disbursing Officer of the Senate 
has made and is now making deductions in many cases involving employees who 
have served less than seven years in the Senate, but whose total Government 
service aggregates or exceeds such period. You will note that the Act merely sets 
seven years of service without specifying any particular type, and there appears 
no indication of any intention prior to its enactment to accomplish any different 
result. 

When the act of July 13, 1937, supra, was approved, a minimum of fifteen years 
of service, except in disability cases, was required for title to annuity. The 
purpose of this restriction on deductions, deposits, and redeposits, was to relieve 
the Disbursing Officer of the Senate from making deductions in cases of persons 
whose insufficient service excluded them as potential annuitants. The act of 
January 24, 1942, however, vests annuity rights in any employee separated after 
having served at least five years. This together with the definitely inconsistent 
provisions of Section 3 of the January, 1942, amendment shows, in our opinion, 
a clear intention on the part of Congress to repeal the seven year restriction on 
deductions, deposits and redeposits. In other words, the retirement act as now 
amended requires the automatic withholding of retirement deductions from the 
salaries of all employees who acquire a status thereunder without exception. 
We find nothing in the present law which leads to the conclusion that Senate 
employees should be excluded from this provision vesting annuitable title after 
five years of service. 
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Any other interpretation of the law would lead to inequitable results in the 
cases of many employees. For example, an individual may have served in the 
executive branch of the Government in a position within the purview of the 
retirement act and had deductions made from his salary for as many as fifteen 
or twenty years. Upon transfer to a Senate position, he could not currently make 
contributions to the retirement fund until seven years thereafter, at which time 
he would be compelled to deposit not only the deductions omitted but also interest 
thereon compounded at 4% per annum before he would have any title to annuity. 
The Commission does not believe that the liberalized retirement law contemplates 
such a result. 

That portion of my decision of February 25, 1943, B-32434, 22 Comp. 
Gen. 834, of which you request reconsideration, was to the effect that 
the provisions of the act of July 13, 1937, 50 Stat. 512, quoted in your 
present letter, were not viewed as having been superseded or rendered 
inoperative by any provision appearing in the act of January 24, 1942, 
56 Stat. 13, Public Law 411, amending the Civil Service Retirement Act 
of May 29, 1930, in view of which there appeared no proper basis for 
disturbing the holding made by the Acting Comptroller General of 
the United States in his decision of March 2, 1939, 18 Comp. Gen. 683. 

Your submission of February 6, 1939, on the basis of which the latter 
decision was rendered, appears to have been actuated by a prior 
decision of the Acting Comptroller General of the United States to 
the Financial Clerk of the United States Senate, dated January 5, 
1939, B-329, wherein it was concluded : 

The terms of section 2 of the act of July 13, 1937, 50 Stat. 512, quoted in your 
letter, as amended by paragraph (b) of the act of June 25, 1938, Public No. 740, 
75th Congress, unquestionably prohibit retirement deductions from the compensa- 
tion of any employee “whose salary or any part thereof is paid by the disbursing 
officer of the Senate”, unless and until such employee shall have completed seven 
years of service. No discretion is vested in those responsible for making the 
deductions and no option is granted Senate employees during the first seven years 
of their service. I am in agreement with the position you have taken in the 
case presented. It is to be understood, of course, that the employee concerned is 
not required to withdraw from the retirement fund the amounts placed therein 
to his credit as a result of deductions from his compensation during his prior 
service. 

It would appear from your present letter that the responsible offi- 
cers of the United States Senate and of the United States Civil Service 
Commission heretofore have concluded that there could be included 
in the first seven years of service within the meaning of the act of 
1937, not only actual service as Senate employees but, also, “any service 
which may be credited toward retirement, whether rendered in the 
Senate or elsewhere” (quoting from the third paragraph of your 
letter), and that retirement deductions have been made from the com- 
pensation of the involved employees accordingly. 

As the administration of the Civil Service Retirement Act has been 
vested by law in the Civil Service Commission, and as the question 
presented does not involve the expenditure of appropriated funds, the 
view stated in my letter of February 25, 1943, B-32434, to you, will 
not be insisted upon. Hence, the existing practice indicated in your 
letter will not be objected to by this office. 
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(B-33469) 
CONTRACTS—IMPOSSIBILITY OF PERFORMANCE BECAUSE OF CON- 


TRACTOR’S INTERNMENT AS ENEMY ALIEN—EXCESS COST LIA- 
BILITY 






Where, pursuant to the Enemy Alien Act of April 16, 1918, the Government 
interned a contractor of Japanese nationality, not because of any particular 
acts committed by him as an individual but because such action as to Japanese 
aliens was deemed desirable as a precautionary measure in the prosecution 
of the war, and thereby placed him in a position where he was unable either 
to direct or to carry out personally the performance of the contract work, 
there is no legal basis for holding the contractor responsible for any excess 
costs incurred by the Government in procuring the contract services elsewhere 
as a result of his default. 


Comptroller General Warren to the Secretary of the Interior, April 21, 1943: 
I have your letter of March 27, 1943, as follows: 


Superintendent Claude M. Hirst, United States Indian Service, Juneau, Alaska, 
has asked in his letter dated April 15, 1942, to be advised as to whether a defaulting 
contractor is responsible for excess costs in the following circumstances : 

July 1, 1941, the Office of Indian Affairs entered into a contract No. I-141-ind- 
1947, with W. H. Fukuyama, doing business under the trade name of Juneau 
Laundry, for certain laundry services to be performed during the fiscal year 
July 1, 1941 to June 30, 1942. On or about January 1, 1942, Mr. Fukuyama was 
interned by the United States Government ‘under the Enemy Alien Act. His 
wife, Mrs. Mune Fukuyama continued to perform the services contracted for until 
March 31, 1942, when, according to the Indian Service Superintendent the Juneau 
Laundry had to discontinue business because the United States Government had 
decreed that all Japanese must be evacuated from the territory of Alaska as of 
April 20, 1942. 

Bids were invited for the laundry services in question during the balance of 
the fiscal year and contract No. I-141-ind—2112, was entered into for such period 
with the low bidder, the Alaska Laundry. The Superintendent estimates that 
the excess costs for the laundry services under the new contract will be about 
$50, and he is withholding payment on the last claim submitted by the Juneau 
Laundry, until the question of responsibility for the excess costs is determined. 

In a letter dated February 24, 1943, the Treasury Department authorized this 
Department to make payment by a check in favor of W. H. Fukuyama, into his 
blocked account with the First National Bank, Juneau, Alaska. 

In view of the foregoing, should Mr. Fukuyama be held responsible for any 
excess costs? 


With respect to delays and damages, contract No. I-141-ind-1947 
provided in pertinent part as follows: 


If the contractor refuses or fails to make deliveries of the materials or supplies 
within the time specified, or any extension thereof, the Government may by written 
notice terminate the right of the contractor to proceed with deliveries or such part 
or parts thereof as to which there has been delay. In such event, the Government 
may purchase similar materials or supplies in the open market or secure the 
manufacture and delivery of the materials and supplies by contract or otherwise, 
and the contractor and his sureties (if any) shall be liable to the Government 
for any excess cost occasioned the Government thereby: Provided, That the 
contractor shall not be charged with any excess cost occasioned the Government 
by the purchase of materials or supplies in the open market or under other con- 
tracts when the delay of the contractor in making deliveries is due to unforeseeable 
causes beyond the control and without the fault or negligence of the contractor, 
including, but not restricted to, acts of God or of the public enemy, acts of the 
Government, fires, floods, epidemics, quarantine restrictions, strikes, freight em- 
bargoes, unusually severe weather, and delays of a subcontractor due to such 
causes unless the contracting officer shall determine that the materials or sup- 
plies to be furnished under the subcontract are procurable in the open market, if 
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the contractor shall notify the contracting officer in writing of the cause of any 
such delay, within 10 days from the beginning thereof, or within such further 
period as the contracting officer shall, with the approval of the head of the 
department or his duly authorized representative, prior to the date of final settle- 
ment of the contract, grant for the giving of such notice. The contracting officer 
shall then ascertain the facts and extent of delay, and his findings of fact thereon 
shall be final and conclusive on the parties hereto, subject only to appeal within 
30 days by the contractor to the head of the department concerned or his duly 
authorized representative, whose decision on such appeal as to the facts of delay 
shall be final and conclusive, on the parties hereto. * * * 

Aside from the fact that the contract specifically provides that the 
contractor is not to be charged with any excess cost occasioned the Gov- 
ernment by procuring the services elsewhere when the contractor’s 
failure to furnish such services is due to certain specified causes, includ- 
ing acts of the Government, it is a fundamental rule of law that per- 
formance of a contract is excused when it is prevented or rendered 
impossible by acts of the other party. 17 C. J. S. 966-968. 

Under the provisions of the Alien Enemy Act of April 16, 1918, 
40 Stat. 531, 50 U. S. C. 21, the President was authorized to regulate 
the conduct of alien enemies residing within the United States and 
said alien enemies were to be considered as subject to apprehension. 
Pursuant thereto, the President by proclamation dated December 8, 
1941, outlined the conduct to be observed by Japanese aliens, and pro- 
vided for the apprehension and confinement by the Attorney General 
or Secretary of War of alien enemies deemed dangerous to the public 
safety of the United States. Also, by Executive Order 9102, dated 
March 18, 1942, there was established the War Relocation Authority 
which was charged with the duty of formulating and effectuating a 
program for the removal from certain designated areas of such persons 
or classes of persons as the appropriate military commander might de- 
termine to be necessary or desirable for the successful prosecution of 
the war. 

It is assumed that the action of the Government in interning the 
contractor, Mr. Fukuyama, as an alien enemy and in evacuating Mrs. 
Fukuyama from the territory of Alaska was not taken because of any 
particular acts committed by them as individuals but rather because 
such action as to Japanese aliens or persons closely connected with them 
was deemed desirable as a precautionary measure in the prosecution of 
the war. While it does not appear whether the Government has as- 
sumed control of the property of the contractor and while it is not 
shown whether the contract required the personal services of the con- 
tractor, nevertheless the Government has placed the contractor in a 
position where he is unable either to direct, or to carry out personally, 
the performance of the contract work. Hence, since the Government 
has prevented the contractor from perfoming his contract it cannot 
insist on performance by him or require him to respond in damages for 
nonperformance. See in this connection L. R. A. 1916 F. 66, et seg. 
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Accordingly,’you are advised that the facts of record afford no legal 
basis for holding the contractor responsible for any excess costs incurred 
by the Government in the matter. 


(B-33682) 


CIVILIAN EMPLOYEES ABSENT IN HANDS OF ENEMY—CONTINUANCE 
OF COMPENSATION AFTER ABOLISHMENT OF POSITIONS 


Even though by operation of the act of December 22, 1942, the civilian positions of 
certain female dietetic and physical therapy personnel in the Medical Depart- 
ment of the Army have been abolished as of March 31, 1943, such of the per- 
sonnel as have been officially reported as captured by an enemy prior to the 
abolishment of their positions are entitled under section 2 of the act of 
March 7, 1942, to continue to receive, or to have credited to their accounts, 
during their absence the compensation to which they were legally entitled 
under the latter act prior to March 31, 1943. 


Comptroller General Warren to the Secretary of War, April 21, 1943: 


I have your second indorsement dated April 5, 1943 (rmm/mes), 
as follows: 


















1. Forwarded for decision on the question presented in basic communication. 

2, In this connection, your attention is invited to the provisions of the Act of 
March 7, 1942 (Public Law 490—77th Congress) which authorize payment of 
salary and allowances to civilian employees (among others) who are captured 
by anenemy. Your decision is requested, therefore, as to whether the provisions 
of the Act of December 22, 1942 (Public Law 828—77th Congress), require that 
the subject employees be terminated and denied the benefits granted in the 
previous law. 


The referred-to “basic communication,” dated March 16, 1943, is 
from the Surgeon General to The Adjutant General and reads as 
follows: 


1. Information is requested as to the pay status of the civil service employees 

of.the Medical Department who were in the Philippine Islands at the time the 

islands were taken over by the Japanese Forces and now believed to be in the 

Philippine Islands. This personnel as civil service employees of the Medical 

Department are directly effected by the Public Law 828—77th Congress, dated 

December 22, 1942. Under this law the employment of such civil service em- 

ployees must be terminated March 31, 1943, for the reason that such personnel 

who meet the education and physical requirements must be militarized. In view 
of the fact that it is impossible to obtain proper records for the appointment of the 

Dietitians and Physical Therapy ‘Aides now in the Philippine Islands as civil 

service employees, it is impossible to effect their appointment on a military status 

under the law named above. 
2. Medical Department records provide the following data. 

Name—Kuehlithau, Brunetta. 

Position—Physical Therapy Aide in the Medical Department of the Army. 

Salary—$1,800 per annum. 

Transferred to Sternberg General Hospital, Manila, January 15, 1940. Advised 
January 29, 1943, by Adjutant Genera] that this employee was interned in the 
Philippine Islands. 

Name—Motley, Ruby Frances. 

Position—Dietitian in the Medical Department of the Army. 

Salary—$1,980 per annum. 

Transferred to Sternberg General Hospital, Manila, Philippine Islands, February 
15, 1940, from Walter Reed General Hospital, Washington, D. C. 


Transferred to Fort Mills, Philippine Islands, from Sternberg General Hospital, 
January 1, 1942, 
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Name—Pardew, Mrs. Anna Louise Bonner, 

Position—Dietition in the Medical Department of the Army. 

Salary—$1,800 per annum. 

Appointed at Station Hospital, Fort William McKinley, Philippine Islands, August 

7, 1941, 

Address—40 11th Street, New Manila, Rizal. 
Husband—Mr. J. M. Pardew, c/o Warner Barnes, Ltd. 

Section 2 of the act of March 7, 1942, Public Law 490, 56 Stat, 144, 
provides, in pertinent part: 

Sec. 2. Any person who is in active service and is officially reported as missing, 
missing in action, interned in a neutral country, or captured by an enemy shall, 
while so absent, be entitled to receive or to have credited to his account the same 
pay and allowances to which such person was entitled at the time of the beginning 
of the absence or may become entitled to thereafter. * * * [Italics supplied.) 

Section 4 of the act of December 22, 1942, 56 Stat. 1073, Public Law 
828, provides: 

Employment by the military establishment of female dietetic and female physical 
therapy personnel (except students and apprentices) shall be limited to persons 
appointed under the provisions of this Act while its provisions are in effect. Ap- 
pointments of such personnel (except students and apprentices) under the pro- 
visions of any other law are hereby terminated as of the last day of the third 
month following the month in which this Act is enacted if not sooner terminated. 
Persons whose appointments are terminated by the provisions of this section may 
be appointed under the provisions of this Act in accordance with such regulations 
as may be promulgated by the Secretary of War. 

While it is true that the civilian positions of the involved employees 
were abolished as of March 31, 1943 (see decision of March 30, 1943, 
B-33305, to you), nevertheless, under section 2 of the act of March 7, 
1942, first above quoted, each of the employees is entitled to receive, or 
to have credited to her individual account “the same pay and allow- 
ances to which such person was entitled at the time of the beginning 
of the absence or may become entitled to thereafter.” In other words, 
the abolishment of the civilian positions as of March 31, 1943, in which 
they could not have served in any event, does not have the effect of 
defeating their rights under section 2 of the act of March 7, 1942—to 
which rights they are entitled, not by reason of service, but by reason 
of their being in the status of “officially reported as missing, missing in 
action, interned in a neutral country, or captured by an enemy.” 
Compare the decision of September 7, 1942, 22 Comp. Gen. 192, au- 
thorizing payment of extra pay for flight duty to military personnel 
in same status. Also, compare decision of February 4, 1943, B-31048, 
22 Comp. Gen. 745, to the Secretary of the Interior, question and 
answer 6. 

Referring to the question contained in the second paragraph of your 
indorsement, supra, you are advised that while the act of December 
22, 1942, has terminated the civilian positions of the involved em- 
ployees, their rights under section 2 of the act of March 7, 1942, are 
not affected thereby. Hence, the said employees are entitled to con- 
tinue to receive, or have credited to their accounts, the compensation 
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to which they were legally entitled under the said act of March 7, 1942, 
prior to March 31, 1943. 













































(B-83878) 
LEAVES OF ABSENCE—SICK—ACCUMULATION LIMITATION 


Under section 2 of the sick leave act of March 14, 1936, and Executive Order 
No. 8385 issued pursuant thereto, sick leave of absence, as distinguished from 
annual leave, is authorized to be credited and accumulated, not to exceed a 
total accumulation of 90 days, only on the basis of the month without regard 
to the calendar or leave year, and, therefore, accumulated unused sick leave 
may at no time, either during or at the end of a calendar or leave year, 
exceed 90 days. 


Comptroller General Warren to the Federal Security Administrator, April 23, 
1943: 


I have your letter of April 15, 1943, as follows: 


A question has been raised in the Federal Security Agency with regard to the 
accumulation of sick leave. 

Section 1 (f) of Executive Order of March 29, 1940 (No. 8384), as amended 
by Executive Order of March 3, 1943 (No. 9307), prescribing uniform annual leave 
regulations, defines accumulated leave as follows: 

“‘Accumulated leave’ means the unused annual leave not exceeding sixty 
days, or not exceeding ninety days in case unused annual leave has accumulated 
during the national emergency declared by the President on September 8, 1939, 
is included, which has accrued during years prior to the current year in accord- 
ance with the provisions of section 2 of these Regulations.” 

There is no corresponding definition in the Executive Order of March 29, 1940 
(No. 8385) prescribing uniform sick-leave regulations, but Section 3 of the latter 
regulations states, in part, that “the total accumulation shall not exceed 90 days.” 

Can the definition of “accumulated leave” quoted above be applied to the 
word “accumulation” as used in Executive Order 8385 just referred to? In other 
words, does the word “accumulation” as used here mean that at no time during 
any calendar year the amount of unused sick leave can exceed the totals pre- 
scribed or that the balance at the end of any calendar year cannot exceed those 
totals? Decisions in 15 Comp. Gen. 866 and 1058, and 21 id. 965, would indicate 
the former to be the case, but in view of the general interest in the question it 
seems advisable to have your opinion regarding it. 


Section 2 of the sick leave act of March 14, 1936, 49 Stat 1162, pro- 
vides, in pertinent part, as follows: 

On and after January 1, 1936, cumulative sick leave with pay, at the rate of 
one and one-quarter days per month, shall be granted to all civilian officers and 
employees, the total accumulation not to exceed ninety days. * * 

Section 3 of the Sick Leave Regulations, Executive Order No. 8385, 
dated March 29, 1940, provides: 

Except as provided in section 4 hereof, ‘employees shall be entitled to sick leave 
at the rate of 144 days a month, and if such leave is not used it shall accumu- 


late: Provided, That the total accumulation shall not exceed 90 days. Sick leave 
accruing during any month of service shall be available at any time during the 


month. 

Under the above-quoted law and regulation, sick leave of absence is 
authorized to be credited and accumulated only on the basis of the 
month without regard to the calendar or leave year. Compare section 
1 of the Annual Leave Act of March 14, 1936, 49 Stat. 1161, and 
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section 2 of the Annual Leave Regulations, Executive Order 8384, 
dated March 29, 1940, as amended by Executive Order 9307, dated 
March 3, 1943, providing that annual leave is authorized to be credited 
and accumulated only on the basis of the calendar or leave year. That 
distinction between the crediting and accumulation of sick and annual 
leave is stated in the decisions cited in your letter. See, for instance, 


first paragraph on page 868 of 15 Comp. Gen., and first paragraph on 
page 969 of 21 zd. 


Answering the question posed in the concluding paragraph of your 
letter, you are advised that at no time, either during or at the end 


of a calendar or leave year, may accumulated unused sick leave exceed 
90 days. 


(B-32868) 


LONGEVITY AND PERIOD PAY—SERVICE CREDITS—ARMY OF THE 
PHILIPPINES; MIDSHIPMAN SERVICE 


Prior commissioned service in the Army of the Philippines may not be counted 
by an officer of the Army of the United States in computing his longevity or 
period pay under the Pay Readjustment Act of 1942, as amended. 

Midshipman service, United States Navy, during the years 1938 to 1941 may not 
be counted in computing under the Pay Readjustment Act of 1942, as 
amended, the longevity or period pay of an officer of the Army of the United 
States. 


Assistant Comptroller General Elliott to Capt. E. C. Pratt, U. S. Army, April 24, 
1943: 


There has been considered your letter of January 15, 1943, as 
follows: 


SUBJECT : Lim, Roberto, ist Lt., Infantry (AUS), Serial No. O-479102. 

TO: Comptroller General, Washington, D. C. 

1. There is attached hereto voucher, Form #336, covering claim of the above 
captioned officer for additional pay for longevity, P. L. #785, 77th Congress, 
as covered by W. D. Cir. #410, dated December 17th, 1942. 

2. Attention is asked to the certificate of the officer, reciting his service as a 
“Cadet, Philippine Army,” “Midshipman, U. 8S. Navy,” and “2nd Lt., Philippine 
Army.” 

3. Since reference in the quoted law is only to “Philippine Scouts,” “Philippine 
Constabulary,” and “Officer” or “Enlisted Man,” U. S. Navy, the undersigned is 
not certain as to the acceptance of this certificate of service as a basis for paying 
this voucher. 

4. No question as to the computation of the voucher is involved, but strictly 
an interpretation of terms used in the execution of the certificate. 

5. Since the officer in question is a student officer, assigned to this station for 
basic training and at present on detached service from which he will not return 
to this station, request is made for as prompt a ruling as may be feasible in 
order that the voucher may be accepted as submitted or returned to the officer 
at his detached station for correction prior to payment. 


The certificate referred to in your letter is as follows: 


I, Roberto Lim, 1st Lt. 0479102, AUS, hereby certify that I have held a com- 
mission; appointment as commissioned warrant officer, warrant officer, flight 
officer, or Army field clerk; or have been enlisted as a member of the respective 
service(s) shown below for the inclusive periods indicated : 
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From To 
Cadet, Philippine Army : ; April 1, 1937 Aug. 15, 1938 
Midshipman U. 8. Navy Aug. 16, 1938 Dec. 18, 1941 
2nd Lt. Philippine Army Dec. 19, 1941 July 27, 1642 
1st Lt. AUS golaitiihiesh adalat tnatiance a as Present 


[Signed] Roberto Lim, 1st Lt. AUS 
Dec. 31, 1942, 


The voucher, which is not itemized, is in the amount of $96.62 and 
bears the following notation on the reverse side: 


Additional pay for LONGEVITY (as authorized by W. D. Cire. #410, De- 
cember, 1942) 

Due officer diff. in pay of 2nd Lt. 0 yrs. Ist pay period and 2nd Lt. over 5 yrs, 
2nd pay period from June 23 to July 27, 1942. 

Due officer diff. in pay of 1st Lt. 0 yrs and ist Lt. over 3 yrs from July 28 to 
Sept. 30, 1942. 

Due officer diff. in Base pay and flying pay of 1st Lt. 0 yrs and Ist Lt. over 
3 yrs from October 1, 1942 to January 31, 1943. 

All of above not paid on prior vouchers. 


It appears that the officer is claiming the difference between pay of 
the first pay period and pay of the second pay period from June 23, 
1942, to July 27, 1942.. According to the certificate of service, Lieu- 
tenant Lim was, during this period, a second lieutenant, Philippine 
Army. 

All of the organized military forces of the Government of the Com- 
monwealth of the Philippines were called and ordered into the service 


of the armed forces of the United States by military order of the Presi- 
dent of the United States, dated July 26, 1941. Funds for the costs 
of the service of the Army of the Philippines from July 26, 1941, to 
June 30, 1943, are provided in the act of December 17, 1941, 55 Stat. 
813, as follows: 


For all expenses necessary for the mobilization, operation, and maintenance 
of the Army of the Philippines, including expenses connected with the calling 
into the service of the armed forces of the United States the organized military 
forces of the Government of the Commonwealth of the Philippines, and expendi- 
tures incident to pay, allowances, operation, maintenance, and other activities 
of units and personnel of said organized military forces, and for the emergent 
mobilization and training of such forces, may be made without regard to the 
provisions of law regulating the expenditure of or accounting for funds of 
the United States but shall be expended and accounted for in a manner pre- 
scribed by the President of the United States, $269,000,000, to remain available 
until June 30, 1943, which shall be available for payment to the Government of 
the Commonwealth of the Philippines upon its written request, either in advance 
of or in reimbursement for all or any part of the estimated or actual cost, as 
authorized by the Commanding General, United States Army Forces in the Far 
East, of necessary expenses for the purposes aforesaid, except that none of such 
moneys shall be available for the pay and allowances of personnel of said organ- 
ized military forces of the Government of the Commonwealth of the Philippines, 
when serving in the Philippine Islands, in excess of the pay and allowances 
authorized by Philippine law, executive orders, and regulations which were in 
effect November 1, 1941, and of which not to exceed $15,000,000 may be restored 
to the Emergency Fund for the President, created by the Independent Offices 
Appropriation Act, 1942, in reimbursement of a like amount advanced therefrom: 
Provided, That any expenditures heretofore or hereafter made from said appro- 
priation “Emergency Fund for the President” for the purposes and in the manner 
authorized under this heading in this Act, are hereby authorized and validated: 
Provided further, That any appropriation for the Military Establishment may be 
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applied to the purposes aforesaid subject to reimbursement by transfer from this 
appropriation of the value of such property or service as may have been or may 
thereafter be applied to such purposes and any amount so transferred shall be 
available for expenditure for the purposes of the appropriation so reimbursed 


during the fiscal year in which such amount was received and the ensuing 
fiscal year. " 


By the plain terms of the above act, all costs to the United States 
of the services of the Army of the Philippines are payable to the Gov- 
ernment of the Commonwealth of the Philippines, and not to any 
individual member of said Army. Hence, it is obvious that Lieutenant 
Lim has no claim against the United States by reason of his service 
in the Army of the Philippines from June 23, 1942, to July 27, 1942. - 

The act of June 16, 1942, 56 Stat. 359, Public Law 607, 77th Congress, 
is entitled, “AN ACT to readjust the pay and allowances of personnel 
of the Army, Navy, Marine Corps, Coast Guard, Coast and Geodetic 
Survey, and Public Health Service.” 

Sections 1 and 8 of the act of December 2, 1942, 56 Stat. 1037, Public 
Law 785, 77th Congress, effective June 1, 1942, are as follows: 


That the eleventh paragraph of section 1 of the Pay Readjustment Act of 1942 
(Public Law 607), approved June 16, 1942, is amended to read as follows: 

“In computing the service for all pay purposes of officers paid under the pro- 
visions of this section, such officers shall be credited with full time for all periods 
during which they have held commissions as officers of any of the services men- 
tioned in the title of this Act, or in the Organized Militia prior to July 1, 1916, or 
in the National Guard, or in the National Guard Reserve, or in the National 
Guard of the United States, or in the Officers’ Reserve Corps, or in the Naval 
Militia, or in the National Naval Volunteers, or in the Naval Reserve force, Naval 
Reserve, Marine Corps Reserve force, Marine Corps Reserve, Coast Guard Re- 
serve, and the Reserve Corps of the Public Health Service, or in the Philippine 
Scouts, or in the Philippine Constabulary, and service of Coast and Geodetic 
Survey officers authorized in section 2 (b) of the Act of January 19, 1942 (Public 
Law 402, Seventy-seventh Congress): Provided, That for officers in service on 
June 30, 1922, there shall be included in the computation, in addition to the 
service set forth above, all service which was then counted in computing longevity 
pay and service as a contract surgeon serving full time. Longevity pay for 
officers in any of the services mentioned in the title of this Act shall be based 
on the total of all service in any or all of said services which is authorized to be 
counted for longevity pay purposes under the provisions of this Act or as may 
otherwise be provided by law.” 

“Sec. 3. The Pay Readjustment Act of 1942 (Public Law 607), approved June 
16, 1942, is amended by inserting after section 3 thereof the following new 
section : 

“Sec. 8A. During the existence of any war declared by Congress and for six 
months immediately following the termination of such war, in computing the 
service for all pay purposes of officers paid under the provisions of section 1 or 3 
of this Act, such officers, in addition to the time required to be credited by such 
sections, shall be credited with full time for all periods during which they were 
enlisted or held appointments as warrant officers or Army field clerks or as 
commissioned warrant officers in any of the services mentioned in the title of this 
Act, or in the Regular Army Reserve, or in the organized Militia prior to July 1, 
1916, or in the National Guard, or in the National Guard Reserve, or in the 
National Guard of the United States, or in the enlisted Reserve Corps, or in 
the Naval Militia, or in the National Naval Volunteers, or in the Naval Reserve 
Force, Naval Reserve, Marine Cofps Reserve force, Marine Corps Reserve, Coast 
Guard Reserve, and the Reserve Corps of the Public Health Service, or in the 
Philippine Scouts, or in the Philippine Constabulary. The provisions of this 
section shall not be construed to permit any commissioned officer to receive pay 
and allowances in excess of the maximum limitations imposed upon the total 
pay and allowances of any rank or grade by any of the provisions of this Act.” 
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Section 1, above, contains an extensive enumeration of the organi- 
zations in which prior commissioned service may be credited in the 
computation of pay of officers of the Army of the United States. The 
omission of the Army of the Philippines from such enumeration re- 
quires the conclusion that service in that organization was not intended 
to be included. Likewise, the omission from either section of cadet 
and midshipman service shows that such service may not legally be 
included in computing longevity or period pay of officers of the Army 
of the United States. 

You are advised that Lieutenant Lim’s certificate lists no service 
prior to July 28, 1942, which may be credited to him for pay purposes 
as an officer of the Army of the United States. Payment on the 
voucher, which is retained in this office, is not authorized. 


(B-33660) 


OVERDRAWN ANNUAL AND SICK LEAVE INDEBTEDNESS OF EM- 
PLOYEES ENTERING INTO MILITARY OR NAVAL SERVICE 


The entry of an employee into the active military or naval service is to be re- 
garded as a “separation” under section 4 (b) of the Annual Leave Regulations, 
providing that an employee who is indebted to the Government for advanced 
annual leave at the time of his separation from the service shall be charged 
with such indebtedness. 

Under section 11 of the Sick Leave Regulations, providing that employees be 
charged with overdrawn sick leave upon their voluntary separation or re- 
moval for cause, the entry of an employee into the active military or naval 
service—whether by enlistment or by induction—without break in service is 
not to be regarded as a “voluntary separation or removal for cause” so as 
to require collection from him for overdrawn sick leave. 


Comptroller General Warren to T. Barden Sexton, April 24, 1943: 


There has been considered your letter of February 24, 1943, as 
follows: 


Reference is made to your letter dated February 8, 1943, in connection with 
my claim No. 1112071, in which you state that no part thereof may be allowed for 
the reason that it was necessary to apply all salary earned during the period 
September 1 to 8, 1942, to cover overdrawn annual and sick leave. 

I hereby appeal from the above finding and request reconsideration of the claim 
for the following reasons: 

Prior to enlistment in the Coast Guard, I checked my own and the office 
records with regard to both sick and annual leave and found that as of the close 
of business on September 8, 1942, I had unused, accrued annual leave standing to 
my credit; but that I had been forced to overdraw sick leave by reason of an 
extended absence during May 1942. 

It is not understood how the discrepancy in leave now arises and it is therefore 
requested that advice be furnished as to the amount of sick and annual leave 
was carried forward as at December 31, 1941, the amount of both types of leave 
accrued during the 1942 period worked and the amount of both types of leave 
used during such period. 

With regard to the regulation governing deduction from salary payments by 
reason of overdrawn sick leave, it appears that such regulation was (1) designed 
to protect the employing agency where an employee left, intending not to return 
to his former employment, so as to permit repayment in kind of overdrawn sick 
leave and (2) such regulation further appears to have been intended to apply only 
where some voluntary act on his part brought about a separation in service. 
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With regard to (1), above, your records will show that I was employed for 
nearly 6% years there at various upward gradations of salary. As might be 
expected under such circumstances, I am disposed to return to such job when, as 
or if my present military assignment shall be terminated; and in so doing, will 
necessarily accrue sufficient sick leave to repay that which has been overdrawn. 
It would therefore appear that the reason for withholding salary payment, i. e., 
to effect repayment of overdrawn leave where the employee will not be in a position 
to repay it any other way, is withdrawn since I will be in a position to make 
repayment in kind upon resumption of my duties. 

Consideration of (2), as to “separation” from service by a “voluntary” act on 
the part of the employee, necessarily involves examination of the proposition as 
to whether or not the act of enlistment, in and by itself, constitutes a “voluntary” 
separation from service; or whether the actual act of separation is performed 
by another (his office for example) thus removing the “voluntary” requisite 
essential to permit application of the rule with regard to salary deduction. 

In the event I am “separated” from the service it would be appreciated if advice 
be furnished as to the date of such “separation” and whether such is considered 
as of my volition. If I am not “separated” from service, kindly advise me as to 
what status I hold with regard to the General Accounting Office; and whether or 
not the privileges of reclaiming my job is or will be open to me at the conclusion of 
hostilities, if it now be maintained that I voluntarily left my work there. 

To further negative the volition necessary to make applicable the rule as regards 
deductions for overdrawn sick leave, the records of Local Selective Service Board 
No. 21, Westwood Avenue and Rosedale Street, Baltimore, Maryland, will show 
that on September 1, 1942, I was notified that I was selected for induction on 
September 13, 1942. Under the circumstances few reasons appear more obvious 
than that I enlisted when and where I did in order to avail myself of a choice 
of service to which I would not otherwise find possible. It therefore does not 
appear that enlistment, if that constitute the act of separation, is entirely 
“voluntary” under the circumstances, regardless of patriotic or other motives 
compelling same. 

In view of my announced intention to return to my former job if available, it 
is thought that withholding of salary payment is unjustified; and that the cir- 
cumstances indicate that the rule announced in the second paragraph of your 
cited letter do not apply to the instant case. 


Office letter of February 8, 1943, to you, disallowing your claim No. 
1112071, stated in pertinent part, as follows: 


It appears from the records on file in this office that upon your enlistment in 
the Coast Guard at the close of business on September 8, 1942, it was necessary 
to apply all salary earned by you during the period September 1 to 8, 1942, in- 
clusive, to cover your overdrawn annual and sick leave, which precluded the 
payment of any salary for the period in question. In this connection you are 
advised that in making deductions for overdrawn annual and sick leave the same 
rule applies to employees entering military service as applies in other separations. 


The Director of Personnel of the General Accounting Office—in 
which office you were employed prior to your entry into the Coast 
Guard—has certified your leave record to be as follows: 


The records of this Office disclose the following information : Min- 


Annual Leave: Days Hours utes 
Accumulated on 1-—1-42 15 
Accrued from 1-1-42 to 9-7-42. 30 
Used from 1-1-42 to 9-7-42_____----__---___--___---______- 21 0 
li icht ties dita liltnin  ticnralntimrii da dininin tink gilnietiicnioneencite 2 15 

Sick Leave: 

Accumulated on 1-1-42 30 
Accrued from 1-1-42 to 9-7-42 15 
Used from 1-1-42 to 9-7-42 0 
Advanced leave_ 15 
Total overdrawn annual and sick leave 30 


Mr. Sexton was on duty from September 1 to 8 (11:30 a. m.), but salary for 


this period was applied to reduce the overdrawn leave, thereby leaving a balance 
of 9 days, 7 hours and 15 minutes overdrawn leave. 
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Section 4 (b) of the Annual Leave Regulations (Executive Order 
No, 8384 dated March 29, 1940), provides: 


In cases of separation where an employee is indebted to the Government for 
advanced annual leave, such indebtedness shall be charged against the employee 
on the basis of the salary rate obtaining during the period of advanced annual 
leave and on the basis of one day’s pay for each day of absence on a day upon 
which such employee would otherwise work and receive pay, such days of absence 
being exclusive of Sundays which do not occur within a regular tour of duty, 
holidays, and all nonwork days established by Federal statute or by Executive 
or administrative order. ‘Absences for fractional parts of a day shall be charged 
proportionately. This subsection shall not apply in cases of death, retirement 
for age or disability, or reduction of force, or in case an employee who is not 
eligible fer retirement is unable to return to duty because of disability, evidence 
of which shall be supported by an acceptable certificate from a registered prac- 
ticing physician or other practitioner. 


See also, section 11 of the Sick Leave Regulations (Executive Order 
No. 8385 dated March 29, 1940), providing: 


In the case of voluntary separation or removal for cause of an employee to 
whom sick leave has been advanced in an amount in excess of that accumu- 
lated, the employee shall refund the amount paid him for the period of such 
excess, or deduction therefor shall be made from any salary due him or from 
any amount in the retirement fund to his credit. Such indebtedness shall be 
charged against the employee on the basis of the salary rate obtaining during 
the period of advanced sick leave and on the basis of one day’s pay for each day 
of absence on a day upon which the employee would otherwise work and receive 
pay, such days of absence being exclusive of Sundays which do not occur within 
a regular tour of duty, holidays, and all nonwork days established by Federal 
statute or by Executive or administrative order. Absences for fractional parts 
of a day shall be charged proportionafely. This section shall not apply in cases 
of death, retirement for age or disability, or reduction of force, or in case an 
employee who is not eligible for retirement is unable to return to duty because 
of disability, evidence of which shall be supported by an gocugtee certificate 
from a registered practicing physician or other practitioner. [Italics supplied.] 


In decision of July 16, 1942, 22 Comp. Gen. 42, the following rule, 
among others, was stated (quoting from the syllabus) : 


A furlough without pay to enter the military service is to be regarded as a 
“separation” under section 7 of the Annual Leave Regulations providing that an 
employee voluntarily separated from the service without prejudice during any 
calendar year shall be entitled to all of his accumulated and current accrued 
leave “to and including the date of separation.” 

Obviously, the same meaning must prevail as to the use of the word, 
“separation”, appearing in section 4 (b) of the Annual Leave Regu- 
lations and section 11 of the Sick Leave Regulations. In section 4 (b) 
of the Annual Leave Regulations no distinction is made between vol- 
untary and involuntary separations, except as to the several factors 
included in the last sentence of said section. Thus, as to annual Teave, 
no conclusion is warranted other than that section 4 (b) of the Annual 
Leave Regulations required collection from you to cover the amount of 
annual leave overdrawn at the time of your entry into active military 
service, for the reason that your status at that time did not bring you 
within any of the exceptions to that regulation. 

However, the situation as to collection on account of overdrawn 
sick leave under section 11 of the Sick Leave Regulations above quoted, 
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is different in your case for the reason that said section of the regu- 
lation in respect of the requirement for refund on account of excess 
sick leave is specifically limited to “the case of voluntary separation 
or removal for cause.” Your entry into the active military service, 
whether by enlistment or by induction, is not for regarding as a “vol- 
untary separation or removal for cause” within the meaning of section 
11 of the Sick Leave Regulations, so as to require collection from you 
for overdrawn sick leave. While the earlier laws and decisions made 
a distinction between employees who were “ordered” into the active 
military or naval service and those who voluntarily enlisted, with 
respect to leave benefits and reemployment rights (see 21 Comp. 
Gen. 210, 403, and the statutes therein considered), later statutes now 
in force and the decision thereunder show a definite intention to treat 
all employees alike with regard to such benefits, regardless of the 
circumstances under which they enter the active military or naval 
service (i. e., whether by induction or by enlistment). See section 7 
of the act of August 18, 1941, 55 Stat. 627, act of April 7, 1942, Public 
Law 517, 56 Stat. 200, amending the act of August 1, 1941, and 22 
Comp. Gen. 47. It is concluded, therefore, that under the terms of 
section 11 of the Sick Leave Regulations, overdrawn sick leave is not 
required to be charged to an employee whose “separation” is due to 
his entering into the active military or naval service without a break 
in service. 

Accordingly, the settlement of your claim No. 1112071 of February 
8, 1943, will be revised so as to apply the above-stated rules on the 
basis of your leave record, and you will be promptly advised when 
such action shall have been taken. 

Your right to reinstatement may be given consideration by this 
office only if and when you are discharged from the active military 
service, at which time proper consideration will be given the provi- 
sions of section 8 of the Selective Training and Service Act of 1940, 
approved September 16, 1940, 54 Stat. 890, and section 7 of the act of 
August 18, 1941, 55 Stat. 627, extending reemployment rights to 
employees who voluntarily enlist in the armed forces, and the regu- 
lations of the Civil Service Commission issued under such statutes. 


(B-33727) 


CONTRACTS—COST-PLUS—EXPENSES AND JUDGMENT PAYMENTS IN- 
CIDENT TO FAIR LABOR STANDARDS ACT LITIGATION 


Under cost-plus-a-fixed-fee contracts covering the construction of ordnance plants, 
ete., and providing for reimbursement to the contractors for all labor and 
for losses and expenses sustained or incurred in connection with the contract 
work, the contractors may be reimbursed for properly substantiated and 
approved costs directly attributable to civil suits instituted against them 
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by employees ander the Fair Labor Standards Act of 1988—including amounts 
paid in satisfaction of final judgments and attorneys’ fees if it is impossible 
or impracticable to provide Government counsel—where it is administra- 
tively determined to be in the best interests of the Government to have 
the contractors resist such suits rather than to pay the overtime benefits 
provided for in the act. 


Comptroller General Warren to the Secretary of War, April 27, 1943: 
I have your letter of April 7, 1943, as follows: 


The War Department in the past two years has entered into a number of cost- 
plus-a-fixed-fee contracts for the construction of camps, ordnance plants and 
other military installations. It has been the understanding of the War Depart- 
ment that non-manual employees of these contractors were not entitled to 
receive time and one-half for overtime under the provisions of the Fair Labor 
Standards Act (Act of June 25, 1938, 52 Stat. 1060, 29 U. S. C. 201-19), and the 
salary scales hitherto paid such employees have been determined and approved 
on this assumption. 

Recently, a number of such non-manual employees have commenced actions at 
law against the contractors who employed them, seeking the recovery of over- 
time pay and penalties under the Fair Labor Standards Act. The total of all 
potential claims of this nature involves a very large sum of money, and it is 
believed that the cost-plus-a-fixed-fee contractors will not only expect reim- 
bursement for all overtime payments they are forced to make as a result of 
such actions, but also will claim reimbursement for any penalties they are forced 
to pay and the costs and expenses of litigation. (See § 16 of the Act, 29 U. 8. C. 
216). Accordingly, the War Department will be called upon to advise such con- 
tractors as to whether or not they will be entitled to receive reimbursement 
under their contracts for any amounts for which final judgments may be entered 
against them and for the costs and expenses of litigation in such actions. 

The policy of the War Department will be to permit resistance to these claims 
only where, in the opinion of the Department, the claim is not legally meritorious 
and payment of overtime has not been customary within the trade or industry 
involved. In such cases, the War Department will make available to contractors 
the services of the litigation officers of The Judge Advocate General’s Office to 
defend the actions commenced. There may be a few cases, however, where it is 
either impractical or impossible to furnish the services of such litigation officers, 
and in such cases the War Department will authorize contractors to retain 
private counsel. 

The War Department believes that the above referred to items are properly 
reimbursable, when incurred with the approval of the contracting officer, and 
that if contractors can be so advised serious financial uncertainties on their part 
will be eliminated and the construction and production work on which they are 
engaged will be benefited and expedited correspondingly. In order that instruc- 
tions and advice with respect to the questions raised may be given to contractors, 
your opinion on the following question will be appreciated. 

May cost-plus-a-fixed-fee contractors with the War Department be reimbursed 
for (a) all amounts paid in satisfaction of final judgments entered against them 
in civil actions brought under the provisions of the Fair Labor Standards Act 
where defense of the action has been authorized by the contracting officer and 
(b) the reasonable and necessary costs and expenses of litigation as approved 
by the contracting officer. 


While ordinarily there is nothing contained in cost-plus-a-fixed-fee 
contracts covering construction of ordnance plants, etc., expressly 
providing that litigation expenses and expenses relating thereto are 
to be paid by the Government, such contracts generally provide for 
reimbursement to the contractors for all labor and for losses and ex- 
penses sustained or incurred in connection with the work to be per- 
formed, and found and certified by the contracting officer in accord- 
ance with the pertinent provisions of the particular contract involved. 
Accordingly, where it is administratively determined to be to the best 
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interests of the Government for the contractors to resist civil suits 
instituted against them under the Fair Labor Standards Act, rather 
than to pay the overtime benefits provided for therein, and it is impos- 
sible or impracticable to furnish Government attorneys to represent 
the contractors, there would appear to be no legal objection to reim- 
bursing the contractors for properly substantiated and approved costs 
directly attributable to said suits. See Central Construction Corpo- 
ration v. United States, 63 C. Cls. 290, 296; also, see 22 Comp. Gen. 109. 
The specific questions presented are answered in the affirmative. 


(B-33825) 


CONSCIENTIOUS OBJECTORS—ASSIGNMENT TO WORK OF GOVERN- 
MENT DEPARTMENTS AND ESTABLISHMENTS—APPROPRIATION 
AVAILABILITY FOR MAINTENANCE EXPENSES; ETC. 


Funds available under the Department of Commerce Appropriation Act, 1943, 
to certain bureaus of that department for the expenses necessary to accom- 
plish designated objects and purposes may be used for the payment of main- 
tenance expenses (such as for food, shelter, work clothes, medical care, 
transportation, ete.) necessarily incurred in connection with utilizing the 
services of qualified conscientious objectors who may be assigned to the 
bureaus to aid in the accomplishment of work of the nature described in the 
appropriation act, which assignments are to be made pursuant to statutory 
authority vested in the Director of Selective Service to utilize the services 
of conscientious objectors on “work of national importance.” 

While funds available under the Department of Commerce Appropriation Act, 
1943, to certain bureaus of that department for the expenses necessary to 
accomplish the bureaus’ work may be used for the payment of the main- 
tenance expenses of conscientious objectors assigned by the Director of 
Selective Service to the work of said bureaus, there is no authority to use 
such funds to provide conscientious objectors with any allowance of cash 
or compensation of any kind. 

Conscientious objectors who are assigned under authority of the Selective Training 
and Service Act of 1940 and Executive Order No. 8675 to the Coast and 
Geodetic Survey, Department of Commerce, for performance of “work of 
national importance” may not be given temporary appointments as civil 
servants or employees of the United States. 

The assignment of conscientious objectors to “work of national importance” is the 
duty and responsibility of the Director of Selective Service under the Selective 
Training and Service Act of 1940 and Executive Order No. 8675, and, there- 
fore, details of the assignment of conscientious objectors to aid in the work 
of a Government department should be covered by agreement between the 
Selective Service System and the Government department concerned, rather 
than by contract—or even arrangement—with the conscientious objectors as 
individuals. 


Comptroller General Warren to the Secretary of Commerce, April 27, 1943: 
I have your letter of April 14, 1943, as follows: 


In accordance with arrangements made with the Selective Service System, it is 
proposed to utilize the services of conscientious objectors on specialized projects 
performing work for the war effort. These men have been called for military 
duty but, because they conscientiously oppose performing combatant or non- 
combatant service in the armed forces, efforts are being made to employ them 
on projects of national importance. Under the terms of our agreement with the 
Selective Service System, these men can be detailed for the performance of such 
work provided that adequate maintenance is furnished and that the men are 
compensated at a rate not to exceed $5 per month. 


540712™—43—_65 





996 DECISIONS OF THE COMPTROLLER GENERAL 


Three bureatis of the Department—the National Bureau of Standards, the 
Weather Bureau, and the Coast and Geodetic Survey—are engaged in work vital 
to the armed forces and have projects on which qualified men are urgently needed. 
The nature of these projects and the plan proposed for utilizing the services of 
qualified objectors assigned to the Department are set forth below. 

The National Bureau of Standards is engaged on a large number of research 
projects directly bearing upon the war effort. These projects are of such im- 
portance that the Bureau has been forced to abandon most of its normal activities 
and to assign its qualified workers to war work. The Bureau is constantly being 
asked to take on additional work of national importance, a typical project being 
incidental research and standardization in connection with the synthetic rubber 
production program. This project will require the services of a number of trained 
physicists and chemists and, because of the acute shortage of persons of these qual- 
ifications, it appears that the necessary personnel cannot be obtained through 
ordinary channels. It has been found, however, that there are a considerable 
number of men classed as conscientious objectors and assigned to work camps 
who appear to be particularly well qualified for this and other projects of similar 
importance which the Bureau is called upon to undertake. 

The United States Weather Bureau is, at the request of the War Department, 
conducting an intensified study of past weather conditions in the Northern Hemi- 
sphere in an effort to increase the accuracy of long range weather forecasts. 
One phase of the project involves the plotting on base Northern Hemisphere charts 
of all available weather data for each day of the period under study. The 
Weather Bureau has also been required to open a large number of additional 
observation stations, many of which are in isolated localities, for the purpose of 
making the frequent and extended observations which are necessary to military 
operations, particularly aviation. It is proposed to utilize the services of approxi- 
mately 100 conscientious objectors by assigning them to the Mount Weather sta- 
tion of the Weather Bureau, which property is available for such a project. The 
basic function of this group would be to plot the weather data on the daily 
Northern Hemisphere charts for use of meteorologists. However, from this group 
would be selected men who have demonstrated an interest in and aptitude for 
weather work for advance training in the taking of weather observations includ- 
ing the operation of radiosonde devices. These men would be assigned in groups 
of 3 to 5 to isolated weather stations for which it is currently extremely difficult 
to supply personnel, 

A similar project for which a workable plan has been devised is to be under- 
taken in the Coast and Geodetic Survey. Under this plan, conscientious objectors 
will be assigned to field parties engaged in conducting surveys requested by the 
Army Engineers in lieu of men drafted into military service. This project has 
been submitted to the Civil Service Commission which has stated that the men 
engaged thereon can be employed under Schedule A, Subdivision XI, Par. 7 of the 
Civil Service Regulations. The Coast and Geodetic Survey proposes to provide 
maintenance at the rate of $2 per diem, which sum is normally allowed regular 
employees engaged on survey party work. A copy of the Department’s letter to 
the Civil Service Commission and the Commission’s reply are attached for your 
information. 

The conscientious objectors are now employed in work camps maintained by 
the National Service Board for Religious Objectors under a policy adopted by the 
Selective Service System. If the men are detailed to the Department of Com- 
merce for assignment to work of national importance, it will be necessary for the 
Department to provide adequate maintenance, consisting of food, shelter, work 
clothes, and possibly an allowance not to exceed $5 per month and necessary 
medical attention and hospitalization, as well as transportation from the work 
camp to place of employment and return in event their services are unsatisfactory. 

At the National Bureau of Standards, it may be necessary to construct quarters 
in which the men assigned there will be housed temporarily and then the quarters 
used for experimental work and for storage. Additional space is badly needed 
at the Bureau for these purposes. The question of the mess will be cared for 
either by providing facilities and supplying the provisions or by contract with the 
cafeteria now operated at the Bureau. If the Mount Weather station of the 
Weather Bureau is used to house the men assigned to this project, it will be neces- 
sary to make minor repairs, install heating and kitchen facilities and supply the 
provisions. The Selective Service System will provide cots, bedding and possibly 
other items essential to camp operation. 

The Department believes that the appropriations made to the three bureaus are 
available for these projects. However, before beginning operations and obligat- 
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ing funds, it is desired to have your approval of these proposed expenditures of 
funds and your decision as to whether the appropriations of the bureaus named 
may be used for adequate maintenance of conscientious objectors (engaged on the 
above outlined work of these bureaus) consisting of food, shelter, work clothes, 
and possibly an allowance not to exceed $5 per month and necessary medical 
attention and hospitalization, as well as transportation from the work camp to 
place of employment and return in event their services are unsatisfactory. 

The use of these conscientious objectors on projects of national importance 
will result in savings of thousands of dollars and will help relieve the manpower 
shortage. In this connection, there is enclosed a copy of an order from the Selec- 
tive Service System with respect to assigning conscientious objectors to the 
Coast and Geodetic Survey project, and this Department has been informally 
advised that like approval will be given to their assignment to the National Bureau 
of Standards and Weather Bureau projects. 

The Department of Commerce Appropriation Act, 1943, Public Law 
644, approved July 2, 1942, 56 Stat. 494, 497, 499, contains separate 
appropriations for the Coast and Geodetic Survey, the National 
Bureau of Standards and the Weather Bureau, each of which provid- 
ing for all expenses necessary to accomplish certain described objects 
and purposes. The terms of such appropriations leave little room 
for doubt but that the funds provided therein are available generally 
for such “specialized projects” as are described in your letter. Thus, 
the funds of the Coast and Geodetic Survey are made available for 
“every expenditure requisite for and incident to the work of the Coast 
and Geodetic Survey”; those of the National Bureau of Standards 
for all necessary expenses connected with “research and development,” 
which is described as consisting of “the study of new processes and 
methods of fabrication”; and those of the Weather Bureau for all 
necessary expenses incident to “collecting and disseminating meteor- 
ological, aerological, climatological, and marine information, and for 
investigations in meteorology, climatology, seismology, evaporation, 
and aerology in the District of Columbia and elsewhere.” 

Ordinarily, of course, the respective bureaus secure the personal 
service of qualified personnel for such work by means of appointments 
to regularly established positions and the funds involved are expended 
for the salaries, traveling expenses, subsistence, etc., of such em- 
ployees. Your letter states that “because of the acute shortage of 
persons of these qualifications, it appears that the necessary personnel 
cannot be obtained through ordinary channels” but that by arrange- 
ment with the Selective Service System, certain conscientious objectors 
possessing the necessary qualifications can be assigned to such work. 
In view of the fact that the involved funds have been made available 
specifically to accomplish work of the nature described, the only 
question for consideration is whether the appropriated funds of the 
three bureaus involved may be used to defray expenses necessarily 
required to utilize the services of such conscientious objectors. 

Section 5 (g) of the Selective Training and Service Act of 1940, 
54 Stat. 889, provides, in part, as follows: 
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(g) Nothing contained in this Act shall be construed to require any person 
to be subject to combatant training and service in the land or naval forces of the 
United States who, by reason of religious training and belief, is conscientio 
opposed to participation in war in any form. Any such person claiming suc 
exemption from combatant training and service because of such conscientious 
objections whose claim is sustained by the local board shall, if he is inducted 
into the land or naval forces under this Act, be assigned to noncombatant service 
as defined by the President, or shall, if he is found to be conscientiously opposed 
to participation in such noncombatant service, in lieu of such induction, be 
assigned to work of national importance under civilian direction. * 


Executive Order No. 8675, dated February 6, 1941, issued pursuant 
to said section 5 (g), provides: 


1, The Director of Selective Service, hereinafter called the Director, is author- 
ized to establish, designate, or determine work of national importance under 
civilian direction to which may be assigned persons found under section 5 (g) 
of the Selective Training and Service Act of 1940 to be conscientiously opposed 
to participation in combatant and non-combatant training and service in the 
land or naval forces of the United States. 

2. The Director shall make the necessary assignments to such work, shall 
determine the agencies, organizations, or individuals that may provide civilian 
direction thereof, and shall have general supervision and control over such work. 

3. To the extent that he may deem necessary to carry out the provisions of 
this order, the Director may utilize the services of the Departments, officers, and 
agents of the United States; accept the services of officers and agents of the 
several states, territories, and the District of Columbia, and the subdivisions 
thereof; and accept voluntary services of private organizations and individuals; 
and may obtain, by purchase, loan, or gift, equipment and supplies from Federal 
and other public agencies and private organizations and individuals, with or 
without advertising or formal contract. 

4. The Director is authorized to prescribe such rules and regulations as may 
be necessary to carry out the provisions of this order. 


Also, it is provided in the act of June 27, 1942, 56 Stat. 415, 416, Public 
Law 630, appropriating funds for the Selective Service System for 
the fiscal year 1943: 

* * * ‘That such amounts as may be necessary shall be available for the 
planning, directing, and operation of a program of work of national importance 
under civilian direction, either independently or in cooperation with governmental 
or nongovernmental agencies, and the assignment and delivery thereto of individ- 
uals found to be conscientiously opposed to participation in work of the land or 
naval forces, which cooperation with other agencies may include the furnishing 
of funds to and acceptance of money, services, or other forms of assistance from 
such nongovernmental agencies for the more effectual] accomplishment of the 
work; and including also the pay and allowances of such individuals at rates 
not in excess of those paid to persons inducted into the Army under the Selective 
Service System, and such privileges as are accorded such inductees * * *. 

It is noted that under the terms of said section 5 (g) conscientious 
objectors may either be inducted into the armed forces and assigned 
to noncombatant duty or, if found opposed to such noncombatant mili- 
tary duty, be assigned to “work of national importance under civilian 
direction.” Your letter states that the plan proposed therein has refer- 
ence to the latter class of individuals. As to such persons, the Congress 
has delegated to the Director of Selective Service, through the Presi- 
dent, general supervision and control over their activities and the 
authority to determine “work of national importance” on which their 
services may be utilized during the present national emergency. More- 
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over, it is clear—if not from the above quoted language of section 5 (g) 
certainly from the language of the Executive order issued thereunder 
and of the appropriation for the Selective Service System—that such 
“work of national importance” may entail the performance of work 
under the several departments of the United States Government. 

However, the legislation and Executive order above quoted do not 
explicitly provide that in the event conscientious objectors are assigned 
to the work of a Government agency any part of the financial burden 
of such assignment shall—or even may—be assumed by such agency. 
It is clearly so provided in the case of nongovernmental agencies (see 
above-quoted portion of the appropriation for the Selective Service 
System). But in view of the much more apparent necessity for specific 
statutory authority for a Government department to accept private 
donations of funds in the accomplishment of its delegated functions, 
it would seem that the commonly employed legal maxim, “expressio 
unius est exclusio alterius,” is not for application. The novelty of the 
problem with which the Congress was confronted in the matter of the 
utilization of the services of conscientious objectors may well explain 
the failure to be more specific with respect to whether the authority to 
use funds appropriated to the Selective Service System in the case of 
the assignment of conscientious objectors to the work of a Government 
agency was a permissive or mandatory direction. The matter is not 
entirely free from doubt, but it does seem reasonable to conclude that 
where the Congress has appropriated funds directly and specifically 
for all expenses necessary to accomplish certain work, it is proper to 
charge such funds with such necessary expenses connected with the 
assignment of conscientious objectors as may be deemed directly at- 
tributable to their service on that work. 

Accordingly, this office will not object to otherwise proper payments 
from funds appropriated to the respective bureaus of the Department 
of Commerce covering maintenance and other incidental expenses of 
the nature described in your letter in connection with assignments of 
conscientious objectors to the work thereof. However, your letter 
states that in addition to such expenses there is being considered the 
possibility of the payment of an allowance of not to exceed $5 per 
month to such persons. Since the only expenses properly chargeable 
to the funds of the respective bureaus are those necessary to accom- 
plish the work thereof, and since there is not shown the necessity of 
using such funds to provide conscientious objectors with any allow- 
ance of cash—or compensation of any kind—there would appear to be 


- no authority to charge such payments to the funds here involved. 


Moreover, there is another feature of the plan for which there 
appears no authority of law nor is there shown any necessity from an 
administrative standpoint—that is, the proposal that such conscien- 
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tious objectors as may be assigned to survey operations of the Coast 
and Geodetic Survey be given temporary appointments under Sched- 
ule A, Subdivision XI, Par. 7, of the Civil Service Regulations. Cer- 
tainly there has been found no indication that the Congress ever 
intended that the cooperation between the Selective Service System 
and the several departments of the Government with respect to the 
assignment of conscientious objectors to work of national importance 
should take the form of an appointment as a civil servant or employee 
of the United States. 

Furthermore, as above stated, the assignment of such persons to 
work of national importance is the duty and responsibility of the 
Director of Selective Service, and, therefore, the details of such assign- 
ments should be covered by agreement between the Selective Service 
System and the Department of Commerce rather than by contract— 
or even arrangement—with the conscientious objectors as individuals. 


(B-32770) 


CONTRACTS—COST-PLUS—REIMBURSEMENT OF STATE LICENSE FEE 
FOR MAINTENANCE OF PLANT HOSPITAL 


Contractors furnishing supplies or rendering servives to the United States are 
not, in the absence of Congressional enactment providing therefor, entitled 
to immunity from State taxation or regulation, and, therefore, a cost-plus-a- 
fixed-fee contractor who is required under State statute to pay a fee incident 
to securing a license to maintain a Government-owned plant hospital operated 
by the contractor in connection with the contract work may be reimbursed 
the amount of the fee, if otherwise properly reimbursable, provided the 
territorial jurisdiction of the United States over the hospital site is not 
such as to preclude the State from taxing or regulating the activities of 
individuals or corporations engaged thereon. 


Comptroller General Warren to Lt. Col. R. W. Stika, U. S. Army, April 29, 1943: 
There was referred to this office, by indorsement of February 20, 

1943, from Headquarters, Services of Supply, Fiscal Division, War 

Department, your letter of December 2, 1942, as follows: 


Transmitted herewith for advance decision is voucher in favor of E. I. du Pont 
de Nemours & Co. in the amount of $10.00, covering claim for reimbursement 
under Contract No, W-ORD—642. 

There is doubt as to the propriety for payment of the inclosed voucher in view 
of the fact that it covers claim for reimbursement of a state license fee for oper- 
ation of a Government owned hospital at the site of the project. 

In view of Decision of the Comptroller General No. B-23214, dated February 
14, 1942, which states in part that, “It is a well established principle of law that 
the property of the United States and the instrumentalities whereby it performs 
its proper Governmental functions cannot be taxed by a state or political sub- 
division thereof,” it is desired that an advance decision be granted. 

The undersigned is a disbursing officer and the attached voucher has been 
presented to him for payment. 


Also, in response to the request dated March 6, 1943, of this office 


for such information concerning the ownership and operation of the 
hospital as might be available, there has been received from Head- 
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quarters, Services of Supply, Fiscal Division, a copy of intra-office 
memorandum of the Chief, Field Fiscal Supervision Section, dated 
March 24, 1948, reading as follows: 


1. In reply to Par. 2 of memorandum dated March 17, 1943, attention is invited 
to Title VI-C of contract W—-ORD-642 from which will be noted that title to 


which all material ete. for which the contractor has been reimbursed vest in the 
Government. It will be noted, therefore, that the hospitals are Government 
owned and contractor operated. 

2. Article 1-C of contract W-ORD-642 provides for the payment of license 
fees ete. , 

The contract here involved—No. W-ORD-642, dated June 4, 1942— 
entered into on a cost-plus-a-fixed-fee basis, provides generally for 
the design, construction, procurement of production equipment, train- 
ing of key personnel and optional operation of an ordnance manufac- 
turing plant by the contractor, at a site near St. Paul, Minnesota, to 
be made available by the Government, in consideration of the reim- 
bursement by the Government of the contractor’s expenditures, as 
stipulated in the contract, plus payments for the rental of the con- 
tractor’s equipment, as specified therein, and the agreed fixed fees. 

It is not entirely clear as to the specific provision stipulating for 
the payment of license fees and other things which is referred to in 
the above-quoted memorandum as “Article 1-C” of the subject con- 
tract. However, it appears that Article VI-C of the contract, to 
which reference is made in said memorandum as “Title VI-C”, and 
other provisions of the contract, stipulate, so far as here material, 
as follows: 


TITLE I. DESIGN, ENGINEERING, CONSTRUCTION 
and 
PROCUREMENT OF PRODUCTION EQUIPMENT 


ARTICLE [-B—STATEMENT OF WorRK 
* * o ” * * * 
11. The Contractor shall, subject to the approval of the Contracting Officer, 
equip and staff the plant hospital, establish and equip adequate guard and fire 


fighting forces, and maintain such guard and fire fighting forces throughout the 
construction and operation of the plant. 


* * * * * > > 


ARTICLE I~-E—CHARACTER AND EXTENT OF ARCHITECTURAL AND ENGINEERING 
SERVICES 


1. The Contractor shall furnish on a non-reimbursable basis a resident project 
manager during the construction. 
” 7 a7 * € * * 


d. Obtain necessary permits and approvals from all local, State and Federal 
authorities. * * * 
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Trt1tz IV. COST OF THE WORK AND PAYMENT THEREFOR 
ArtTicLe [V—A—-REIMBURSEMENT FOR CONTRACTOR'S EXPENDITURES 


1. The Contractor shall be reimbursed in the manner hereinafter described for 
_ its actual expenditures in connection with the performance of the work under 
this contract, when approved or ratified by the Contracting Officer, and as are 
included in but not limited to the following items: 
- “ 7 e s a © 

k. Payments made by the Contractor under the Social Security Act (employ- 
er’s contribution) and any disbursements required by law which the Contractor 
may be required to pay on account of this contract on or for any plant, equip- 
ment, process, organization, materials, supplies, or personnel or on moneys re- 
ceived as reimbursement therefor; and, if approved in writing by the Contracting 
Officer in advance, permit and license fees and royalties on patents used including 
those owned by the Contractor. 


GENERAL 
* * * t + ~~ = 


8. All revenue from the operations of the hospital or other facilities, except 
commissaries and cafeterias, or from rebates, discounts, refunds, salvage, by- 
products, scrap, ete., shall be accounted for by the Contractor and applied in 
reduction of the cost of the work. * 


Trtitz VI. GENERAL 


Articty VI-C—TiT1Lx 


Title to all materials, tools, machinery, equipment and supplies for which the 
Contractor shall be entitled to reimbursement under this contract shall vest in 
the Government at such point or points as the Contracting Officer may designate 
in writing, provided that the right of final inspection and acceptance or rejection 
of such materials, tools, machinery, equipment and supplies at such place or 
places as he may designate in writing is reserved to the Contracting Officer; 
provided further that, upon such final inspection, the Contractor shall be given 
written notice of acceptance or rejection as the case may be. * * 


* . ” = = o > 
ARTICLE VI-F—SPECIAL REQUIREMENTS 

The Contractor hereby agrees that it will: 

* a = = s . . 

2. Procure all necessary permits and licenses obey and abide by all applicable 
laws, regulations and ordinances and other rules of the United States of America, 
of the state, territory, or subdivision thereof wherein the work is done, or of any 
other duly constituted public authority. 

It is apparent from the foregoing that the subject contract con- 
templates the operation of a hospital in connection with the per- 
formance of such contract and, while it appears that the United States 
is vested with title to the materials and equipment_used in the con- 
struction and maintenance of the hospital here involved, and, therefore, 
is the owner of the hospital itself, it is understood that the hospital is 
operated by the contractor and not by the Government. Moreover, it 
is clear that the items of cost which the contractor is required to incur 
in connection with the operation of the hospital are to be viewed 
in the same light as all other items of cost directly connected with 
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the work covered by the contract, so far as the reimbursement pro- 
visions of the contract are concerned. 

Chapter 549, Session Laws of the State of Minnesota for 1941, 
entitled: 

An Acr defining and regulating hospitals, sanitoriums, rest homes, nursing 
homes, boarding homes and related institutions; to provide for the granting, 
suspending and revoking of licenses therefor; to provide for penalties for a 
violation thereof, 
stipulates, insofar as here material, that “No person, partnership, 
association, or corporation shall establish, conduct, or maintain in the 
State of Minnesota any hospital * * * without first obtaining a 
license therefor in the manner” and upon the payment of the fees 
prescribed by said law. Also, it is to be observed from the papers 
submitted in support of the instant voucher that the payment of the 
license fee for the hospital here involved was made as the result of the 
determination by a representative of the Minnesota State Board of 
Health, which administers the law, that the hospital comes within the 
scope of its provisions and that a license is required for the operation 
of such hospital. 

It is, of course, well established, as was stated in my decision of 
February 14, 1942, 21 Comp. Gen. 769, to which you refer, that the 
property of the United States and the instrumentalities whereby it 
performs its proper governmental functions cannot be taxed by a State; 
and the constitutional principle which denies validity to such taxa- 
tion precludes the regulation by a State of the performance by Federal 
officers or agents of governmental functions. Ohio v. Thomas, 173 
U. S. 276; Johnson v. Maryland, 254 U.S. 51. But the present holding 
of the Supreme Court of the United States is that persons contracting 
to furnish supplies or render services to the Government are not, in 
the absence of a Congressional enactment providing therefor, entitled 
to immunity from State taxation or regulation. Alabama v. King & 
Boozer, 314 U. S. 1; Penn Dairies v. Milk Control Commission, 87 
L. Ed. (Adv. Ops.) 549. Also, see James Stewart & Co. v. Sadrakula, 
309 U. S. 94, where it was held that certain local building regulations 
were applicable to a contractor engaged in constructing a post office 
building for the United States; and Baltimore & A. R. Co. v. Lichten- 
berg, 176 Md. 383, upholding the State regulation of the operations of 
a trucking company in performing its contract with the Government 
to transport workers employed on a Public Works Administration 
project. 

Moreover, in the absence of any representation to the contrary, it 
is assumed that the territorial jurisdiction, if any, possessed by the 
United States over the site where the hospital here involved is located 
is not of such a nature as to preclude the State of Minnesota from 
taxing or regulating the activities of individuals and corporations at 
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said site. See,in this connection, James v. Dravo Contracting Co., 302 
U. S. 134; Penn Dairies v. Milk Control Commission, supra. Com- 
pare Collins v. Yosemite Park & Curry Co., 304 U. 8. 518; James 
Stewart & Co. v. Sadrakula, supra; Pacific Coast Dairy v. Department 
of Agriculture of California, 87 L. Ed. (Adv. Ops.) 560. 

The Minnesota law involved in the instant case concerns the estab- 
lishment and maintenance of a hospital, not the ownership of property 
used for such purpose; and while it is true that the subject contract 
provides that “All revenue from the operations of the hospital * * * 
shall be accounted for by the Contractor and applied in reduction of 
the cost of the work,” that circumstance does not transform the con- 
tractor into an instrumentality of the United States or overcome the 
controlling fact that the hospital is operated by the contractor and 
not by the Federal Government. 

Consequently, in view of the above-mentioned matters—and since I 
find no Federal statute immunizing Government contractors from the 
provisions of a State law of the type here involved or any evidence 
of a Federal policy to that effect—there appears to be a substantial 
basis for the view that the terms of the Minnesota law are applicable 
to the hospital operated by the contractor in connection with the per- 
formance of the instant contract. Hence, reimbursement of the ex- 
penditure here involved appears to be clearly provided for under Article 
IV-A 1 &, supra. 


Accordingly, payment on the voucher, which is returned herewith, 
is authorized, if correct in other respects. 


(B-81756) 
SETTLEMENT OF ACCOUNTS OF SEAMEN, ETC., OF LOST VESSEL 


When the last quarterly return of the paymaster of a United States vessel, which 
has been lost or destroyed together with the disbursing records, does not 
afford this office a basis for settling, in accordance with the first sentence of 
section 287, Revised Statutes, the account of a seaman or other person aboard 
the vessel at the time of its loss or destruction, the last quarterly return of 
the paymaster actually carrying the account of such seaman or person may 
be used as a basis for settling his account “on principles of equity and justice” 
as authorized by the second sentence of said section 287. 

Where the account of a deceased enlisted man who was serving aboard a naval 
vessel, and died, at the time of its loss or destruction, together with dis- 
bursing records, on a known date is to be settled by this office pursuant 
to section 287, Revised Statutes, his account should be credited with pay on 
the basis that he was paid on the 5th or the 20th of the month (the usual 
pay days aboard naval vessels), as the case may be, to include the half 
month ending on the preceding 30th or 15th of the month, in the absence of 
evidence (such as the statements of survivors) to the contrary. 

In settling, pursuant te section 287, Revised Statutes, the account of a deceased 
Marine Corps enlisted man who died when the naval vessel to which he was 
attached was lost, together with the disbursing records, on a known date, it 
will be assumed that for the period from the last day of the quarter for 
which records are available to the date through which he was last paid he 
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drew in cash the same percentage of pay, available for withdrawal in cash, 
accruing over such period as he had drawn in the last quarter for which 
records are available; and that he did not draw any part of the balance re- 
maining to his credit as of the end of such quarter, or any part of the pay 
accruing from the date to which he was last paid to the date of his death. 
26 Comp. Dec. 336, amplified. 


Assistant Comptroller General Elliott to John and Mary Elizabeth Steele, 
April 30, 1943: 

There has been considered your letter of December 3, 1942, request- 
ing review of your claim for the arrears of pay due your son, the late 
John Martin Steele, as private, U. S. Marine Corps, at date of death, 
May 8, 1942, as allowed by settlement certificate No. 0703543, dated 
November 28, 1942, wherein the amount of $1.70 found due in the 
account of the decedent was made payable to you as father and mother 
in equal parts, You state the amount found due must be incorrect, as 
he would have had at least eight days’ pay due from May 1 to 8, 1942, 
and, also, you express doubt that he received his pay for the month 
of April, 1942. 

The records show the late Private Steele enlisted in the U. S. Marine 
Corps on December 29, 1941, and was killed in action on May 8, 1942. 
At the date of his death he was a member of the Marine Detachment, 
U.S. 8. Leawington, which vessel was sunk as a result of enemy action 
and the disbursing records were destroyed. 

There is on file in this office original voucher No, 2620, account of 
W. W. Davidson, major, A. P. M,, USMC, for the month of March, 
1942. The voucher shows that John N. Steele was credited thereon 
with pay as a private from December 29, 1941, to March 31, 1942, 
inclusive, three months and two days at $21 per month, amounting 
to $64.40 and additional pay from February 23, 1942, date of depart- 
ture from the continental United States, at $4.20 per month (20 per 
centum of base pay), amounting to $5.32, or a total credit of $69.72. 
His account was charged with Navy hospital fund at $0.20 per month, 
$0.61, and for indebtedness to the Post Exchange in the amount of $11. 
His account was charged for allotment for February and March, 1942, 
for National Service Insurance at $3.30 per month or $6.60 and for 
money which he drew on special money requisitions, $10 on March 6, 
1942, $25 on March 20, 1942, and $16 on March 30, 1942, totaling $51, 
and leaving a balance to his credit on March 31, 1942, of $0.51. 

In the settlement of accounts of enlisted men of the Navy and 
Marine Corps, serving on board any vessel in the employ of the United 
States which, by any casualty, or in action with the enemy, has been 
sunk or otherwise destroyed and the rolls and accounts of said vessel 
are lost, the General Accounting Office is authorized under the provi- 
sions of section 287 of the Revised Statutes, 34 U. 8. C. 954, to assume 
the last quarterly return of the paymaster of any such vessel as the 
basis for the computation of the subsequent credits to those on board 
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to date of such loss, if there be no official evidence to the contrary, 
and “* * * Where such quarterly return has, from any cause, not 
been made, the accounting officers are authorized to adjust and settle 
such accounts on principles of equity and justice.” The last quarterly 
return of the paymaster of the U. S. S. Lewington does not afford a 
basis for computing the pay of your son as his account was not carried 
by the paymaster of such vessel in his last quarterly return—having 
been then a member of Company D, Marine Barracks, Pearl Harbor, 
T. H. However, the return of the paymaster actually carrying his 
account similarly may be resorted to as a basis for settlement on prin- 
ciples of equity and justice. 

The settlement of your claim in this case followed generally the 
rules indicated in decision of October 30, 1919, 26 Comp. Dec. 336, with 
respect to the settlement of the accounts of persons on the lost U.S. S. 
Cyclops. That decision is in part as follows: 

The last quarterly return of the Cyclops was for the quarter ended September 
30, 1917. That return is to be taken as the basis of computation “if there be no 
official evidence to the contrary.” In authorizing subsequent credits, the law 
means credits to be paid, and necessarily requires taking the debits also as they 
appear in the last quarterly return “if there be no official evidence to the contrary.” 


Allotments to be debited in the account to be stated will necessarily be such as 
the record shows as legally paid. Where the quarterly account shows drawings 
in cash without showing their application, and the records show for the period 
of the adjusted account an allotment paid, the drawings in cash to be debited in 
such adjusted account should be in the same percentage to the earnings therein 
after deduction of the allotment, as the drawing in cash represented to the earn- 
ings in the quarterly account. A cash balance from the previous quarter should 
not enter into the computation of the adjusted account but is to be added after 
debits and credits have been adjusted. 

The Cyclops was never heard from after sailing March 4, 1918, from 
the Barbadoes for Baltimore. There were no reported survivors and 
the actual date the vessel and those on board were lost was never known. 
However, for the purpose of settling the accounts of Navy personnel 
on board pursuant to said section 287, Revised Statutes, the presumptive 
date of loss was fixed as March 31, 1918, and apparently, it was assumed 
that the crew was last paid to that date. But as Navy men generally 
may draw all, none, or any part of their accrued pay on pay day, there 
was no means of knowing what part of his pay each individual had 
drawn over the period since the last available record. In the absence 
of other fair basis for settlement it was assumed that each individual 
had drawn in cash over the period in question the same percentage of 
pay accruing over such period and available for withdrawal in cash 
as he had drawn in the last quarter for which records were available. 

While that rule for fixing the amount of pay drawn by a man over 
the period for which the account is to be settled appears generally fair 
and equitable and is for application in the absence of other evidence, 
there would appear to be no reason for assuming in cases like the pres- 
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ent one, where the actual date of death is known, that the man was last 
paid to that date, where there may be evidence otherwise or better 
reason for assuming otherwise. 

The following instructions are contained in Article 2161 of the 
Bureau of Supplies and Accounts Manual respecting the payment of 
Navy enlisted personnel : 

1. Authority for payments and amounts allowed.— 

* * * ~ * * + 


(b) Each member of the crew and the Marine detachment of a ship, except 
such as may be in confinement as punishment, serving sentence, or awaiting trial, 
shall be allowed to draw twice a month (on approximately the 5th and 20th of 
the month) such money as he may have due him. * 


x * * ” . * e 

2. Semimonthly pay days.—Money shall be paid on the 5th and 20th of each 
month, unless those dates fall on Sunday or a legal holiday, or unless for any 
other reason it is not practicable to pay on these dates, in which cases it will be 
paid at such time as may be directed by the commanding officer. 

In view of these instructions and the usual practice in that respect, 
it would seem reasonable to assume, in the absence of any evidence to 
the contrary, that a person serving on board a naval vessel on the fifth 
or twentieth of any month was last paid on that date to include the half 
month ending on the preceding thirtieth or fifteenth of a month, as 
the case might be, and where he died before the next succeeding fifth 
or twentieth, it would seem reasonable to assume that he had not again 
been paid or drawn any money and, therefore, that his account should 
be credited with full pay beginning with the first of the month when 
he died before the twentieth, and beginning with the sixteenth of the 
month when he died after the twentieth but before the fifth of the next 
month. In some cases, of course, although the pay records are lost, 
there may be statements of survivors or other evidence available as to 
when and to what date the personnel on the vessel were paid before 
such loss, which should be used as a basis for settlement rather than 
indulging a presumption that they were paid on the usual pay day. In 
the present case, a report dated February 18, 1943, from the Bureau of 
Supplies and Accounts, Navy Department, is, in part, as follows: 

In your letter of January 28, 1943, file B-31756, you request information as to 
whether, in the settlement of accounts of survivors of casualties to ships under 
authority of Section 11 of Public Law 490 of March 7, 1942, a determination has 
been made as to the date the enlisted men of the U. 8. 8. Lexington were last paid. 

The facts before the Navy Department concerning personnel of the Lexington 
Air Group, who were actually on board the ship on May 8, 1942, show that both 
officers and men of the Air Group were last paid on May 1, 1942 for pay and allow- 
ances which had accrued to April 30, 1942, This information was obtained from 
the current original money list salvaged by the disbursing officer, Ensign (now 
Lieutenant) C. M. Williams, SC-V(G), USNR. Further information has indi- 
cated that officers and enlisted men of the U. 8S. S. Lezington also were paid on 
the same date by Ensign R. H. Zwierschke, SC-V(G), USNR, deceased. 

In view of this report and what has been said herein, the conclusion 
appears justified that your son had been last paid to include April 30, 
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1942, when he died on May 8, 1942. It is assumed that he did not draw 
any part of the balance remaining to his credit as of March 31, 1942, 
after being paid to include that date, or any part of the pay accruing 
for the period May 1 to May 8, 1942. The pay records for the quarter 
ending March 31, 1942, show that he drew 99 per centum of his pay for 
such period available for withdrawal in cash after the deduction of 
allotments, etc. Following the principles of the decision cited above, 
26 Comp. Dec. 336, it is assumed that he drew the same proportion of 
his available pay for the period April 1 to 30, 1942. 

Accordingly, you are advised that a supplementary settlement in 
your favor will issue in due course restating the account on the basis 
herein set forth. 


(B-33662) 


CONTRACTS—COST-PLUS—ADVERTISING AND TRANSPORTATION 
EXPENSES INCIDENT TO RECRUITING PERSONNEL 





Under an architect-engineer contract requiring the contractor, in consideration 
of reimbursement for the “actual expenditures directly chargeable to the 
work” and of a stipulated fixed fee covering profit and general overhead 
expenses not expressly provided for otherwise, to prepare the necessary 
specifications, etc., for a certain construction project, and to furnish sufficient 
technical, etc., personnel to insure the prosecution of the work, expenditures 
by the contractor for advertising to procure such personnel and for their 
transportation expenses to the project site are considered as obligations of 
the contractor chargeable to the fixed fee and not as reimbursable items of 
cost, in the absence of a contract provision otherwise. 


Comptroller General Warren to Col. F. Pearson, U. S. Army, April 30, 1943: 
By ist Indorsement dated March 10, 1943, the Chief of Finance 


forwarded here for consideration your letter of August 1, 1942, as 
follows: 


1. The inclosed voucher of Charles De Leuw & Co., covering claim for reimburse- 
ment of transportation expenses of new employees from Chicago, Illinois to 
Sidney, Nebraska and expenses of advertising for personnel for work at the 
Sioux Ordnance Depot, Sidney, Nebraska, was submitted to the undersigned, 
who is a Disbursing Officer, and is forwarded for advance decision. 

2. Reimbursement is claimed under Article III-B, paragraph 1, c of Contract 
No. W-643-eng-—2528, which reads as follows: 

“Reimbursement under this Article shall include all actual expenditures directly 
chargeable to the work and services provided herein performed at the Architect- 
Engineer’s home office, its field office, or elsewhere.” 

This office is in doubt as to whether or not this particular provision is applicable 
to the expenses involved. Contract contains no provision for reimbursement of 
expenses for procuring labor. It, therefore, appears that neither the cost of 
gags paren em hor expense of newspaper advertising is reimbursable. 

3. Contractual provision pertaining to travel states that if the Architect- 
Engineer or his representatives are required to travel, the cost of transportation 
and an allowance of $6.00 per day in lieu of all other expenses will be reimbursed. 
Contract also states that all travel shall be either authorized or approved in 
writing by the Contracting Officer. In this connection, attention is invited to the 
fact that several tickets were purchased prior to March 23, 1942, effective date 
of appointment of a Contracting Officer’s Representative for the Sioux Ordnance 
Depot. A portion of the expense of newspaper advertising was also incurred 
prior to that date. Purchase Order No. 237 dated May 1, 1942, was issued as the 
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authority for incurring the transportation expenses and was later supplemented 
by a Travel Order dated May 18, 1942. Letters of the contractor stating the 
necessity for furnishing new employees’ transportation to the project and incurring 
expenses of newspaper advertising, are attached to the inclosed voucher. 

4. In the absence of proper contractual provision, this office is in doubt as to 
propriety of reimbursement of the claim submitted and advance decision is, 
therefore, requested. 


In a letter dated May 18, 1942, to the Area Engineer, Sioux Ordnance 
Depot, Sidney, Nebraska, the contractor explains the necessity for 
incurring the involved expenses, as follows: 


At the time Contract No. W 643 eng-2528 was negotiated, it was presumed that 
we would require many additional employees to execute this contract properly 
and complete within the allotted time. 

The work for this contract is located at or near Sidney, Nebraska, a town of 
approximately 3,300 population. A thorough investigation revealed that it would 
be impossible to secure all the necessary help at or near the site of the project. 
We therefore made arrangements to hire this personnel through our home office, 
located in Chicago, [linois. 

We were fortunate in obtaining sufficient help to enable us to start operations. 
However, our contract covered a period of only sixty days, and because of this 
short period of time involved, the 35 individuals listed on the attached invoice 
could not leave their homes in Chicago to travel to Nebraska, their opinion being 
that it would be economically unsound from their standpoints. As a matter of 
fact, most of these people would not have had sufficient ready cash to make this 
trip. As a result, and acting in good faith, the Chicago office of Charles De Leuw 
& Company hired these people in Chicago and purchased the necessary railroad 
transportation, with Pullman, to enable these people to reach the project and 
report for duty. 

As stated above, the amount of $1,275.20 shown on the attached invoice, was 
paid by Charles De Leuw & Company in good faith, and in our judgment was 
a necessary expenditure in connection with the proper execution and completion 
of Contract No. W 643 eng-2528. We therefore request a pre-audit approval of 
this $1,275.20, to the end that we may receive reimbursement therefor. 


Also, by a letter dated May 19, 1942, the contractor advised the Area 
Engineer, as follows: 


At the time Contract No. W 643 eng-2528 was signed, we were issued verbal 
instructions to proceed at once to Sidney, Nebraska and begin operations. Ac- 
cording to the terms of the Contract, Title I was to have been completed in sixty 
days. It was necessary that we employ many additional persons in order to 
complete a project of this magnitude in such a short time. 

We contacted Mr. Russel Hand, manager of the United States Employment 
Service, in Scottsbluff, Nebraska, which was the nearest office to the site of 
the work. He was able to furnish us some help, but the highly technical men 
required were not available through this source. 

The policy of Charles De Leuw & Company, when in need of technical help 
of this nature, has been to advertise in the newspaper and then interview the 
applicants to determine if they have the necessary qualifications. Inasmuch as 
we were unable to secure the needed help by other means, we placed advertise- 
ments in newspapers in the Chicago area, and the results obtained were highly 
satisfactory. However, we soon exhausted the available supply from that source, 
and our vice-president, Mr. L. H. Cather, then made a trip to Denver, Colorado, 
and placed an ad in the Denver Post. Through this latter medium we were able 
to obtain sufficient personnel. 

In our judgment these items of expense, as shown on the attached invoice, 
were just as necessary for the efficient execution and completion of our contract 
as any other obligation we have incurred, We therefore are issuing our check 


covering this expense, payable to our Chicago office, and we hereby request 
reimbursement. 


With respect to the matter set forth in your letter, there are for 
noting the 4th and 6th Indorsements, respectively, as follows: 
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4th Ind. 


U. S. ENGR. OFFICE, 1709 Jackson Street, Omaha, Nebraska, November 4, 1942. 


TO: Chief of Engineers, U. 8S. Army, War Department, Washington, D. C., through 
the Division Engineer, Missouri River Division, Omaha, Nebraska. 

In view of the data set forth in letters transmitted herewith concerning availa- 
blity of employees to the Architect-Engineer for work at Sioux Ordnance Depot, 
Sidney, Nebraska, it is the opinion of this office that employees can not be 
procured by Charles De Leuw & Company for work on said project without pay- 
ing transportation of the new employees to the project and advertising for 
personnel in order to render efficient prosecution of the work. 

For the District Engineer : 

{8S] R. H. Wrernor, 
R. H. Wiethop, 
Ist Lt., Corps of Engineers, 
Ezecutive Assistant. 
6th Ind. 


Office, C. of E., February 15, 1943. 
To: Services of Supply, Office Chief of Finance. 

1. This office recommends allowance of the subject claim. 

2. Although the contract does not expressly provide reimbursement for ex- 
penses of advertising for and transportation of necessary field forces to the 
site of the work, it is implicit in a cost-plus-a-fixed-fee contract that, in the ab- 
sence of a provision to the contrary, such costs are reimbursable as are found 
by the Contracting Officer to be directly attributable to the efficient prosecution 
of the work. The Contracting Officer has found (see 4th Ind.) that the efficient 
procurement of personnel required advertisement for and transportation of 
employees. Although the cost of travel of a new employee from his home city 
to the site of the work is normally borne by the employee, in some eases it is 
necessary either to pay a higher wage at the site of the work than at the 
employee’s home city or to pay his travel expenses. The Contracting Officer has 
the duty of procuring personnel in a manner most beneficial to the interest of 
the Government. Accordingly, it was within the scope of his duties to approve 
the expenditures for which reimbursement is here sought. The provision in 
the contract that “The Architect-Engineer shall furnish sufficient technical, 
supervisory and administrative personnel * * *” does not conflict with this 
conclusion since the wages of such personnel as are not included in “overhead” 
are reimbursable items. (See Article III-B, Section 1 a. of contract.) 

For the Chief of Engineers: 

{S] O. P. Basrerwoop, Jr., 
O. P. Easterwood, Jr., 
Captain, Corps of Engineers, 
Assistant ; Contracts and Claims Branch, 
Administrative Division. 


However, there is for noting, also, the 5th Indorsement which reads 
as follows: 


5th Ind. 


Office, Div. Engr., MRD, Omaha, Nebr., Nov. 6, 1942. 
To: Chief of Engineers, U. S. Army, War Dept., Washington, D. C. 
Attention: Labor Relations Branch. - 

1. The division Engineer recommends disallowance of the claim of the Architect- 
Engineer for reimbursement. 

2. The Division Engineer concurs in statement of the District Engineer con- 
tained in preceding indorsement that these expenditures on the part of the 
contractor were necessary; however, it is considered that these items are non- 
reimbursable, inasmuch as the terms of CPFF contracts place full responsibility 
for the procurement of all personnel required for the completion of the work on 
the contractor, in Paragraph 2 of Article III-L (Progress Reports and Changes 
in Personnel )— 

“The Architect Engineer shall furnish sufficient technical, supervisory and 
administrative personnel to insure the prosecution of the work in accordance 
with the approved progress schedule. If, in the opinion of the Contracting Officer, 
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the Architect-Engineer falls behind the progress schedule, the Architect- Engineer 
shall take such steps as may be necessary to improve his progress * 


It is considered that payment of travel expenses and advertising for personnel 
were steps necessary to improve or maintain the progress of the Architect- 
Engineer as contracted for. Such action is a normal responsibility and obliga- 
tion of the contractor in successful prosecution of the contract, for which he is 
receiving a fixed-fee. 

8. Attention is invited to Paragraph 18 of Negotiation Board Form No. 3 
(revised Jan. 3, 1942) for Contract W-643—eng—2528, dated March 12, 1942, and 
reply of the contractor thereto :— 


“18. * * * If awarded this contract, how soon will the Architect- Engineer 
assemble the necessary personnel and equipment and start work?” * 
“Immediately.” 

For the Division Engineer : 

{S] Devsert B. Freeman, 
Delbert B. Freeman, 
Major, Corps of Engineers, 
Ezecutive Assistant. 


Manifestly, it is to be presumed that certain expenses incurred by 
a cost-plus-a-fixed-fee contractor incidental to performance of the work 
covered by a contract such as is here involved are intended to be paid 
by him from the gross profit derived from his fixed fee, and that in 
determining the amount of the fixed fee the parties considered and 
made appropriate allowances therefor. Hence, the question whether 
a particular item of expense incurred in connection with the perform- 
ance of a cost-plus-a-fixed-fee contract is reimbursable to the con- 
tractor or whether it is to be regarded as included in the fixed fee 
covering compensation for general overhead expenses and profit de- 
pends, of course, upon the facts pertaining to the particular trans- 
action and is for determination on the basis of the terms and conditions 
of the contract involved considered in the light of the intention of 
the parties as expressed or indicated therein. See 22 Comp. Gen. 250, 
and authorities there cited. In that connection, it should be noted 
that, while the reimbursement provisions of a cost-plus-a-fixed-fee 
contract usually vest the contracting officer with broad and general 
authority in the matter of approving reimbursable items thereunder, 
it is well settled that the Government is not required to reimburse 
the contractor for each and every expense it may decide to incur on 
the basis of the contracting officer’s approval or ratification. See 
21 Comp. Gen. 447, 466; 22 id. 169, 183, 349. 

Bureau voucher No. A-E 21, forwarded with your letter, is sup- 
ported by what appear to be original invoices evidencing payment 
of the amount claimed by the contractor for advertising to obtain per- 
sonnel and for transportation of certain new employees from Chicago, 
Illinois, to Sidney, Nebraska, and has been approved by the contracting 
officer’s representative. 

It appears that under Title I of contract No. W-643-eng-2528, 
dated March 13, 1942, the Charles De Leuw & Company, 20 North 
Wacker Drive, Chicago, Illinois, agreed to furnish architect-engineer 
services necessary for the preparation of reports, designs, drawings, 
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specifications, etc., for use in connection with the construction of an 
ordnance ammunition storage depot at or near Sidney, Nebraska. In 
Article I-D of the contract it is provided that, in consideration of its 
undertaking under Title I, the contractor shall receive the following: 


a. A fixed fee in the amount of Fifty Thousand Dollars ($50,000) which shall 
constitute complete compensation under this Title I for the Architect-Engineer’s 
services, including the services of the resident partners or corporate officers, and 
also all general overhead expenses except as otherwise herein expressly pro- 
vided. Payments on account of the fixed-fee shall be made as provided in Article 
III-G hereof. 


b. Reimbursement for expenditures as specified in Title III, Article ITI-E 
hereof. 


Article III-E, Title III, provides, generally, for reimbursement of 
such of the contractor’s actual expenditures incurred in performance 
of the contract work as are approved or ratified by the contracting 
officer and, apparently, it is the opinion of both the contracting officer 
and the Chief of Engineers that paragraph 1 ¢ thereof, as quoted in 
your letter, swpra, covers the items in question. However, considera- 
tion of the contract in its entirety indicates that the term “actual 
expenditures directly chargeable to the work,” as used in said para- 
graph, properly may not be construed as having been intended by the 
parties to comprehend the said items. 

As a general proposition, it would appear that, in the absence of an 
express provision to the contrary, advertising expenses incurred by a 
cost-plus-a-fixed-fee contractor in procuring employees for the con- 
tract work would be chargeable to the contractor as part of the prepara- 
tion cost necessary to enable it to perform under the contract. Com- 
pare 20 Comp. Gen. 921, wherein the contract there involved expressly 
provided that the contractor should be reimbursed for “expenses of 
procuring labor.” 

Any belief which could be entertained suggesting that the parties 
to the contract may have intended that the contractor would be reim- 
bursed for these advertising and traveling expenses appears to be nega- 
tived by the provisions of paragraph 2, Article ITI-L, of the contract, 
quoted in the Division Engineer’s 5th Indorsement, above; and since, 
under a fair and reasonable construction thereof, the provision that 
“The Architect-Engineer shall furnish sufficient technical, supervisory 
and administrative personnel to insure the prosecution of the work” 
contemplates that the contractor should be charged with the obligation 
of procuring the employees referred to and of arranging for their 
transportation to the project site if necessary, it would seem to follow 
that it contemplates, also, that any expenses which might be incurred 
incident to the fulfillment of such obligation should be borne by the 
contractor rather than by the Government. In that connection the 
contractor, in its letter of May 19, 1942, also quoted above, had stated 
that it is the policy of the company to advertise in the newspapers 
“when in need of technical help of this nature,” from which it clearly 
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appears that the employees herein question are technical personnel 
within the meaning of paragraph 2, Article ITI-L. Also, peculiarly 
apposite here is that part of paragraph 18 of Negotiation Board Form 
3, quoted in paragraph 3 of the Division Engineer’s 5th Indorsement, 
supra, which rather definitely suggests that expenditures of the class 
here involved are such as constitute an obligation of the contractor 
chargeable to the fixed fee. 

Obviously, then, on the basis of the foregoing considerations, there 
appears required the conclusion that the contractor is not entitled to 
receive reimbursement for the advertising and traveling expenses cov- 
ered by bureau voucher No. A-E 21; and it follows that payment on 
said voucher is not authorized. 

The voucher, together with supporting papers, is returned herewith. 


(B-33617) 


COAL CONTRACTS—PRICE ADJUSTMENT—INCREASED MINING COSTS 
RESULTING FROM OVERTIME PAYMENT 


The payment of time and one-half overtime pay to coal mine employees pursuant 
to a labor union-mine operators agreement permitting, but not requiring, 
the working of mine employees in excess of 35 hours per week with time and 
one-half pay for the excess hours’ work does not constitute a wage rate 
change, even though resulting in increased labor costs of mining, within the 
meaning of a contract for the purchase of coal providing for a change in 
the contract price if the wage scales of mine employees be changed during 
the term of the contract. 


Comptroller General Warren to the Postmaster General, May 1, 1943: 
I have your letter of April 3, 1943, as follows: 


There are transmitted copies of letters from J. Edward Hibline, dated Febru-’ 
ary 15, 1943, Banner Fuel Company, dated February 16, 1943, and the Winslow- 
Knickerbocker Coal Company, dated March 15, 1943, addressed to the Purchas- 
ing Agent of this Department. These are typical of a number of letters which 
have been received from coal contractors stating that the invoiced price of coal 
would have to be increased on account of the increased cost of mining, caused 
by the operation of the six-day week in the bituminous coal industry. 

A copy of the proposal and specifications under which bids were submitted to 
the Office of the Purchasing Agent for furnishing coal to various public buildings 
during the present fiscal year is also enclosed. It will be noted that the bidder is 
required to insert the wage rate in effect on the date of the opening of bids, and 
and provision is made for adjusting the contract price in the event of a change 
in the wage scale agreement with mine employees during the term of the contract. 

This Department has been certifying payments at the contract price despite 
higher invoiced prices on the basis that the actual basic hourly wage rate had not 
been changed. Though the operation of the six-day week increased the contrac- 
tors’ cost of doing business, the contract did not provide for any change in the 
price specifically on that account. 

There is enclosed copy of a supplemental agreement, dated January 12, 1943, 
by the United Mine Workers of America and the Western Pennsylvania Coal 
Operators Association, amending the joint wage agreement to provide for time 
and one-half or rate and one-half for working hours in excess of thirty-five hours 
in any one week. 

The Office of Price Administration adjusted the maximum prices upward on 
account of increased labor costs of mining, on account of the operation of the 
six-day week. A copy of Amendment No. 34 to Price Regulation No. 120, increas- 
ing the maximum prices for bituminous coal produced in District No. 2 is 
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transmitted as an example. The statement of considerations explains the reason 
for the change in operation to a six-day basis and cites the increase in cost of 
mining caused by it. It is the contention of the mine operators that the increase 
in wages on account of the overtime compensation for the six-day week has 
the same effect as an increase in the hourly rate for a thirty-five hour week. 

In order that the bonded certifying officers of the Department may be pro- 
tected, a decision is requested as to whether the increased cost for labor 
on account of the operation of the six-day week at the request of the Govern- 
ment is sufficient cause for an adjustment of the invoiced price of coal under 
the terms of the Post Office Department contracts and, if so, what percent- 
age of the increase as authorized by the Office of Price Administration may 
be allowed. 

While your letter does not furnish a complete reference to the 
several contracts under which the contractors claim that the contract 
price of coal should be increased by reason of the fact that a 6-day 
work week for mine employees was authorized—in lieu of a 5-day 
week of 35 hours—with time and one-half pay for work in excess 
of 35 hours per week, it is assumed that said contracts provide for 
changing the contract price in the event of a change in the wage 
scales of mine employees during the term of each contract, based 
on the requirements and conditions set forth in paragraphs 10 to 
14, inclusive, of Special Instructions to Bidders (Revised 4~-1-42), 
transmitted with your letter. That is to say, where the contractor 
quoted in conformity with the Bituminous Coal Act of 1937, 50 Stat. 
72, the method stated in said special instructions for increasing or 
decreasing the contract price would be applied only during the 
interim, if any, between the date of the change in wage scales and 
the effective date of the establishment by the Bituminous Coal Divi- 
sion, Department of the Interior, of a minimum price to succeed 
the minimum price which was effective on the date preceding the date 
.of the change in wage scales, and where the contractor quoted no¢ in 
conformity with the Bituminous Coal Act of 1937, said method for 
increasing or decreasing the contract price would be applied during 
the time the change in wage scales was in effect. 

It is understood that prior to January 12, 1943, when the then 
existing wage agreement between the United Mine Workers of 
America and the Western Pennsylvania Coal Operators Association 
was amended to authorize a 6-day work week with time and one-half 
for all work in excess of 35 hours per week, mine employees were 
not permitted, except under special circumstances, to work in excess 
of 35 hours per week; time and one-half to be paid for all work in 
excess thereof. The supplemental agreement of January 12, 1943, 
did not increase the wage rate of mine employees but merely removed 
a restriction theretofore placed upon the work of mine employees 
generally, by permitting work on a 6-day per week basis. Moreover, 
said supplemental agreement did not require the coal producers 
to operate 6 days per week. It is no doubt true that the coal pro- 
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ducers who operate 6 days per week have incurred increased costs 
in the production of coal by reason of being required to pay time 
and one-half for work on Saturdays. However, under the condi- 
tions contained in Special Instructions to Bidders—stated to have 
been made a part of the several contracts involved—the Government 
did not agree to adjust the contract price for any and all increased 
costs of producing coal, but only when there had been a change in 
the wage rate. The removal of the prohibition against work in excess 
of 35 hours per week may in nowise be considered a wage rate change. 
Nor may the fact that the Office of Price Administration increased 
the maximum price of coal on account of increased labor costs of 
mining obligate the Government to pay such maximum price since 
there appears nothing to show that the maximum price was to be 
regarded as the minimum price, or to prohibit the sale of coal at 
prices below such maximum price. 

Accordingly, you are advised that under the facts reported there 
appears no legal basis for adjustment of the contract price of coal on 
account of increased labor costs occasioned by operation of the 6-day 
week. 


(B-33931) 


PERSONAL FURNISHINGS—UNIFORMS FOR CIVILIAN EMPLOYEES 
IN WAR ZONES 


In the absence of specific statutory authority otherwise, uniforms required 
by Army regulations to be worn by civilian employees of a Government 
agency in war zones may not be considered as equipment to be procured 
and furnished by the Government at public expense, but must be considered 
as personal furnishings to be procured at the expense of the employees. 


os al General Warren to the Director, Office of War Information, May 3, 


I have your unsigned letter of April 14, 1943, as follows: 


Reference is made to your recent unpublished decision numbered B-3230 
{B-32030] dated February 20; 1943 addressed to the Chairman of the Federal 
Communications Commission regarding the purchase of army uniforms for 
civilian employees of the Commission. 

This Agency is confronted with the problem of furnishing Army uniforms 
for employees of the Office of War Information who are located in war 
zones. 

The Office of War Information appropriation for the current fiscal year 
does not specifically provide for the purchase of clothing or personal fur- 
nishings. However, the first supplemental National Defense Appropriation Act 
for the fiscal year ending June 30, 1943 does state in part: 

“* * * and such other items as the Director may deem necessary to carry 
out the program of the Office of War Information. * * 

Further, Executive Order No. 9312, issued March 9, 1943, provides in part: 

“* * * The Office of War Information will plan, develop, and execute 
all phases of the federal program of radio, press, publication, and related 
foreign propaganda activities involving the dissemination of information. The 
program for foreign propaganda in areas of actual or projected military opera- 
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tions will be céordinated with military plans through the planning agencies of 
the War and Navy Departments, and shall be subject to the approval of the 
Joint Chiefs of Staff. Parts of the foreign propaganda program which are 
to be executed in a theater of military operations will be subject to the control 
of the theater commander.” 

This office has approximately 250 civilian employees performing official 
duties in different war zones outside the continental limits of the United 
States and they are required by the United States Army in Army Regulation 
600-40, paragraph 18c to wear army officer’s uniforms. These uniforms are 
worn Only while on duty in war zones, 

It is the opinion of this office that since these employees are on duty for 
the Office of War Information and are required to wear army uniforms before 
they can exercise their duties, the wearing of such uniforms can be considered 
essential in carrying out the program of the Office of War Information and 
the purchase of same can be charged to the present appropriations. 

It is noted in your decision that uniforms and other articles of wearing 
apparel for civilian employees long have been regarded by the accounting 
officers of the Government as personal furnishings which in the absence of 
specific statutory authority therefor may not be provided at the expense of 
the United States. The decisions you have cited with reference to the fore- 
going have been reviewed by this office and it is found that they pertain 
mostly to coats, overcoats, raincoats, boots, gleves, aprons and suits for 
chauffeurs, cooks and waiters. It appears that these decisions algo pertain 
to purchases within the continental limits of the United States and to 
employees who are more or less aware of the fact that equipment of this 
type is needed in the performance of such duties and the purchase of same is 
to be paid for at their own expense. Persons for foreign assignment are 
originally employed as field representatives of the Office of War Information 
and when they are hired it is not known where they will be sent. Frequently 
such employees are advised only a day in advance of their departure for a war 
zone where army uniforms are necessary for the performance of their duties. 
In view of the foregoing, it appears that the purchase of the uniforms in 
question would not come within the purview of the decisions cited. 

It is further noted in your decision that the uniforms proposed to be pur- 
chased by the Federal Communications Commission with appropriated funds 
are apparently to become the personal property of the employees. The uniforms 
proposed to be purchased with appropriated funds of the Office of War Infor- 
mation will not become the personal property of the employees. The Office 
of War Information will require that employees upon completion of their 
foreign duty return the uniforms to this office for whatever disposition is deemed 
advisable at that time. If the uniforms can serve a further purpose, appro- 
priate arrangements will be made for that purpose. 

Further reference is made to Volume three, page 433 of Comptroller General 
Decisions concerning the purchase of laboratory coats in which it is stated 
in part that: 

* * In determining the first of these questions there is for consideration 
whether the Government or the employee receives the principal benefit resulting 
from the use of the equipment and whether an employee reasonably could be 
required to perform the services without the equipment. * * *” 

In the case of the purchase of our employees’ uniforms there is no doubt that 
the Government is the principal benefactor since our employees cannot perform 
their duties in a war zone unless they comply with a War Department regulation 
which requires civilians on such missions to be in uniform. 

One other point for your consideration in the purchase of the subject uniforms 
is whether same may be considered as part of an employee’s traveling expenses. 
In | the aforementioned Appropriation Act it is stated in part: 

* * traveling expenses outside the continental limits of the United States 
Na regard to the Standardized Government Travel Regulations and the 
Subsistence Expense Act. * * *” 

Since the employees are in a travel status and the uniforms are required for 
the performance of their duties whila in this travel status it appears that the 
uniforms could be considered as part of their traveling expenses. 

Your decision is requested as to whether or not the Office of War Information 
may purchase army uniforms for use by our employees while serving in war 
a2ones. 





DECISIONS OF THE COMPTROLLER GENERAL 1017 


In the decision of February 20, 1943, B-32030, to the Chairman of 
the Federal Communications Commission, it was said: 


It is stated in your letter that the requirement of the military authorities that 
certain civilian employees wear Army uniforms has application at the present 
time only to five employees of your Commission attached to Army headquarters 
in North Africa. However, it would seem quite probable that the same necessity 
for uniforms may arise with respect to employees similarly attached in other 
areas where active military operations are being or may be carried on. Thus, 
while the instant question concerns only a few employees of the Federal Com- 


munications Commission, there may not be overlooked the broader aspect of 
the matter. 


Uniforms and other articles of wearing apparel for civilian employees long 
have been regarded by the accounting officers of the Government as personal 
furnishings which in the absence of specific statutory authority therefor may 
not be provided at the expense of the United States. See, generally, 2 Comp. 
Gen. 258 and decisions cited therein. See also, 3 Comp. Gen. 433; 5 id. 57. 

Apparently, the uniforms here proposed to be purchased with appropriated 
funds are to become the personal property of the employees. Cf. 11 Comp. 
Gen. 247 ; B-13849, December 17, 1940; B-30882, December 22, 1942. And, having 
regard for the conditions underlying the requirement for the wearing of the 
uniforms it would seem probable that such uniforms are to be worn not only 
while the employees are on duty but at other times as well. Cf. B-30882, 
December 22, 1942. Also, the indeterminability of the duration of the present 
assignment of such employees suggests the possibility that uniforms may well 
be considered part of the personal equipment necessary to enable them to per- 
form the work upon which they are now engaged such as they might reaSonably 
be required to purchase from personal funds. See, in this connection, 2 Comp. 
Gen. 652; 3 id. 926. 


Under such circumstances, the furnishing of such uniforms for civilian em- 
ployees of your Commission at public expense is not authorized in the absence 
of specific statutory authority therefor. 

It will be noted that while the submission in the above-quoted case 
refers only to five employees it was treated on a much broader basis 
and the decision was so worded as to be applicable to all cases of 
civilian employees who may be required to wear military uniforms 
while on duty in war zones and would, therefore, be applicable to 
the employees of your office, unless the facts, the circumstances, and 
the applicable appropriations are such as to warrant a distinction 
in respect of employees of your office. 

The language quoted from the appropriation for your office making 
that appropriation available for “such other items as the Director 
may deem necessary to carry out the program of the Office of War 
Information,” constitutes merely a general authority such as com- 
monly found in practically all appropriations for administrative 
expenses and does not constitute specific authority for the purchase 
of uniforms, nor could uniforms be considered as authorized under 
the head of traveling expenses as they do not constitute transporta- 
tion or subsistence items. 

There is noted, also, your statement that the uniforms will not 
become the personal property of the employees, but in that connec- 
tion there may not be overlooked the fact that for all practical pur- 
poses they are to be used by the employees as though personally owned 
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by them, for, obviously, the uniforms must be tailored to fit the 
particular employees and generally could not be reissued to other 
‘ employees without alterations; also, the use of the uniforms would 
not be confined to particular employees of a group, but would be 
required of all employees in war zones and would be issued to and 
worn by all such employees for the entire period of service in such 
zones and not merely issued to them from day to day. Under such 
circumstances, the uniforms required to be worn by employees of 
your office in war zones, may not be considered as equipment to be 
procured and furnished by the Government at public expense, but 
must be considered as personal furnishings to be procured and paid 
for by the employees. 


(B-83307) 


CONTRACTS—AWARDING TO SMALL BUSINESS CONCERNS AT HIGHER 
PRICES 


Section 8 of the act of June 11, 1942, wherein the Congress gives recognition to 
the fact that it may be necessary for the Government, in order to mobilize 
the Nation’s full productive capacity, to pay higher prices for supplies pur- 
chased from concerns. operating small plants than it pays to concerns 
operating large plants, has reference to authorized negotiated contracts for 
the purchase of supplies necessary to facilitate the prosecution of the war 
and may not be regarded as authorizing, contrary to the requirements of 
section 3709, Revised Statutes, the rejection of otherwise acceptable low 
bids and the acceptance of higher bids of small concerns, where the pro- 
visions of said section 3709 otherwise are applicable. 


Comptroller General Warren to the Secretary of Agriculture, May 5, 1943: 
There has been considered your letter of March 20, 1943, as follows: 


This Department has before it the interpretation to be accorded Public Law 
603, 77th Congress, 2nd Session (the Smaller War Plants Corporation Act) with 
respect to its application to the awarding of contracts. We are particularly 
concerned with the effect in this respect of section 8 of the above act, which 
provides as follows: 

“In any case in which a small business concern or group of such concerns has 
been certified by or under the authority of the Chairman of the War Production 
Board to be a competent Government contractor with respect to capacity and 
credit as to a specific Government procurement contract, the Secretary of War, 
the Secretary of the Navy, the Director of the Procurement Division of the 
Treasury, and all other officers of the Government having procurement powers 
are directed to accept such certification as conclusive, and are authorized to 
let such Government procurement contract to such concern or group of concerns 
without requiring it to meet any other a with respect to capacity and 
credit. The Congress hereby recognizes the fact that business concerns operating 
small plants are frequently unable to produce certain articles at as low a 
per unit cost as business concerns operating large plants and that, as a con- 
sequence of such fact, in order to mobilize the Nation’s full productive capacity, 
including both large and small plants, it may be necessary for the Government 
to pay a higher per unit price for such articles to business concerns operating 
small plants than it pays to business concerns operating large plants.” 

It would appear to this Department that nothing in the above act relieves us 
from the necessity of advertising for bids in the regular manner. However, in 
a case where bids have been advertised for and obtained by us in the regular 
manner, we respectfully request your opinion as to whether section 3 of the 
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above act constitutes sufficient warrant for this Department, either on its own 
initiative with or without the specific approval of the Chairman of the War 
Production Board, of under the direction of the Chairman of the War Produc- 
tion Board, to— 

1. Award all or part of the contract to a small business concern or group 
which has responded to the invitation for bids and which is not the lowest 
responsive bidder, but which has been certified by the Chairman of the War 
Production Board under the above-quoted section to be a competent Government 
contractor with respect to capacity and credit as to the specific contract ; or 

2. Award all or part of the contract to a small business concern or group which 
is a stranger to the negotiations, but which has been certified by the Chairman 
of the War Production Board under the above-quoted section to be a competent 
Government contractor with respect to capacity and credit as to the specific 
contract. 

This office has held that under express authority to negotiate con- 
tracts without advertising, an administrative election to advertise, 
rather than to negotiate with a single contractor, does not necessarily 
require making the award to the lowest bidder; and that since all 
bids may be rejected and a contract negotiated with any one of the 
bidders or with a nonbidder, on the terms advertised or on modified 
terms, within the authority to negotiate contracts without advertising, 
there is no legal objection to the rejection of the bids of one or more 
lower bidders and the awarding of the contract to a higher bidder 
consistently with the principles which properly may be administra- 
tively applied in the negotiation of contracts without advertising. 
20 Comp. Gen. 194. In this connection it is noted that the Secretary 
of Agriculture has been authorized, in order to facilitate the prose- 
cution of the war, to enter into contracts “without regard to the 
provisions of law relating to the making, performance, amendment, 
or modification of contracts.” See Executive Orders Nos. 9023 and 
9001, dated January 14, 1942, and December 27, 1941, respectively, 
and the First War Powers Act, 1941, 55 Stat. 888. The two questions 
raised in your letter of March 20, 1943, would require an affirmative 
answer, of course, with respect to contracts to be awarded by virtue 
of that authority. It is understood from your letter, however, that 
the questions presented have arisen in connection with the normal 
purchasing activities of the Department of Agriculture which are 
subject to the requirements of section 3709, Revised Statutes. 

Section 3709, Revised Statutes, requires, generally, that there be 
advertising for competitive bids under invitations setting forth the 
Government’s needs, and that the contract be awarded to the lowest 
responsible bidder—except in certain cases where an element other 
than price is for consideration in determining which bid is most 
advantageous to the Government. 

I find nothing in section 3 of Public Law 603, supra, which ex- 
pressly or by necessary implication authorizes acceptance of other than 
the lowest responsive bid in cases to which the requirements of section 
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3709, Revised Statutes, apply, nor is there anything therein which 
reasonably may be regarded as repealing, suspending, or modifying 
the requirements of said section 3709. The provisions of section 3, 
Public Law 603, 56 Stat. 352, relate primarily to those agencies of 
the Government specifically mentioned therein, which are the large 
purchasers of material for the prosecution of the war and which 
are and have been making such purchases under the negotiating 
authority heretofore conferred upon them. The first part of section 3 
makes the certification by or under the authority of the Chairman, 
War Production Board, as to the capacity and credit of a small 
business or concern conclusive upon Government purchasing officers 
and such officers are authorized to let the particular contract to the 
small business or concern without requiring it to meet any other 
requirements with respect to capacity and credit. But this authority 
to let the contract relates only to the capacity and credit of the con- 
cern, it does not confer authority to enter into contracts otherwise 
prohibited or restricted, and it had for its sole purpose the object 
of preventing the various procurement agencies from separately re- 
quiring small concerns, as a condition precedent to being considered 
for award of contracts, to submit voluminous data to the various 
agencies as to capacity and credit. In fact, the first part of said 
section 3 is a restriction, rather than an enlargement, of the authority 
of contracting officers. 

The last part of section 3 is a recognition of the purchasing situa- 
tion existing with respect to small concerns and is an expression of 
the policy of the Congress with the evident object of encouraging 
contracting with small firms. But it is not a mandatory provision 
and the mere statement that “it may be necessary for the Govern- 
ment to pay a higher per unit price for such articles to business con- 
cerns operating small plants than it pays to business concerns operat- 
ing large plants” may not be regarded as authorizing rejection of 
otherwise acceptable low bids and acceptance of higher bids of small 
concerns in those cases in which advertising for bids was and is 
required by virtue of section 3709, Revised Statutes. 

In the hearings before the Committees of Congress which con- 
sidered the bill (Public Law 603) and on the floors of both Houses 
of Congress, it was*brought out several times that section 3 thereof 
did not confer new authority, that such authority already existed, but 
that the section was a restatement of the policy of the Congress, as 
expressed in other legislation, and a Congressional approval of cer- 
tain authority conferred by Executive order. The authority referred 
to may be found, of course, in recent wartime legislation and Execu- 
tive orders issued pursuant thereto, particularly the First War 
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Powers Act, 1941, 55 Stat. 838, and Executive Orders Nos. 9001, 9024 
and 9040, dated December 27, 1941, January 16, 1942, and January 
24, 1942, respectively. On at least one occasion the bill appears to 
have been attacked on the floor of the House by a member of Con- 
gress because it did not purport to extend the existing authority to 
negotiate contracts. 

Accordingly, both the questions presented in your letter are an- 
swered in the negative insofar as they relate to procurements otherwise 
subject to the requirements of section 3709, Revised Statutes. 


(B-20550) 


TELEGRAMS—LIABILITY FOR GOVERNMENT'S ADDITIONAL EXPENSES 
ATTRIBUTABLE TO ERRONEOUS TRANSMISSION OF OFFICIAL 
MESSAGE 


A telegraph company is liable for the damages—lost time and additional ex- 
penses of a Government employee—sustained by the Government due to 
the erroneous transmission by the company of an official message ad- 
dressed to the employee, and the consequent delay in delivery thereof. 


Actin Comatetins General Yates to the Western Union Telegraph Company, 
y 7, 1943: 


Reference is made to your letter of January 26, 1943, as follows: 


Reference is made to claim against this company in the amount of $19.48 
covering the lost time and expenses of Mr. W. F. Hartigan, a representative of 
the Federal Security Agency, Food and Drug Administration, with headquarters 
in Kansas City, and allegedly due to delayed delivery of a government day 
letter filed at New Orleans, Louisiana, on July 15, 1940, addressed to W. F. 
Hann, care Skirvin Hotel, Oklahoma City, Oklahoma, and signed HB. C. Boudreaux. 

Our New Orleans office received from the General Accounting Office “Advice of 
Payment of Settlement to Accompany Check” certificate #0690449 dated August 
15, 1942, which is a demand for payment of the claim in questior, with notice 
to the effect that the Government is self paying part of the claim, by apply- 
ing 70¢ owed to Western Union by the government for a telegram of April 
14, 1939, against the total of $19.48 leaving a balance of $18.78. 

Since this message was a government message, charged for at the govern- 
ment rate, damages for failure to transmit or delay in the transmission thereof 
cannot be recovered. Our position so far as government messages are con- 
cerned is that the telegraph company is not a common carrier. The company 
under date of June 8, 1867, filed with the Postmaster General of the United 
States its written acceptance of the restrictions and obligations of the Act 
of Congress of June 18, 1866, known as the Post Roads Act. Section 1079 of 
the United States Compiled Statutes provides that any telegraph company 
having accepted the Post Roads Act shall be liable to a penalty of not less than 
$100.00 and not more than $1,000.00 to be recovered by an action in the District 
Court of the United States for its refusal or neglect to transmit any govern- 
mental message. It is our contention that the scope of the penalty is limited 
to a refusal to handle government messages as provided by the statutes and 
that damages for mere errors or delays in the delivery thereof cannot be re- 
covered. We contend that in the transmission of any message at the govern- 
mental rate we are performing a governmental function and acting as the 
agent of the government in the performance of that function and not as a 
common carrier. 

In view of the position we have consistently taken in matters of this kind 
we can only decline payment of this claim and we must protest against the 
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failure to pay for service admittedly rendered in the case of the message of 
April 14, 1939 and which has, as a matter of fact, been certified as due from 
the Government of the United States. 


The statement in the first paragraph of your letter that the Gov- 
ernment rate day letter filed at New Orleans, Louisiana, on July 15, 
1940, was addressed to “W. F. Hann” is not entirely correct. The 
records of this office show that the message sent by the Food and 
Drug Administration, Federal Security Agency, was addressed to 
“Mr. W. F. Hartigan,” that it was dispatched by your New Orleans 
station at 1:22 p. m., and that it was received by your branch sta- 
tion at the Skirvin Hotel, Oklahoma City, Oklahoma, addressed to 
“W.F. Hann.” Said message shows the time of transmission as 3:33 
p.m. It was not delivered to Mr. Hartigan until July 16, at 11:45 
a, m., although he registered his room number with the station in 
the hotel lobby and made repeated inquiries therefor during the 
afternoon of July 15. As a result of the failure to transmit the 
name as given, and the consequent delay in delivery, the United 
States was injured to the extent of certain expenses which otherwise 
would not have been incurred, in the sum of $19.48, as itemized in 
office letter of September 30, 1941. 

However, it is not understood from your letter that any of the 
facts relating to the transaction are questioned. On the other hand, 
in seeking reconsideration of the settlement of this office, dated August 
15, 1942, by which a partial collection of the damages sustained was 
accomplished through application of 70 cents otherwise due you, 
it is contended that the capacity in which The Western Union Tele- 
graph Company handles Government messages is not that of a com- 
mon carrier but that of an agent of the Government performing a 
governmental function, and that its liability is limited to the penalties 
prescribed for violations of the provisions of the Post Roads Act. 

The contentions in your letter under consideration reiterate the 
statements made in a letter, dated January 4, 1941, to the Food and 
Drug Administration, as follows: 

Pursuant to conversation with my representative yesterday, I am glad to 
confirm by this letter the Company’s position relative to your claim growing 


out of the message July 15, 1940, filed at New Orleans, addressed to W. F. 
Hartigan, Oklahoma City, Okla. 


The telegraph company is the agent of the government in the transmission of 
telegraph messages on government business and was engaged in performing a 
government function in transmitting the message in this case and as such agent 
it cannot be held liable for the negligence of its employe so long as it exercised 
ordinary diligence in the selection of the employe—see Williams v. Talladega, 
226 U. 8. 404; Western Union v. Texas, 105 U. S. 460; German State Bank v. 
Minn. 8. P. € 8.8. M. Ry. Co., 118 Fed. 414 (aff'd. in Bankers Mutual Casualty Co., 
v. Minn. 8. P. € 8. 8. M. Ry. Co., 117 Fed. 434) ; Boston Insurance Co., v. C. R. I. 
¢€ P. R. R. Co., 92 N. W. 88. Of course there is no suggestion in this case that 
the telegraph company did not use diligence in the selection of its employes. 

Further, one of the provisions of the Post Roads Act (Section 10079, 10 Compiled 
Statutes of 1916) imposes a penalty upon a telegraph company which shall refuse 
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or neglect to transmit government messages; such penalty to be recovered in an 
action at law in the district courts of the United States. 

The acceptance of the Post Roads Act fixed the relationship between the gov- 
ernment and the telegraph company, creating a contract. By reason of such 
contract the telegraph company is not a common carrier with respect to the 
transmission of government messages as such. The only liability is that fixed 
by the special relationship between the government and it, that is, only to the 
extent of being subject to the penalty provided by the Post Roads Act. It is our 
contention that this penalty is exclusive and is the government’s sole remedy for 
refusal or neglect to transmit government messages. Union Pacific v. United 
States, 219 Fed. 427. 

By the Post Roads Act, July 24, 1866, as amended, sections 5263-5269, 
Revised Statutes, the United States offered privileges of great value, 
relating to the use of public lands for the operation of telegraph lines, 
to any telegraph company which should elect to accept the provisions 
of said act. In return it required that telegrams between the several 
departments of the Government and their officers and agents should 
have priority over all other business and be sent at such rates as should 
be fixed annually by the Postmaster General. Also, penalties of not 
less than $100 and not more than $1,000 were provided for in the case 
of any telegraph company which, after filing written acceptance of the 
restrictions and obligations required by the act, should, through its 
agents or employees, refuse or neglect to transmit such communications 
in the manner prescribed. These provisions of the Post Roads Act 
remain substantially the same at the present time, although the rate 
making function is now vested in the Federal Communications Com- 
mission pursuant to section 601 (b) of the Communications Act of 
1934, 48 Stat. 1064, 1102. See 47 U.S. C. 1 to 6, 8, 15, and 601. Other 
statutes by which Congress has dealt with the field of communications 
have a bearing on questions relating to the duties, privileges, and lia- 
bilities of telegraph companies in the transmission of interstate mes- 
sages, but it appears unnecessary to consider them in detail here. See 
Title 47, U. S. Code, generally. 

Careful consideration has been given to the cases cited in support 
of the views expressed in your letter of January 4, 1941, supra. While 
they are authority for the contention that a telegraph company which 
has accepted the provisions of the Post Roads Act exercises a govern- 
mental function while transmitting Government telegrams, so as to 
make void the imposition of certain local taxes on that function, and, 
also, reasoning from the analogy between carriers of mail and of in- 
telligence for the United States, for the contention that the liabilities 
of the latter are limited, such cases do not involve rights or remedies 
existing between the carriers and the United States. In this connec- 
tion, attention is invited to the case of United Fruit Co. v. United 
States, 33 F. (2d) 664, wherein there was involved an embezzlement 
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of mails by an employee of a carrier transporting the same, and the 
court stated, in part, that: 


* * * Jn support of the contentions that defendant was performing a 
public function as an agent of the Post Office Department in transporting the 
mail, and was not liable for the dishonesty of its employees, reliance is had on 
the case of Bankers’ Mutual Casualty Co. v. Minn., 8t. P. & 8. 8. M. Ry. Co. 
(C.C. A.) 117 F. 484, 65 L. R. A. 397. That case is easily distinguishable. There 
the suit was brought by an indemnity company to recover the amount it had paid 
the sender of lost mail. Whatever may be the rule with regard to a suit brought 
by the sender of mail against the transportation company, the decision has no 
application to a suit brought by the United States against its agent. Union 
Pacific R. Co. v. U. 8. (C. C. A.) 219 F. 427; U. 8. v. Atlantic Ooast Line R. Co. 
(C. C. A.) 215 F. 56, L. R. A. 1915A, 874 [Italics supplied. } 


Also, the penalties made applicable when a carrier refuses or ne- 
glects to transmit a Government message as required under the Post 
Roads Act do not cover injuries arising outside of that act. An error 
in transmission is not a consequence of doing something made unlaw- 
ful by the act, or of omitting to do something required by the act, and 
the act’s remedial provisions have no application in such a case. See 
Stanley v. Western Union Telegraph Company, 23 F. Supp. 674, and 
cases cited therein, construing sections 206 and 207 of the Communi- 
cations Act of 1934, 47 U. S. Code 206 and 207. 

In the United Fruit Company case, supra, the court also held as 
follows: 


In support of the contention that the exclusive remedy of the United States 
was to impose a fine, defendant cites the cases of Union Pacific R. Co. v. U. S. 
and U. 8. v. Atlantic Coast Line R. Co., supra, and also U. S. v. United Fruit Oo. 
(D. C.) 292 F. 308. In the first two cases cited there were express contracts for 
the carriage of inland mail, and fines had been imposed exceeding the loss to the 
United States. In the first of said cases it was held that the government was 
estopped to sue by the imposition of the fine. In the second of said cases it was 
recognized that, in the absence of an express contract negativing the idea of lia- 
bility extending that far, a suit would lie to recover the full value of the lost mail, 
but it was held that by the provisions of the contract in that case the remedy 
by fine was exclusive. In the last-cited case the decision was on demurrer to 
the declaration, and while it was held that the remedy by fine was exclusive, it 
was also held that the declaration disclosed no cause of action for failure to 
allege negligence. That is not the case here. 

We think the just cited cases are easily distinguishable from the case at bar. 
Conceding arguendo that the Postmaster General may impose a fine for the loss 
of mail carried by virtue of an implied contract, we have no hesitancy in holding 
that the remedy by fine is not exclusive, and the United States has also a right 
of action to sue to recover the value of lost mail, and may elect which remedy 
to pursue. 


The fact that the Post Roads Act prescribes a procedure for the 
collection of penalties for refusal or neglect to transmit a Government 
message does not bar a claim for damages resulting from error or mis- 
take in a telegram actually transmitted by the company, nor does it 
require the Government to follow, in case of such damages from errors 
in transmission, the procedure outlined therein as a remedy for refusal 
or neglect to transmit. 
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It is well established that the sender of a message may maintain an 
action against a telegraph company for a mistake in transmitting the 
same, and it has been held repeatedly by this office that a telegraph 
company is liable for damages caused to the United States by the er- 
roneous transmission of official telegrams. See 1 Comp. Gen. 605; 2 
id. 479. Also, see the recent decision of the Supreme Court of the 
United States, Nester v. Western Union Telegraph Co., 309 U. S. 
582, holding that, although a telegraph company may limit its liabil- 
ity under certain circumstances when not contrary to the purpose of 
applicable statutes and public policy, it cannot relieve itself by con- 
tract from its own negligence. 

Your contentions thus are unsupported by applicable legal prece- 
dents and do not withstand the force of the established principles of 
liability as a result of which it has been determined that The Western 
Union Telegraph Company is liable for the damages caused by its 
erroneous transmission of the message here involved. Hence, the 
settlement of August 15, 1942, must be, and is, sustained. A balance 
of $18.78 ($19.48 less 70 cents) still remains due the United States 
in the matter and should be promptly remitted to obviate having to 
apply to the indebtedness amounts otherwise found due the company. 


(B-30613) 


COMPENSATION FOR FOREIGN VESSELS REQUISITIONED UNDER ACT 
OF JUNE 6, 1941 


With the exception of certain instances of vested interests acquired subsequent 
to September 8, 1939, the “just compensation” to be paid for foreign vessels 
requisitioned by the United States pursuant to the act of June 6, 1941 
(which requires that just compensation for such vessels be determined 
and made in accordance with the applicable provisions of section 902 of 
the Merchant Marine Act of 1936, as amended) is subject to the same 
limitations, as construed in the decision in 22 Comp. Gen. 497, as are 
imposed by said section 902 on the compensation to be paid for requisi- 
tioned domestic vessels, even though the compensation thus limited for 
requisitioned foreign vessels may not be in accordance with certain existing 
principles of international law. 

The requirement that the compensation to be paid for foreign vessels requisi- 
tioned by the United States pursuant to the act of June 6, 1941, must be 
based on values existing on September 8, 1939, need not be applied in a 
ease where, by reason of bona fide dealings with respect to a particular 
vessel on the basis of a market value in excess of the value of the vessel 
on September 8, 1939, vested interests have been acquired subsequent to 
that date; but, rather, payment may be made of an amount sufficient to 
cover the value of such vested interests. 


Comptroller General Warren to the Administrator, War Shipping Administra- 
tion, May 11, 1943: 


Ihave your letter of April 20, 1943, as follows: 


We are transmitting to you herewith a copy of a communication dated April 
16, 1943, which we have just received from the Secretary of State in which 
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he asks that your ruling of November 28, 1942, be reconsidered for the reasons 
more fully set forth in the memorandum attached to his letter. 

You will note that he has taken the position that the ruling is in violation 
of International Law and creates a dangerous precedent of which foreign 
governments may avail themselves in connection with the confiscation of Amer: 
ican-owned properties in foreign countries. 

We would appreciate advice from you as to whether you would object to our 
taking a position consistent with that urged by the Secretary of State. 


The enclosed copy of the letter of April 16, 1943, from the Secretary 
of State, to you, is as follows: 


With reference to previous correspondence and conferences between officers 
of the War Shipping Administration and this Department in relation to the 
matter of compensating Danish nationals for vessels requisitioned by this Gov- 
ernment pursuant to the provisions of Public Law 101, 77th Congress, approved 
June 6, 1941 (55 Stat. 242), I enclose a memorandum setting forth important 
considerations which it is believed should be taken into account in connection 
with the settlement of the claims of the Danish owners. 

While the matter is of importance from the standpoint of the international 
responsibility of this Government with respect to the properties of nationals 
of foreign countries, it is also of importance from the point of view of the 
expropriation by foreign governments of extensive properties of American na- 
tionals in foreign countries, whose interests we must keep in mind. 

Having in mind the foregoing considerations, particularly our international 
relations, I consider it important that just compensation in the real sense be 
made to the Danish owners, and that Section 902 of the Merchant Marine Act 
of 1936, as amended, be construed, if possible, so as to bring about this result. 
I am confident that you will take such steps as may be possible in this direction. 


The memorandum to which the above-quoted letter from the Sec- 
retary of State refers, is as follows: 


Pursuant to the Act approved June 6, 1941 (55 Stat. 242) this Government 
requisitioned certain immobilized Danish vessels in June 1941. The Act pro- 
vided for the payment of “just compensation” as follows: 

“Just compensation should be determined and made to the owner or owners 
of such vessels in accordance with the applicable provisions of section 902 
of the Merchant Marine Act, 1936, as amended.” 

Section 902 (a) of the Merchant Marine Act of 1936, as amended (53 Stat. 
1254), provides in part as follows: 

“Whenever the President shall proclaim that the security of the national 
defense makes it advisable or during any national emergency declared by 
proclamation of the President, it shall be lawful for the Commission to requi- 
sition or purchase any vessel or other watercraft owned by citizens of the 
United States, or under construction within the United States, or for any period 
during such emergency, to requisition or charter the use of any such property. 
The termination of any emergency so declared shall be announced by a further 
proclamation by the President. When any such property or the use thereof 
is so requisitioned, the owner thereof shall be paid just compensation for the 
property taken or for the use of such property, but in no case shall the value of 
the property taken or used be deemed enhanced by the causes necessitating the 
taking oruse. * * *” [Italics supplied.] 

“It is common ground that in this respect the public law of the parties is in 
of the value of the Danish ships on the date they were requisitioned (June, 1941) 
the so-called enhancement clause of section 902 (a) “prohibits the payment 
of compensation for such vessels to the extent that it may be based upon values 
in excess of the values existing on September 8, 1939, provided such excess 
be determined as due to economic conditions directly caused by the national 
emergency” (Communication of November 28, 1942, to the Administrator, War 
Shipping Administration). 

In his letter of May 1, 1941, to the Chairman of the Committee on Commerce, 
United States Senate, in relation to Senate Joint Resolution No. 67, the Secre- 
tary of State stated: 
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“With regard to the acquisition of immobilized German, Italian, and Danish 
vessels in American ports, now in protective custody, it is the view of ‘the 
Department of State that these vessels should not be condemned without making 
just compensation to their respective owners. It is believed that there is ade- 
quate authority in international law for this method of acquisition.” [Italics 
supplied. ] 

There are also quoted the following excerpts from the record of the hearings on 
H. R. 4088 and H. J. Res. 167, relating to this same subject before the House 
Committee on Merchant Marine and Fisheries, April 17-23, 1941, containing 
the testimony of Mr. Breckinridge Long, Assistant Secretary of State: 

“Mr. O.iver. But we are citing as our reason for seizing or requisitioning 
these ships the necessity of our self-defense, so to speak, and it would appear 
to me that whether we have been aggressors or whether we have not been 
aggressors, that when we put ourselves in the same category as a nation that 
we do consider to be an aggressor, that we are losing something, our own tradition, 
so to speak. 

“Assistant Secretary Lone. Well, Mr. Oliver, we are not going to confiscate 
these vessels; we are going to pay for them and pay what they are reasonably 
worth. 

“Mr. OLtIver. I understand that is the situation. 

“Assistant Secretary Lona. The vessels are there lying idle. 

“Mr. OLIvER. I agree with that. 

“Assistant Secretary Lone. We are simply going to take over vessels and 
make just compensation for them.” 

Mr. Long’s comments were supplemented on page 54 as follows: 

“Assistant Secretary Lone. We have vessels in protective custody, and they 
are still the property of foreign interests, and we are proposing to pay for 
them full value and to use the vessels which have been lying idle, many of which 
were used formerly in transporting goods to the United States which we now 
need more than ever.” 

The Department had in mind, of course, the payment of “just compensation” 
as heretofore determined by both municipal and international tribunals. As 
stated by Mr. Justice Butler in delivering the opinion of the Supreme Court in 
Brooks-Scanlan Corporation vy. United States (265 U. S. 106, 123), it is settled 
by the decisions of the court that the term “just compensation” in Article V 
of the amendments to the Constitution “is the value of the property taken at 
the time of the taking.” 

In its opinion rendered on October 13, 1922 the international tribunal estab- 
lished by the United States and Norway to pass upon the claims of Norwegian 
nationals arising out of the requisitioning of certain shipbuilding contracts, 
materials and ships being built in the United States at the date of their requi- 
sition by this Government, the following statement was made with reference 
to Article V of the Amendments to the Constitution : 

“It is common ground that in this respect the public law of the parties is in 
complete accord with the international public law of all civili countries.” 
(American Journal of Internutional Law, Vol. 17, ge ) 

It was added that “just compensation is due to e claimants under the 
municipal law of the United States, as well as under fnternational law,” and that 
it was “common ground” that such compensation is to be determined in the light 
of “the fair actual value of the property taken . . . at the time and place it was 
taken” and “all the surrounding circumstances” (ibid., p. 388). 

In Administrative Decision No. III rendered on December 11, 1923, the Mixed 
Claims Commission, United States and Germany, established’ pursuant to the 
Agreement concluded by the two Governments on August 10, 1922 to adjudicate 
claims of American nationals against Germany, laid down certain rules with 
respect to claims “based upon property taken and not returned to private owners”. 
It was said that the measure of damages which would ordinarily be applied was 
“the reasonable market value of the property as of the time and place of taking 
in the condition in which it then was, if it had such market value; if not, then 
the intrinsic value of the property as of such time and place”. (Consolidated 
Edition of Decisions and Opinions, 1925-1926, Pp. 61, 63.) 

On March 11, 1924, the same Commission entered the following order : 

“Orperep, That in all claims falling within the terms of the Treaty of Berlin 
based on the destruction of hulls the measure of damages which will ordinnrily 
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be applied is fhe reasonable market value of the property destroyed in the 
condition in which it was as of the time and place of destruction, if it had a 
market value; if not, then the intrinsic value of the property as of such time 
and place. While the reasonable market value, if there were a true and ascer- 
tainable market value, will control, notwithstanding the market may have been 
either depressed or inflated by abnormal conditions howsoever produced, still 
purely speculative factors will be eliminated as far as practicable in arriving at 
such market value. [Italics supplied.] 

“The American and German Agents and their respective counsel in the prepara- 
tion and presentation of cases, and the naval experts in the preparation of their 
reports to the Commission, will be governed accordingly.” (Ibid, p. 331.) 

In his report on the work of the Commission, the ‘American Agent made the 
following statements with respect to the matter of determining values pursuant 
to the above-mentioned order: 

“The American Agency in the meantime was engaged in gathering and as- 
sembling all available statistics as to actual sales of ships during the war period, 
the opinions of experts on such values, and information regarding the character 
of ships sold, as to their age, tonnage, physical condition, availability for use, 
cargo capacity, and all facts which would have any bearing or materiality in the 
determination of the question of value. 

‘During the war it is well known that the values of ships arose enormously. 
The age of a ship was of slight consequence. There was a tremendous demand 
for ships of any kind and the supply was limited. The values fluctuated widely 
and generally in accordance with the activities of the German submarine war- 
fare. It was an extremely difficult matter to determine the value of a particular 
ship at a given time, but with the aid of the mass of statistics, tabulated state- 
ments of actual sales made prior to, throughout, and subsequent to the world 
war, charts prepared in accordance therewith showing the fluctuations in the 
market values of bottoms, and all the information assembled, it was found 
possible in most cases to arrive at a satisfactory conclusion. 

* . * = 7 = > 

“As a result of these efforts, consultations and conferences, the Agents of the 
respective’ Governments in nearly all of the claims for the loss of hulls were able 
to present the claims to the Commission upon Agreed Statements of facts in- 
cluding an agreed valuation of each ship for which a statement was filed, 
together with a recommendation for the consideration of the Commission of 
an amount to be awarded in each case. These recommendations. were in each 
ease approved by the Commission and awards entered accordingly.” (Report 
of Robert W. Bonynge, 1934, p. 38.) 

The Agreed statements filed with the Commission with respect to the values 
and recommendations arrived at by the Agents, and on the basis of which the 
Commission acted, contained the following paragraph : 

“IV. The values shown in the attached schedules were arrived at by the com- 
parison with the prices obtained at the sales of American vessels of approximately 
the same type, age and tonnage, effected at about the same time of loss of the 
respective vessels under consideration, they keep generally within the limits of 
the average rates of the prices paid under such sales, and the particular circum- 
stances influencing the value of the lost vessel have been taken into account in 
each case” (Tbid., p. 40). 

Under the Settlement of War Claims Act of 1928 (45 Stat. 254) a War Claims 
Arbiter was appointed to hear certain classes of claims of German nationals 
against the United States. Among such claims were those arising out of the 
taking over by the United States of certain German vessels. Paragraphs 6 and 
7 of Section 4 (c) authorized the Secretary of the Treasury, following awards 
by the arbiter, to pay immediately amounts in the aggregate of 50 percent of the 
awards authorized to be made “on account of ships, patents, and radio stations”. 
By findings of June 5, 1930, James W. Remick as arbiter determined the “fair 
value” of each of 94 ships, “to the owner, immediately prior to the time exclusive 
possession was taken by the United States under the authority of the Joint 
Resolution of May 12, 1917, in its condition at that time, taking into considera- 
tion the fact that such owner could not use or permit the use of such vessel, 
or charter, or sell or otherwise dispose of such vessel for use or delivery prior 
to the termination of the war, and that the war was not terminated until July 
2, 1921, including simple interest thereon at the rate of five per centum per 
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annum from July 2, 1921, to December 31, 1928, both dates inclusive”. The 
fair value of the 94 ships, including interest, was found to be $74,243,000 ( Amer- 
ican Journal of International Law, Vol. 25, p. 139). 

In his opinion rendered in connection with the case of MacAndrews and 
Forbes Company (U. 8S.) v. the Republic of Turkey, Commissioner Nielson stated: 

“In United States v. New Rubber [River] Collierics Co., 262 U. S. 341, 344, the 
court asserted and applied the following general rule with respect to compensation 
for the taking of property: 

“*Where private property is taken for public use, and there is a market price 
prevailing at the time and place of the taking, that price is just compensation.’ 

“International tribunals apply the same general rule, which, it is believed, 
may be taken as a rule of international law as well as of domestic law. It is 
also believed that, generally speaking, the rule should be and has been applied 
to arbitrary and unlawful taking or destruction of property. See the Melczer 
Mining Company case in the arbitration between the United States and Mexico 
under the Convention of September 8, 1923, Opinions of Commissioners, Wash- 
ington, 1929, p. 228.” (Opinions and Report, pp. 89-90.) 

With reference to the limitation inherent in the so-called enhancement clause 
in section 902 (a) it may be observed that the tribunal established to pass upon 
the above-mentioned claims of Norwegian nationals against the United States 
held that, in determining just compensation, it was not bound by certain desig- 
nated statutes of the United States “nor by any other municipal law, in so 
far as these provisions restricted the right of the claimants to receive imme- 
diate and full compensation, with interest from the day on which the com- 
pensation should have been fully paid ew aequo et bono”. There are a number 
of international precedents in support of the principle underlying the tribunal’s 
ruling. I may refer to the following statement made by Secretary of State 
Bayard in an instruction of November 1, 1887 to Mr. Connery, American Min- 
ister to Mexico: 

. if a Government could set up its own municipal laws as the final 
test of its international rights and obligations, then the rules of international law 
would be but the shadow of a name and would afford no protection either to 
States or to individuals. It has been constantly maintained and also admitted 
by the Government of the United States that a government cannot appeal to 
its municipal regulations as an answer to demands for the fulfillment of inter- 
national duties. Such regulations may either exceed or fall short of the 
requirements of international law, and in either case that law furnishes the 
test of the nation’s liability and not its own municipal rules. This proposition 
seems now to be so well understood and so generally accepted, that it is not 
deemed necessary to make citations or to adduce precedents in its support.” 
(Foreign Relations, 1887, p. 753.) 

In the light of the foregoing precedents it seems clear that under principles 
of international law the pecuniary liability of this Government with respect 
to the Danish vessels in question can be fully discharged only by the payment 
of an amount which will represent ‘“‘just compensation” in conformity with the 
decisions of the Supreme Court and international tribunals, that is, an amount 
determined on the basis of the actual value at the time of taking. If such com- 
pensation is not paid and the matter is submitted to an international tribunal 
for adjudication, it is to be expected that this Government will be found liable 
in an amount representing such actual value, plus interest. 

Where a statute is open to more than one interpretation the rules of statutory 
construction require administrative bodies, entrusted with the duty of admin- 
istering a law, to apply it, if possible, in such manner as to avoid running counter 
to the Constitution. Statutes should also be construed, if possible, so as not 
to run counter to our international obligations. Thus in the case of MacLeod v. 
United States (229 U. S. 416, 484), the Supreme Court stated : 

“The statute should be construed in the light of the purpose of the Govern- 
ment to act within the limitation of the principles of international law, the 
observance of which is so essential to the peace and harmony of nations, and 
it should not be assumed that Congress proposed to violate the obligations of 
this country to other nations, which it was the manifest purpose of the Presi- 
dent to scrupulously observe and which were founded upon the principles of 
international law.” 











1030 DECISIONS OF THE COMPTROLLER GENERAL 






In the case of the S. S. Lotus before the Permanent Court of International 
Justice, Mr, John Bassett Moore stated : 

“2. It is an equally admitted principle that, as municipal courts, the creatures 
of municipal law, derive their jurisdiction from that law, offenses committed 
in the territorial jurisdiction of a nation may be tried and punished there 
according to the definitions and penalties of its municipal law, which, except 
so far as it may be shown to be contrary to international law, is accepted 
by international law as the law properly governing the case. (Report of Mr. 
Bayard, Secretary of State, to the President, case of Antonio Pelletier, January 
20th, 1887, Foreign Relations of the United States, 1887, p. 606, and the numer- 
ous authorities there cited; Wildenhus’ Case, 120, U. S. 1.) This principle is 
not contrary, but is correlative, to the principle laid down in numerous deci- 
sions of municipal courts, that international law is to be considered as forming 
part of the law of the land, that it is as such to be judicially administered in 
all eases to which it is applicable, and that municipal enactments ought not 
to be so construed as to violate international law, if any other construction is 
possible (Chief Justice Marshall, Murray v. Schooner Charming Betsey (1804), 
2 Cranch, 64, 118; Sir William Scott, Le Louis (1817), 2 Dodson, 210, 239).” 
(II Hudson, World Court Reports 20, 68.) 

Attention is also invited to the following statements of Secretary of State 
Root in a communication of March 16, 1906 to the Secretary of Commerce and 
Labor: 

“In support of the contention that foreign diplomatic officers are not exempt 
from the head tax, an opinion of the Attorney General, dated February 20, 1905, 
is submitted. ; 

“It is not the intention of this Department to impugn or to criticize this 
opinion; it is however, suggested that the opinion considers solely the letter 
of the Statute and does not take into consideration the fact that international 
law is aS much the law of the land as is a Statute. Nor is the Statute inter- 
preted in relation to International Law, as is the rule of construction in such 
cases.” (Hackworth, Digest of International Law, Vol. IV, 460-461.) 

In Schroeder vy. Bissell, Collector (The Over The Top), (5 F. (2d) 838, 842) 
it was said: 

“(2) If, however, the court has no option to refuse the enforcement of legis- 
lation in contravention of principles of international law, it does not follow 
that in construing the terms and provisions of a statute it may not assume 
that such principles were on the national conscience and that the congres- 
sional act did not deliberately intend to infringe them. In other words, unless 
it unmistakably appears that a congressional act was intended to be in disregard 
of a principle of international comity, the presumption is that it was intended 
to be in conformity with it.” 

It is not believed that either the language of the statute in question or its 
legislative history indicates that it was intended to be in disregard of estab- 
lished international law in relation to the payment of “just compensation” as 
interpreted and applied by international tribunals. 


It would seem that in view of the numerous authorities contained 
in the above-quoted memorandum, there may be accepted for present 
purposes the thesis that it is a well-established principle of customary 
international law that when a sovereign power takes private property 
under circumstances similar to those here involved, just compensation 
should be paid the owner of such property, and that just compensa- 
tion constitutes the fair market value of the property at the time of the 
taking. And it would seem equally well established that a statute 
should be constructed, if possible, so as not to conflict with international 
law, whether such law be in the form of a treaty, convention, or merely 
custom. See, in addition to the authorities cited in the memorandum, 
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Chew Heong v. United States, 112 U. S. 586; Johnson v. Browne, 205 
U. S. 309; Royal Holland Lloyd v. United States, 73 C. Cls. 722. 

However, at the same time, there is another proposition of which 
mention has not been made in the memorandum but which, neverthe- 
less, should not be overlooked. And that is, that since international 
law is no more binding upon the Congress than an existing statute, 
the Congress has the power to enact’ a statute, if it so desires, in con- 
flict with international law. United States v. Siem, 299 F. 582. Fur- 
thermore, where such a conflict exists, the statute takes precedence 
over international law in controversies before courts of the United 
States. Thus, in the case of The Kestor, 110 F. 482, 448, the court 
said: 


Treaty stipulations between the United States and foreign nations ure not 
restrictive of the constitutional power of congress. They have the force of law, 
but, like statutes, are superseded in American courts by subsequent acts of 
congress conflicting with them. * * * It goes without saying that mere 
international comity not incorporated in any convention between the United 
States and a foreign power must yield to a statute with which it is in conflict. 
. . . 


See, also, in this connection, The Cherokee Tobacco, 73 U. S. 616; 
Head Money Cases, 112 U. S. 580; United States v. Lee Yen Tai, 185 
U. S. 213; Taylor v. Morton, Fed. Cas. No. 13,799; United States v. 
Bell, 248 F. 992; 10 Op. Atty. Gen, 521. 

Apparently, the English courts take the same view. In Mortenson 
v. Peters, 14 Scot. L. T. R. 227, 230 (1906), Lord Dunedin said: 


In this court we have nothing to do with the question of whether the legis- 
lature has or has not done what foreign powers may consider a usurpation in a 
question with them. Neither are we a tribunal sitting to decide whether an act 
of the legislature is ultra vires as in contravention of generally acknowledged 
principles of international law. For, as an Act of Parliament, duly passed by 
Lords and Commons and assented to by the King, it is supreme, and we are bound 
to give effect to its terms. 

It is in the light of these fundamental principles that the instant 
question must be examined. But while they may provide some guid- 
ance and assistance in construing the act of June 6, 1941, 55 Stat. 242, 
and the extent to which its terms limit—if at all—the amount of just 
compensation which may be paid for a vessel requisitioned thereun- 
der, it is upon that act and that act alone that such determination 
rests. It is true that certain provisions of section 902 of the Merchant 
Marine Act, 1936, 49 Stat. 2015, as amended, were incorporated into 
the later act by reference, but even that does not alter the fact that it 
is the legislative intent behind the later act that must here be con- 
strued. Therefore, it is clear that the principles of the decision of 
November 28, 1942 (22 Comp. Gen. 497), which dealt solely with ves- 
sels owned by citizens of the United States and requisitioned under 
said section 902, are not necessarily controlling in the matter. 
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It would seem that an argument could be made to the effect that 
the enhancement clause is not one of the “applicable” provisions of 
said section 902 within the contemplation of the later act. If con- 
sideration be confined to the language of said later act, support for 
such an argument is found in the manner in which the proviso in 
question is punctuated. That is to say, if a comma had been inserted 
after the word “vessels” the ensuing phrase clearly would refer to 
both the verb “determined” and the verb “made”; without the comma, 
the phrase refers—under strict rules of syntax—only to the verb 
“made.” Under such construction of the proviso, the enhancement 
clause which concerns only the determination of just compensation 
would not be for application to vessels requisitioned under the act of 
June 6, 1941, and it could be presumed that the Congress intended by 
the term “just compensation” the meaning attributed to it by previous 
decisions of the Supreme Court of the United States. See Monon- 
gahela Navigation Co. v. United States, 148 U. S. 312; Seaboard Air 
Line Ry. v. United States, 261 U. S. 299; United States v. New River 
Collieries, 262 U. S. 341; Olson v. United States, 292 U. S. 246; Dan- 
forth v. United States, 308 U. S. 271. Cf. United States v. Miller, 
317 U. S. 369. 

However, it is a well-settled principle of statutory construction that 
punctuation is no part of the statute (Hammock v. Loan & Trust Co., 
105 U. S. 77, 84), and that courts will disregard punctuation or will 
re-punctuate, if necessary, in order to give effect to what otherwise 
appears to be the true purpose and intendment of a particular pro- 
vision. United States v. Shreveport Grain & Elevator Co., 287 U.S. 
77, 82, 83. Thus, it would seem that little, if any, weight should be 
given to the manner in which the proviso here in question is punctu- 
ated (Barrett v. Van Pelt, 268 U. S. 85, 91), and that the intent of 
the Congress should be otherwise ascertained. 

The language of the act itself leaves but little doubt that the Con- 
gress intended just compensation to be determined in the manner pro- 
vided in section 902 of the Merchant Marine Act, 1936, as amended. 
But whatever doubt is left is dispelled by certain statements in the 
legislative history of the act. The need for the legislation was ex- 
plained in a letter from the President to the Congress under date of 
April 14, 1941. Reference was made to said section 902 as the existing 
authority under which domestic vessels could be acquired during a 
national emergency. The President then stated, “The same section 
provides a method by which compensation shall be determined.” 
There was enclosed with that letter a draft of a proposed resolution ; 
-and while the Congress made substantial changes in both the form 
and substance of said resolution before passing the act of June 6, 
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1941, it retained without change the provision that “just compensation 
shall be determined and made to the owner or owners of any such 
vessel in accordance with the applicable provisions of section 902 
of the Merchant Marine Act of 1936, as amended.” 

Moreover, in its report on H. R. 4466 which subsequently became the 
act of June 6, 1941, the House Committee on Merchant Marine and 
Fisheries stated (page 7) : 

* * * Tt is provided that just compensation shall be determined and made 
to the owner or owners of any such vessel in accordance with section 902 of 
the Merchant Marine Act, 1936, as amended. That section prescribes the 
compensation to be paid in the case of requisition of American-owned tonnage, 
and authorizes, in the case of a dispute as to the amount thereof, payment of 
75 percent of the determined amount with recourse to the courts by the claimant 
for the balance of the amount necessary to constitute just compensation judi- 
cially determined. [Italics supplied.] 

Such statements seem clearly to rebut the contention that it was 
not the intent of the Congress that the limitation of the enhancement 
clause in section 902 be applied to foreign vessels requisitioned under 
the act of June 6, 1941. The fact that during the hearings on the 
legislation the Assistant Secretary of State referred to the amount 
of compensation to be paid for the involved vessels in such terms 
as “full value,” “just compensation” and “what they are reasonably 
worth,” is of questionable significance. It is stated that, “The 
Department had in mind, of course, the payment of ‘just compensa- 
tion’ as heretofore determined by both municipal and international 
tribunals.” However, the present determination involves only what 
the Congress had in mind. And it would seem that such broad 
general expressions as were used, must be read in the light of the 
language of H. J. Res. 167, then pending before the Committee, which 
contained the same proviso with respect to just compensation as is 
contained in the act of June 6, 1941. 

Furthermore, it would seem that under the circumstances attend- 
ing the enactment of this legislation, little if any weight should be 
attached to the principle that a statute should be construed, if pos- 
sible, so as not to violate accepted rules of international law. “Just 
compensation” for requisitioned property has been held to consti- 
tute the fair market value of the property as of the date of the tak- 
ing, under the Fifth Amendment of the Constitution of the United 
States as well as under international law. See cases cited above. 
But notwithstanding such decisions, the Congress placed a specific 
and unmistakable limitation on the amount of just compensation 
which could be paid for vessels requisitioned under section 902. 
While it is not the province nor the intention of this office to express 
any opinion at this time on the constitutionality of the enhancement 
clause, certainly the action of the Congress in so limiting the values 
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to be placed on vessels taken under said section 902, makes it unrea- 
sonable to attribute to the Congress an intention not justified by 
the ordinary and usual meaning of the language employed in the 
act of June 6, 1941, solely to keep the statute in line with certain 
existing principles of international law. 

However, it would seem that another argument is possible. Even 
if the enhancement clause be read into the later act, could it not be 
argued that “the causes necessitating the taking or use” of foreign 
vessels were not the same causes which necessitated the taking of 
domestic vessels? It might be contended that while the threat to 
our national security existing as of the date of a proclamation of 
a limited national emergency on September 8, 1939, was in nature 
sufficiently serious to necessitate the taking of vessels owned by citi- 
zens of the United States, the causes which necessitated the more 
extreme action of taking vessels in ports of the United States but 
owned by nationals of other countries, did not arise until 1941— 
possibly as of the date of the proclamation by the President of an 
unlimited national emergency on May 27, 1941. 

But whatever force an argument along such lines might other- 
wise have seems completely to fade before a nontechnical, common 
sense view of the matter. Is it not more reasonable to conclude that 
what the Congress actually intended was that in determining just 
compensation for foreign vessels taken under the act of June 6, 1941, 
the same standards should be used as those prescribed for domestic 
vessels in section 902? If so, it would seem to follow that it was 
likewise intended that there should not be paid for such vessels 
amounts in excess of those lawfully payable for a vessel of the same 
type, age, speed, etc., owned by a citizen of the United States and 
taken over by the Government pursuant to authority conferred by 
said section 902. That is to say, this office is constrained by the 
express terms of the act of June 6, 1941, to extend to the payment 
of just compensation for such foreign vessels as may be requisitioned 
thereunder the same limitations as are contained in section 902 of 
the Merchant Marine Act, 1936, as amended, as construed by the 
decision of November 28, supra. 

However, it is clear that grave injustice reasonably could be ex- 
pected to result from the application of September 8, 1939, values 
where it is found, for example, that the owners from whom the vessels 
were taken had acquired such vessels since September 8, 1939, at 
prices in excess of values existing on that date. Moreover, it is not 
reasonable to assume that the Congress intended such owners to suffer 
an out-of-pocket loss by reason of the taking, especially in view of 
the fact that the legislation under which the taking was made legally 
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possible was not enacted until almost two years after the causes neces- 
sitating the taking or use of such vessels began to exert influence on 
ship values. Therefore, where it appears that vested rights have been 
acquired subsequent to September 8, 1939, by reason of bona fide deal- 
ings with respect to a particular vessel on the basis of a market value 
in excess of the value of the vessel on September 8, 1939, this office 
will not object to the payment of an amount sufficient to cover the 
value of such vested interests. 

In conclusion, it should be clearly understood that this office is 
not oblivious of the argument put forth by the Secretary of State that 
to place any limitation on the values of vessels of foreign owners 
taken by the United States under the act of June 6, 1941, may give 
rise to repercussions in the international relations of this country. 
The short answer to such argument is that it is directed to the wrong 
forum. It is the function of this office in matters within its jurisdic- 
tion to construe and give full force and effect to such laws as the Con- 
gress sees fit to enact, regardless of the consequences of such con- 
struction and enforcement. In Brown v. United States, 12 U.S. 110, 
128, Mr. Chief Justice Marshall described a similar situation in the 
following words: 

Commercial nations, in the situation of the United States, have always a con- 
siderable quantity of property in the possession of their neighbors. When war 
breaks out, the question, what shall be done with enemy property in our country, 
is a question rather of policy than of law. The rule which we apply to the prop- 
erty of our enemy, will be applied by him to the property of our citizens. Like 
all other questions of policy, it is proper for the consideration of a department 
which can modify it at will; not for the consideration of a department which 


can pursue only the law as it is written. It is proper for the consideration of 
the legislature, not of the executive or judiciary. 


(B-33863) 


CONTRACTS—DEFAULTING CONTRACTORS—EXTENT OF INCREASED 
COST LIABILITY 


Where a contractor defaults under its contract for furnishing supplies to the 
Government and a replacing contract is awarded to another contractor on 
the basis of specifications identical with those made a part of the defaulted 
contract, the rights and liabilities of the defaulting contractor are fixed 
at the time the second contract is made, and the defaulting contractor is 
liable for the difference between its contract price and the higher contract 
price fixed in the replacing contract, regardless of any subsequent adjust- 
ment in price that may be made between the Government and the replacing 
contractor to cover damages resulting from delivery of supplies not in 
conformity with the contract specifications. 


Comptroller General Warren to the Administrator of Veterans’ Affairs, May 11, 
1 . 


I have your letter of April 14, 1943, as follows: 


There is submitted for your consideration the question of whether the liability 
of a defaulting contractor is determined unqualifiedly at the time of making a 
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new contract covering repurchase or whether it is qualified by such circum- 
stances as occur in instances when certain specification requirements are waived 
and material furnished by the second contractor is accepted at a reduction in 
price. Such qualification would appear not to be in contravention with your 
decision A 63562 (15 CG 149), wherein it is stated to be a general rule of law 
that when a contractor breaches its contract and fails in its performance, it 
becomes liable for whatever damages such breach occasions the other party, 
and that the measure of such damages is the amount that will compensate for 
the loss which a fulfillment of the contract would have prevented. 

You are advised that Supreme Thread Company, New York, New York was 
declared in default because of failure to deliver cotton machine thread in 
accordance with specification requirements on Purchase Order 41-VA-13492, 
Contract VAp—16920 and Item 1, Purchase Order 41-VA~16604, Contract VAp- 
17239, copies on file in your office, and contractor's right to proceed under these 
contracts was terminated by letters dated December 6, 1941, January 27, 1942 
and January 24, 1942, copies attached. This thread failed to comply with speci- 
fication requirements in the following respects: 


Purchase Order 41-V A-13492 


Item Size White, 500-yd. spools 


30 | 19 doz. spools, 300-yd. spools furnished. 
25 doz. spools, partial delivery not tested inasmuch as contractor failed to make replace- 
ment of rejected 19 doz. spools. 








Item 5, size 40 Item 6, size 50 Item 7, size 60 


Require-| Result | Require-| Result | Require-| Result 
ment of test ment of test ment of test 


474 500 500 500 514 
9, 110 12,770 | 10,659 14, 210 17, 267 
Right Left Right | Left Right Left 
4 6 | 4 6 2 
2.8 2.00 | 3.4 1.80 1.9 

| j 





Size White, 500-yd. spools 





15 doz. spools, 400-yd. spools furnished. 
Black, 500-yd. spools 


Failed to deliver. 3 
45 doz. spools, 400-yd. spools furnished. 


Purchase Order 41-VA-16604 


Item 1, Size 6&0, White—6,000-yd. cones. Failed to deliver. 


Repurchase of 12 dozen spools of cotton machine thread, size 70, white, 500 
yards each, was made from the Spool Cotton Company, New York, New York at 
$20.88 net, f. o. b. destination, on Purchase Order 42-VA-14154, Abstract 36518. 
Representative samples of this delivery were tested and found to contain a short- 
age in length of 10 yards per spool, representing 2% of the minimum require- 
ment. Due to the urgent need, this thread was accepted at a reduction of 2% 
from the invoice price and contractor’s account was paid by D. O. voucher No. 
317378 dated August 12, 1942, in the amount of $20.46, G. F. Allen, symbol 11-559. 
Abstract 36518 and copy of Purchase Order 42-VA-14154 are on file in your office 
with voucher in the amount of $20.88 in favor of the Spool Cotton Company. 
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Repurchase of the remaining items was made from the American Thread Com- 
any, Philadelphia, Pennsylvania, on Purchase Order 42-VA-12562, Contract 
Ap-—18264, on file in your office. Representative samples of the delivery were 
tested and found to comply with specification requirements with the exception 
of Items 5, 9, and 250 cones of Item 11. 

One hundred eighty dozen spools of white thread, size 40, Item 5, were 
accepted at a reduction of 4% from the invoice price due to deviation from the 
specification requirements with respect to breaking strength. This reduction was 
computed on the basis of actual deficiency in tensile strength; representative 
samples tested having a breaking strength of 2.40 pounds in lieu of a minimum 
of 2.50 pounds as required by the specifications. 

Two hundred fifty cones, 12,000 yards each, size 60, white thread partial 
delivery of Item 11 from the American Thread Company, were accepted at a 
reduction of 544% from the invoice price, due to deviation from the specification 
requirements with respect to breaking strength. This reduction was computed 
on the basis of actual deficiency in tensile strength; representative samples tested 
having a breaking strength of 1.70 pounds in lieu of a minimum of 1.80 pounds as 
required by the specifications. 

Payment of the remaining 150 cones was made at the contract price inasmuch 
as representative samples of this quantity were found to comply with specifi- 
cation requirements and delivery of Item 11 was considered complete with 
400 cones. It will be noted repurchase was made of 406 cones, 12,000 yards each 
whereas defaulting contractor was to have furnished 811 cones, 6000 yards each, 
size 60, white cotton machine thread. 

Payment of these accounts in favor of the American Thread Company was 
made on Certificate of Settlement 0707910 dated January 2, 1943, by D. O. 
voucher No. 1345740 dated January 11, 1943, in the amount of $1933.16, G. F. 
Allen, symbol 11-559. 

Delivery of 13 dozen spools, size 24, black cotton machine thread Item 9, 
from the American Thread Company, was accepted at a reduction of 2.2% from 
the invoice price due to deviation from the specification requirements with 
respect to length per spool; representative samples having been found to contain 
an average shortage of 11 yards per spool representing 2.2% of the minimum 
requirement. Voucher in favor of the American Thread Company in the amount 
of $27.35, covering this delivery, was forwarded to the General Accounting 
Office on February 10, 1943, for direct settlement. It will be noted the contractor 
made an over-delivery of 1 dozen spools, size 24, black thread, which was 
accepted at the same reduction in price as was the contract quality. 

In other words, should the Supreme Thread Company be charged excess cost 
in the amount of the difference between its contract prices and the contract 
prices of the Spool Cotton Company and American Thread Company or excess 
cost in the amount of the difference between its contract prices and the amounts 
actually paid to Spool Cotton Company and American Thread Company, which 
were due to variations from the specifications? 

It is requested that this Administration be furnished with your decision at 
your earliest opportunity. 


The replacement purchases from the Spool Cotton Company and 
the American Thread Company appear to have been made after the 
solicitation of bids on the basis of specifications identical with those 
made a part of the contract with the Supreme Thread Company and 
the bids received from those two concerns were the lowest meeting the 
Government’s specifications but were in excess of the prices for which 
the Supreme Thread Company had agreed to furnish the required 
thread. 

The established rule to be followed in cases involving facts such as 
stated in your submission is that the liability of the defaulting con- 
tractor is fixed at the time the second contract is made, regardless of 
any failure of the substitute contractor to comply with its contract ; 
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and that the defaulting contractor is not entitled to any benefit by 
reason of a subsequent default, or deviation from the contract require- 
ments on the part of the contractor from whom the replacement 
supplies may be obtained. That is to say, the amount of damages 
is the difference between the contract price of the article which the 
defaulting contractor agreed to furnish and the price at which a re- 
placement could have been obtained at the time of default. See 
Burgie v. Hicks, 203 F. 840; Sawyer v. Eaton, 293 F. 898; Reynveld v. 
Dupuis, 39 F. (2d) 399; Board of Education vy. Maryland Casualty 
Company, 27 F. (2d) 20. In the last cited case the court said, with 
respect to a similar situation: 

* * * where after breach a contract for completion has been let on terms 
identical with those of the first contract except as to price, as in this case, 
courts have pronounced that the measure of damages is the difference between 
the defaulter’s price and the price of the subsequent letting. City of Goldsboro 
v. Moffett (C. C.) 49 F. 213, 216; Schuyler County v. Missouri Bridge & Iron 
Co., 173 Til. App. 485, Id., 256 Ill. 348, 100 N. E. 239. This rule is applied in such 
cases because of the positive proof of damages made available by the cost 
price named in the second contract into which the owner had been forced to 
enter by the breach of the first contract and this proof of damages being at hand 
may at once be used in a suit to recover. 

Accordingly, I have to advise that in view of the principles estab- 
lished in the above cited cases, the adjustments in prices made with 
the Spool Cotton Company and the American Thread Company to 
cover damages resulting from variations from the specifications under 
which the replacement supplies were purchased, are not for considera- 
tion in determining the rights and liabilities of the Supreme Thread 
Company. In other words, the Supreme Thread Company should 
be charged excess cost in the amount of the difference between its con- 
tract prices and the contract prices of the Spool Cotton Company and 
American Thread Company. 


(B-82504) 


PAY—AVIATION DUTY—WHAT CONSTITUTES “INJURY” RESULTING 
FROM AVIATION ACCIDENT 


A Navy fiying officer who, after being shot down at sea by enemy action, returned 
to his flying duties but shortly thereafter became temporarily incapacitated 
for flying duty by reason of shock, derangement or exhaustion of his nervous 
System as a result of being shot down may be considered as having 
incurred an “injury” as a result of an “aviation accident” within the mean- 
ing of Executive Order No. 9195, permitting the temporary continuance of 
flying pay, authorized by section 18 of the Pay Readjustment Act of 1942, 
to officers and enlisted men who become incapacitated for flying by reason 
of an injury sustained as a result of an aviation accident. 


—— Comptroller General Yates to the Secretary of the Navy, May 13, 


There has been considered your letter of February 12, 1943, as 
follows: 
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There is transmitted herewith a letter from the Disbursing Officer, U. 8S. 
Naval Air Station, Jacksonville, Florida, dated December 21, 1942, with enclosures 
and accompanying endorsements, relative to the right of Ensign Milton Tootle, 


IV, A-V(N), USNR, to flight pay for the period from July 31, 1942, to Novem- 
ber 10, 1942. 


Your decision is requested as to whether Ensign Tootle is entitled to flight 


pay for the period in question under the conditions set forth in the attached 
correspondence. 


The question is whether, during the period in question, Ensign 
Tootle was “incapacitated for flying by reason of an aviation acci- 
dent” within the meaning of paragraph 10 of Executive Order 9195, 
dated July 7, 1942, prescribing regulations effective as of June 1, 
1942, relating to additional flying pay for personnel of the Army, 
Navy, Marine Corps, Coast Guard and National Guard pursuant 
to section 18 of the Pay Readjustment Act of 1942, Public Law 607, 
approved June 16, 1942, 56 Stat. 368. If so, Ensign Tootle was not 
required as a condition precedent to receiving flight pay to perform 
aerial flights during such incapacity for a period not to exceed three 
months following the date of the accident. 

The circumstances of the case are stated in a letter dated Decem- 
ber 21, 1942, from the disbursing officer at Benjamin Lee II Field, 
Naval Air Station, Jacksonville, Florida, to the Chief of the Bureau 
of Supplies and Accounts, in part as follows: 


1. The subject officer was taken up for pay purposes at this activity on 
October 25, 1942 from U. S. Naval Hospital, Mare Island, California. 

2. He was shot down in action at the battle of Midway on June 4, 1942 and 
parachuted into the sea. He was restored to flying duty following the above 
accident but soon thereafter developed marked irritability which his health 
record indicated was a direct result of being shot down and exposed in the sea. 
As a result of physical examination by a Medical Board, he was declared unfit 
for flying duty and entered the Naval Hospital at Pearl Harbor, T. H. about 
July 26, 1942. He was then transferred to U. S. Naval Hospita} at Mare Island, 
California. He was declared again fit for flying duty and discharged from the 
hospital on October 24, 1942 and reported for duty involving flying at the 
U. S. Naval Air Station, Quonset Point, Rhode Island on November 10, 1942. 


A report dated January 27, 1943, from the Chief of the Bureau of 
Medicine and Surgery to the Chief of the Bureau of Supplies and 
Accounts, concerning the matter, is as follows: 


1. Reports of boards of medical survey on file in the Bureau of Medicine 
and Surgery show that this offi¢er was admitted to the Naval Hospital, Pear! 
Harbor, T. H. on July 24, 1942, from the Naval Air Station at Pearl Harbor with 
a diagnosis of Psychoneurosis, neurasthenia. Following a protracted period of 
active combat flying duty which culminated in his being shot down during 
the Midway battle, he began to develop increasing nervousness, insomnia and 
irritability. At the time he was admitted to the hospital, he was twelve (12) 
pounds under his normal weight and complained of progressive fatigue. The 
neuropsychiatric consultants at the hospital expressed the opinion that he was 
suffering from neurasthenia and recommended rest, recreation and temporary 
change of environment, 

2. Ensign Tootle was brought back to the United States and was admitted 
to the Naval Hospital at Mare Island on August 15, 1942. Repeated examina- 
tions and prolonged observation at the hospital revealed no evidence of any 
organic trouble or psychoneurotic abnormality, and the diagnosis was changed 
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to No disease (Exhaustion). A board of medical survey which met at the . 
hospital on October 2, 1942, found him to be in excellent physical and mental 
condition, and recommended that he be returned to duty. 

8. A review of the medical history in this case shows no admission to the 
sick list prior to his being shot down in combat, but immediately following 
this incident entries in his medical record made at the Naval Hospital, Pear! 
Harbor, reveal evidence of “insomnia, irritability, and increasing nervous- 
ness.” Further entries are recorded on a “Physical Examination Flying” form 
dated October 2, 1942, such as “tremor of fingers, excessive perspiration, in- 
creased psycomotor tension.” Such entries indicate at least a fatigue or ex- 
haustive state of the nervous system, which was evidently precipitated by a 
protracted period of combat flying duty and being shot down in combat. 

4. Undoubtedly, Bnsign Tootle’s incapacity for flying while on the sick list 
was due to a considerable extent to the fact that he was shot down, and while 
there was no actual physical injury incurred there is evidence indicating a 
resultant emotional trauma; the predisposing cause being combat fatigue and 
the exciting cause being shot down. 


Paragraph 10 of Executive Order 9195, supra, provides, in part: 


* * * any officer, warrant officer, member of the Army Nurse Corps or 
Navy Nurse Corps (female), or enlisted man who has been required to partici- 
pate regularly and frequently in aerial flights by orders of competent authority 
and who as a result of such orders has participated regularly and frequently 
in aerial flights, as defined in this Executive Order, and who subsequently be- 
comes incapacitated for flying by reason of an aviation accident shall not be 
required to perform such aerial flights during such incapacity for a _ Period 
not to exceed three months following the date of said accident: * 


Paragraph 1 (h) of the Executive order defines the term “aviation 
accident”, as used in the regulations, as follows: 

The term “aviation accident” shall be construed to mean an accident in which 
an officer, warrant officer, member of the Army Nurse Corps or Navy Nurse 
Corps (female), or enlisted man who is required to participate regularly and 
frequently in aerial flights is injured while an occupant of an aircraft or as the 
result of jumping from, being thrown from, or being struck by, an aircraft or 
any part or auxiliary thereof, or in which appropriate medical authority of the 
io attests that injury resulted from participation in duly authorized aerial 

Was Ensign Tootle incapacitated for flying by reason of an aviation 
accident within the meaning of such definition? Was he “injur 
or was there an “injury” as those terms are used in the definition? The 
word “injury”, in the sense of physical hurt or harm to the person, has 
not usually been regarded by the courts as connoting only the imme- 
diate physical manifestation of harm to the bodily structures result- 
ing from untoward force or violence. While generally the term does 
not include diseases independently contracted, it may include “occu- 
pational” diseases, and usually is held to include the acceleration or 
aggravation of preexisting disease and diseases which are occasioned 
by or follow as a result of “physical” injury. See 21 Words and 
Phrases 415, et seg. In Ford Motor Co. v. Hunter, 50 Ohio App. 547, 
199 N. E. 85, it was held that “heat exhaustion” sustained by an en- 
gineer employed to tend pumps and compressors was an “injury” 
compensable under the State Workmen’s Compensation Act. The 
court said: 
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It will be seen by a reading of the annotation to the case of Lerner v. Rump 
Bros., 241 N. Y. 153, 140 N. E, 384, 41 A. L. R. 1122, and Walsh v. River Spinning 
Oo., 41 R. I. 490, 1038 A. 1025, 18 A. L. R. 956, that under the Workmen’s Com- 
pensation Acts of other states heat exhaustion is generally held to be compen- 
sable, provided, of course, the other elements of compensability are present. 
That it is a physical injury or hurt is uniformly held. 


More directly in point in the present case is the recent case of Bur- 
lington Mills Corporation v. Hagood, 13 8. E. 2d 291, decided by the 
Supreme Court of Appeals of Virginia, February 24, 1941, where it 
was held that an “accidental injury” exists within the Workmen’s 
Compensation Act where an employee in the course of his employment 
receives a sudden shock involving no physical impact but resulting in 
his disability. In the course of its opinion the court said: 


The doctors thus, in effect, stated that traumatic neurosis was traceable to 
the shock or disturbing effect on the nerves of the patient, and that in turn, the 
irritation of the nerves caused functional disorders, and, that whether the dis- 
ability resulted from nervous reaction or from auto-suggestion set in motion 
by memory of the accident, the result was the same to the injured person. 

In Wasmuth-Endicott Co. v. Karst, 1922, 77 Ind. App. 279, 1383 N. E. 609, 610, 
the court defines the word “injury” as follows: 

“In common speech the word ‘injury,’ as applied to a personal injury to a 
human being, includes whatever lesion or change in any part of the system pro- 
duces harm or pain or a lessened facility of the natural use of any bodily activity 
or capability.” 

[3] The Supreme Court of Michigan in Klein v. Len H. Darling Co., 1922, 217 
Mich. 485, 187 N. W. 400, 403, said: 

“An accident happened in which the deceased was an actor, and the shock to 
him was so acute and so depressed his vital forces as to kill him. We must not 
overlook man’s nervous system and mental makeup and their intimate relation 
to his vital forces. 

“This man died because his vital forces could not meet and withstand the 
acute depression occasioned by what he had done in the course of his employ- 
ment. The injury to him was no less real and fatal in its consequences than 
a mortal wound. ‘Accidents,’ within the comprehension of the Workmen’s 
Compensation Law, include all accidents actionable at law and all former non- 
actionable accidents, except in case of intentional and willful misconduct on 
the part of the employe.” 

{4] Although there is a conflict on the question, the majority of the reported 
cases take the view that there is an accidental or personal injury within the 
workmen’s compensation acts where an employee, in the course of his employ- 
ment, receives a sudden shock or fright, involving no physical impact, which 
results in his disability. 109 A. L. R. (1937) Annotation, page 892. 

7 * * > 7” * * 

[9] The purpose of the Act is to provide compensation to a workman for the 
loss of his opportunity to engage in work, when his disability is occasioned 
by an injury suffered from an accident arising out of and in the course of his 
employment. 

In the instant case, the disability of Mrs. Hagood was occasioned by an injury 
which may be fairly traced to a risk which arose out of and in the course of 
her employment. There was a direct causal relation between the electric flash 
and the irritated condition of her nervous system. 

Traumatic neurosis is a definite ailment recognized by the medical profession. 
The condition produced by “shell shock” is not unknown to the average layman. 
We are not equipped to invade the fleld of psychiatry, and must depend on 
medical experts to advise us. 

As a result of the accident and injury Mrs. Hagood was incapacitated for 
work. Her incapacity was as effectual as if it had been caused by visible lesion. 


In the present case it appears that following a protracted period 
of active combat flying Ensign Tootle was an occupant of an airplane 
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shot down in action at the battle of Midway on June 4, 1942, and he 
parachuted into the sea. Increasing manifestations of shock or de- 
rangement or exhaustion of his nervous system dated from that event 
and soon became so pronounced as temporarily to incapacitate him 
for flying. Resolving what doubt there may be in the matter in con- 
sonance with the basic purpose of the Executive regulations to permit 
the temporary continuance of flying pay where the incapacity to 
make flights is attributable to the hazards of flying, it is concluded, 
on the record presented, that the officer’s incapacity during the period 
in question was due to an injury “while an occupant of an aircraft or 
as a result of jumping from * * * an aircraft” and, therefore, 
was “by reason of an aviation accident” within the definition con- 
tained in the Executive order. 

Accordingly, you are advised that to the extent he otherwise may 
be entitled to flight pay over the period in question, Ensign Tootle 
is entitled to be credited with flight pay on the basis that he was in- 
capacitated for flying by reason of an aviation accident occurring on 
June 4, 1942. 


(B-34217) 


TRANSPORTATION OF HOUSEHOLD EFFECTS OF CIVILIAN EM- 
PLOYEES—INCLUSION OF FEDERAL TRANSPORTATION OF PROP- 


ERTY TAX IN AMOUNTS REIMBURSED 


Where a civilian employee, upon change of station, is required to pay the trans- 
portation expense incident to the transfer of his household goods and personal 
effects, rather than being permitted to effect shipment on Government bill 
of lading or purchase order, otherwise proper reimbursement authorized 
by section 6, Executive Order No. 8588, as amended, of transportation ex- 
pense “actually and necessarily incurred” may include amounts expended 
by the employee for the property transportation tax imposed by section 620 
of the Internal Revenue Act of 1942. 


— General Warren to the Administrator of Veterans’ Affairs, May 15, 
1943: 


I have your letter of April 30, 1943, as follows: 


Section 620 of the Revenue Act of 1942, Public Law 753, 77th Congress, approved 
October 21, 1942, adds to the Internal Revenue Code a new section, No. 3475, effec- 
tive December 1, 1942, which imposes a tax of three per centum upon amounts 
paid for the transportation of property within the United States and exempts 
amounts paid by or to the United States or any agency or instrumentality of the 
United States for the transportation of property. 

Employees of the Veterans Administration upon the occasion of shipment of 
personal property in connection with transfer between official stations under the 
provisions of Executive Order No. 8588 as amended by Executive Order No. 9122 
have been required to arrange and pay for their own local hauling to and from 
rail freight stations and in some instances to arrange and pay for cross country 
hauling by van. Reimbursement claims submitted by employees in such cases are 
supported by the carrier’s paid bill for transportation, with the Federal property 
tax indicated thereon as a separate item. Information furnished by Mr. D. 8. 
Bliss, Deputy Commissioner of Internal Revenue in a letter dated March 13, 
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1943, copy enclosed, is to the effect that no exemption from payment of tax on 
transportation of property may be obtained by employees who ship property 
at the ultimate expense of the United States. Your decision is therefore requested 
as to whether employees properly may be reimbursed from the Salaries and 
Expenses appropriation for this Administration, within the limitations prescribed 
in the cited Executive Orders, for amounts expended by them for Federal trans- 
portation tax included in charges for transportation of personal property which 
is authorized to be shipped by the employees upon change of official station at 
the expense of the United States. 

In this connection it may be stated that as suggested in your decision dated 
November 30, 1942 (B-29349) action is being taken with a view to making 
authorized shipments of personal property of employees between official stations 
of this Administration an administrative responsibility through use of purchase 
order and bill of lading. The anticipated adoption of this procedure will of 
course eliminate the question of Federal tax on amounts paid for transportation 
except where, by reason of the particular facts or circumstances involved in 
individual cases, it might not be feasible for the Administration to assume respon- 
sibility for shipment. 


The governing regulations issued under the act of October 10, 1940, 
54 Stat. 1105, direct that: 

Shipment shall be made on Government bill of lading or purchase order when- 
ever possible ; otherwise reimbursement shall be made to the employee for trans- 
portation expenses actually and necessarily incurred within the limitations pre- 
scribed by these regulations. * * * (Section 6 of Executive Order No. 8588 as 
amended April 6, 1942, by Executive Order No. 9122.) 

Since by the terms of the taxing statute referred to in your submis- 
sion the tax imposed is required to be paid by the person making the 
payment subject to the tax—the employee in this instance—it would 
seem obvious that the tax thus paid is a part of the transportation ex- 
penses “actually and necessarily incurred” by the employee. 

Accordingly, this office will not question otherwise proper pay- 
ments representing reimbursement to transferred civilian employees 
of amounts expended by them for Federal transportation tax in con- 
nection with the transportation of their household goods and personal 
effects, such payments to be made from the appropriation for salaries 
and expenses of the Veterans’ Administration, act of June 27, 1942, 
56 Stat. 420, Public Law 630, which is specifically made available for 
expenses incurred in the “transfer of household goods and effects as 
provided by the Act of October 10, 1940, and regulations promulgated 
thereunder.” 


(B-84459) 
COMPENSATION—PART TIME EMPLOYEES 


The basic annual salary of a part time employee, as defined in the regulations 
issued pursuant to the War Overtime Pay Act of 1943, on which is to be 
computed the 15 percent additional compensation authorized by section 
8 (c) of said act, should be computed by dividing the number of hours 
the part time employee works per week by the number of hours in the 
administrative workweek currently in effect for full time employees of the 
same class, and multiplying the quotient by the basic annual salary rate 
for full time service established by the Classification Act. Rules stated in 
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22 Comp. Gen. 738, id. 827, with respect to additional compensation under 
the act of December 22, 1942. for part time employees, need not be re- 
garded as remaining in effect beyond April 30, 1943—the expiration date 
of that act. 

In the case of part time employees employed on a per annum Salary rate basis 
to work a designated number of hours per week with differing lengths 
of work days during the week, the basic compensation, on which is to be 
based the 15 percent additional compensation authorized for such em- 
ployees by section 3 (c) of the War Overtime Pay Act of 1943, for 15-day 
semimonthly pay periods (including any such pay period during which 
the employee is in a pay status for only a portion of the period) should 
be computed by the following formula: Hours actually worked during the 
pay period divided by the hours that should have been worked, times 15/360, 
times the part time annual salary rate. 22 Comp. Gen. 889, amplified. 


Comptroller General Warren to the Secretary of War, May 17, 1943: 
I have your letter of May 12, 1943, as follows: 


Section 3 (c) of the War Overtime Pay Act of 1943 (Public Law 49—78th 
Congress), approved May 7, 1943, provides for payment of additional com- 
pensation to part-time employees in the following manner: 

“(c) Any officer or employee to whom this Act applies and whose hours of 
duty are less than full time, or whose compensation is based upon other than a 
time period basis shall be paid, in lieu of overtime compensation or additional 
compensation under the foregoing provisions of this Act, additional compen- 
sation at a rate of 15 per centum of so much of their earned basic compensa- 
tion as is not in excess of a rate of $2,900 per annum.” 

In its regulations issued pursuant to Section 9 of the Act (Departmental 
Circular No. 424, dated May 8, 1948), the Civil Service Commission has defined 
part-time employees, who will be paid under the above provision, as follows: 

“Part-time employees are employees who are regularly required to work a 
specified minimum number of hours per week administratively fixed in advance 
at less than the administrative work-week for similar employees in the same 
department or agency. Such employees shall be considered part-time employees if 
they are required to work a specified minimum number of hours per week 
eT ENS the fact that they do not work the same number of hours each 

ay.” 

The Commission also defines full-time employees as follows: 

“Full-time employees are employees who are regularly required to work, 
as a minimum, the number of hours in the administrative work-week specified 
for employees in their respective groups.” 

In your decision of February 2, 1943 (22 Comp. Gen. 738), it was held that 
“the earned basic compensation of regular part-time employees and the ten 
percentum additional compensation was legally fixed and is to be computed in 
line with prior decisions of this office . . . on the work-week in eect on the 
date of approval of Joint Resolution No. 170—December 22, 1942.” In view 
of the enactment of the War Overtime Pay Act of 1943, and the Civil Service 
Commission’s regulations quoted above, your decision is requested as to 
whether the annual salary of part-time employees as defined above may be 
determined by the following formula: 


Hours of Part-time employee _, basic annual salary as established by 
Hours of Full-time employee the Classification Act of 1923, as 
of same class amended. 


36 _, 1440 
8 x i $1080) 

In your-decision to the Secretary of State, dated March 12, 1943, (B-82961), 
you adopted the rule, “to pay them for actual hours worked on a per annum 
basis for the period employed [semi-monthly pay periods or a fraction thereof] 
proportionately to the hours they should have worked [during the same periods]”. 
This general rule is recognized as equitable to both the employee and the 
government and the Department wishes to continue its application under the 
War Overtime Pay Act of 1943. In view of the fact the Department has part- 
time employees who do not work the same number of hours each day but do 
work a standard number of hours each week, as is permitted under the Civil 


(For ex: 
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Service Commission’s definition of part-time employees quoted above, your 
approval is requested of the use of the following formula for computing the pay 
of such employees for each pay period: 


Hours actually worked x+ 15 x Part-time annual salary rate 
Hours should have worked “* 360 plus 15% 
during pay period 


Operation of the formula suggested above may be illustrated by the following 
example. A part-time employee in a CAF-2 position having a weekly tour of 
duty of 36 hours (whereas full-time employees of the same class work 48 hours) 
distributed over eight hours on Monday, Tuesday and Wednesday and four hours 
on Thursday, Friday and Saturday, works all assigned hours during the pay 
period May 1 to 15. Since this tour of duty requires a total of 76 hours service 
during the pay period, Ct eee salary will be computed as follows: 


76/76 x % 60 * $1080=$45 


$45+15% , eatin $51.75, total salary May 1 to 15. 


If the same employee were in non-pay status from Saturday, May 1, through 
Tuesday, May 4, for any cause, the computation would be as follows: 


56/76x 3. X $1080=$33.15 


$33.15+15% of $33.15=$38.12, total salary May 1 to 15. 


The above formula would be applied in all cases and all periods of non-pay 
status within the pay period would be accounted for on the same basis. This 
would apply whether the non-pay status was due to absence from duty on a 
work day, appointment after the beginning of the pay period, or separation 
during a pay period. 

The formula presented above follows the rule previously adopted, that is, pay- 
ment for actual hours worked on a per annum basis proportionately to the hours 
that should have been worked. Further, close analysis of the formula will 
reveal that it contains all of the elements necessary to pay part-time employees 
on an annual basis with proportionate credit for Sundays and holidays falling 
within the pay period. The first fraction of the formula represents the desired 
proportion between the hours worked and those that should have been worked, 
and the second assures that compensation for each day in the pay period (15) 
will be computed in proportion to the total days for which compensation is 
authorized on an annual basis (360) as required by the Act of June 30, 1906 
(5 U. S. C. 84). 

Your early consideration of the questions presented herein will be appreciated 
in order that certifying officers may release payrolls for the first period under the 
new legislation with the least possible delay. 


The rule stated in the decision of February 2, 1943, 22 Comp. Gen. 
738, to which you refer, and, also, in decision of February 24, 1943, 22 
Comp. Gen. 827, for computing the earned basic compensation and the 
percentage increase of part time employees under joint resolution of 
December 22, 1942, 56 Stat. 1068, authorizing increases in compensation 
for Federal officers and employees over the period from December 1, 
1942, through April 30, 1943, was as follows (quoting from the 
syllabus of the decision of February 24, 1943) : 

The “basic compensation” of part time employees, on which is to be computed 
the 10 percent additional compensation authorized for such employees by the act 
of December 22, 1942, is to be regarded as the compensation legally fixed for the 
position on December 22, 1942, computed in the proportion that the number of 
hours part time employees work per week bears to the number of hours in the 


workweek in effect on that date for full time employees, notwithstanding a subse- 
quent increase in the hours of work for full time employees and irrespective of 


















1046 DECISIONS OF THE COMPTROLLER GENERAL 


whether the part time employees were hired before or after the date of such 
extension of the hours for full time employees. 

In the event of a change in the number of hours per week a part time employee 
is required to work, his “basic compensation”—upon which the 10 percent addi- 
tional compensation to which he is entitled under the act of December 22, 1942, 
is to be computed—should be recomputed on the basis of the proportion that the 
number of hours per week he works bears to the number of hours in the workweek 
in effect for full time employees on the date of said act, irrespective of any 
increase in the workweek of full time employees. 

Those rules were stated under a statute and regulations of the Presi- 
dent—which statute and regulations are no longer in effect, having 
expired April 30, 1943—and, accordingly, said rules need not be re- 
garded as remaining in effect beyond April 30, 1943. 

The definition of “part-time employee”, quoted in your letter from 
the regulations of the Civil Service Commission issued pursuant to 
section 9 of the War Overtime Pay Act of 1943, 57 Stat. 77, Public Law 
49, authorizes and requires the use of the number of hours in the 
administrative workweek currently in force, rather than as of De- 
cember 22, 1942, as the basis for computing the earned basic compen- 
sation and the 15 percent increase of part-time employees authorized 
by section 3 (c) of the new statute, 57 Stat. 77. Accordingly, the 
formula stated in the fourth paragraph of your letter is approved 
and properly is for application on and after May 1, 1943. 

The other formula proposed in your letter for computation under the 
War Overtime Pay Act of 1943, approved May 7, 1943, and the regu- 
lations of the Civil Service Commission thereunder, of the aggregate 
compensation of part-time employees in the several situations pre- 
sented appears in accord with the general rule stated in the referred-to 
decision of March 12, 1943, B-82961, 22 Comp. Gen. 889 (which rule 
was stated by this office under the prior law and regulations), and 
appears to give proper regard for the change in the formula first above 
approved under the new law and regulations for computing the earned 
basic compensation and percentage increase for part-time employees 
who work their entire regular tour of duty. Accordingly, that for- 
mula, also, is approved and properly is for application on and after 
May 1, 1943. 


(B-34335) 


LEAVES OF ABSENCE—COMPENSATION ADJUSTMENTS FOR OVER- 
DRAWN LEAVE UPON SEPARATION FROM SERVICE—VICTORY TAX 


The amount of the indebtedness of a former employee for overdrawn leave upon 
separation from service may be recredited to the applicable salary appropri- 
ation by set off against his retirement fund credit—otherwise available for 
set off—only to the extent of the net amount of his salary (including 5 
percent credited for retirement), after deduction of the amount withheld for 
Victory Tax, during the period of the overdrawn leave; but in order that the 
amount paid from the salary appropriation for the overdrawn leave may be 
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fully restored by recrediting, also, the amount withheld for Victory Tax, the 
matter should be referred to the Claims Division of this office for appropriate 
action. 


Comptroller General Warren to the President, United States Civil Service 
Commission, May 18, 1943: 


I have your letter of April 30, 1943, as follows: 


There has been presented to the Commission a question regarding a former 
Federal employee who, upon separation from the service, was indebted to the 
Government on account of overdrawn leave. 

In connection with salary already paid for the leave period involved, there 
was deducted the Victory Tax applicable thereto. In making recovery for the 
overdrawn leave payment from the amount due the separated employee under 
the Civil Service Retirement Act upon claim by the employing agency, it becomes 
necessary to determine the basis for recovery. 

Your decision is, therefore, respectfully requested as to whether the Com- 


mission shall approve set-off covering 100% of the salary paid, or whether ad- 
justment is necessary to cover the Victory Tax withheld. If the latter point 
is answered in the affirmative, information is requested concerning the basis for 
such adjustment and what rights the former employee may have by reason of 
said Victory Tax. 

As 100 percent of an employee’s salary is paid out of the appropria- 
tion chargeable therewith during any period of overdrawn leave, 
it follows that the appropriation so charged is required to be re- 
credited with 100 percent of the salary when the employee upon his 
separation from service is, pursuant to the leave regulations, required 
to adjust his pay account because of overdrawn leave. However, the 
amount of the Victory Tax withheld during the period of the over- 
drawn leave is not paid over to the employee but is for depositing in 
the Treasury of the United States to the credit of Internal Revenue 
Collections, pursuant to applicable regulations. See General Regu- 
lations 96 dated December 15, 1942, and Supplement thereto No.1, 
dated April 3, 1943, 22 Comp. Gen. 1168. Accordingly, the amount to 
the credit of an employee in the retirement fund is available for set- 
off on account of overdrawn leave of only 95 percent of an employee’s 
salary paid on and after January 1, 1943 (including 5 percent credited 
for retirement)—the Victory Tax having become effective January 1, 
1943—assuming of course that the employee’s individual account is 
available for set-off of the indebtedness under the rules stated in the 
decision of May 8, 1942, 21:Comp. Gen. 1000. In such cases the former 
employee has no right or title to any part of the amount of the Victory 
Tax withheld from his salary during overdrawn leave, thus leaving 
the internal revenue collections enriched to the extent of such tax 
and requiring a return of the amount of the withheld tax to the ap- 
plicable appropriation. 

Any such case involving the situation here presented requiring an ad- 
justment of the amount of an employee’s salary withheld for Victory 
Tax should be referred to the Claims Division of this office for appro- 
priate action. 
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(B-34051) 


LOCAL TELEPHONE CALLS—CHARGES FOR CALLS FROM HOTEL 
ROOMS IN EXCESS OF USUAL 5-CENT RATE 





In order that credit may be allowed in the audit of accounts by this office for 
official local telephone calls made by employees from hotel rooms or through 
hotel switchboards, requiring the payment of a 10-cent charge, rather than 
the usual 5-cent charge, for each call, there is required to be furnished a 
proper showing that the calls were so made—otherwise it must be presumed 
that they were made from ordinary pay stations at the usual 5-cent rate. 


Comptroller General Warren to the Secretary of Commerce, May 19, 1943: 
I have your letter of April 22, 1943, as follows: 


Your decision is requested with respect to whether the General Accounting 
Office may properly disallow payment for the difference between 5 and 10 cent 
local telephone calls made by Government employees. The General Accounting 
Office makes these exceptions on the ground that the various telephone com- 
panies of the United States charge 5 cents for a local telephone call. 

The standard charge made by the various telephone companies of the United 
States for local telephone calls is 5 cents per call. However, while the telephone 
companies may prescribe a charge of 5 cents for local telephone calls from pay 
stations, it is an universal custom of hotels to make a charge of 10 cents for 
local telephone calls made through the switchboard of the hotel and, in many 
instances, the pay stations located in hotels also charge 10 cents for local calls. 

It appears to the Civil Aeronautics Administration that such exceptions to 
charges in excess of 5 cents for local calls are not practicable. It is unreason- 
able to expect an employee of the United States Government handling matters 
of a confidential nature or other Government business to leave his hotel room 
to go down to the street floor or elsewhere to locate a pay station in order to make 
a local telephone call costing only 5 cents. To do so would be in many cases 
a waste of government time, and frequently it would be impossible to carry 
necessary papers to a telephone booth to properly accomplish the purpose of 
the call. Furthermore, it may be necessary to make such telephone calls in 
the presence of others or under circumstances requiring immediate action where 
any delay would result in complications and unpredictable situations which 
might be detrimental to the interests of the Government, which could be avoided 
by prompt yse of available telephone accommodations. Even if such use of the 
telephone did involve cost in excess of 5 cents for a local telephone call, it can 
readily be appreciated that the saving of time and other considerations far 
outweigh the small excess cost. It can hardly be expected that a Government 
employee should interrupt his conference, waste not only his time, but the 
time of other persons there, in order to locate a telephone station having a charge 
of 5 cents per local telephone call. It is the duty of the Government employees 
to conduct all business of the Government in the most expeditious manner pos- 
sible, which duty cannot be carried out under the exceptions of the General 
Accounting Office, requiring that a local telephone call cannot cost more than 5 
cents. This limitation on the amount that can be spent for a local telephone 
call imposes undue hardship on employees and interposes unnecessary obstacles 
to the prompt and efficient performing of their duties. 

In connection with your consideration of this problem, it should be noted 
that the Government Statutes and travel regulations do not prescribe any limita- 
tion on amounts to be expended for a local telephone call or calls. 

Your decision is requested as to whether a charge in excess of 5 cents per 
local telephone call should be disallowed. 


















Over a period of approximately six months suspensions were made 
in the audit on some 40 vouchers submitted by employees of your 
Department in which telephone charges of 10 cents each for local 
calls had been paid. In some cases the overcharges have been refunded 
by the employees while in others the suspensions have been removed 
and credit allowed upon receipt of satisfactory explanation that the 
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calls were made from hotel rooms and that a charge of 10 cents was 
actually paid. Approximately 20 suspensions are still outstanding. 
The responsibility for such suspensions rests with the individual em- 
ployees in failing to state that the calls were made from hotel rooms, 
or through the hotel switchboards requiring payment by them of 
a 10-cent charge. In the absence of such explanation, it must be 
presumed that they were made from an ordinary pay station from 
which local calls are only 5 cents each. This office recognizes the 
necessity and desirability of making telephone calls in many cases 
directly from the hotel rooms rather than from a public pay station 
and that in such cases the charge may be in excess of the usual 5-cent 
charge for each call. When a proper showing is made to that effect, 
on the voucher or otherwise, credit in the accounts will be allowed 
accordingly. 


(B-33763) 


PAY—PROMOTIONS—EFFECTIVE DATE—MEMBERS OF ARMY 
NURSE CORPS 


A member of the Army Nurse Corps may be considered an “officer” within the 
purpose and intent of the act of October 14, 1942, which provides, inter alia, 
that every officer of the Army of the United States, or any component thereof, 
promoted to a higher grade after December 7, 1941, shall be deemed for all 
purposes to have accepted his promotion to higher grade upon the date of 
the order announcing it, and shall receive the pay and allowances of the 
higher grade from such date, so that, upon promotion, members of the Corps 
may be considered as having accepted in like manner as officers of the 
Army of the United States. 


Assistant Comptroller General Yates to Lt. Col. H. A. Pierce, U. S. Army, May 
20, 1943: 

There has been received by indorsement of April 9, 1943, your letter 
of March 1, requesting decision whether you are authorized to make 
payment on a voucher submitted therewith in favor of First Lieu- 
tenant Amelia M. Frazier, chief nurse (Res. Nurse), Army Nurse 
Corps, covering difference in pay between second lieutenant and first 
lieutenant for the period July 14, 1942, date of order announcing 
her promotion and July 23, 1942, date preceding execution of new 
oath of appointment. 

The act of October 14, 1942, 56 Stat. 787, provides: 

That every officer of the Army of the United States, or any component thereof, 
promoted to a higher grade at any time after December 7, 1941, shall be deemed 
for all purposes to have accepted his promotion to higher grade upon the date 
of the order announcing it unless he shall expressly decline such promotion, and 
shall receive the pay and allowances of the higher grade from such date unless 
he is entitled under some other provision of law to receive the pay and allowances 
of the higher grade from an earlier date. No such officer who shall have sub- 
scribed to the oath of office required by section 1757, Revised Statutes, shall be 
required to renew such oath or to take a new oath upon his promotion to a higher 
grade, if his service after the taking of such an oath shall have been continuous. 


The Army Nurse Corps is a part of the Medical Department of the 
Army, section 10 of the act of June 3, 1916, 39 Stat. 171. The act 
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of July 9, 1918, 40 Stat. 879, provides that the Nurse Corps (female) 
of the Medical Department of the Army should thereafter be known 
as the Army Nurse Corps. Section 3 of that act is as follows: 


That the superintendent shall be appointed by, and, at his discretion, be 
removed by, the Secretary of War; that all other members of said corps shall be 
appointed by, and, at his discretion, be removed by, the Surgeon General by and 
with the approval of the Secretary of War; but the assistant superintendents, 
the directors, the assistant directors, and the chief nurses shall be appointed by 
promotion from other members of the corps, and shall, upon being relieved from 
duty as such, unless removed for incompetency or misconduct, revert to the 
grades in the corps from which they were promoted. 


The last paragraph of section 10 of the act of June 4, 1920, 41 Stat. 
766, 767, 768, provides: 


Hereafter the members of the Army Nurse Corps shall have relative rank as 
follows: The superintendent shall have the relative rank of major; the assistant 
superintendents, director and assistant directors, the relative rank of captain; 
chief nurses, the relative rank of first lieutenant; head nurses and nurses, the 
relative rank of second lieutenant; and as regards medical and sanitary matters 
and all other work within the line of their professional duties shall have authority 
in and about military hospitals next after the officers of the Medical Department. 
The Secretary of War shall make the necessary regulations prescribing the rights 
and privileges conferred by such relative rank. 


See also Public Law 828 approved December 22, 1942, 56 Stat. 
1072. 

Whether the word “officer” occurring in a statute is to be construed 
in a strictly technical sense or in a broader, more popular sense is for 


determination from the intention of the Congress in each case. This 
is exemplified by decisions of the Supreme Court of the United States 
in the cases of United States v. Mouat, 124 U. 8. 303, and United States 
v. Hendee, 124 U. 8. 309. In the Mouat Case, it was held that a naval 
paymaster’s clerk was not an officer within a statute authorizing pay- 
ment of mileage of officers, whereas in the Hendee Case it was held 
that a naval paymaster’s clerk was an officer of the Navy under a statute 
authorizing longevity increase of pay for services as an officer. 

The act of October 14, 1942, supra, refers to “every officer of the 
[Army of the] United States or any component thereof,” not to com- 
missioned officers only ; members of the Army Nurse Corps are a part 
of the Medical Department of the Army, and while not officers in the 
Army, they have relative rank. 

In a decision dated April 28, 1941, to the Secretary of the Navy, 
B-16088, the question was presented whether appropriated funds for 
the pay of enlisted men of the Navy were available for the pay of such 
men if assigned to duty in connection with a Navy nurses’ mess ashore, 
such enlisted men being in excess of the number authorized to be 
assigned to officers’ messes by the act of March 17, 1941, 55 Stat. 34, 
Public Law 13, 77th Congress. After a brief reference to the statutory 
provisions relative to pay and allowances of female nurses of the Army 
and Navy it was said in that decision: 
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It will thus be seen that Navy nurses for some purposes are assimilated to 
officers, and see the act of May 13, 1926, 44 Stat. 5382; they have a military status, 
Laws Relating to the Navy, Annotated, Supplement 1929, page 180. Their pay 
and allowances are appropriated for under “Pay of naval personnel,” and they 
have various benefits accruing to officers and enlisted men of the Navy, see Laws 
Relating to the Navy, Annotated, Supplement 1929, page 1013. They do not have 
an enlisted status and they more nearly proximate the status of an officer. Having 
a military status and rights superior to those of enlisted men, but possibly inferior 
to those of commissioned officers, they are within the reason for the rule fixed 
by the statute you have quoted and for the purpose of that prohibition must be 
treated as officers. 

Attention may be invited also to a decision of this office dated Jan- 
uary 12, 1940, to the Secretary of the Navy, B-7514, in which it was 
held, in effect, that the pay of retired nurses of the Navy who were 
entitled to hospitalization and domiciliary care was subject to the same 
deductions as was the pay of retired officers receiving such medical 
attention under similar circumstances. 

Some of the reasons advanced by the Secretary of War for enact- 
ment of Public Law 746, as set forth in a letter dated July 28, 1942, 
to the Chairman, Committee on Military Affairs, United States Senate, 
were to obviate the necessity of obtaining a new oath of office from an 
officer each time he was promoted, and the virtual impossibility to get 
the necessary papers to the officer concerned or to have them returned 
as in the case of an officer in the field, an officer engaged in combat 
operations, or an officer in the hands of the enemy as a prisoner of war. 
Members of the Army Nurse Corps are on duty at far distant posts and 
it is understood that some are in the hands of the enemy as prisoners 
of war. It is apparent that the reasons advanced by the Secretary of 
War as a basis for the enactment of the act of October 14, 1942, are 
applicable, also, to members of the Army Nurse Corps. Therefore, they 
come within the purpose and intent of Public Law 746, supra, and upon 
promotion may be considered as having accepted in like manner as 
officers of the Army of the United States. 

Accordingly, payment on the voucher, returned herewith, is author- 
ized, if otherwise correct. 


(B-34464) 


COMPENSATION—WITHIN-GRADE PROMOTION—PROMOTION AND SUB- 
SEQUENT DEMOTION AS AFFECTING ELIGIBILITY PERIOD 


An employee who was promoted temporarily to a higher grade with a resulting 
increase in compensation at a per annum rate exceeding a $100 one-step 
compensation increment in the lower grade has received an “equivalent 
increase in compensation” within the meaning of the within-grade salary- 
advancement statute of August 1, 194l-—as defined in Executive Order 
No, 8882 as being “any increase or increases which in total are equal to 
or greater than the compensation increment in the lowest grade * * *”— 
rendering him ineligible for a periodic within-grade salary advancement 
until after the expiration of 18 months from the date of the temporary 
promotion, even though the actual amount of additional compensation re- 
ceived during the effective period of the promotion was less than $100. 
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oe General Warren to the Administrator of Veterans’ Affairs, May 20, 
1943: 


I have your letter of May 11, 1943, as follows: 


There are respectfully submitted for decision questions as to whether auto- 
matic increases in salary which are otherwise in order are authorized under 
the provisions of Section 2 (b) (1) of Public Law 200, 77th Congress in the 
following cases: 

(1) An employee who was promoted from CAF-7, $2700 per annum to 
CAF-8, $2900 per annum, effective March 11, 1942, and demoted from CAF-8, 
$2900 per annum to his former position, CAF-7, $2700 per annum, effective 
May 25, 1942, at his request. 

(2) An employee who was promoted from CAF-3, $1740 per annum to CAF-4, 
$1800, effective September 5, 1942, and demoted from CAF-4, $1800 per annum 
to her former position, CAF-3, $1700 per annum, effective September 12, 1942. 

Section 2 (b) (1) of Public Law 200, supra, provides: 

“(1) That no equivalent increase in compensation from any cause was 
received during such period, except increase made pursuant to subsection (f) 
of this section ;”. 

The President was authorized by Section 2 of Public Law 200, supra, to issue 
the necessary regulations for the administration of the Act, and by Executive 
Order No. 8882 dated September 3, 1941, Section 1 (d), the term “equivalent 
increase in compensation” was defined as follows: 

“(d) ‘Equivalent increase in compensation’ shall mean any increase or in- 
creases which in total are equal to or greater than the compensation increment 
in the lowest grade in which the employee has served during the time period 
of eighteen or thirty months, as the case may be.” [Italics supplied.] 

It seems apparent that the totals of the increases in compensation actually 
received in the foregoing cases are not equal to or greater than the compen- 
sation increment in the grades from which the employees were temporarily 
promoted, which were the lowest grades in which these employees had served 
during the governing time periods, and it would seem to follow that the tem- 
porary promotions do not fall within the above stated definition of “equivalent 
increase in compensation”, and would not bar the rights of such employees to 
the automatic promotions provided for by Public Law 200, supra. 

Notice has been taken of 21 Comp. Gen. 285, and the subsequent decisions 
based thereon, but the circumstances in the cases cited above are believed to 
be distinguishable. 


In the decision of October 27, 1941, 21 Comp. Gen. 369, the fol- 
lowing rule was stated (quoting from the syllabus on page 370) : 


A restoration in compensation after a reduction is an “equivalent increase in 
compensation from any cause” within the meaning of the act of August 1, 
1941, providing for uniform within-grade salary advancements, and the Presi- 
dent’s regulations thereunder, and the prescribed period that the employee 
must serve without such an equivalent increase in order to be eligible for a 
salary advancement under the act begins to run from the date of the restoration. 


In addition to the decision cited in your letter, reference is made 
to 21 Comp. Gen. 326, 478, 641. See, also, the decision of February 
14, iviz, 21 Comp. Gen. 773, 775, involving civilian employees of 
the Engineer Department of the Army controlled by administra- 
tive regulations providing for temporary “up and down” salary 
ratings, wherein it was stated in pertinent part: 


In cases such as here involved the temporary assignment for a brief period 
to work paying a lower salary rate would not be regarded as a reduction in the 
regular salary rate of the employee; nor is it necessary to regard the restora- 
tion to the regular duties and salary after such a reduction as an “equivalent 
increase in compensation” within the meaning of the act of August 1, 1941, and 
the President’s Regulations, but rather, simply as a condition of their employ- 
ment in the regular position. 

. . 
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The rule stated in this case with respect to the “up and down rating” of 
employees under the long existing administrative regulation is to be understood 
as not modifying the rule stated in decisions of October 2, 1941, 21 Comp. Gen. 
285, and October 13, 1941, 21 Comp. Gen. 826, relating to salary changes under 
the general rules and regulations governing such changes. For instance, where 
there is no administrative regulation providing for “up and down rating” of 
employees involved, a temporary promotion involving an increase of compensa- 
tion of $60, $100, $200, or $250 or more per annum, as the case may be, such as a 
temporary promotion to fill a vacancy caused by the absence of a regular incum- 
bent in the military service, or the temporary promotion of an employee on 
another roll established under a special appropriation to perform a particular 
job, would constitute an “equivalent increase in compensation” within the meaning 
of the act of August 1, 1941, and upon restoration to the regular roll the pre- 
scribed period to be considered for automatic promotion purposes would begin 
to run from the date of the temporary promotion. 


Referring to the penultimate paragraph of your letter, you are ad- 
vised that the words “equivalent increase in compensation from any 
cause” appearing in the statute and the word “any increase or increases 
which in total are equal to or greater than the compensation increment” 
appearing in section 1 (d) of the President’s regulations, quoted in 
your letter, relate to the per annum rate of the increase in compensa- 
tion—the compensation increment in the salary grades prescribed by 
the Classification Act being fixed on a per annum rate of compensa- 
tion—not to the actual amount of additional compensation received 
during the part of a year that the promotion or increase in compensa- 
tion may have been effective. Accordingly, I am unable to concur 


in the view expressed in the penultimate paragraph of your letter. 
In case (1) the time period of 18 months began to run from March 
11, 1942, and in case (2) from September 5, 1942. 


(B-33661) 


SIX MONTHS’ DEATH GRATUITY—PERSONS DECLARED DEAD AFTER 
MISSING STATUS—PAY RATE APPLICABLE 


In the case of a Marine Corps enlisted man who was officially carried in a missing 
status and subsequently declared dead as of a certain date, the death gratuity 
authorized by the act of June 4, 1920, as amended, in an amount equal to six 
months’ pay at the “rate received * * * atthedateof * * * death” 
should be computed on the pay rate to which the man was entitled (by reason 
of the provisions of section 2 of the act of March 7, 1942, with respect to the 
continuance of the pay of missing persons) on the date as of which he was 
declared dead, rather than on the rate he was receiving at the beginning of 
the missing status. 


Assistant Comptroller General Yates to Col. Tom E. Thrasher, Jr., U. S. Marine 
Corps, May 29, 1943: 


There has been received your letter of February 22, 1943, submitting 
a voucher in favor of Florence Yentoch, mother and designated bene- 
ficiary of Loren William Yentoch, No. 244204, deceased, late Platoon 
Sergeant, U. S. Marine Corps, for $1,333.80, represented as equal to 
the pay of the deceased for six months, the claim arising under the act 
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of June 4, 1920, 41 Stat. 824, as amended by the act of May 22, 1928, 45 
Stat. 710. 

The records in this office show that Sergeant Yentoch was officially 
carried as missing since September 3, 1941, and was, by the Secretary 
of the Navy, officially declared deceased as of September 3, 1942. You 
request decision as to whether the man’s rate of pay on September 3, 
1941, $148.60 per month, or that on September 3, 1942, $222.30 per 
month, should be used in paying the six months’ death gratuity pay. 

The act of June 4, 1920, 41 Stat. 824, as amended, 34 U. S. C. 943, 
provides in pertinent part, as follows: 


Immediately upon official notification of the death from wounds or disease, not 
the result of his or her own misconduct, of any officer, enlisted man, or nurse on 
the active list of the regular Navy or regular Marine Corps, or on the retired list 
when on active duty, the Paymaster General of the Navy shall cause to be paid 
to the widow, and if there be no widow, to the child or children, and if there be 
no widow or child, to any other dependent relative of such officer, enlisted man, 
or nurse previously designated by him or her, an amount equal to six months’ 
pay at the rate received by such officer, enlisted man, or nurse at the date of 
his or her death, * * * 


The act of March 7, 1942, 56 Stat. 144-147, provides: 


Sec. 2. Any person who is in active service and is officially reported as missing, 
missing in action, interned in a neutral country, or captured by an enemy shall, 
while so absent, be entitled to receive or to have credited to his account the same 
pay and allowances to which such person was entitled at the time of the begin- 
ning of the absence or may become entitled fo thereafter: Provided, That such 
person shall not have been officially reported as having been absent from his 
post of duty without authority: Provided further, That expiration of the agreed 
term of service during the period of such absence shall not operate to terminate 
the right to receive such pay and allowances: 

a - * + * + > 

Sec. 5. Upon the expiration of twelve months from the date the person is 
reported as missing, or missing in action, in the absence of an official report of 
death of the missing person, the head of the department concerned is authorized 
to make a finding of death of such person. Following a finding of death, the six 
months’ death gratuity provided by law is authorized to be paid. * * * 

* . ” + - + 

Sec. 15. This Act, except sections 13, 16, 17, and 18, shall be effective from 
September 8, 1939, and shall remain in effect until the termination of the present 
war with Germany, Italy, and Japan, as proclaimed by the President, and for 
twelve months thereafter. 


The act of June 4, 1920, as amended, provides for payment of an 
amount equal to six months’ pay at the rate received by the enlisted 
man at the date of his death. Section 2 of the act of March 7, 1942, 
provides that a person officially reported as missing shall, while so 
absent, be entitled to receive or to have credited to his account the 
same pay and allowances to which he was entitled at the time of the 
beginning of the absence or may become entitled to thereafter. Ac- 
cordingly, you are advised that, on the facts presented, the rate of 
pay to which the enlisted man was lawfully entitled on September 3, 
1942, date he was officially declared dead, should be used in computing 
the six months’ death gratuity pay. 

The voucher and accompanying papers are returned herewith. 
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COMPENSATION—OVERTIME AND ADDITIONAL—EMPLOYEES WHOSE 


HOURS OF WORK ARE GOVERNED BY THOSE OF PRIVATE ESTAB- 
LISHMENTS 


In the case of employees whose hours of work are governed by those of private 
establishments which they serve, it is the duty and responsibility of the 
United States Civil Service Commission under the War Overtime Pay Act 
of 1943, to determine whether overtime work schedules are feasible for such 
employees, and the question of whether they are entitled to overtime com- 
pensation under the formula prescribed in sections 2 and 3 (b) of the act or 
to additional compensation, in lieu of overtime compensation, under the 
formula prescribed in section 3 (a) is dependent upon the Commission’s 
determination as to the feasibility of overtime schedules for such employees. 

The determination of the United States Civil Service Commission, for the pur- 
pose of payment of overtime or additional compensation under the War 
Overtime Pay Act of 1943, as to whether overtime work schedules are feasible 
for employees of the Bureau of Customs, Treasury Department, whose hours 
of work are governed by those of private warehouses in which they serve, 
may be made with regard to the employees working in a particular ware- 
house or for the entire service. 


Comptroller General Warren to the Secretary of the Treasury, May 29, 1943: 
I have your letter of May 18, 1943, as follows: 


With respect to the application of the provisions of Public Law 49—78th 
Congress, relating to overtime pay and additional compensation for Federal 
employees, your decision is requested as to whether certain storekeepers in the 
field service of the Bureau of Customs, who work on the basis of 44 hours a 
week and who are compensated at $2100 or more per annum, shall be paid 
under the provisions of (A) Sec. 2, which provides for overtime pay at the rate 
of one and one-half times the regular earned basic rate of compensation for 
employment in excess of 40 hours, or (B) Sec. 3 (a), which provides for addi- 
tional compensation (in lieu of overtime compensation) at the rate of 15 per 
centum of so much of the earned basic compensation as is not in excess of the 
rate of $2900 per annum, or (C) Sec. 3 (b), which provides for the payment of 
additional compensation at the rate of $300 per annum in lieu of overtime com- 
pensation, if the overtime compensation payable under Sec. 2 is not at least 
equal to $300 per annum. 

While the general administrative workweek for full-time employees of the 
Treasury Department is 48 hours a week, the hours of work of full-time store- 
keepers in the field service of the Bureau of Customs are governed by the work- 
ing hours of private warehouses in which they serve. Where the warehouses 
operate on the basis of.forty hours a week, it necessarily follows that the store- 
keepers work 40 hours a week, since work in excess of that number of hours 
is not feasible. Likewise, where warehouses operate on a 44-hour basis or on 
a 48-hour basis, the working hours of the storekeepers correspond to those of 
the warehouse. , 

Under the above circumstances, it is assumed that a storekeeper, who works 
40 hours a week and whose rate of compensation is $2400 per annum, is entitled 
to additional compensation (in lieu of overtime) at the rate of 15 per centum 
of his earned basic compensation. It is assumed, also, that a storekeeper who 
regularly works 48 hours a week and whose rate of compensation is $2400 per 
annum is entitled to overtime compensation at the rate of one and one-half 
times his per annum rate of pay for the 8 hours worked in excess of 40 hours. 
For those storekeepers who regularly work 44 hours a week and whose rate of 
compensation is $2400 per anum, as well as for those storekeepers who are com- 
pensated at the rate of $2400 per annum and who now work 40 hours or 48 
hours a week and whose working time may be adjusted in the future to 44 
hours a week, this Department requests your advice as to whether they should 
be paid overtime compensation for the 4 hours in excess of 40 hours, or whether 
they should be paid additional compensation at ghe rate of 15 percentum of earned 
basic compensation, or whether they should be paid additional compensation 
at the rate of $300 per annum in lieu of overtime pay which does not amount 
to at least $800 per annum. 
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Your attention is invited to the fact that a storekeeper receiving earned basic 
compensation at the rate of $2400 per annum would receive the same aggregate 
rate of pay, regardless of whether he worked 40 hours or 44 hours, if it is held 
that the pay for storekeepers on a 44-hour workweek must be computed under 
the provisions of Sec. 3 (a). On the other hand, a storekeeper receiving earned 
basic compensation at the rate of $2400 per annum and working 44 hours a week 
would receive less pay than a storekeeper receiving the same rate of earned 
basic compensation and working 40 hours a week, if it is held that the pay of 
the former must be computed under the provisions of Sec. 2 or under the pro- 
visions of Sec. 3 (b). 

Your advice is also requested with respect to the factors entering into compu- 
tation of pay for part-time employees. Under the provisions of Public Law 821 
and applicable rulings of the Comptroller General, the base pay per annum of 
part-time employees with a regular tour of duty was determined by dividing 
the number of hours of the weekly tour of duty of the part-time employee by 
the number of hours in the full-time administrative workweek of the employing 
department or agency at the time of the enactment of Public Law 821, and multi- 
plying the quotient by the per annum rate for full time employment. For 
example, the base pay of a $1440 per annum employee employed 33 hours a week 
in this Department, which had an administrative workweek of 44 hours at the 
time Public Law 821 was enacted, was computed as follows: 


33 
— X $1440=$1 
nue $1080 


Sec. 9 of Public Law 49 authorizes and directs the Civil Service Commission 
to promulgate rules and regulations deemed necessary and appropriate to the ad- 
ministration of the provisions of the law. In Departmental Circular No, 424, 
dated May 8, 1948, issued pursuant to Sec. 9 of Public Law 49, the Commission 
defined the administrative workweek for full-time employees as follows: 

“The administrative workweek for each group of full-time employees shall be 
the minimum number of hours of work per week specified by the general public 
regulations issued by the head of a department or independent establishment 
pursuant to section 2 of the Act of March 14, 1936, 49 Stat. 1161, 5 U. S. C. 29a, 
and in accordance with applicable circulars of the Bureau of the Budget.” 

The question arises in this Department, which is now on a 48-hour workweek 
basis, as to whether the number of hours of the weekly tour of duty of part-time 
employees should be divided by 48 rather than 44, and your decision in this mat- 
ter is requested. If it is held that the divisor should be 48, your decision is re- 
quested as to whether that figure must be used in computing the pay of part- 
time employees appointed prior to May 1, 1948 (the effective date of Public 
Law 49), as well as the part-time employees appointed on or after May 1, 1943. 


Section 3(a) and (b) of the act of May 7, 1943, 57 Stat. 76, Public 
Law 49, provides, in pertinent part— 


(a) Except as provided in subsection (c), officers and employees to whom this 
Act applies and whose hours of duty are intermittent or irregular * * * 
and, subject to the approval of the Civil Service Commission, officers and em- 
ployees whose hours of work are governed by those of private establishments 
which they serve and for whom on this account overtime work schedules are not 
feasible, shall be paid, in lieu of the overtime compensation authorized under 
section 2 of this Act, additional compensation at the rate of (1) $300 per annum 
if their earned basic compensation is at a rate of less than $2,000 per annum, 
or (2) 15 per centum of so much of their earned basic compensation as is not in 
excess of a rate of $2,900 per annum if their earned basic compensation is at a 
rate of $2,000 per annum or more. 

(b) Any officer or employee to whom this Act applies and who is entitled to 
no additional compensation under subsection (a) or subsection (c) for a pay 
period, shall be paid for such pay period, in lieu of overtime compensation under 
section 2, additional compensation at the rate of $300 per annum, unless his over- 
time compensation under section 2 for such pay period is at least equal to such 
additional compensation. 


See, also, section 2, Part IV, of the Civil Service Regulations, Depart- 
mental Circular No. 424. 
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You state in the second paragraph of your letter that “the hours 
of work of full-time storekeepers in the field service of the Bureau 
of Customs are governed by the working hours of private warehouses 
in which they serve.” Accordingly, the United States Civil Service 
Commission has the duty and responsibility of determining whether 
overtime schedules are or are not feasible for such employees, that 
is, whether their increased compensation is for computing pursuant 
to the overtime formula (section 2 of the statute), or pursuant to the 
formula prescribed in section 3(a) of the statute. Should the Com- 
mission determine that overtime schedules are feasible for storekeep- 
ers in the Customs Service, then the overtime formula prescribed in 
section 2 and section 3(b) would be applicable, but on the other 
hand, if the Commission should determine that overtime schedules are 
not feasible, then the formula prescribed in section 3(a) of the regu- 
lations would be applicable to such employees. In either event an 
employee is guaranteed $300 per annum minimum increase in com- 
pensation under the law subject to the limitation prescribed in section 
3(d) of the statute. The determination of the Commission may be 
made with regard to the employees working in any particular ware- 
house or for the entire service. 

Questions similar to those contained in the concluding paragraph 
of your letter regarding part-time employees were answered in deci- 


sion of May 17, 1943, B-34459, 22 Comp. Gen. 1043, to the Secretary 
of War, a copy of which is enclosed. What was there held in respect 
of the method of computing overtime compensation under the new 
law to part-time employees applies with equal force to the situation 
here presented. 


(B-34749) 


RIGHTS OF POSTAL EMPLOYEES REQUIRED TO WORK ON HOLIDAYS 


Postal employees who are required by a general administrative order to work 
on holidays may not be paid overtime compensation for such work, in lieu 
of compensatory time authorized and required by 39 U. S. Code 118 to be 
granted postal employees who are required to work on any holiday except 
Christmas; nor is there any authority to deny postal employees their statu- 
tory right to compensatory time for work on such holidays, 

Presidential or administrative orders requiring work on legal holidays during the 
war emergency do not and cannot change the status of such holidays for the 
purpose of applying statutes and regulations having the force and effect of 
law granting rights and benefits on the basis of the holidays. 


Comptroller General Warren to the Postmaster General, May 29, 1943: 
I have your letter of May 26, 1943, as follows: 


Under date of May 8, 1943, I issued an order (No. 21216) to the Postal Service 
as follows: 

“In view of the present conditions, May 31, 1943, and July 5, 1943, will not be 
observed as holidays. Usual postal service will be provided and compensatory 
time for work on these days will not be authorized.” 
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This order was issued in accordance with the desire of the President to maintain 
maximum output in Government activities throughout the war period. For your 
information in this connection, there is enclosed a copy of a communication from 
the Administrative Assistant to the President bearing upon the matter. Refer- 
ence is also made to paragraph 3, Section 437, Postal Laws and Regulations, 
edition 1940. 

Your decision is requested as to whether postal field employees who perform 
service on May 31, 1943 and July 5, 1943, may be paid for overtime upon the 
theory that these days are customarily regarded as holidays. 

As it is desired to issue instructions to disbursing officers in_the near future, it 
will be appreciated if a decision may be had at an early date. 


Section 118, title 39, U. S. Code, provides: 


Compensatory time to foremen, special clerks, carriers, watchmen, messengers, 
or laborers, at first- and second-class offices for work on Sundays or holidays; 
overtime in lieu thereof. 

When the needs of the service require the employment on Sundays and holi- 
days of foremen, special clerks, clerks, carriers, watchmen, messengers, or laborers 
at first- and second-class post offices they shall be allowed compensatory time 
on one day within six days next succeeding the Sunday, except the last three 
Sundays in the calendar year, and on one day within thirty days next succeeding 
the holiday and the last three Sundays in the year on which service is performed: 
Provided, however, That the Postmaster General may, if the exigencies of the 
service require it, authorize the payment of overtime for service on the last three 
Sundays in the calendar year or on Christmas Day in lieu of compensatory time. 
(Mar. 3, 1917, ch. 162, § 1, 39 Stat. 1062; Feb. 28, 1925, ch. 368 § 4, 43 Stat. 1059.) 


See also section 464, Postal Laws and Regulations, 1940. 
Paragraphs 1 and 3 of section 437, Postal Laws and Regulations, 
1940, as amended, provide: 


437. * * * holidays (in the Postal Service) shall be New Year’s Day (Jan- 
uary 1) ; Washington’s Birthday (February 22) ; Memorial Day (May 30) ; Inde- 
pendence Day (July 4) ; the first Monday in September, known as Labor Day; 
Armistice Day (November 11) ; Thanksgiving Day (fourth Thursday of Novem- 
ber) ; and Christmas (December 25). All days, other than the holidays enu- 
merated herein, set aside by the President of the United States as holidays to be 
observed by the other departments of the Government throughout the United 
States shall be construed as applicable to the Postal Service in the same manner 
and to the same extent as the executive departments. (39 U. 8S. C. (1940 ed.) 
119; 5 U. S. C. (1940 ed.) 87b Supp. I.) 


8. When any of the’ holidays mentioned in the preceding paragraphs fall on 
Sunday, the following Monday may be observed, unless otherwise specially pro- 
vided by proper authority. 


Referring to this paragraph 3, see, also, 389 U. S. Code 119, and 
Executive Order No. 1076, dated May 22, 1909, quoted in 21 Comp. 
Gen. 901, at page 902. 

It is for noting that the above-quoted statute (39 U. S. C. 118) 
authorizes and requires the granting of compensatory time to postal 
employees for work on a holiday, but does not authorize the payment 
of overtime compensation to them for work performed on any holiday 
except Christmas Day ; neither does the statute vest in the Postmaster 
General any discretion to substitute overtime compensation for com- 
pensatory time for work performed by postal employees on any holi- 
day except Christmas. Compare the provisions of 39 U. S. Code 
832 (40 hour week statute for postal employees), vesting in the Post- 
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master General a discretion to authorize payment of overtime com- 
pensation in lieu of granting compensatory time for work performed 
on Saturdays. 

Accordingly, you are advised that there exists no authority to deny 
postal employees compensatory time off from duty for work required 
on Mondays, May 31, and July 5, 1943, on one day within 30 days next 
succeeding such holidays, which is a statutory right vested in the 
employees. Neither is there any authority of law to pay the em- 
ployees overtime compensation for work performed on the said holi- 
days. Presidential or administrative orders requiring work on legal 
holidays during the war emergency do not and cannot change the 
status of such holidays for the purpose of applying statutes and regu- 
lations having the force and effect of law granting rights and bene- 
fits on the basis of the holidays. Compare 21 Comp. Gen. 901. 

The question presented is answered in the negative. 


(B-30754) 
FEDERAL TRANSPORTATION-OF-PROPERTY TAX—STATUS AS “IN- 


CREASE” IN “COST” OF CONTRACT MATERIALS OR “FREIGHT 
CHARGES” 


The tax imposed by section 620 of the Revenue Act of 1942 on the amount paid for 
the transportation of property and required to be paid by a lump sum con- 
struction contractor in connection with shipments of specified material and 
equipment allocated to the contractor by the Government for use in perform- 
ance of the contract work does not represent an “increase” in the “cost” of 
the materials and equipment or an “increase” in the “freight charges” within 
the meaning of a contract clause providing for “an equitable adjustment” on 
account of “any increase or decrease in the amount” specified in the contract 
“to cover the cost of the materials and equipment allocated to the contrac- 
tor” and the “freight charges” thereon. 


Comptroller General Warren to the Secretary of War, June 2, 1943: 
There has been considered your letter of March 26, 1943, as follows: 


Inclosed herewith is a copy of Circular Letter No. 1587 (Construction Division 
No. 421), dated May 11, 1942, issued by the Chief of Engineers, relative to 
central procurement or allocation of certain construction materials and equip- 
ment. 

Pursuant to the instructions contained in this Circular Letter, construction 
materials and equipment have been allocated to lump sum construction contrac- 
tors and the procedure followed has been to provide, in the specifications relative 
to the construction work, that certain of the materials and equipment will be 
allocated by the Government to the contractor. In such cases the Government 
designates the source or sources of the materials and equipment to be allocated 
and allocates such materials or equipment to the contractor in sufficient quanti- 
ties to construct the building or buildings for which the contract was awarded. 
Such materials and equipment are set out in the specifications and an amount is 
set up in the contract price to cover the cost thereof, plus freight charges to the 
railhead nearest the job site. The contract also provides that the contractor 
shall keep an accurate record of the cost of the allocated materials and equip- 
ment, and the freight charges thereon to the nearest railhead, and that “an 
equitable adjustment covering an increase or decrease in the amount set up above 
shall be made after the completion of the delivery of the allocated materials and 
equipment.” 

To put itself in position to make such allocations, the Government negotiates 
with suppliers of the materials and equipment and obtains from them bids to 
sell such materials and equipment at a specified price either to the Government or 
to a contractor designated by the Government. After the Government has desig- 
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nated to the contractor the source or sources of the materials and equipment 
so allocated, the contractor places an approved purchase order against the source 
designated by the Government and the materials and equipment are shipped 
from that allocated source to the contractor and paid for by him, and the con- 
tractor is reimbursed by the Government for the cost of the materials and 
equipment so allocated plus freight charges to the railhead nearest the job 
site. The provisions of the contract relative thereto are set out in Inclosures 
A and B annexed to the Circular Letter. Any excess materials or equipment 
allocated to a particular job become the property of the Government, since the 
contractor is reimbursed for the full cost of such materials and equipment plus 
freight charges, as above described. The contractor submits to the Government 
paid invoices and freight bills covering the cost of such allocated materials and 
equipment, and the amount of such freight charges. Included in the bills for 
freight charges are the amounts of any Federal transportation taxes paid by 
the contractor pursuant to Section 620 of the Revenue Act of 1942. 

A question has been raised as to whether in such a case the contractor is 
entitled to reimbursement for the portion of the freight charges covering the 
transportation tax. 

The Opinion of the Comptroller General, dated January 2, 1943, B-3074, 
dealing with the effect of the tax article there considered, with respect to the 
transportation tax does not cover the point here involved. Further, the ruling 
of the Commissioner of Internal Revenue mentioned in your Opinion of January 
2, 1948, would indicate that the exemption from‘ the transportation tax granted 
by Subsection (b) of said Section 620 is not applicable because the freight 
charges are not directly paid by the Government. The question arises, however, 
whether reimbursement of the amount of such transportation tax does not fairly 
come within the purview of the Government’s contractual obligation to reim- 
burse the contractor for “freight charges to the railhead nearest the job site”. 
It seems clear from the allocated materials clauses (the texts of which are shown 
in paragraph b of Inclosures A and B above referred to) that it was the intention 
of both the Government and the contractor that the Government would assume 
the risk that the total charges for (1) the cost of the allocated materials and 
equipment and (2) the transportation thereof to the designated railhead would 
amount to a larger sum than that specified in the contract, and that the con- 
tractor was to be protected against such risk. The provision of the contract 
that “an equitable adjustment covering an increase or decrease in the amount 
set up above shall be made after the completion of the delivery of the allocated 
materials and equipment” requires this interpretation. Whether the provisions 
of the contract with respect to “freight charges” fairly include the transporta- 
tion tax, however, is not clear. Certainly this question was not raised or dealt 
with by your Opinion of January 2, 1943. 

It is requested, therefore, that you advise me whether your office will approve 
the reimbursement to contractors of the amount of the Federal property trans- 
portation taxes paid or borne by them on or after December 1, 1942, with respect 
to freight charges which the Government is required to pay under the allocated 
materials and equipment clauses discussed in this letter. 


Section 3475 of the Internal Revenue Code, entitled “Transporta- 
tion of Property”, as enacted by section 620 of the Revenue Act of 


1942, 56 Stat. 798, 979, provides, in pertinent part: 


(a) Tax—There shall be imposed upon the amount paid within the United 
States after the effective date of this section [December 1, 1942] for the trans- 
portation on and after such effective date, of property by rail, motor vehicle, 
water, or air from one point in the United States to another, a tax equal to 
3 per centum of the amount so paid, except that, in the case of coal, the rate of 
tax shall be 4 cents per short ton. * * 

(b) Eaemption of Government Treneportation.Tee tax imposed under this 
section shall not apply to amounts paid by or to the United States or any agency 
or instrumentality of the United States for the transportation of property. 

(c) Returns and Payment.—The tax imposed by this section shall be paid by 
the person making the payment subject to the tax. Wach person receiving any 
payment specified in subsection (a) shall collect the amount of the tax imposed 
from the person making such othe and shall * * * make a return 
* * * and pay the taxes * 
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It is a universally accepted rule of law that valid contracts are to be 
enforced and performed as written and that the fact that supervening 
or unforeseen causes render performance more burdensome or less 
profitable, or even occasion a loss, is not sufficient to excuse perform- 
ance or to entitle a contractor to additional compensation. Hence 
there can be no obligation on the part of the United States to reimburse 
a contractor for the amount of a tax or other charge required to be paid 
by him in connection with the performance of his Government contract 
and which was not included in his quoted prices unless the contract 
expressly so provides. And it is apparent from the decisions of the 
Supreme Court of the United States in the cases of United States v. 
Glenn L. Martin Co., 308 U.S. 62; and United States v. Cowden Manu- 
facturing Co., 312 U. S. 34, that the scope of the reimbursement provi- 
sions contained in a Government contract should not be extended by 
administrative or judicial interpretation to embrace a case not clearly 
coming within the meaning of the language used. 

In keeping with the foregoing it was held in the decision of January 
2, 1943, 22 Comp. Gen. 583, mentioned by you, that a contract clause 
providing for the reimbursement to a contractor of payments made 
by him on account of subsequently imposed taxes “directly applicable 
to the supplies or work” covered by the contract “or the materials used 
in the manufacture thereof” or laid “directly upon the importation, 
production, processing, manufacture, construction or sale of such sup- 
plies, work or materials” does not comprehend a payment representing 
the property transportation tax imposed by the above quoted 
statutory provisions. Also, see 22 Comp. Gen. 623. 

Here it appears that the pertinent terms of the lump sum construc- 
tion contract allocated materials clauses to which you refer and which 
are contained in the enclosures marked “A” and “B” accompanying 
Circular Letter No. 1587 (Construction Division No. 421), dated May 
11, 1942, issued by the Chief of Engineers, provide for “an equitable 
adjustment” on account of any “increase or decrease in the amount” 
included in the contract price and set forth in said clauses “to cover the 
cost of the materials and equipment allocated to the contractor” and 
the “freight charges to the railhead nearest the job site.” 

Such provisions clearly require a fair and just settlement by the 
Government and the contractor in respect to the matters coming within 
the scope of the said clauses. However, it is to be observed that the 
clauses do not purport to stipulate for such an adjustment with respect 
to all expenses that a contractor may incur in connection with the 
acquisition and transportation of allocated materials and equipment— 
just as the contract clauses involved in the above cited decisions did 
not authorize reimbursement to a contractor for all payments made by 
him on account of subsequently imposed taxes—but only with respect 
to an “increase” in the amount representing the “cost” of the materials 
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and equipment and “freight charges” thereon to the railhead nearest 
the job site. 

Obviously, the Federal property transportation tax required to be 
paid by a lump sum construction contractor in connection with ship- 
ments of materials and equipment subsequent to their acquisition by 
him may not properly be regarded as a part of their “cost”. Nor does 
it appear that the words “freight charges” as used in the clauses here 
involved comprehend an amount representing such tax. On the con- 
trary, in the absence of anything to suggest that said words were used 
in a different sense, it would seem to be clear that they should be taken 
in their ordinary and popular sense—that is, as signifying the com- 
pensation which a carrier is entitled to collect from a shipper for the 
services rendered in connection with the transportation of property. 

In this connection attention is invited to the decision of January 7, 
1943, to the Secretary of the Navy, B-31455, where the contract in- 
volved contained a provision somewhat similar to the clause involved 
in the decision in 22 Comp. Gen. 583, supra, and, also, a clause provid- 
ing that “Such changes as may occur in the tariff freight rates or 
transportation charges used in determining delivered prices, except 
switching charges, after April 20, 1942, will be for the account of the 
Government”; and, in holding that such provisions did not authorize 
reimbursement to a contractor of the amount paid by him on account 


of the Federal property transportation tax, it was said: 


Of course, there can be no doubt that—as between a shipper and a carrier—the 
legal incidence of the tax imposed by the above-quoted statutory provisions is 
upon the shipper, here the contractor ; and it is clear that the tax—imposed as it 
is upon the amount paid for the transportation of property—does not represent a 
charge for any service in connection with the transportation of the commodity 
involved in a particular case but is a charge representing a pecuinary burden 
imposed for the support of the Government. Also, it is apparent that in billing 
and collecting the tax for the benefit of the United States the carrier is acting 
merely in the capacity of an agent or trustee and that the payment of the amount 
of the tax by the shipper is made not for the purpose of liquidating any charge 
for transportation service but in order to satisfy the demand of the United States 
in its sovereign capacity. * * *a 


The rationale of that holding applies with equal force in the instant 
case. Hence, since the Federal property transportation tax required 
to be paid by a Government lump sum construction contractor in con- 
nection with the shipment of allocated materials and equipment must 
be regarded as an amount paid in addition to and not as a part of the 
compensation to which the carrier is entitled, there can be no reason- 
able basis for the view that such tax represents an “increase” in the 
“freight charges” paid by the contractor, within the meaning of the 
provisions of the allocated materials clauses here involved. 

In view of the foregoing, you are advised that payment is not author- 
ized on the basis of the provisions contained in said allocated materials 
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clauses of any claim by a contractor for reimbursement of an amount 
paid by him on account of the property transportation tax imposed by 
section 3475 of the Internal Revenue Code. 


(B-33944) 


TRANSPORTATION OF HOUSEHOLD EFFECTS BY MOTOR VAN—DE- 
STRUCTION BY FIRE WHILE STORED IN TRANSIT—GOVERNMENT 
LIABILITY FOR TRANSPORTATION, PACKING, AND STORAGE 
CHARGES 


Where, in connection with the decentralization of a Government agency, the 
contract for motor van shipment of an employee’s household effects con- 
tained a provision for storage in transit at carrier’s warehouse pending 
receipt of employee’s address at new station, and the greater portion of the 
said effects was destroyed by fire while so stored and within the specified 
storage privilege period, payment to the carrier is limited to the packing, 
unpacking, and transportation charges applicable to that portion of the effects 
actually delivered, and, as storage charges were “for 30 days or fraction 
thereof,” the amount payable therefor is not subject to deduction merely 
because storage period was less than 30 days. 


Assistant Comptroller General Yates to P. L. Cecil, Federal Works Agency, 
June 2, 1943: 


There has been considered your request per your letter dated April 
16, 1943, file FM-F-HLB, as an authorized certifying officer, for a 
decision in the matter of a claim of the Allied Van Lines, Inc., per 


bill numbered X-4631 for $258.76 covering the transportation of 
household goods from Washington, D. C., to Chicago, Illinois, under 
bill of lading WApb 47181 dated August 26, 1942. 

Your letter shows that these household goods were the property of 
Mrs. Flora S. Lowe, an employee of the Bureau of Public Debt, who 
was transferred from Washington to Chicago under decentralization 
procedure, and that apparently the greater part of the property was 
destroyed or otherwise rendered valueless by a fire on September 16, 
1942, while in a warehouse of the Garfield Park Storage Company at 
Chicago. You indicate that Mrs. Lowe submitted (to the carrier) a 
“total inventory” showing either the value or the purchase price of 
her property as $1,326.70; that the Allied Van Lines, Inc., offered 
Mrs. Lowe $784.50 as “partial settlement” for this inventory; that 
this last “figure is satisfactory to Mrs. Lowe” who has signed a 
“partial release” for this amount; but that the Allied Van Lines, 
Inc., would “not pay [Mrs. Lowe] until advised” that “the tariffs 
will be paid.” You indicate, also, that numerous other similar cases 
probably will arise in connection with the same fire and that the 
Office of Decentralization Service gave instructions on October 20, 
1942, to “Notify carriers the freight and packing charges on goods 
damaged in Chicago fire will be paid by Government.” 
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It is noted’ that on November 3, 1942, Mrs. Lowe appears to have 
signed bill of lading WApb 47181 as having— 


* * * this day received from Allied Van Lines at Chicago, Il. the * * * 
property described in this bill of lading, in apparent good order and condition, 
except as noted on the reverse hereof. * * * Weight Three thousand, five 
hundred, sixty pounds. * * * 


There is no exception noted on the reverse of the bill of lading and 
as 3,560 pounds apparently was the full weight of the property shipped 
it is apparent that this certificate of delivery is not consistent with the 
record otherwise which indicates that no more than a small part of 
this property actually was delivered to Mrs. Lowe. 

The carrier’s bill X-4631, which apparently was received by the 
Federal Works Agency January 25, 1943, is stated as follows: 


Washington, D. C. 
Chicago, Ill. 3560 [pounds], $5.81 [rate per 100 pounds]__.________-_ $206. 84 
* a . ” + o 


Temporary storage charge: 
= {rate per 100 pounds]-_-...-._-._-______ 
30 [rate per 100 pounds]_---._---_______- 
. 20 {rate per 100 pounds]__-___-_____ rue 
Packing and unpacking as per freight bill attached_-_-___- 


The “freight bill attached” shows in this connection as follows: 


Quan- 
Item tity Each | Charge 


Packing and unpacking 4 | 4.00} 16.00 
Rates include: *. ¢ 
(1) Packing, unpacking and | Cartons not over 3 5 | 1.00 5. 00 
the use of packing con- cu. ft. 
tainers and materials, 


or 
(2) Packing and the packing | Over 3 cu. ft. not over 

containersand materials 6 cu. ft. 

in the event that such 

packing containers and 

materials are retained 

by the shipper or con- 

signee. 


Aside from the Ll eacliie hid unpacking dheran the firbaadind rates 
are based on a weight of 3,560 pounds. 

You state that you are “in doubt as to what portion, if any, of the 
amount claimed by the carrier for transportation and accessorial 
charges is properly to be certified for payment” and you request 
decision— 

* * * as to which of the following methods should be employed in certifying 


the enclosed voucher for payment: 
(a) Pay all of the tariffs assessed? 
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(b) Pay only the tariff for services performed up to the time of the fire? 

(c) Pay the tariff only on that portion of the shipment that was not destroyed 
in the fire and was ultimately delivered to final destination or to a place of 
residence selected by the shipper? 

(d) Pay no portion of the claim? 

(1) If the third procedure “c” above, is to be followed may the entire amount 
claimed by the carried for packing service performed at point of origin (Wash- 
ington, D. C.,) prior to the shipment be paid whether or not the materials 
were destroyed in the fire? Also, if this procedure is followed in arriving at the 
amount to be paid the carrier for the line haul, may this office compute the 
weight of the delivered portion of the shipment from the total weight thereof 
according to the ratio of the cubical content of the delivered portion to the 
cubical content of the entire shipment or must the carrier actually weigh the 
portion that was delivered? 

(2) Is the carrier entitled to payment for a full month of storage as provided 
by the tariff hereinbefore referred to, or should it be reimbursed only for that 
portion of the month (13 days) that the shipment was in storage prior to its 
destruction by fire? 


Bill of lading WApb 47181 shows that the household goods shipped 
thereunder were delivered on August 29, 1942, to the Allied Van Lines, 
Inc., at Washington, D. C. (2505-13th Street, N. W.) to be forwarded 
to Chicago, Illinois, “by the said company and connecting lines, there 
[Chicago] to be delivered in like good order and condition to” Mrs. 
Lowe. On the face of this bill of lading there then appeared the 
remark— 

STORAGE IN TRANSIT AT ALLIED VAN LINES, INC., 1018 SO. WABASH 
AVE., CHICAGO, ILLINOIS, PERMITTED FOR NOT TO EXCEED 60 DAYS 


UNDER PROVISIONS OF HOUSEHOLD GOODS CARRIERS BUREAU 
TARIFF 20MF, I. C. C. NO. 28. 


Bill of lading WApb 47181 provided, also, that the shipment was to 
be forwarded “subject to conditions stated on the reverse” of the bill 
of lading in pertinent part as follows— 


ConDITIONS 


It is mutually agreed and understood between the United States and carriers 
who are parties to this bill of lading that— 

1. Prepayment of charges shall in no case be demanded by carrier, nor shall 
collection be made from consignee. On presentation to the office indicated on 
the face hereof of this bill of lading, properly accomplished, attached to freight 
voucher prepared on the authorized Government form, payment will be made to 
the last carrier * 

2. Unless otherwise aoa provided or otherwise stated hereon, this 
bill of lading is subject to the same rules and conditions as govern commercial 
shipments made on the usual forms provided therefor by the carrier. 

* * * . - - * 

6. Receipt of the shipment is made subject to the “Report of Loss, Damage, or 

Shrinkage” noted hereon, 


Under the “rules and conditions” governing commercial shipments 
made on the “usual forms provided therefor by the carrier” the latter 
would receive shipments “consigned and destined as shown below” and 
agree “to carry to destination indicated below”— 


Consigned. to. 
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See Household Goods Carriers’ Bureau Agent Tariff No. 20, MF- 
I. C. C. 28, page 11, “Uniform Household Goods Bill Of Lading For 
Motor Carriers,” and compare with “Uniform Straight Bill Of Lad- 
ing”, Consolidated Freight Classification No. 15, page 303, under which 
a carrier transporting a commercial shipment thereunder would re- 
ceive the property “marked consigned and destined as indicated below” 
and agree “to carry to its [the carrier’s] usual place of delivery at said 
destination.” 

Consigned to 

Destination County of 

It would seem, therefore, that “destination” has a different and more 
comprehensive meaning under the household goods bill of lading than 
under the uniform bill of lading—to wit: Under the former bill of 
lading “destination” signifies not only the city or town but also the 
consignee’s address therein, while under the uniform bill of lading 
“destination” means no more than the city or town indicated. As con- 
cerns transportation of household goods by motor carriers this con- 
clusion is consistent with the well known practice of such carriers’ 
picking up the articles at the consignor’s house and delivering them 
to the consignee’s house. See in this connection Practices of Motor 
Common Carriers of Household Goods, 17 M. C. C. 467, 476, where it 
is said— 

In the transportation of household goods, common carriers by motor vehicle 
of that commodity render a specialized and personalized service which is more 
convenient to the public than that offered by other transportation agencies. The 
contents of homes and other establishments are moved directly therefrom, gen- 
erally uncrated, to the point of destination where the articles are placed in the 
home or other establishment in accordance with the shipper’s direction. Through 
the many accessorial services which these carriers offer, they will, if the shipper 
desires, perform all packing, unpacking, and other services necessary to minimize 
the inconvenience to the customer incident to changing his place of residence or 
location of his store or other establishment. Because of the specialized nature 
of the service performed by these carriers, their industry has grown to the point 


where it now [July, 1989] probably handles 90 percent of the availab!e household 
goods traffic. 


And as to motor common carriers generally see Rules and Rates of 
O. K. Transfer & Storage Company in Southern Territory, 18 M. C. C. 
699, 702, where it is said— 

* * * Owing to the physical limitations inherent in transportation by water 
and by rail, such carriers have never been held obligated to deliver freight beyond 
their docks and stations. Such limitations do not apply in the case of transporta- 
tion by motor vehicle, one of the advantages of which is the great mobility of 
the equipment with which the transportation is performed. It therefore seems too 
obvious to require discussion that where a truckload shipment moves from one 


consignor at origin to one consignee at destination the line-haul rates are under- 
stood to include one pick-up and one delivery. * * * 


See, also, Proportional Rates Between Norfolk and Richmond, Va., 
26 M. C. C. 58, 57—“Motor-carrier rates generally include the services 
of one pick-up and one delivery.” And see California Motor Carrier 
Rates, 41 M. C. C, 19, 80, where “Point of destination” is defined as 
the “precise location at which property is tendered for physical delivery 
into the custody of the consignee or his agent.” 
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In the present instance tariff No. 20 specifically provided that— 
“Except as otherwise provided herein the rates named in this tariff 
include one pick-up and loading at point of origin and one delivery and 
unloading at point of destination”; and that “Rates * * * in- 
cludes loading and unloading and the actual movement .or transporta- 
tion of property from origin to destination ; but does not include Addi- 
tional Services.” “Additional Services” include “Storage In Transit” 
authorized under tariff rule 17 and there defined as “(a) * * * 
the holding of the shipment in the warehouse of the carrier or its 
agent, for storage, pending further transportation.” [Italics sup- 
plied]. Concerning this privilege, rule 17 further provides— 


(b) Unless otherwise provided, storage in transit will be effected only at the 
request of the shipper or owner and will be permitted only in the warehouse of 
the carrier in possession, or its agent. For the purpose of this rule a carrier may 
designate any warehouse to serve as its agent. 

The bills of lading on shipments stored in transit must specify the final 
destination. 

(c) Property moving under this tariff may be stored in transit for a period 
not to exceed sixty (60) days from date of unloading shipment into the ware- 
house, At the expiration of the time limit specified herein the transit privilege 
will cease and the warehouse shall be considered the destination of the shipment 
and agent of the shipper. 

(d) The transportation rates to apply on shipments stored in transit under this 
rule and forwarded from warehouse within the time limit specified in paragraph 
(c) will be the transportation rate from initial point of origin to final destination 
except when the shipper orders shipment stored at a point not via the shortest 
route between point of origin and destination the transportation rate shall be at 
the mileage via the storage points. 

(e) Rates shown in this tariff do not include the extra service required in 
the unloading and loading of storage in transit shipments into or out of ware- 
house. When a storage in transit shipment is placed in warehouse, a charge will 
be made to cover the extra service of unloading into warehouse for storage and 
reloading onto carrier’s vehicle, as shown in this tariff. 

(f) If a shipment remains in storage after expiration of the time limit specified 
in paragraph (c) transportation charges from initial point of pick-up to ware- 
house and all other lawful charges must be paid by the shipper or owner of the 
property at the expiration of such time limit. 

If a shipment remains in storage after expiration of time limit specified in 
paragraph (c) transportation charges from initial point of pick-up to warehouse 
shall be determined by use of applicable transportation rates and in such cases 
the unloading and loading charge will not apply. * * * 

(g) After expiration of time limit, property will remain in carrier’s or agent's 
warehouse with carrier’s liability limited to that of a warehouseman, or the 
carrier, may at its election,-place the property in a public warehouse in the name 
of the shipper or owner subject to a lien for transportation and other lawful 
charges. 

(h) When goods are placed in a public warehouse instead of carrier’s or agent’s 
warehouse at the request of the shipper, the location of such public warehouse will 
be used as the point of destination and must be so noted on the Bill of Lading 
and Freight Bill. The liability on the part of the carrier will cease when the 
shipment is unloaded into such public warehouse. The shipment will be stored 
in the name of the owner, shipper or consignee. Transportation charges must be 
paid prior to delivery at the public warehouse. [Italics supplied.] 


It will be noted that tariff rule 17 provides for “storage in transit” 
which is defined in substance as a holding of the shipment in the car- 
rier’s warehouse “pending further transportation”, such warehouse 
being somewhere between points designated variously as “initial point 
of origin”, “point of origin”, “initial point of pickup”, etc., and points 
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designated variously as “final destination”, “destination”, etc.; but it 
is to be noted, also, that rule 17 speaks further of rates to “warehouse” ; 
and of “location of such public warehouse” as the “point of destina- 
tion”; and provides that in certain circumstances the “warehouse” 
shall be considered the “destination” of the shipment. It seems, there- 
fore, that under rule 17, and under the Household Goods Bill of Lading 
Form, the term “destination” includes, as an essential part thereof, the 
consignee’s street address as well as the name of the city or town or 
State where the goods were to be delivered. This conclusion is con- 
sistent with what was stated in Practices of Motor Common Carriers 
of Household Goods, supra, and it seems clear that this was the under- 
standing on the part of both the administrative office and the Allied 
Van Lines, Inc., at the time the transportation here concerned was ar- 
ranged—otherwise there would have been no point in the reference on 
the face of the bill of lading to tariff No. 20 and the “STORAGE IN 
TRANSIT” permitted thereunder; nor would there have been any 
requirement or need for the referred to agreement “between the several 
carriers and the Public Buildings Administration that the portion. 
of * * * Rule 17, pertaining to storage in transit requiring ‘the 
bills of lading on shipments stored in transit must specify the final 
destination’, be waived and that the final destination address could be 
furnished at any time within the storage in transit period.” [Italics 
supplied. | 

The agreement thus referred to apparently was entered into in the 
light of the proviso in section 217 (b) of the “Motor Carrier Act, 1935,” 
49 Stat. 543, 561, and, obviously, was in contemplation of further serv- 

ice by the carrier as a part of the through service contracted for and 
' otherwise available under the provisions of tariff No. 20 and at the 
rates named therein as stated in substance on the carrier’s bill X-4631 
and the freight bill there referred to. In short, therefore, the record 
indicates that this property was to remain in the custody and possession 
of the Allied Van Lines, Inc., for not more than 60 days after unloading 
at Chicago or until within that time the carrier performed the “further 
transportation” and other service in connection therewith and the 
unpacking, etc., in accordance with the contract of affreightment. 

In view of the above it must be held that the transportation of this 
property or shipment was not ended or contemplated to be ended when 
the articles were placed in the warehouse, the effect being that the 
shipment there came to a temporary rest in the possession of the carrier 
or its agent. And the present record indicates that the greater part 
of the property was destroyed or otherwise rendered valueless by fire 
while thus in the custody or possession of the Allied Van Lines, Inc., 
or its agent, and long prior to the lapse of the 60-day period; that, 
therefore, the carrier could not deliver the property to the consignee 
“in like good order and condition” as received as the contract under 
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bill of lading WApb 47181 required; or in fact make any delivery of 
a greater part of the property; and that accordingly there was not and 
could not have been complete performance in greater part by the 
carrier of the service contracted for. 

It has long been the well established rule that a carrier will be 
paid from appropriated moneys only that amount that is due on the 
basis of such part of the shipment as is delivered in accordance with 
the contract of affreightment. 4 Comp. Gen. 562; 6 Comp. Gen. 698; 
16 Comp. Gen. 542. Accordingly, there is no apparent basis on the 
present record for payment of the amount claimed on bill X-4631 which 
is stated for the charges that apparently would have been due in the 
event of complete performance by the carrier; and any payment other- 
wise proper should be limited to the tariff charges “on that portion of 
the shipment that was not destroyed in the fire and was ultimately de- 
livered to final destination or to a place of residence selected by the 
shipper.” See your question “(c)”. Such charges should include, “for 
packing service performed at point of origin”, only such charges in- 
cluded in the items totaling $27 as were applicable to that portion of 
the shipment actually delivered to the consignee and there unpacked 
by the carrier, or unpacked by the consignee and the packing containers 
and materials not returned to the carrier. See first part of your ques- 
tion “(1)”. As the tariff charges, aside from the packing and unpack- 
ing charges, were in cents per 100 pounds the amount to be paid for 
“line haul” would appear to be properly for computation on the ratio 
of the actual weight of the goods finally delivered to the actual weight 
of the shipment. See second part of your question “(1)”. As tariff 
No. 20 provided that the storage rates named therein were “for each 30 
days or Fraction Thereof” such charges as may be found properly 
payable in this connection would not be subject to diminution merely 
because the storage period may have been less than 30 days. See your 
question “(2)”. In this connection it is noted that while the tariff 
here involved permits storage in transit for a period not to exceed 60 
days the President’s letter of allocation, dated December 8, 1942 (Al- 
location No. 42/3-83), refers to certain prior letters which, with the 
letter of December 8, 1942, made allocations totaling $6,417,000, and 
states : 

In addition to the purposes for which said $6,417,000 is available as specified 
in such letters said funds shall be available to the Public Buildings Administra- 
tion for storage in transit for not to exceed 30. days of household goods and 
personal effects of employees of decentralized agencies where the Commissioner 


of Public Buildings shall determine that such action is necessary as a result of 
conditions beyond the control of the employees concerned. 


Under this provision payment of storage in transit charges for a period 
in excess of 30 days would not be authorized. 

The carrier’s bill X-4631 and supporting papers are returned here- 
with, 
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(B-84608) 


UNIFORM ALLOWANCE—FULL TIME CONTRACT SURGEONS SERVING 
WITH THE ARMY 


Full time contract surgeons serving with the Army of the United States render 
services as civilian physicians and do not serve in any of the grades specified 
in the act of December 4, 1942, which authorizes the payment of a uniform 
allowance to certain personnel in the Army of the United States or any 
component thereof on active duty in the grades specified therein, and, there- 
fore, payment of the said allowance to such contract surgeons is not author- 
ized. 





Agratant Comptroller General Yates to Col. F. J. Keelty, U. S. Army, June 2, 
1943: 


There has been received, by indorsement of the Director, Fiscal 
Division, Army’ Service Forces, Washington, D. C., your letter of 
April 29, 1943, as follows: 


1. Under authority of the Act of July 31, 1894 (28 Stat. 208), your advance 
decision is requested of the question whether I am legally authorized to make 
payment of the enclosed voucher, which has been submitted to me as a United 
States disbursing officer, for payment, stated in favor of Rufus S. Reeves, contract 
surgeon, in the sum of $250.00, covering uniform allowance under the Act of 
December 4, 1942. The question involved is whether a contract surgeon serving 
with the Army, full time, and required to wear an Army unform of his assimilated 
rank, is included within the personnel of the Army of the United States or any 
component thereof for whom the uniform allowance is authorized in the Act of 
December 4, 1942, Public #788. 


The act of December 4, 1942, 56 Stat. 1039, Public Law 788, 77th 
Congress, is entitled “AN ACT To provide a uniform allowance for 
officers and warrant officers commissioned or appointed in the Army 
of the United States or any component thereof.” 

Sections 1 and 2 of said act provide: 


That the Act of May 14, 1940 (54 Stat. 212), the Act of March 9, 1942 (Public 
Law 492, Seventy-seventh Congress), and any provision of any other law 
authorizing the payment of a uniform allowance to any person upon being 
appointed a commissioned or warrant officer in any component of the Army of 
the United States, are hereby repealed, but any payments heretofore made pur- 
suant thereto, if otherwise correct, are hereby validated. 

Sec. 2. Except as otherwise provided in this Act, an allowance of $250 for 
uniforms and equipment is hereby authorized to be paid to the following per- 
sonnel of the Army of the United States or any component thereof: 

(a) Any person on active duty on April 3, 1939, or thereafter accepted for 
active duty, in the grade of second lieutenant, first lieutenant, or captain, and 
entitled to the pay of the first, second, or third pay periods on April 8, 1939, 
or at the time of such acceptance for active duty; and 

(b) Any person on active duty on April 3, 1989, or thereafter accepted for 
active duty, in any temporary or permanent grade of warrant officer (including 
any person appointed flight officer), except that of a chief warrant officer entitled 
to receive the base pay and allowances provided for officers of the fourth pay 
period. 


The above-quoted act pertains only to persons on active duty in the 
grades specified therein. A contract surgeon is a civilian. Army 
Regulations 40-30, paragraphs 1 and 2. He does not serve in any of 
the grades mentioned in the act but renders service as a civilian 
physician under a contract as authorized to be made by the Surgeon 
General of the Army, with the approval of the Secretary of War, as 
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authorized by section 18 of the act of February 2, 1901, 31 Stat. 752. 
While section 1 of the Pay Readjustment Act of 1942, approved June 
16, 1942, 56 Stat. 359, authorizes pay of the second period for contract 
surgeons serving full time and rental and subsistence allowances ap- 
plicable to that pay period, such contract surgeons neither expressly 
nor impliedly come within the specific provisions of the act of Decem- 
ber 4, 1942. Moreover, the legislative history of the act of December 
4, 1942, shows clearly that the uniform allowances therein granted are 
restricted to commissioned officers and warrant officers of the Army 
of the United States. The title of the act likewise indicates that the 
allowances are so restricted. 

Accordingly, payment on the voucher, which is retained in this office, 
is not authorized. 


(em 


(B-33169) 
PERSONAL MONEY ALLOWANCE—ADMIRALS AND VICE ADMIRALS 


The general provisions of section 7 of the Pay Readjustment Act of 1942, authoriz- 
ing the payment of a “personal money allowance” to officers of the Navy while 
serving in the grades of vice admiral and admiral, were not intended to be 
restricted to officers serving with such rank in the particular situations 
specified in the acts of August 29, 1916, May 22, 1917, and July 17, 1941, but, 
rather, were intended to apply generally to all officers serving in such ranks 
from and after June 1, 1942, the effective date of the said Pay Readjust- 
ment Act, including, by virtue of the provisions of section 15 of that act, 
retired officers serving on active duty in such ranks. 22 Comp. Gen. 284, 
modified. 


Assistant Comptroller General Yates to the Secretary of the Navy, June 3, 1943: 

Reference is made to your letter of March 13, 1943, requesting deci- 
sion on a matter presented in the second indorsement, March 8, 1943, 
of the Chief of the Bureau of Supplies and Accounts, as follows: 


1. Pursuant to orders of December 14, 1941, Rear Admiral Russell Willson 
USN was detached from duty as Superintendent of the Naval Academy and re- 
ported on December 30, 1941, to the Commander in Chief, U. 8. Fleet, as Chief 
of Staff and Aide. It appears from reference (b) that Rear Admiral Willson, 
while. serving in that capacity, was, on March 21, 1942, appointed by the Presi- 
dent, by and with the advice and consent of the Senate, a Vice Admiral for 
temporary service to rank from March 10, 1942; the required acceptance and 
oath of office was executed on March 21, 1942. His status was not, therefore, 
that of a Rear Admiral on the active list holding the rank and entitled to the 
pay and allowances of a Vice Admiral by virtue of designation by the President 
to perform special or unusual duty as authorized by the Act of July 17, 1941. 

2. Pursuant to orders of September 1, 1942, Vice Admiral Willson was detached 
from duty as Chief of Staff and Aide to the Commander in Chief, U. S. Fleet, 
and directed to report to the Commander in Chief for duty as Deputy Com- 
mander in Chief, U. S. Fleet, and by orders of November 11, 1942, he was directed 
to report to the Commander in Chief U. 8S. Fleet, for additional and paramount 
duty as Navy Member of the Joint Strategy Survey Committee. By orders of 
the Commander in Chief, U. S. Fleet, dated November 19, 1942, he was relieved 
from duty as Deputy Commander in Chief and directed to report to the 
Commander in Chief for duty in his Headquarters as Navy Member of the 
Joint Strategy Survey Committee. 

8. The President on December 8, 1942, approved the proceedings and findings 
of a Naval Retiring Board in the case of Vice Admiral Willson and he was 
placed on the retired list of January 1, 1943, under the provisions of Section 1453, 
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Revised Statutes, for disability resulting from an incident of the service, in the 
rank of Vice Admiral under the authority contained in Section 1457, Revised 
Statutes, and the Act of July 24, 1941. By orders of December 24, 1942, Vice 
Admiral Willson, upon being placed on the retired list, was directed to continue 
on duty at Headquarters, Commander in Chief, U. S. Fleet, as a Navy Member 
of the Joint Strategy Survey Committee. 

4. The Secretary of the Navy in letter of July 15, 1942, requested a decision as 
to whether the change between the language in Section 8 of the Act of June 10, 
1922, and that contained in Section 7 of the Act of June 16, 1942, with respect to 
personal money allowance authorized therein for officers of the Navy serving in 
the grade of Admiral and Vice Admiral, modified the ruling in 21 Comp. Gen. 164 
(161] with respect to the right of retired officers of the Navy, retired in rank 
above that of Rear Admiral by reason of the statutes cited below, to the personal 
money allowance authorized in Section 7 of the Pay Readjustment Act of 1942 
upon recall to active duty after retirement in the rank of Admiral or Vice 
Admiral: 


Act of June 21, 1930 (46 Stat. 798) (34 U. S. Code 399c) 
Act of June 22, 1938 (52 Stat. 839) (34 U. S. Code 685a) 
Act of June 23, 1938 (52 Stat. 949) (34 U. S. Code 404b) 
Act of June 16, 1942 (56 Stat. 370). 


This question was considered by the Comptroller General in 22 Comp. Gen. 284 
in which it was stated that officers on the retired list of the Navy with the rank 
of Admiral or Vice Admiral, and with the retired pay of a Rear Admiral, who 
are called to active duty do not by virtue of their rank alone serve in the capacities 
of Admiral or Vice Admiral under the provisions of law under which officers on 
the active list serve temporarily in those grades, and it is only when officers 
on the active list serve temporarily in those grades that the money allowance 
authorized in Section 7 of the Pay Readjustment Act of 1942 is payable. It was 
held in this decision, quoting from the syllabus, that: 

“When officers on the retired list of the Navy with the rank of admiral or vice 
admiral—by reason of temporary service on the active list in those grades—and 
with the retired pay and allowances of a rear admiral (upper half) are on active 
duty, the ‘full pay and allowances’ to which they are entitled under section 15 
of the Pay Readjustment Act of 1942 does not include the personal money allow- 
ance authorized by section 7 of said act for officers serving in the grade of vice 
admiral or admiral, unless they are serving in.one of the positions for which the 
rank of vice admiral or admiral is authorized for an officer on the active list.” 

5. As hereinbefore stated, Vice Admiral Willson was not heretofore, nor is he 
now, serving in one of the positions for which the rank of Admiral or Vice Admiral 
is authorized for an officer on the active list by the Act of May 22, 1917, as ex- 
tended by the Act of July 17, 1941; but the President, with the concurrence of 
the Senate, appointed him a Vice Admiral for temporary service and, while so 
serving in that rank, he was placed on the retired list in the rank of Vice Admiral 
and continued on active duty. The facts in his case are different essentially from 
those previously considered by the Comptroller General in 21 Comp. Gen. 164 [161] 
and 22 Comp. Gen. 284 in that the prior decisions involved construction of laws 
and circumstances under which officers were retired in the rank of Rear Admiral 
and advanced on the retired list to the rank of Admiral or Vice Admiral, the 
rank previously held on the active list by reason of having served as Chief of 
Naval Operations, or as Commander of a fleet or subdivision thereof. 

6. In view of the prior rulings of the Comptroller General, it has not been con- 
sidered advisable to credit Vice Admiral Willson with the personal money allow- 
ance of $500.00 since January 1, 1943, date on which he was placed on the retired 
list. However, it would appear that Vice Admiral Willson having been entitled 
to the personal money allowance while serving on the active list in the rank of 
Vice Admiral, under an appointment made by the President by and with the 
advice and consent of the Senate, would be entitled to continue in receipt of such 
money allowance while serving in that rank on active duty subsequent to retire- 
ment in his temporary rank of Vice Admiral. * * 


Section 8 (a) of the Act of July 24, 1941, 55 Stat. 604, provides: 


An officer or enlisted man of the active list of the Regular Navy or Marine 
Corps, or an enlisted man of the Fleet Reserve or Fleet Marine Corps Reserve, 
who incurs physical disability while serving under a temporary appointment in 
a higher rank, shall be retired in such higher rank with retired pay at the rate 
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of 75 per centum of the active-duty pay to which he was entitled while serving 
in that rank. 

The ninth paragraph of section one of the Pay Readjustment Act 
of 1942, approved June 16, 1942, 56 Stat. 359, Public Law 607, provides: 

Officers of any of the services mentioned in the title of this Act temporarily 
appointed to higher grades or ranks shall, for the purposes of this Act, be con- 
sidered officers of such grades or ranks while holding such temporary appoint- 
ments. 

The second paragraph of section 7 of the said Pay Readjustment Act 
of 1942, 56 Stat. 362, provides, in part: 

Officers of the Navy serving in the grade of vice admiral * * * shall be 
entitled, while so serving, to the pay and allowances of a rear admiral (upper 
half) and to a personal money allowance of $500 per year. * * 

Section 15 of the said Pay Readjustment Act of 1942, 56 Stat. 367, 
provides in part: 

* * * Retired officers of the * * * Navy * * * shall, when on ac- 


tive duty, receive full pay and allowances of the grade or rank in which they 
serve on such active duty * * *. 


Having been retired in the rank of vice admiral pursuant to section 
8 (a) of the act of July 24, 1941, supra, Vice Admiral Willson holds 
that rank on the retired list and, in the absence of any provision to 
the contrary, would appear to be entitled, under the express provi- 
sions of section 15 of the Pay Readjustment Act of 1942, to the “full 


pay and allowances” of that grade or rank while serving on active duty 
in such grade or rank subsequent to retirement, which “full pay and 
allowances” would include the “personal money allowance of $500 per 
year” which section 7 of that act expressly provides shall be paid to 
officers of the Navy “serving in the grade of vice admiral.” 

The only doubt in the matter arises from the considerations dis- 
cussed in the decision of September 30, 1942, 22 Comp. Gen. 284, cited 
by the Chief of the Bureau of Supplies and Accounts, where it was 
concluded that officers on the retired list of the Navy with the rank 
of admiral or vice admiral are not entitled while on active duty to 
the personal money allowances under said section 7 of the Pay Read- 
justment Act unless they are serving in one of the positions for which 
the rank of vice admiral or admiral is authorized for an officer on the 
active list. That decision was on the basis that the general language 
in section 7 of the Pay Readjustment Act providing that officers of the 
Navy serving in the grades of vice admiral and admiral shall be en- 
titled, while so serving, to the pay and allowance of a rear admiral and 
to a stipulated personal money allowance had reference to officers of 
lower rank temporarily serving in those grades pursuant to the act 
of August 29, 1916, 39 Stat. 558, section 18 of the act of May 22, 1917, 
40 Stat. 89, or the act of July 17, 1941, 55 Stat. 598, which conclusion, 
in turn, was-on the basis that officers on the active list were entitled 
to such higher ranks only when serving in the limited situations de- 
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scribed in those acts. However, that decision did not take into consid- 
eration the temporary appointment of officers on the active list of the 
Regular Navy or Marine Corps to higher ranks or grades in time of 
war or national emergency pursuant to section 3 of the act of July 24, 
1941, 55 Stat. 608, without express limitation as to any specific duties 
to be assigned, or the provisions in section 8 of that act authorizing 
the retirement of such officers, under certain conditions, in their higher 
temporary ranks. In the light of your present submission the conclu- 
sion appears required that the general provisions in section 7 of the Pay 
Readjustment Act, subsequently enacted—and which changed the lan- 
guage theretofore contained in section 8 of the act of June 10, 1922, 42 
Stat. 629, with respect to the pay and allowances of officers serving in 
the grades of vice admiral and admiral—were not intended to be re- 
stricted to officers serving with that rank in the particular situations 
specified in the said three earlier acts of August 29, 1916, May 22, 1917, 
and July 17, 1941, but were intended to apply generally to all officers 
serving in such ranks from and after June 1, 1942, the effective date 
of the Pay Readjustment Act of 1942, including, by virtue of the pro- 
visions of section 15 of that act, swpra, retired officers serving on active 
duty in such ranks. The decision of September 30, 1942, is modified 
accordingly. 

It follows that, if otherwise entitled, Vice Admiral Willson is en- 
titled to payment of the personal money allowance of $500 a year while 
serving on active duty in the rank of vice admiral subsequent to his 
retirement on January 1, 1943. 


(B-34534) 


WITNESSES—TRAVELING EXPENSES—GOVERNMENT PERSONNEL 
TESTIFYING ON BEHALF OF UNITED STATES 


The provision in section 850, Revised Statutes, as amended, that payment of the 
traveling expenses of officers and employees who appear as witnesses on 
behalf of the United States in any case involving the activity “in connection 
with which such person is employed” shall be made from the appropriation 
for the activity involved, relates to instances where the witness is an em- 
ployee of the involved department or agency at the time he testifies, and, 
therefore, the traveling expenses of a witness who, although still a Govern- 
ment employee, is no longer employed by the activity involved at the time 
he testifies may not be paid from the appropriations for that activity, but, 
rather, are required by the said act to be paid from appropriations for the 
Department of Justice. 

A naval officer who is subpoenaed to testify on behalf of the United States in a 
civil (as distinguished from a military) proceeding is an “officer or employee 
of the United States” within the meaning of section 850, Revised Statutes, 
as amended, respecting traveling expenses payable to officers and employees 
when testifying on behalf of the United States, and, therefore, such a naval 
officer’s right to reimbursement for travel expenses incident thereto is con- 
trolled by the provisions of the said act, rather than by the provisions of 
section 12 of the Pay Readjustment Act of 1942, respecting the travel allow- 

ances payable to members of the military and naval forces when traveling 

on official business pertaining to military and naval matters. 
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oe, General Warren to W. E. Weir, Department of Agriculture, 


I have your letter of May 11, 1948, as follows: 


In accordance with the provisions of Section 3 of the Act of December 29, 1941, 
Public Law No. 389, 77th Congress, there is transmitted herewith for advance 
decision travel reimbursement voucher in favor of Lieutenant Ernest I. Harrison, 
U. S. N. R., U. S. Navy Department, 229 Kramer Building, Elizabeth City, North 
Carolina, which is supported by letter of authority No. 290-(O), dated March 
17, 1943. The letter of authorization provides for travel by common carrier 
from Elizabeth City, North Carolina to Oxford, Mississippi and return, to appear 
before the Federal Grand Jury of the Northern District of Mississippi as a Gov- 
ernment witness in response to a subpoena issued by the Clerk of the Federal 
Court. Per Diem allowance—$6.00. It is proposed to charge the expenses to 
appropriation 1230106.001 Miscellaneous Expenses, Department of Agriculture. 

The cost of the travel was authorized on this basis in accordance with Comp- 
troller General’s Decision B-5259 dated August 14, 1989 (C. G. 19:201), the 
syllabus of which reads in pertinent part as follows: 

“Where investigators of the Division of Investigations of the Office of Personnel 
of the Department of Agriculture obtain information regarding violations of 
general criminal statutes, and violations of statutes which are administered by 
the Department, the payment of their travel and subsistence expenses when 
requested or subpoenaed to appear as witnesses before Federal grand juries 
and at the cases when they come to trial, should be made from the appropriation 
under which the authorized expenses of other official travel by said employees 
of the Department are made, in the absence of special statutory provision to the 
contrary.” [Italics supplied.] 

While Lieutenant Harrison was an employee of the Department of Agriculture 
at the time he obtained information regarding violations of Federal statutes, 
he is now serving in the Navy Department. The question is therefore raised as 
to the propriety of paying his traveling expenses on the per diem basis covered 
by the Act of June 3, 1926 (44 Stat. 688) and amendments thereto Regulating the 
Subsistence Expenses of Civilian Officers and Employees while Absent from 
Their Designated Posts of Duty on Official Business, in view of decisions of the 
Comptroller General from which we quote below: 

Decision dated August 31, 1921 (C. G. 1: 98): 

“Officers of the Army and Navy who are detailed for duty with the United 
States Shipping Board or any other civil branch of the Government are entitled 
to the same traveling allowances that they are entitled to when assigned to duty 
in the military or naval service and no other unless specific provision is made by 
statute for other traveling allowances.” 

Decision No, B-27420 dated August 7, 1942 (C. G. 22: 127): 

“A Government employee who has been inducted into the military service 
may not be paid compensation for, or traveling expenses incident to, services 
rendered in his civilian position during a period of furlough with pay from the 
military service.- A Government employee who is inducted or enlisted in the 
Army or Navy and is thereafter placed on inactive duty without pay as a mem- 
ber of the Reserve—as distinguished from a person in an active-duty status 
with pay in the military or naval service may be employed in a civilian position 
and receive the compensation thereof during the perjod of such inactive reserve 
status.” 

Reference is also made to Section 12 of Public Law 607 approved June 16, 
1942, which reads as follows: 

“Sec. 12. Officers of any of the services mentioned in the title of this Act, 
including Reserve components thereof and the National Guard, while on active 
duty in the Federal service, when traveling under competent orders without 
troops shall receive a mileage allowance at the rate of 8 cents per mile, dis- 
tance to be computed by the shortest usually traveled route and existing laws 
providing for the issue of transportation requests to officers of the Army travel- 
ing under competent orders, and for deduction to be made from mileage ac- 
counts when transportation is furnished by the United States, are hereby made 
applicable to all the services mentioned in the title of this Act, but in cases 
when orders are given for travel to be performed repeatedly between two or 
more places in the same vicinity, as determined by the head of the executive 
department concerned, he may, in his discretion, direct that actual and neces- 


540712™"—43-__70 








1076 DECISIONS OF THE COMPTROLLDR GENERAL 






sary expenses only be allowed. Actual expenses only shall be paid for travel 
under orders in Alaska and outside the limits of the United States in North 
America. 

“Unless otherwise expressly provided by law, no officer of the services men- 
tioned in the title of this Act shall be allowed or paid any sum in excess of 
expenses actually incurred for subsistence while traveling on duty away from 
his designated post of duty, nor any sum for such expenses actually incurred in 
excess of $7 per day. The heads of the executive departments concerned are 
authorized to prescribe per diem rates of allowance, not exceeding $6, in lieu 
of subsistence to officers traveling on official business and away from their 
designated posts of duty: Provided, That for travel by air under competent 
orders on duty without troops, under regulations to be prescribed respectively 
by the heads of the departments concerned, members (including officers, war- 
rant officers, contract surgeons, enlisted men, aviation cadets, and members of 
the Nurse Corps) of the services mentioned in the title of this Act, and of the 
legally constituted Reserves of said services while on active duty, and of the 
National Guard while in Federal service, or while participating in exercises, 
or performing duties under sections 92, 94, 97, or 99 of the National Defense 
Act, shall, in lieu of mileage or other travel allowances, be ‘allowed and paid 
their ‘actual and necessary traveling expenses not to exceed $8 per day, or in 
lieu thereof, per diem allowances at rates not to exceed $6 per day. 

“Travel by personnel of the services mentioned in the title of this Act, includ- 
ing the Reserve components thereof and the National Guard while on active 
duty in the Federal Service, on commercial aircraft, domestic or foreign, includ- 
ing travel between airports and centers of population or posts of duty when 
incidental to travel on commercial aircraft, shalt be allowed at public expense 
when authorized or approved by competent authority, and transportation re- 
quests for such travel may be issued upon such authorizations. Such expense 
shall be allowed without regard to comparative costs of transportation by air- 
craft with other modes of transportation. 

“Individuals belonging to any of the services mentioned in the title of this 
Act, including the National Guard and the Reserves of such services, traveling 
under competent orders which entitle them to transportation or transportation 
and subsistence as distinguished from mileage, who, under regulations prescribed 
by the head of the department concerned, travel by privately owned conveyance 
shall be entitled, in lieu of transportation by the shortest usually traveled route 
now authorized by law to be furnished in kind, to a money allowance at the 
rate of 3 cents per mile for the same distance: Provided, That this provision 
shall not apply to any person entitled to traveling expenses under the Sub- 
sistence Expense Act of 1926.” 

It has also been suggested that possibly the traveling expenses of Lt. Harrison 
may be properly payable pursuant to the provisions of Section 850, Revised Stat- 
utes, as an officer in active military service subpoenaed to appear in a civil action. 
See 4 Comp. Dec. 146, id. 752, 3 Comp. Gen. 271. In such event, of course, the 
expenses would be paid on an actual expense basis and would be reimbursed to 
the officer by the United States Marshal from the appropriation of the Depart- 
ment of Justice for fees and expenses of witnesses. Such method of settlement 
would, in effect, be on the theory that notwithstanding the fact that the individ- 
ual concerned had acquired the information desired while holding a civil position 
with the United States, he would now be furnishing such evidence merely as any 
other military officer would be in giving testimony in a civil action. 

It may be material to note that Lt. Harrison is on military furlough from his 
position in this Department pursuant to the provisions of Section 8 (b) of the 
Selective Training and Service Act. 

There are now pending before the courts other cases of violation of statutes 
in which the Department investigators who obtained the information have been 
inducted into or have enlisted in military service. It is highly probable that, 
as in this instance, these investigators now in the military services will be sub- 
poenaed by the courts to appear as witnesses for the United States, and the 
Department will be expected to, pay the traveling expenses of such investigators. 
Your decision as to whether the attached voucher is properly for payment, and 
the method to be employed in making reimbursement thereof is therefore 
respectfully requested. 


It is understood from your letter that Lieutenant Harrison per- 
formed the travel in question solely for the purpose of testifying on 
behalf of the Government before the Federal Grand Jury of the 
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Northern District of Mississippi as to matters which constituted a 
part of his official duties while serving as an employee of the Depart- 
ment of Agriculture. Hence, since this case does not appear to involve 
the detail of an officer of the Navy for the performance of duty with 
a civil branch of the Government, or the matter of contemporaneous 
employment in a civilian and military status, the decisions, 1 Comp. 
Gen. 98; 22 id. 127, quoted in your submission are not controlling in 
the present matter. Moreover, as the duty performed was not imposed 
by reason of the officer’s naval status, but by reason of the Govern- 
ment’s requirement in its civil capacity, there are not for application 
here the provisions of section 12 of the Pay Readjustment Act of 1942, 
Public Law 607, approved June 16, 1942, 56 Stat. 364, referred to by 
you, since the said act governs the travel allowances to members of the 
military and naval forces when traveling on official business pertaining 
to military and naval matters. The authorization by the Navy 
Department for the performance of the travel here involved contained 
in letter of March 18, 1943, from the Chief of Naval Personnel, was 
merely by reason of the officer’s naval status, and not because of naval 
duties to be performed thereunder. It was in the nature of an 
acquiescence to the call to perform a civil duty, and does not control 
the officer’s right to reimbursement for expenses incurred in the 
performance of such civil duty. 8 Comp. Gen. 271. 

Therefore, the duty imposed seems to fall clearly within the provi- 
sions of section 850 of the Revised Statutes, which has been amended 
by section 2 of the act of December 24, 1942, 56 Stat. 1088, Public Law 
845, to read as follows: 

When any officer or employee of the United States is summoned as a witness 
for the Government, his necessary expenses incident to travel by common car- 
rier, and if travel is made by privately owned automobile, mileage at a rate not to 
exceed 5 cents per mile, together with a per diem allowance not to exceed $6 in 
lieu of subsistence under such regulations as may be prescribed by the Attorney 
General, shall, when sworn to, be paid by the United States marshal upon certifi- 
cate of the United States attorney, assistant United States attorney, or United 
States commissioner, but no other mileage or compensation in addition to his 
salary shall in any case be allowed. Whenever any such officer or employee of 
the United States performs travel in order to appear as a witness on behalf of 
the United States in any case involving the activity in connection with which 
such person is employed, his travel expenses and per diem allowance in lieu of 
subsistence in connection therewith shall be payable from the appropriation 
otherwise available for the travel expenses of such officer or employee, such pay- 
ment to be made by the disbursing officer charged with the disbursement of funds 
under that appropriation after proper certification by a certifying officer of the 
department or agency concerned. 

Prior to its recent amendment, section 850, Revised Statutes, re- 
ferred to “any clerk or officer of the United States,” but, even that more 
restrictive language has been regarded as including members of the 
military forces who are called upon to testify for the United States 
in a civil (as distinguished from a military) proceeding. See United 
States v. National Surety Company, 168 F. 314; 3 Comp. Gen. 271; 4 id. 


1070; 15 Op. Atty. Gen. 486; 16 id. 113. Manifestly, said section 850 
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under its slightly broader language as now amended is applicable to 
persons in the military service. 

It will be observed from the above-quoted statute that where the 
officer or employee appears as a witness in a case involving the activity 
in connection with which he is employed reimbursement of his travel 
expenses shall be made from the appropriation available therefor un- 
der the control of that activity. By the plain terms of the said pro- 
vision of law such mode of reimbursement is required where the wit- 
ness is employed by the activity involved at the time he testifies on 
behalf of the Government ; otherwise—that is to say, where the witness 
is not an employee of that activity, but an employee of some other 
branch of the Government—reimbursement of said expenses shall be 
made from the appropriations of the Department of Justice. 

Considering then the application of the said statute to the instant 
case, even though Lieutenant Harrison officially ascertained or in- 
vestigated the facts as to which he testified while serving in the capac- 
ity of a civilian employee of the Department of Agriculture, the fact 
remains that he was not employed under your Department at the time 
he so testified and hence, it must be concluded that reimbursement of 
his traveling expenses may not be made from appropriations under 
the Department of Agriculture. Since, as heretofore indicated, Lieu- 
tenant Harrison may be regarded as an “officer or employee of the 
United States” within the meaning of that term appearing in section 
850, Revised Statutes, as amended, supra, the traveling expenses in- 
curred by him and a per diem allowance would appear to be proper for 
payment “by the United States marshal upon certificate of the United 
States attorney, assistant United States attorney, or United States 
commissioner” as provided by said statute. 

Accordingly, you are advised that the voucher transmitted with your 
letter may not be certified for payment. The said voucher and ac- 
companying papers are returned herewith. 


(B-83771) 


SUBSISTENCE—MESS BILLS OF MILITARY AND NAVAL OFFICERS 
TRAVELING ON GOVERNMENT-OWNED VESSELS—DELAY IN DEPAR- 
TURE OR DEBARKATION 


Under the act of May 21, 1926, and section 12 of the Pay Readjustment Act of 
1942, authorizing reimbursement of actual expenses incurred by military or 
naval personnel while performing travel on Government-owned vessels for 
which no transportation fare is charged, a military or naval officer, traveling 
under orders, who, for purposes of the Government, is required to embark 
on a Government-owned vessel prior to the hour or date of actual departure 
of the vessel, or who, for the same reasons, is detained on the vessel after 
arrival at the point of debarkation, may be considered as “performing travel” 
during such periods of delay so as to authorize reimbursement for mess bills 

incurred by the officer during the periods of delay. 
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Assistant Comptroller General Yates to the Secretary of the Navy, June 5, 1943: 
There has been considered your letter of April 9, 1943, as follows: 


There is enclosed herewith a letter from the Assistant for Disbursing, U. S. 8. 
Pocomoke, dated January 24, 1943, with accompanying correspondence, relative 
to the question of reimbursement of officers for mess bills incurred while perform- 
ing travel on Government-owned vessels. 

In the letter from the Assistant for Disbursing, U. S. 8S. Pocomoke, the sugges- 
tion is made that, for reasons therein stated, Article 2501-2 (b) (1), U. S. Navy 
Travel Instructions, be amended so as to authorize reimbursement for mess bills 
incurred by officers in a travel status aboard a Government-owned vessel from 
the date and hour of embarkation to the date and hour of debarkation. Under 
existing instructions reimbursement for mess bills incurred by officers in a travel 
status aboard a Government-owned vessel is authorized only from the date and 
hour of sailing to the date and hour of debarkation. 

Particular attention is invited to the enclosed forwarding endorsement of the 
Chief of the Bureau of Supplies and Accounts, dated March 11, 1948, wherein 
reference is made to the Comptroller General’s decision of November 2, 1942 (22 
Comp. Gen. 427). That decision involved an interpretation of the Act of June 13, 
1940 (54 Stat. 383 ; 34 U. S. C. 506), with regard to the effective date from which 
compensation at actual employment rates was authorized to be paid in the case 
of Navy Department employees appointed for overseas duty, the cited Act author- 
izing payments, in the discretion of the Secretary of the Navy, from the “date of 
sailing.” It was held in that decision (syllabus) : 

“Under the act of June 13, 1940, authorizing payment of compensation at actual- 
employment rates to civilian employees of the Navy Department, appointed for 
duty beyond the continental limits of the United States, ‘from the date of their 
sailing’ until they report for duty overseas, an employee may be allowed com- 
pensation from the date of embarkation on a vessel where, after he is required 
for purposes of the Government to embark, there is a delay in sailing because of 
present war conditions necessitating secrecy in ship movements.” 

In connection with the foregoing, your decision is requested on the question 
presented in the enclosed endorsement of the Chief of the Bureau of Supplies 
and Accounts, as follows: 

May the rule announced in the Comptroller General’s decision of November 2, 
1942 (22 Comp. Gen. 427), be applied in the settlement of mess bills incurred 
by Navy personnel ordered to travel via Government-owned vessels? 

It will be observed from the enclosed communication from the Chief of the 
Bureau of Supplies and Accounts that under date of June 3, 1941, it was directed 
that orders to officers be worded so as to enable them to report to a new ship 
or station and still not divulge the location of ships or task forces, and further, 
that such administrative action constituted the initial adoption of the present 
necessary practice of cloaking the movement of naval vessels in secrecy. For 
these reasons the Navy Department further requests that you authorize applica- 
tion of the rule prescribed in 22 Comp. Gen. 427 in the settlement of disbursing 
officers’ accounts for periods from June 3, 1941, to date in order to validate 
payments heretofore made on the same basis as suggested above, with the express 
understanding that such action will not serve as a basis for an additional claim 
by officers who have been reimbursed for mess bills, or whose mess bills have 
been paid direct to the mess, on the basis heretofore allowed. 


The next to last paragraph of section 12 of the Pay Readjustment 
Act of June 16, 1942, 56 Stat. 364, Public Law 607, provides: 
Personnel of any of the services mentioned in the title of this Act performing 


travel on Government-owned vessels for which no transportation fare is charged 
shall be entitled only to reimbursement of actual and necessary expenses incurred. 


Prior to the said Pay Readjustment Act of 1942, the act of May 21, 
1926, 44 Stat. 595, contained the following similar provision with 
respect to officers of the Navy and Naval Reserve while traveling 
under orders: 

* * * and hereafter officers performing travel by Government-owned vessels 


for which no transportation fare is charged, shall only be entitled to reimburse- 
ment of actual and necessary expenses incurred * 
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A similar restriction respecting travel of Marine Corps officers was 
included in the same act, 44 Stat. 611. 

Article 2501-2 (b) (1), Navy Travel Instructions, as amended Octo- 
ber 1, 1942, with respect to the expenses that are reimbursable to 
officers traveling via Government-owned vessels reads: 

On Government vessels for which no fare is charged: Only actual and neces- 
sary expenses incurred which are reimbursable (Act of May 21, 1926 (44 Stat. 
611) Appendix B, and Comp. Gen. A-14225, June 22, 1926). Officers in a travel 
status aboard naval vessels who are entitled to subsistence will not be required 
. to pay mess bills subject to claim for reimbursement. Disbursing officer aboard 
ship will settle such mess bills. See Art. 2136-77, 8S. and A. Manual) 

Such amended instruction omits the statement theretofore included 
therein that— 

* * * This authorizes mess bills only, from date and hour of sailing to date 


and hour of debarkation ; and on dates of sailing and debarkation, for each meal 
at one-third the daily rate charged by the mess of the vessel. 


Where it is necessary for the purposes of the Government to require 
an officer traveling under orders to embark on a Government-owned 
vessel prior to the hour or date of actual departure of the vessel, or 
where, for the same reasons, an officer is detained on the vessel after 
arrival at the point of debarkation, such periods of delay may be 
considered as time during which the officers were “performing travel” 
within the meaning of the quoted provisions of the said acts of May 


21, 1926, and June 16, 1942, and within the principles applied in the 
decision of November 2, 1942, 22 Comp. Gen. 427, referred to in your 
letter. Accordingly, you are advised that this office will not be re- 
quired to object to payments, otherwise correct, heretofore or hereafter 
made on that basis. 


(B-34344) 


SUBSISTENCE—PER DIEMS—DELAYS DUE TO LACK OF TRAIN 
ACCOMMODATIONS AND LATE TRAIN ARRIVALS 


Inasmuch as it is a matter of common knowledge that during the present emer- 
gency it often is impossible to secure train accommodations at particular 
times and that trains often arrive late at destinations, during the existence 
of the present emergency, official travelers’ statements as to the facts of 
delays may, in the absence of any information to the contrary, be accepted 
in support of payment of additional per diem in lieu of subsistence incident 
to the delays, without corroboration of such facts by a railroad official. 


Comptroller General Warren to the Secretary of the Navy, June 7, 1943: 
I have your letter of May 6, 1943, JAG:S: MFL:1ws, 40319, as 
follows: 


There is enclosed a copy of letter of April 24, 1943, from the Bureau of Supplies 
and Accounts, submitting original reclaim, likewise attached, of Mr. C. G. Smith, 
for $19.50 covering per diem suspended by the Bureau in the settlement of a 
travel claim in favor of Mr. Smith, paid under voucher number 63767, March 
26, 1948, in the accounts of Commander W. J. McNeil, (SC), U. 8. N. R. 
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The reclaim is accompanied by the original travel orders issued to Mr. Smith, 
January 27, 1943, with notice of suspension of $19.50, together with additional 
copies of the papers. 

The submittal request of Bureau of Supplies and Accounts gives full informa- 
tion as to the items comprising the original travel claim, and the grounds 
on which suspension was based. 

In support of his reclaim Mr. C. G. Smith referred to decision B-33385 of the 
Comptroller General of April 1, 1943, holding that a reclaim covering per diem 
between Washington, D. C. and New York, N, Y., occasioned by the non-avail- 
ability of Pullman accommodations, could be paid without corroboration by state- 
ments from the railroad officials, but said decision did not cover the matter of per 
diem allowance incident to train delays. 

However, in Certificate of Settlement, Claim Number 0563029, of the General 
Accounting Office, paid on Voucher No. 51669, February 22, 1943, in the accounts 
of Commander W. J. McNeil, SC, U. 8S. N. R., involving another claim, it was held 
that per diem due to the late arrival of a train could not be allowed in the 
absence of a statement from the train conductor that the train was late. 

Your decision is accordingly requested as to whether the reclaim herewith 
submitted may be paid as rendered, including as it does additional per diem 
incident to delay in New Orleans, La., while awaiting Pullman accommodations 
and the alleged late arrival of the train in Washington, D. C., and without 
corroboration of such facts by the railroad officials. 

Your decision B-33385, supra, recognized as a factor the congestion of rail 
transportation at the present time. Numerous travel claims are being received 
on which per diem is claimed for delay while awaiting Pullman accommodations 
and on account of late arrival of trains. 

In the event your office holds that the enclosed reclaim may be paid, it is the 
intention of the Bureau of Supplies and Accounts to accept claimants’ statements 
on future claims involving similar circumstances, thus avoiding the handling 
of the reclaims and expediting payments. 

In view of the situation such early consideration as may be practicable will 
be appreciated. 


Mr. Smith was authorized, in letter dated January 27, 1943, Travel 
Journal No. 2967, to proceed on or about January 27, 1943, to New 
Orleans, Louisiana, for temporary duty and, upon completion of the 
temporary duty, to return to Washington, D. C. The travel to New 
Orleans (D. O. voucher No. 63767 paid March 26, 1943, by W. J. 
McNeil) was performed as authorized, the traveler having left Wash- 
ington, D. C., at 8 p. m. February 6 and arrived at New Orleans at 
12:30 a. m. February 8, 1943. Immediately upon his arrival in New 
Orleans, he attempted to get reservations for the return trip but 
found that no accommodations were available until February 11, 
1948. Due to this fact he remained in New Orleans while awaiting 
Pullman accommodations until 9:30 p. m. February 11, 1948, and did 
not arrive in Washington until 6:30 a. m. February 13, 1943 (train 
scheduled to arrive at 4: 55 a. m.) 

In submitting his travel expense voucher to cover this trip, per diem 
was claimed from the time of departure from Washington at 8 p. m. 
on February 6 to time of return thereto at 6:30 a. m. on February 13 or 
for 634 days at $6, a total of $40.50. However, in the administrative 
examination of the voucher, per diem was allowed only from 8 p. m. 
February 6 to 4:45 a. m. February 10, that is, for 314 days at $6, or 
$21, in the absence of a statement from the train conductor that the 
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train was late as alleged by the claimant and a statement from a rail- 
road official in New Orleans that reservations for Washington were 
not available until 9:30 p. m. on February 11, 1948. 

Mr. Smith states in connection with his reclaim that the delay was 
through no fault of his but was caused entirely by urgent war condi- 
tions and refers to decision dated April 1, 1943, B-33385, in support 
of hisclaim. The decision referred to was in connection with reclaim 
of per diem iricident to travel between Washington and New York 
and it was held therein that if the only objection to the payment of 
the reclaim was the inability of the claimant to secure accommoda- 
tions on trains leaving Washington, D. C., later and New York, New 
York, earlier than the hours shown on the voucher, the traveler’s 
statement of the several facts narrated by her could be accepted with- 
out corroboration by statements from the railroad officials since the 
congestion of rail transportation between the two cities at the time 
of the involved travel was a matter of common knowledge. 

Regarding early departure from official station and delay at tem- 
porary duty station in order to secure Pullman accommodations see 
decision dated March 26, 1943, B-82732, in which it was held in con- 
nection with travel between Washington, D. C., and Richmond, Vir- 
ginia, that in the absence of evidence to show that the employee could 
not have secured accommodations on the following morning or that 
the official duty was such that it could not have been completed in the 
time available between the hours of arrival at Richmond and of de- 
parture therefrom, as set forth in the schedule under which the 
deduction of per diem was made, there appeared no grounds for 
allowing the item of per diem reclaimed. However, it was further 
stated that: 


This decision is not to be regarded as holding that troop movements may not 
be taken into consideration in a proper case in determining the correct time of 
departure of an employee from his official station on official business in order 
to keep to a minimum the obligation of the Government to pay subsistence 
expenses. On the contrary, the fact that accommodations on certain scheduled 
trains are not available to civilians because of movement of troops—while not 
the only fact to be considered—may be given consideration, together with all 
other facts and circumstances involved, in determining proper compliance with 
paragraphs 1 and 9 of the Standardized Government Travel Regulations * * *, 

While statements of railroad officials to support allegations made 
by Government employees in a travel status regarding delays in train 
schedules, lack of proper train accommodations at particular times, 
etc., would be desirable, yet, having regard for the fact that it is a 
matter of common knowledge that due to troop movements and other 
travel pertaining to the war effort it often is impossible to secure ac- 
commodations, also, that a great many of the trains are delayed, 
sometimes hours, in reaching their destinations, it is concluded that 
so long as the present emergency exists, the travelers’ statements as to 
the delay in awaiting accommodations and in reference to late arrival 
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of trains, conditions over which they have no control, may, in the ab- 
sence of any information to the contrary, be accepted without corrobo- 
ration of such facts by a railroad official. 

Accordingly, payment on the voucher here involved is authorized, 
if otherwise correct and proper. 
The voucher and supporting papers are returned herewith. 









(B-33769) 


DISCRETIONARY AUTHORITY OF PUBLIC OFFICIALS—NECESSITY FOR 
EXERCISING IN ADVANCE; DELEGATION; RATIFICATION OF SUB- 
ORDINATES’ ACTS 


Where the making of a contract or the doing of an act is by statute authorized 
“in the discretion” of a designated public official, such discretion is required 
to be exercised by that official alone, and in advance of the incurring of the 
obligation or the performance of the act. 

Where a statute authorizes contracts to be entered into “in the discretion” of a 
designated public official, there is no authority for that official, who is an 
agent of the Government, to delegate the discretionary power vested in him 
to a subagent, so that the purported approval and ratification by that official 
of a contract entered into by a subagent is ineffective to give validity to the 
contract and to represent a proper exercise of the discretion vested in the 
public official. 


Comptroller General Warren to the Secretary of the Navy, June 10, 1943: 
There was received from the Assistant Judge Advocate General of 
the Navy a letter dated March 24, 1943, as follows: 


Reference is made to General Accounting Office Notice of a dated 
December 16, 1942, in the accounts of Captain S. J. Brune (SC), 

Voucher No. 200996, paid February 14, 1942, under Contract NO 2 60180 dated 
October 22, 1941. 

Contract NOs-96180 was with Harlan P. Kelsey of East Boxford, Massachusetts, 
for services to be rendered the Navy for investigation and recommendation on 
landscape, recreational and other developments at the Naval Air Base, Argentia, 
Newfoundland. The amount of the contract was estimated at $500 and stipulated 
payment on the basis of $25 a day plus $5.00 per diem subsistence while away 
from East Boxford, Massachusetts. The time actually required for the perform- 
ance of this contract was 27 days and the voucher in question covered payment 
for 27 days at $25.00 a day and also travel and subsistence expense. 

The Notice of Exception is directed at the allowance of $25.00 a day for these 
services and states that— . 


“Evidence that payment in excess of 13.88 per diem does not contravene the 
statutory inhibition with respect to ‘Additional Positions’ created after 3/31/41 
has not been furnished,” 


citing Naval Appropriation Act for fiscal year 1942, approved May 6, 1941 (Public 
lee 48, 55 Stat. 176), and also 20 Comp. Gen. 803 and A-95642 dated November 15, 

The Naval Appropriation Act cited contains the following provision under “Office 
of the Secretary, Miscellaneous Expenses” : 

“Provided, That no part of this or any other appropriation for the Navy Depart- 
ment or the Naval Establishment for the fiscal years 1941 and 1942, or of funds 
allotted to the Navy Department, shall be available after March 13, 1941, for any 
additional positions in the District of Columbia or elsewhere at rates of com- 
pensation in excess of $5,000 per annum, either on a per diem or per annum basis, 
except in pursuance of specific authorization herein or hereafter granted.” 

However, in the same appropriation act, under the heading “Bureau of Yards 
and Docks, Maintenance, Bureau of Yards and Docks,” the following language 


appears: 
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“and part-time or intermittent employment in the District of Columbia, or else- 
where, of such engineers and architects as may be contracted for by the Secre- 
tary of the Navy, in his discretion, at a rate of pay not exceeding $25 per diem 
for any person so employed * * 

The employment of Mr. Kelsey was it for “an additional position” in the Navy 
within the prohibition under “Office of the Secretary, Miscellaneous Expenses,” 
quoted above, but was part time or intermittent employment of an architect 
(in this case a landscape architect) as specifically authorized under the appro- 
priation “Bureau of Yards and Docks, Maintenance, Bureau of Yards and Docks,” 
quoted in part above. In this connection, Webster’s Unabridged Dictionary de- 
fines “Landscape Architect” as follows: 

“Landscape architect. One whose profession is to so arrange and modify the 
effects of natural scenery over a given tract as to produce the best aesthetic effect 
considering the use to which the tract is to be put.” 

In his decision of May 21, 1941 (20 Comp. Gen. 803), the Comptroller General 
held that where the Naval Appropriation Act specifically authorizes the employ- 
ment of scientists, technicists, engineers, and architects at a rate of pay not 
exceeding $25 per diem, such services may be contracted for at rates not exceed- 
ing the $25 per diem, notwithstanding the proviso appearing under “Miscellaneous 
expenses,” quoted above. (Answer to Question No. 1, page 806.) 

In the same decision, the Comptroller General further held that in order 
to come within the terms of the exception to the appropriation salary restric- 
tion of $5,000, the “specific authorization herein or hereafter granted” relates 
either to an individual position or to a class of positions, provided there is specific 
authority to pay a rate of compensation higher than $5,000 per annum, such as 
the authority contained under the appropriation headings “Maintenance, Bureau 
of Ships,” “Ordnance and Ordnance Stores, Navy,” “Maintenance, Bureau of 
Yards and Docks,” and “Aviation, Navy.” (Answer to Question No. 4, page 807.) 

The Comptroller General's decision A-95642, dated November 15, 1941, also 
cited in the Notice of Exception, is not in conflict with the decision of May 21, 
1941, supra, and is not pertinent to the facts presented in the case under con- 
sideration. 

The contract in question was signed on behalf of the United States by M. R. 
Norcross, Purchasing Officer, Bureau of Supplies and Accounts. Since the Naval 
Appropriation Act for the fiscal year 1942 vests in the Secretary of the Navy, 
the discretion as to the necessity for entering into contracts with engineers and 
architects at a rate of pay not exceeding $25 per diem under the appropriation 
“Maintenance, Bureau of Yards and Docks,” there is enclosed herewith a ratifi- 
cation and approval by the Secretary of the Navy of Contract NOs-96180. (In 
this connection, see Neal et al. v. United States, 14 Ct. Cls. 280; Ford v. United 
States, 17 Ct. Cls. 60, 76.) 


In the decision of May 21, 1941, 20 Comp. Gen. 803, referred to in 
the above-quoted letter, it was held, in effect, that the language under 
the heading “Bureau of Yards and Docks, Maintenance, Bureau of 
Yards and Docks,” appearing in the Naval Appropriation Act, 1942, 55 
Stat. 151, 162, was sufficient authority for the employment of engineers 
and architects at a rate of pay not exceeding $25 per diem for any per- 
son so employed, notwithstanding the restrictive language under the 
heading “Office of the Secretary, Miscellaneous Expenses.” To that ex- 
tent the understanding expressed in the above-quoted letter is correct. 

The authorizing provision under the heading “Bureau of Yards and 
Docks” is as follows: 

* * * and part-time or intermittent employment in the District of Columbia, 
or elsewhere, of such engineers and architects as may be contracted for by the 
Secretary of the Navy, in his discretion, at a rate of pay not exceeding $25 per 
diem for any person soemployed * * * [Italics supplied.] 

Since the contract involved was not entered into by the Secretary of 
the Navy but by the Purchasing Officer, Bureau of Supplies and Ac- 
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counts, the Audit Division of this office took the position that as the 
Secretary of the Navy had not exercised his discretion there was no 
authority under the law to pay the contractor in excess of a rate of 
$5,000 per annum, on a per diem basis, relying, of course, on the restric- 
tive language under the heading “Office of the Secretary, Miscellaneous 
Expenses.” 

In evident recognition that the discretionary authority vested in the 
Secretary of the Navy must be exercised by him there was forwarded 
with the above-quoted letter a ratification and approval of the subject 
contract, dated March 24, 1943, and signed by the Acting Secretary of 
the Navy, as follows: 

Subject : Ratification and approval of contract between United States of America 


and Harlan P. Kelsey, dated October 22, 1941, NOs. 96180. 


The employment of Harlan P. Kelsey to perform the personal services at the 
price recited in the subject contract and the execution of the contract on behalf 
of the United States of America by M. R. Norcross, Purchasing Officer, Bureau of 
Supplies and Accounts, are hereby ratified and approved effective as of the date 
of said contract, October 22, 1941. 


The question arises, therefore, as to whether the purported ratifica- 
tion is effective to give validity to the original contract and to represent 
a proper exercise of discretion, under the statute, b} the Secretary of 
the Navy. 

In the decision of this office published at 14 Comp. Gen. 698, 700, it 
was stated : 


* * * when a statute vests in a board or other Federal agency discretion 
in the use of appropriated funds, such discretion properly may be exercised only in 
advance of the incurring of the obligation, as approval after an expenditure has 
been incurred does not constitute the exercise of discretion in the use but a con- 
doning of what has already been done. This does not meet the requirements of 
the law and tends to encourage subordinates in incurring obligations which, per- 
haps, the officials vested by law with authority to exercise discretion in the matter 
would not have sanctioned had the matter been brought to their attention in 
advance. When authority to exercise discretion is vested by law in a board 
or head of an establishment, such authority may not be delegated to a subordinate 
unless such delegation is specifically authorized by statute. Furthermore, when 
discretion in the use of public money is vested in the head of a department or 
establishment, it is not an unlimited but a legal discretion to be exercised within 
the limitations and for the purposes of the statutes providing the funds and 
prescribing the activities of the department or establishment concerned. 


The principles stated therein are based on sound, fundamental, and 
well-established rules of law. 

In performing official acts the Secretary of the Navy acts not as a 
principal for himself but rather as an agent for the Government. 
The Floyd Acceptances, 7 Wall. 666. As a public agent he has only 
such authority as is conferred upon him’by law. So far as the sub- 
ject statute is involved the power conferred is a discretionary one; that 
is, the Secretary may employ engineers and architects at a rate of pay 
not exceeding $25 per diem, in his discretion. The decisions of this 
office have been consistent to the effect that when a statute confers dis- 
cretionary authority upon a given person the authority must be exer- 
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cised by that person alone, and in advance of the incurring of the 
obligation. 13 Comp. Gen. 305; 14 id. 601; id. 698 ; id. 755; 20 id. 27; id. 
779; id. 797, and 21 id. 921. Such decisions have been in accord with 
the rule frequently announced by the courts that an agent cannot, 
without the principal’s consent, delegate powers which involve judg- 
ment or discretion. 2 Corpus Juris 685; Swearingen v. Moore, 280 
P. 295, 300; Griffin v. Rosenblum, 23 P. (2d) 348, 349; MacDougall v. 
Board of Land Com’rs, 49 P. (2d) 663, 666; Mobley v. Marlin, 1448. E. 
747; School District v. Callahan, 297 N. W. 407, 415; Rector v. H. K. 
Mulford Co., 185 S. W. 255, 257; and Sodekson v. Lynch, 9 N. E. (2d) 
372. Also, see 21 Op. Atty. Gen. 355. The rule is stated in the case of 
In re Giles, 21 F. (2d) 536, 537, as follows: 

A public officer is, in a large sense, an agent, and falls within the general rule 
that an agent in whom is imposed trust and confidence, or who is required to 
exercise discretion or judgment, may not intrust the performance of his duties 
to another without the consent of his principal * * * 81 Cy. 1425, 1428. 
Specifically of public officers it is said: “In those cases in which the proper 
execution of the office requires on the part of the officer the exercise of discretion 
and judgment, the presumption is that he was chosen because he was deemed 


fit and competent to exercise that judgment and discretion, and, unless power 
co substitute another in his place has been given him, he cannot delegate his 
cz 


duties to another.” % * 

It necessarily follows, in view of the foregoing, that the Secretary 
of the Navy cannot delegate his discretionary authority with respect 
to the employment of engineers and architects at a rate of pay not 
exceeding $25 per diem. In other words, acting as an agent for the 
Government the Secretary of the Navy cannot exercise his discretion- 
ary authority by delegating a subagent to exercise it for him. 

I appreciate that the foregoing now appears to be recognized by 
the Navy Department but a discussion of the principles involved ap- 
pears pertinent to a determination of the effect of the purported 
approval of the contract and ratification of the action of the Purchas- 
ing Officer, Bureau of Supplies and Accounts. 

A ratification is, in its effect upon the act of an agent, equivalent 
to the possession by him of a previous authority. It operates upon 
the act ratified in the same manner as though the authority of the 
agent to do the act existed originally. Clark’s Ewecutors v. Van 
Riemsdyk, 13 U. S. 153, 161; Supervisors v. Schenck, 5 Wall. 772, 
783; Marsh v. Fulton County, 10 Wall. 676, 684; Cook v. Tullis, 85 
U. S. 382, 388; and 7'he Capitaine Faure, 10 F. (2d) 950, 964. 

The general rule is that the ratification of a particular act or con- 
tract may be made by anyone in whose behalf such act or contract 
has been done or made only if he could have given authority to do the 
act or enter into the contract in the first instance, and if he still has 
power to do so at the time of the ratification. TZaslich v. Industrial 
Commission, 262 P. 281; Riddle v. Ellis, 281 id. 286. It necessarily 
follows, then, that a contract may be ratified by one party only if it 
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was entered into on his behalf and if, in the first instance, he could 
have given authority to enter into the contract. Neither of those 
conditions is present in this case. The subject contract was entered 
into by the Purchasing Officer, Bureau of Supplies and Accounts, on 
behalf of the United States as principal, not the Secretary of the 
Navy as an agent of the United States; and because of the discretion 
required to be exercised by the Secretary of the Navy he could not, in 
the first instance, have authorized the said Purchasing Agent to exer- 
cise the discretion and enter into the contract. An agent who has no 
power to appoint a subagent cannot ratify the act of a subagent so as 
to bind his principal; that is to say, one who lacks authority to dele- 
gate the performance of acts which he himself has power to perform 
cannot ratify such acts when done by another who has no such author- 
ity. Thompson v. Michigan Mutual Life Ins. Co., 105 N. E. 780. 

In view of the foregoing it must be held that since authority was 
lacking in the first instance to delegate power to the Purchasing Officer 
to exercise the discretion required by law in the present case, authority 
now is lacking to ratify the action of the said Purchasing Agent. This 
situation is to be distinguished from the situations existing in the 
cases of Neal, et al. v. United States, 14 C. Cls. 280, and Ford v. United 
States, 17 id. 60, 76, cited in the above-quoted letter, because in those 
cases it appeared the performance of the acts ratified could have been 
delegated by the ratifying agent in the first instance; their perform- 
ance was not charged by law to the discretion of a particular agent. 

By reason of the evident misunderstanding in the present case and 
since it appears that the contract has been completed and the Govern- 
ment has received the benefit thereof, I do not feel required to question 
further an otherwise proper payment made in good faith, pursuant to 
the contract, but the foregoing matters are called to your attention in 
order that hereafter there may be no doubt with respect to the duty of 
public officials to exercise their discretion in advance in those cases in 
which the making of a contract or the doing of an act is by law 
conditioned on the exercise of their discretion. 


(B-34868) 


CONTRACTS—EXCUSABLE PERFORMANCE DELAY AS TERMINATING 
CONTRACT 


Where, because of the Government’s wartime restrictions on deliveries of motor 
trucks, a Government contractor was excusably delayed for more than a year 
in fulfilling its obligation to deliver qa motor truck, the frustration of contract 
performance for so long a period completely terminated the obligations of the 
parties under the contract. 

Where the obligation of the parties under a contract for the delivery of a motor 
truck to the Government was terminated by reason of a long period of 
excusable delay in performance, the original contract may not be modified to 
provide for an increase in price in the light of changed conditions, but, rather, 
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there should be advertising, pursuant to section 3709, Revised Statutes, for 
competitive bids prior to awarding another contract for the purchase of a 
truck. 


Comptroller General Warren to the Architect of the Capitol, June 10, 1943: 
I have your letter of May 29, 1943, as follows: 


Under date of November 26, 1941, this office placed an order with the Trew 
Motor Company, 1526 14th Street, N. W., Washington, D. C., for a stake body 
motor truck for the Capitol Grounds for the sum of $1418.19, less $325.00 allow- 
ance for one used truck, subject to a discount of $10.83 for payment within 30 
ealendar days. Delivery was required to be made within 45 calendar days after 
receipt of order. The original contract is on file at the General Accounting Office. 

Because of the War Production Board's freezing order of January 2, 1942, the 
contractor was prohibited from making delivery. Application to acquire this 
vehicle was made to the War Production Board on February 9, 1942, and denied 
by that agency on March 20, 1942. A new application was made on May 4, 1943, 
and certificate of transfer was issued by the War Production Board on May 22, 
1943. The contractor has been advised of the issuance of this authority but 
declines to make delivery under the contract because of the regulations of the 
Office of Price Administration establishing ceiling prices and making allowable 
charges for costs incurred by the supplier as a result of the “freezing” of the 
vehicle, and because of further depreciation in value of the used truck to be 
exchanged. The supplier asks a price of $1671.15 for the new vehicle and states 
that the maximum trade-in value which he can now allow on the old truck is 
only $50.00. 

Your views are respectfully requested as to whether this office may modify the 
contract by increasing the price in such amount as may be determined proper 
under O. P. A. regulations, including a determination as to the trade-in value of 
the old truck, or whether the contractor may be relieved of his obligations under 
the existing contract and new bids taken for the truck. As the contractor has 
limited his new proposal for acceptance before June 16th, subject to prior sale, 
an early reply will be appreciated. 


The “freezing order” referred to by you, Supplementary General 
Limitation Order L-1-c, dated January 1, 1942, section 976.10, 7 Fed. 
Reg. 116, as amended January 8, 1942, 7 Fed. Reg. 219, and extended to 
March 8, 1942 (7 Fed. Reg. 311; id. 699; id. 971; id. 1629), prohibited 
the delivery of trucks, except to certain specified agencies, among 
which your office was not included. On March 9, 1942, this limitation 
order was superseded by General Conservation Order M-100, 7 Fed. 
Reg. 1632, section 1111.1, which lifted the “freeze” and permitted sales 
provided a certificate was obtained from the War Production Board. 
It appears you were not able to precure such a certificate until May 22, 
1943. 

Performance of the subject contract on the due date of January 
10, 1942, and until March 9, 1942, thus was prevented by the limitation 
order, and from March 9, 1942, to May 22, 1943, delivery of the truck 
could not be effected because of your inability to secure the necessary 
War Production Board certificate. During these periods, the con- 
tractor’s failure to deliver the truck clearly was excusable. 

The primary question involved, therefore, is whether, more than 
a year after the date fixed by the contract for performance, the lifting 
of the governmental bar to performance by the issuance of the War 
Production Board certificate, revived an obligation which had, in the 
interim, merely lain dormant, or whether the frustration of the con- 
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tract performance for so long a period, had completely terminated the 
obligations of the parties thereunder. Reason and the weight of 
authority support the latter proposition. 

In Mawhinney v. Millbrook Woolen Mills, Inc., 231 N. Y. 290, 132 
N. E. 93, 96, the court said: 


* * * It has also been held that, where the performance of a contract is 
suspended by government work for a material length of time, execution of the 
contract is entirely excused. Metropolitan Water Board v. Dick, Kerr & Co., Ltd., 
Law Reports [1918] Appeal Cases, p. 119 (House of Lords). 


In the well considered case of Black & Yates, Inc. v. Negros-Philippine 
Lumber Co., 32 Wyo. 248, 231 Pac. 398, 401, cited with approval in Dant 
& Russell, Inc. v. Grays Harbor Exportation Co., 106 F. (2d) 911, it 
was held: 


[8] It is held that when deliveries according to contract have been prevented by 
the operation of a casualty clause contained therein, such as that of fire, strike, 
or other unavoidable contingency, the promisor is relieved altogether, not only 
from liability for failure to make such deliveries, but also from the obligation to 
make them thereafter, unless, probably, only a delay of short duration is caused 
thereby, or unless the contrary appears from the contract. Normandie Shirt Co. v. 
J. H. & C. K. Eagle, Inc., 238 N. Y. 218, 144 N. E. 507, and cases cited; Hull Coal 
€ Coke Co. v. Hmpire Coal & Coke Co., 113 F. 256, 51 C. C. A. 213; Edward Maurer 
Co. v. Tubeless Tire Co. (D. C.) 272 F. 990, affirmed in (C. C. A.) 285 F. 713, and 
cases there cited. Williston on Contracts, § 1968, and cases cited; Jackson v. 
Marine Ins. Co., 10 L. R. 125 (1874). And it is further held that if it be the inten- 
tion of the parties that the operation of the casualty clause is merely to delay 
delivery, requiring such delivery to be made subsequent to the unavoidable cas- 
ualty, or within a reasonable time thereafter, the contract must clearly so provide. 
Hdward Maurer Co. v. Tubeless Tire Co., supra; Normandie Shirt Co. v. J. H. & 
OC. K. Eagle, Inc., supra. The reasons of these rules are illustrated in the case of 
Geipel v. Smith, 26 L. T. (N. 8.) 361, decided in 1872. There the defendants agreed 
to carry a cargo of coal to Hamburg “restraints of princes and rules excepted.” 
The coal was not deliverable to Hamburg on account of a blockade. Cockburn, 
C. J., in holding the contract ended, stated, among other things: 

“But then Mr. Cohen says that the expression ‘restraint of princes’ applies to 
the whole contract, and that the contract must be read thus; that whereas the 
ship was to go to Hamburg when wind and weather permitted, subject to the 
restraint of princes, when that restraint, once existing, is removed, the vessel 
is to go when the wind and weather permits. If we are to construe the contract 
in that way, I think the consequence would be monstrous—to hold that if a 
blockade should last for an unusually long time. the defendants would be bound 
to keep their vessel idle all that time until the blockade should cease. It must be 
taken, if you are to construe the contract in that way, that the restraint of 
princes must have an end within a reasonable time. The defendants meet the 
plaintiffs’ claim by saying, ‘It was impossible in the present case that the contract 
should be performed within a reasonable time; granted that the restraint of 
princes must be for only a reasonable time, then I should be bound to start; but 
having lasted an unreasonable time, I am not so bound.’ It may well be that if 
he failed to make out such a plea, he would have to answer for it; but, as the 
case now stands, I think the defence a good one.” 

And in the same case Blackburn, J., said: 

“If whilst the blockade existed there was a ‘restraint of princes’ which excused 
the performance of the contracts, the moment the blockade was raised were not 
the defendants bound to carry out their contract? If the blockade had existed 
only for an hour or two, or for a very short time, I do not think it would put an 
end to the contract; but I cannot agree with Mr. Cohen’s contention that, however 
long the blockade might have existed, even if it had lasted as long as the blockade 
of Toulon, some 8 or 9 years, I think, or as long as some of the blockades 
in the War of Independence between the United Provinces and Spain; that after 
that enormous time the owners of the ship and cargo should be obliged to have 
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them ready in order that the contract might then be carried out. It seems to me 
monstrous and inconvenient to hold such a position, the consequences being to 
frustrate the very object of the contract, which is one for the prompt transport of 
the shipper’s goods, and the remunerative employment of the shipowner’s vessels. 
Such a state of affairs, in my opinion, not only produces a delay in the fulfillment 
of the contract, but puts an end to it altogether.” 

In the case of Edward Maurer Co. v. Tubeless Tire Co., supra, the contract 
was made during war, subject to the rules and regulations of the United States 
government, and in contemplation thereof. It was contended there, as here, 
that temporary stoppage of performance simply postponed deliveries and did not 
end the contract. The court said in (C. C. A.) 285 F. 716: 

“No sane business man would at that time have entered into a contract to buy, 
at war prices, material to supply the needs of his factory, to be delivered at 
specified periods in the immediate future, with the express agreement and under- 
Standing that if government regulations prevented the delivery of the material 
so purchased at the times named, or at any time during the continuance of the 
war, that the seller would have the right to deliver that material at one time 
and in one mass after the war had terminated, which event might be years in 
the future.” 

[9, 10] The cases above mentioned are not inapplicable to the case at bar, or 
they at least shed considerable light upon the subject before us. It is true that 
we nowhere find a specific clause in the contract in the case at bar that it is 
“gubject to the ability of obtaining transportation,” or that the shipment was to 
be made “ability to obtain transportation excepted.” But it is conceded by plaintiff 
that the defendant was excused from the performance of the contract during a 
period of three years, while an impossibility to deliver the lumber existed. The 
effect, at least, of this would seem to be the same ag though the contract in the 
case at bar had confained an express casualty clause, excusing defendant from 
performance, if transportation could not be obtained. The question of course still 
remains whether that excuse was intended to be permanent or temporary. But 
the same question arises in interpreting any casualty clause whatever, and in 
any event—and that is as far as we need to decide—the rule that courts are not 
inclined to construe such clause as intended to give a temporary excuse only, 
unless that clearly appears, would seem to be applicable here, for the reasens 
upon which that rule is founded operate as strongly in the case at bar as in 
the cases cited. 


The instant agreement was entered into after the enactment of the 
act of May 31, 1941, 55 Stat. 236, excusing nonperformance resulting 
from compliance with a priority or allocation order issued under 
authority thereof, and must be construed with reference thereto; 
moreover, paragraph 4 of the Conditions forming a part of the con- 
tract provides that the contractor shall not be liable for excess costs 
resulting from failure to perform if such failure is due to “acts of the 
Government.” Hence, as in Black & Yates, Inc. v. Negros-Philippine 
Lumber Co., supra, the subject agreement is controlled by the rules 
which govern the interpretation of an express “casualty clause.” 

However, the contract may not be modified in the light of the 
changed conditions, for to do so would, in effect, be to make a new 
purchase agreement without advertising, in violation of the provisions 
of section 3709, Revised Statutes. . 

Accordingly, it must be held that there is no enforceable contract 
now extant between the parties, and since the original contract cannot 
lawfully be modified, there should be advertising for competitive 
ids prior to awarding another contract for the purchase of a truck. 
The papers are returned herewith. 
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(B-34876) 


ADDITIONAL COMPENSATION UNDER THE WAR OVERTIME PAY ACT 
OF 1943—INTERMITTENT OR IRREGULAR EMPLOYEES 


In determining the additional compensation at the rate of $300 per annum to 
which intermittent or irregular employees who are paid on an hourly basis 
and whose earned basic compensation (based on 313 days on which they 
work and receive compensation during the year, and 8 hours per day) 
is at a rate of less than $2,000 per annum are entitled under section 3 (a) 
of the War Overtime Pay Act of 1943, the daily rate of additional compensa- 
tion should be computed by dividing the $300 per annum rate by 313 days, 
and the hourly rate by dividing the resulting daily rate by 8 hours. 


Acting Comptroller General Yates to J. L. Wilkinson, Department of Agriculture, 
June 10, 1943: 


Reference is made to your letter of May 29, 1948, as follows: 


There is transmitted herewith supplemental voucher in the total amount of 
$29.33 gross, $27.83 net, after deduction of Victory Tax, in favor of Dorothy BE. 
Whitton and seven other persons, representing additional compensation pur- 
suant to subsection (a) of section 3 of the War Overtime Pay Act of 1943 
(Public Law 49, May 7, 1943). 

The amount due these persons for clerical assistance, together with an allow- 
ance of 15 percent additional compensation was paid on D. O. Voucher 10-310562, 
paid by G. F. Allen, Chief Disbursing Officer, on May 27, 1943, symbol account 
92-550. A copy of this voucher is enclosed. 

The employees covered by the enclosed supplemental pay roll are a part of 
the group of employees covered by letter submitted by Ralph B. Miller, author- 
jzed certifying officer, dated February 6, 1943, your file B 32385. 

In arriving at the amount of additional compensation due these employees, 
the formula outlined in your decision of February 19, 1943 (B 32385), was 
used with the following result : 


50¢ per hour X8 hr. per day X313 days per yr.—$1,252 base annum rate 
$300+-base annum rate $1,252—23.96166 additional compensation percentage 


While it has been administratively determined that these employees are 
entitled to additional compensation over and above the 15 percent heretofore 
paid, pursuant to subsection (a) of section 3 of the War Overtime Pay Act of 
1948, I feel that there is sufficient doubt as to my authority to certify this voucher 
for payment to require me to submit it to you, pursuant to section 3 of the Act 
of December 29, 1941, Public Law 389, and request advice as to whether the 
voucher may properly be certified by me for payment. 


Section 3 (a) of the War Overtime Pay Act of 1943, approved 
May 7, 1948, Public Law 49, 57 Stat. 76, provides, in pertinent part, as 
follows: 

Except as provided in subsection (c), officers and employees to whom this 
Act applies and whose hours of duty are intermittent or irregular * * * shall 
be paid, in lieu of the overtime compensation authorized under section 2 of this 
Act, additional compensation at the rate of (1) $300 per annum if their earned 
basic compensation is at a rate of less than $2,000 per annum, or (2) 15 per 
centum of so much of their earned basic compensation as is not in excess of a 
rate of $2,900 per annum if their earned basic compensation is at a rate of 
$2,000 per annum or more. 

From the information contained in your letter and in letter, dated 
February 6, 1943, froni Ralph B. Miller, authorized certifying officer, 
on the basis of which the referred-to decision of February 19, 1943, 
B-32385, was rendered, the employees whose names appear on the 
involved pay roll voucher are understood to be intermittent or irregu- 
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lar employees. Hence, as their per annum equivalent at the rate of 
50 cents per hour based on 313 days per annum and 8 hours per day, 
representing the days on which they work and receive compensation, 
is less than $2,000 per annum, they are entitled to additional compen- 
sation at the rate of $300 per annum, under the provisions of the quoted 
statute, for the days and hours on which they work and receive com- 
pensation. Payment of the additional compensation on a daily basis 
is computed by dividing $300 per annum by 313 days during the year 
on which the employees receive compensation, or $0.9584. Decision 
of May 19, 1948, B-34458, to the Librarian of Congress. The hourly 
rate of additional compensation in such cases represents one-eighth 
of the daily rate, or $0.1198. On the basis of 50 cents per hour 
earned basic compensation, the rate here involved, the increase rep- 
resents 23.96166 percent, as stated in your letter. As the involved pay 
roll proposes payment of the difference between the additional com- 
pensation at the rate of 15 percent, previously paid, and the additional 
compensation at the rate of 23,96166 percent, to which the employees 
are entitled, you are authorized to certify the voucher for payment. 
The voucher is returned herewith. 


(B-21205) 


COMPENSATION—TRANSFERS—INITIAL SALARY RATES—TEMPORARY 
CENSUS EMPLOYEES RETRANSFERRED TO PERMANENT ROLLS 


The salary rate of nonclassified temporary census employees restored by retrans- 
fer under the provisions of section 3 of the act of June 18, 1929, to their 
former classified positions on the Census Bureau permanent roll may be 
fixed initially, upon retransfer, at any rate within their respective classified 
grades, not to exceed the rate previously paid in their unclassified positions. 
21 Comp. Gen. 386, modified. 

Where the permanent classified position, from which a census employee was 
transferred under section 3 of the act of June 18, 1929, to a temporary 
unclassified position during the decennial census period, has been reallo- 
cated prior to retransfer, pursuant to said section, of the employee to his 
former permanent position, the employee’s salary rate may be fixed initially, 
upon retransfer, at any rate within the grade as reallocated, not to exceed 
the rate previously paid in the unclassified position. 


Comptroller General Warren to the Secretary of Commerce, June 11, 1943: 


I have your letter of June 5, 1948, requesting reconsideration of 
my decision of October 28, 1941, 21 Comp. Gen. 386, holding as fol- 
lows (quoting from the syllabus) : 


A nonclassified temporary census employee restored under the special provisions 
of section 3 of the act of June 18, 1929, to a former permanent position status 
on the Census Bureau permanent roll is entitled, contrary to the rule generally 
applicable to transfers from nonclassified to classified positions, to be restored 
not on the basis of his salary status in the temporary position but on the basis 
of his previous permanent roll salary status, plus any increase to which he would 
have been entitled by operation of law had he remained on the permanent roll. 


Your request for reconsideration is predicated upon “additional in- 
formation unfortunately * * * not called to the attention of your 
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[this] office at the time your [my] opinion was requested”—such ad- 
ditional information being reflected in a memorandum dated June 4, 
1948, from the Director of the Census, to you, reading, in pertinent 
part, as follows: 


As you are aware, the Bureau of the Census will complete its work on the 
Sixteenth Decennial Census on June 30, 1943. During the decennial census period, 
the Director of the Census, with regard to employment and rates of pay of per- 
sonnel, has operated under Section 3 of the Act of June 18, 1929 (46 Stat..21; 
13 U.S.C. 203). The pertinent language of this section reads as follows: 

“* * * In addition to the force hereinbefore provided for, there may be 
appointed by the Director of the Census, without regard to the provisions of 
the Classification Act, for any period not extending beyond the decennial census 
period, at rates of compensation to be fixed by him, as many temporary employees 
in the District of Columbia as may be necessary to meet the requirements of the 
work: Provided, That census employees who may be transferred to any such 
temporary positions shall not lose their permanent civil-service status by reason 
of such transfer: Provided further, That hereafter in making appointments to 
clerical and other positions in the executive branch of the Government in the 
District of Columbia or elsewhere preference shall be given to honorably dis- 
charged soldiers, sailors, and marines, and widows of such, and to the wives 
of injured soldiers, sailors, and marines, who themselves are not qualified, but 
whose wives are qualified, to hold such positions: Provided further, That all such 
temporary appointments shall be made in conformity with the civil service laws 
and rules * * *.” 

With the termination of this authority, it becomes necessary to reorganize 
the staff of the Bureau for its intercensal work and to make appointments to fill 
positions provided under appropriated funds or funds allocated to the Bureau by 
other agencies for the continuation of its activities, both regular operations and 
war projects. 

The personnel now employed on the temporary decennial rolls consists of two 
classes: (a) employes transferred from the Bureau’s regular staff in 1989 to 
the temporary decennial census rolls, and (b) employes who initially were 
appointed in the Bureau during the decennial census period under provisions of 
the Act referred to above. 

The Bureau is now engaged in the work of writing appointments for personnel 
to be retained from July 1 forward and in this connection it is confronted with 
a serious dilemma. This arises from the apparent conflict between two rulings 
of the Comptroller General of the United States. 

On February 28, 1940 (19 C. G. 763) in reply to a request for an opinion 
from the Federal Works Administrator, there is stated: 

“* * * That a transfer from a position which has not been classified under 
the Classification. Act of 1923 to a position which falls within the purview of 
the act is not to be regarded as a new appointment requiring the initial salary 
rate for the position to which transferred to be fixed at the minimum rate of the 
grade in which the position had been allocated, but that one of the salary rates 
above the minimum prescribed for the grade, not to exceed the salary rate paid 
in the unclassified position prior to transfer, may be fixed initially.” 

(Also see 8 C. G. 400; 9 id. 198; 13 id. 322; 15 id. 102, 797; 16 id. 508, 994; 
17 id. 1061; 19 id. 20, 845; 20 id. 17, 451, 579; 21 id. 326, 791; 22 id. 489). 

It seems clear that the effect of this established rule would be to enable the Bu- 
reau to transfer to thé classified rolls for the 1944 fiscal year all personnel initially 
appointed to unclassified positions on the decennial census rolls without reduction 
in salary so long as such salaries fall within the range for the grade of the 
classified position to which they are transferred. 

In conformity with the general rule established by the several decisions of 
the Comptroller General referred to above, the Department of Commerce has 
followed the policy of making transfers of personnel from positions on the 
unclassified decennial census rolls to classified positions in other bureaus of 
the Department at rates of pay substantially above the minimum of the grade 

of = classified nen ae 


7” * s + * 
wid regard to the retransfer to the regular classified rolls of Census per- 


sonnel transferred from classified positions, the Comptroller General on October 
28, 1941 (21 C. G. 386) declared the previous decision not applicable to Census 
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employes whose transfers to the temporary unclassified decennial census rolls 
are controlled by special statute and concluded: 

“It seems clear that the intent of Sec. 3 of the Act of June 18, 1929 (U. 8. C. 
13) was to authorize the restoration of Census employees to the permanent roll 
not on the basis of their salary status on the temporary roll but on the basis 
of the salary status previously held on the permanent roll, plus any increase to 
which they would have been entitled by operation of law had they remained on the 
permanent roll.” 

The effect of this decision is such as to require the Bureau to retransfer its 
personnel who have permanent civil service status to classified positions at the 
beginning rate of pay for the grade, if the same position as held by the employes 
before transfer to the unclassified decennial census roll, plus any Mead-Ramspeck 
increases accrued during the interim of their absence from the classified positions, 
or at the beginning rate of pay if appointed on retransfer to a classified position 
of a higher grade than those they occupied before the transfer to the unclassified 
decennial census rolls. * * * 

In 21 C. G. 886, the Comptroller General, in the essence of his opinion, speaks of 
salary status of the permanently classified employees. However, the special law 
on which he bases his opinion, Section 3 of the Fifteenth Decennial Census ‘Act, 
uses the words permanent civil service status in the proviso the Congress wrote 
into this act for the benefit of a particular class of employes appointed to the 
temporary decennial census rolls by transfer. 

The Comptroller General in arriving at his decision (21 C. G. 386) on the effect 
of the provision in Section 3 of the Fifteenth Decennial Census Act has interpreted 
the phrase permanent civil service status to include salary status. In order to 
obtain light on the probable intention of the Congress in enacting this proviso, 
the Bureau has made extensive research and has discovered important and vital 
evidence in point, which evidence most unfortunately was not laid before the 
Comptroller General in the request for the opinion which he gave in 21 C. G. 386. 

It should be noted that the proviso in question was inserted by the Senate 
committee on Commerce in the Bill, 8. 312 (Report No. 2, 7ist Congress, 1st Ses- 
sion), which finally was adopted as the Decennial Census Act. It was apparently 
included as a result of a statement by the Director of the Census, which appears 
on Pages 24 and 25 of the printed record of the hearing on 8. 2 and 8. 3, Tist 
Congress, Ist- Session, held on April 18, 1929. The records of both houses of 
Congress, when the Bill was being debated upon the floor, are silent insofar as this 
proviso is concerned. (See Congressional Record of May 2 and 21, and December 
12 and 20, 1928; January 3, April 18 and 22, May 29, June 6, 8, 10, 11 and 13, 1929.) 

In view of the absence of any definite observations in the record of the Congress 
as to its intent beyond assuring transferred employees of job security in enacting 
the proviso guaranteeing them their permanent civil service status, the Bureau of 
the Census sought for and found enlightening information on Congressional policy 
relating to Census salaries in earlier legislation. This information indicates that 
the Congress did not intend as a part and parcel of the assurance of job security 
given in the discussed proviso to limit their salaries or to reduce them upon re- 
transfer to the classified rolls. 

Prior to the effective date of the Classifieation Act, Congress in appropriating 
funds for the Bureau, specified the salaries payable to the officials and employees 
thereof, as well as the number of such officials and employees to be employed. In 
this connection, it is interesting to note the action taken by Congress with ref- 
erence to salaries paid by the Bureau for the fiscal year immediately following 
the Fourteenth Decennial Census period. The table below indicates that Con- 
gress, when the mechanics for adjusting salaries were vested in that body, did not 
compel the restoration of the permanent employes to their predecennial census 
pay rates. With the exception of the Director’s salary, the table reveals increases 
along the entire line. * * * 

From the positive action of Congress in raising the rates of pay for Census 
employes following the 1920 Census this Bureau believes the fact may be adduced 
that the Congress had no contrary intention in its later action. 

In view of the above evidence on the point of the probable intent of Congress 
In its reference to permanent civil service status, it is requested that the Depart- 
ment of Commerce again submit the question to the Comptroller General with 
the request that he reconsider the decision rendered by him in 21 C, G. 386. Unless 
the Bureau is given a way to meet the difficult salary problem, it stands in peril 
of losing many of its key people. Surely, in view of the often enunciated policy 
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of the recent and present Congresses favorable to salary advancement, it would 
not be consistent to require Census employes to return to a salary status of nearly 
four years ago. The Bureau confidently feels that the Comptroller General will 
be pleased to give fair and favorable consideration to the resubmission of the 
matter. ‘ 

The Bureau of the Census, therefore, in its desire to compensate its employees 


in accordance with the provisions of the Classification Act and within available 
appropriations, offers the following questions for submission to the Comptroller 
General for his decision : 

1. May census employes transferred from permanent positions under the Classi- 
fication Act to temporary unclassified positions be restored to their former posi- 
tions at any salary rate within their respective grades which does not exceed 
the salary rate paid in the unclassified position prior to such restoration? 

2. May census employes transferred from permanent positions under the Classi- 
fication Act to temporary unclassified positions, and whose positions on the perma- 
nent roll are reallocated prior to restoration thereon, be restored in the new 
grades at any salary rate within their respective grades which does not exceed 
the salary rate paid in the unclassified position prior to such restoration? 

Upon reconsideration of the matter in the light of the facts and 
circumstances now appearing which, as you state, were not before me 
ut the time of my decision of October 28, 1941, to you, I have concluded 
that this office is not required to object to administrative action fixing 
initial salary rates of permanent census employees upon retransfer 
from the temporary to the permanent roll in accordance with general 
rules stated in the decisions of this office relating to other transfers 
from positions not classified under the Classification Act to those 
falling within the purview of said act. Such conclusion appears jus- 
tified in view of the facts: (1) that the Census Act of June 18, 1929, 
46 Stat. 21, merely saves the “permanent civil-service status” of em- 
ployees transferred from the permanent census roll to the temporary 
census roll and does not purport to prescribe any conditions regarding 
rates of compensation upon restoration to the permanent roll (2) that 
the history of census legislation, as set forth in the quoted memoran- 
dum, indicates no intention to place a limitation on the salary rate 
of employees restored from the temporary roll to permanent positions 
and (3) that employees appointed initially on the temporary census 
roll who are transferred or reappointed to the permanent census roll 
or to positions in other branches of the Federal service are entitled, 
pursuant to the general rules stated in decisions of this office, to receive, 
and have received, the benefit of the salary rate paid on the temporary 
census roll in fixing initial salary rates in permanent positions under 
the Government, the result of which is to give a decided advantage to 
temporary census employees over permanent census employees. See 
19 Comp. Gen. 763, applicable to other classes of employees transferred 
or reappointed from an unclassified to a classified position. 

Accordingly, both questions 1 and 2, posed in the above-quoted 
memorandum are answered in the affirmative. The decision of October 
28, 1941, 21 Comp. Gen. 386, is modified accordingly. 
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(B-31707) 







CONTRACTS—COST-PLUS—EMPLOYEE BONUS PAYMENTS 


Bonus payments by a cost-plus-a-fixed-fee contractor to its employees which were 
not made pursuant to a regularly established incentive bonus system or an 
agreement between the contractor and its employees may not be led 
as a reimbursable item of cost of performing the contract work within the 
meaning of Treasury Decision 5000, controlling amounts payable as costs 
under the contract, in the absence of a showing that such payments were 
necessary to the performance of the contract work. 


Comptroller General Warren to the Secretary of War, June 12, 1943: 
I have your letter of May 12, 1943, as follows: 


Reference is made to your decision of February 8, 1943 (B-31707), denying 
reimbursement to Douglas Aircraft Co., cost-plus-a-fixed-fee contractor, for a 
portion of certain employee bonuses determined to be applicable to work under 
such cost-plus-a-fixed-fee contracts. 

Inclosed herewith is a communication from the contractor, dated April 19, 1943, 
requesting that there be submitted to your office certain new and additional facts 
in connection with the payments in question, which request is apparently made 
as a result of a letter to the contractor from you indicating that any further or 
additional facts would be considered by your office. 

Because of the effect of the decision on other War Department contracts, your 
reconsideration of the opinion expressed in your letter of February 3, 1943, will 
be appreciated. It has been found that payment of bonuses under circumstances 
similar to those in this case constitutes a substantial aid and incentive to 
increase production; and it is believed that, within limits such as indicated in 
the letters above referred to, the approval of such payments as reimbursable 
costs under cost-plus-a-fixed-fee contracts would materially assist the War 
Department. 

Also inclosed are the vouchers originally submitted for payment, together with 
the file of correspondence in connection therewith. There is some doubt as to 
whether all of this file was before you at the time of your decision. 

Included in the file is a memorandum, dated July 10, 1942, of the Director of 
the Fiscal Division, Army Service Forces, which correctly states the views of 
the War Department as to the reimbursability of the bonus payments in question. 
These views will not be repeated herein except in the case of a few matters of 
special importance. 

It will appear both from this memorandum and from the inclosed communica- 
tion from the contractor, that the contractor is not seeking the reimbursement 
of the entire amount of the bonus payment, but only of approximately one-third 
thereof, being the proportion of the amount of cost-plus-a-fixed-fee contracts to 
total volume of business. 

Section 26.9 (i) of TD 5000, referred to in your decision, would seem merely 
to require that the services rendered, rather than the payment of the bonuses, 
be necessary to the contract work and that the aggregate compensation for 
such services be reasonable. Any other interpretation would seem inconsistent 
with the fact that such payments have long been considered proper expenses for 
income taxes and are specifically authorized in the renegotiation statute, as well 
as inconsistent with the approval of bonus payments in other cases (Comp. Gen. 
Decision B-27412, July 9 [29], 1942). It is clear that, in case of the Douglas 
bonus, the work performed was necessary to the contract work, i. e., production 
of airplanes, and that the amount of the aggregate compensation would appear 
reasonable in view of the facts set forth in the contractor’s communication. 

Section 26.9-(i) of TD 5000 refers to a “regularly established incentive bonus 
system” as only one example of a type of bonus payment that may be allowed 
as a part of the cost of performing the contract. Such a reference would not 
appear to exclude, directly or by implication, the possibility of reimbursement 
for all other types of bonuses. U. 8. v. Barnes, 220 U. S. 518, 519. 

The file now shows that the fixed fee of the contractor will not be increased 
by allowing the bonus payments as items of cost. The contractor’s fee is fixed 
by the contract, and the “* * * fixed fee @ 6% less 10%,” referred to in 
your opinion, represents the administrative procedure followed in making pay- 
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ments whereby each reimbursement of cost was accompanied with a proportion- 
ate payment of the agreed fixed fee less a 10% “hold-back.” 

Your further consideration of the question involved in the light of the 
additional information herewith submitted will be appreciated. It is requested 
that when your decision has been rendered the entire file be returned to this 
office. 


The vouchers forwarded with your letter cover proposed payments 
to the Douglas Aircraft Company, Inc., of the sums of $124,810.48, 
$91,527.68, and $61,018.47, alleged to be due under cost-plus-a-fixed- 
fee contracts W535 ac-15847, W535 ac-15948, and W535 ac-20291, 
dated September 9 and 28, 1940, and August 28, 1941, respectively. 
The amounts represent reimbursement of the proportionate share— 
stated to be allocable to the instant contracts—of an additional com- 
pensation bonus which was paid by the contractor to its employees, 
plus the proportionate amount of the contractor’s fixed fee. Certain 
facts relative to the proposed payments are set forth in detail in de- 
cision of February 3, 1943, to Colonel L. L. Gocker, Finance Depart- 
ment, U. S. Army, in which it was held that the amounts covered by 
the instant vouchers did not constitute reimbursable items of cost 
under the terms of the contracts involved. Briefly, it appears that 
the additional compensation payments were made pursuant to a reso- 
lution of the board of directors of the corporation, adopted on No- 
vember 19, 1941, which provided that there should be paid to every 
employee on its pay roll as of said date, except those on the corpora- 
tion president’s pay roll, one week’s pay—not to exceed $50 to any one 
person—in recognition of the loyal and efficient service of each em- 
ployee in helping the company meet and accelerate the national defense 
program. It appears further that the total amount of the additional 
compensation thus paid to the employees by the contractor is reported 
to be $1,159,847.90, and that, of such amount, there have been charged 
to the Government, as allocable to the three aforesaid mentioned cost- 
plus-a-fixed-fee contracts, the sums of $118,416.02, $86,838.41, and 
$57,892.28, or a total of $263,146.71. 

The question for consideration is whether, under the terms of con- 
tracts involved, the Government is obligated to reimburse the con- 
tractor for the amount of the extra compensation stated to be allocable 
thereto. 

The payment provisions of the three contracts—while differing in 
slight detail—are similar in all material respects. Article 3 of con- 
tracts No. W535 ac—15847 and W535 ac-15948, swpra, provides in part, 
as follows: 


(b) For purposes of determining the amount payable under this contract, 
allowable items of cost will be determined by the Contracting Officer in accord- 
ance with Regulations promulgated by the Treasury Department in T. D. 5000 
and approved by the Secretary of War, August 2, 1940; except that the following 
items shall, insofar as not prohibited by law, be allowed: 

* * * * * * * 


(7) Reasonable compensation for services of employees provided that the 
aggregate compensation paid to each individual shall be for services actually 
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rendered incident to, and necessary for, the performance of this contract and 
shall be reasonable, and reasonable vacation and sick leave payments made to 
employees. 

Article 3 of contract No. W535 ac-20291, dated August 28, 1941, con- 
tains, among others, the following provision for reimbursement of 
the contractor’s expenditures: 

(b) For purposes of determining the amounts payable to the Contractor 
under this contract, allowable items of cost will be determined by the Contract- 
ing Officer in accordance with regulations for the determination of the cost of 
performing a contract as promulgated by the Treasury Department in Section 
26.9 of Chapter I of Title 26 of Code of Federal Regulations, as contained in T. 
D. 5000 and approved by the Secretary of War, August 2,1940, * * * 

Section 26.9 (i) of T. D. 5000, referred to in the contracts involved, 
provides as follows: 

Unreasonable compensation.—The salaries and compensation for services which 
are treated as a part of the cost of performing a contract or subcontract include 
reasonable payments for salaries, bonuses, or other compensation for services. 
As a general rule, bonuses paid to employees (and not to officers) in pursuance 
of a regularly established incentive bonus system may be allowed as a part of the 
cost of performing a contract or subcontract. 

The test of allowability is whether the aggregate compensation paid to each 
individual is for services actually rendered incident to, and necessary for, the 
performance of the contract or subcontract, and is reasonable. Excessive or 
unreasonable payments whether in cash, stock or other property ostensibly as 
compensation for services shall not be included in the cost of performing a 
contract or subcontract. 

Thus, it appears that the contracts do not contain any provision 
stipulating expressly and specifically that extra compensation pay- 
ments to employees—such as are here involved—shall constitute reim- 
bursable items of costs. In the decision of February 3, 1943, supra, 
it was held that payment of the vouchers was not authorized for the 
reason that, since the additional wage payments here involved were 
not.made pursuant to a regular established incentive bonus system of 
the contractor, there was no obligation on the United States, under 
the terms of the contracts involved, to reimburse the contractor for the 
amount thereof in the absence of a showing that the payment of such 
additional compensation was necessary to the performance of the 
contract work. 

It is stated in your letter of May 12, supra, and in the memorandum 
of July 10, 1942, of the Director of the Fiscal Division, Army Service 
Forces, referred to therein, to be the view of your Department that, 
under the terms of section 26.9 (i) of T. D. 5000, supra, all that is 
necessary in order to entitle a contractor to reimbursement for a bonus 
payment, is a showing that the services for which the bonus was paid 
actually were rendered in connection with the contract work and that 
the aggregate amount of compensation received by the employees is 
reasonable. 

However, it is to be noted that said section 26.9 (i) of T. D. 5000 
does not provide affirmatively that a bonus payment to employees such 
as is here involved, ipso facto, shall constitute an allowable item of cost 
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under the contracts. Rather, said section 26.9 (i) merely sets forth a 
test for the determination of what shall constitute reasonable com- 
pensation and, in this regard, it simply states that reasonable com- 
pensation or salaries to employees may include bonuses; or, stated 
conversely, that the inclusion of a bonus in the salary or compensation 
paid to an employee does not mean that the amount of said salary or 
compensation is unreasonable. Hence, it is seen that section 26.9 (i) 
of T. D. 5000 constitutes only one test in determining the question as to 
whether a particular bonus payment is a proper item of cost for 
reimbursement to a contractor. 

However, this type of expenditure, as well as all other items set forth 
in detail in section 26.9 of T. D. 5000, are subject to the general tests 
or criteria contained in subsections (a) and (b) of said section 26.9. 
These subsections are as follows: . 

Cost of performing a contract or subcontract.—(a) General rule-—The cost of 
performing a particular contract or subcontract shall be the sum of (1) the 
direct costs, including therein expenditures for materials, direct labor and direct 
expenses, incurred by the contracting party in performing the contract or sub- 
contract; and (2) the proper proportion of any indirect costs (including therein 
a reasonable proportion of management expenses) incident to and necessary 
for the performance of the contract or Subcontract. 


(b) Blements of cost.—No definitions of the elements of cost may be stated 
which are of invariable application to all contractors and subcontractors. * 


Consideration thereof reveals that one of the general criteria or 
tests to be applied in determining whether an expenditure constitutes 


a proper item of cost is: Was such an expenditure necessary to the 
performance of the contract work? The cost of performing a con- 
tract is defined therein as the sum of direct labor and material costs 
and other direct expenses—the necessity for which is apparent and 
implicit—plus the proper proportion of any indirect costs “incident 
to and necessary for the performance of the contract or subcontract.” 
Also, it is seen from subsection (b) that the definitions for the deter- 
minations of cost set forth in detail in said section 26.9 merely are 
general and are not for invariable application. Hence, under the 
general terms of section 26.9 of T. D. 5000, in order for an expenditure 
by a contractor to be considered as a proper item of cost, it must be 
shown, as a condition precedent, that such expenditure was necessary 
for the performance of the contract work. Such a rule is particularly 
applicable where, as here, the definition of the costs of performing a 
contract set forth in T. D. 5000 is being used to measure the Govern- 
ment’s liability to reimburse a cost-plus-a-fixed-fee contractor rather 
than as a measure of a contractor’s cost for the computation of ex- 
cessive profits—for which purpose T. D. 5000 is primarily intended. 

Also, in this connection, it may be stated that such a criterion is in 
accordance with the test of reimbursability contained in the provisions 
of various standard forms of cost-plus-a-fixed-fee contracts approved 
for use by your Department. It has been noted that, under said stand- 
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ard forms of contracts, in every instance in which the necessity of a 
specified type of expenditure to performance of the contract work is 
not apparent, the contract forms provide that the contractor shall be 
reimbursed only when such expenditure is necessary or required. See 
F. F. Form No. 1 approved by the Under Secretary of War June 19, 
1941 (Revised), and W. D. Contract Form No. 3, approved as to form 
by direction of the Under Secretary of War May 13, 1942. Further- 
more, in determining whether a particular expenditure is proper for 
reimbursement, the decisions of this office have adopted, as one of 
the tests, the rule that the necessity of the expenditure to performance 
of the contract work must be shown. See 21 Comp. Gen. 466; 22 
Comp. Gen. 183, id. 349. 

Moreover, it does not appear that such view is inconsistent with 
the fact that reasonable amounts representing bonus payments by a 
contractor to employees are allowed as proper expenses for income tax 
purposes and, also, in the renegotiation of contracts for the purpose of 
eliminating excessive profits. There is an obvious difference between 
the question as to whether the amount of a bonus payment constitutes 
an ordinary and reasonable business expense for the purpose of com- 
puting a contractor’s income tax or executive profits, and the question 
as to whether the amount of a bonus payment is reimbursable by the 
Government as an item of cost under a cost-plus-a-fixed fee contract. 
In the latter case, the extent of the Government’s obligation to reim- 
burse a cost-plus-a-fixed-fee contractor for expenditures must be gov- 
erned solely by the terms of the contract between the parties and, as 
has been pointed out above, the terms of section 26.9 of T. D. 5000 
clearly contemplate that, in order for an expenditure to be reimburs- 
able, it must be necessary to the performance of the contract work. 

Also, the facts pertaining to the bonus payment referred to in your 
letter of May 12—consisting of gratuity payments to employees enter- 
ing the military service—reimbursement for which was authorized in 
my decision of July 29, 1942, B-27412 (22 Comp. Gen. 82), are entirely 
different from those relating to the extra compensation payments 
here involved. It appears that, in the former case, the contract pro- 
vided for reimbursing the contractor for “* * * wages and extra 
compensation to employees charges under and a proportionate share 
of the cost of all welfare and other employees relations plans main- 
tained by the contractor * * * any discontinuance wages * * *,” 
and that the gratuity payment for which reimbursement was author- 
ized had been made pursuant to a general policy adopted by the 
contractor. 

Applying the test of necessity to the expenditure here involved, it is 
seen that, while the employees to whom the extra compensation was 
paid included those directly engaged in the performance of work under 
the cost-plus-a-fixed-fee contracts, there was no apparent or implied 
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necessity for the contractor’s making the payment of the additional 
compensation. In other words, such extra compensation does not ap- 
pear to have been paid pursuant to any agreement between the con- 
tractor and the employees, nor was it paid pursuant to any regularly 
established incentive bonus system of the contractor. Hence, there is 
nothing in the payment of the bonus itself which indicates that it was 
in any way necessary to the performance of the contract work. 
Furthermore, careful consideration has been given to the various 
matters set forth by the contractor in its letter of April 19, 1943, but 
I find nothing therein which establishes any necessity for the payment 
of the extra compensation, so as to authorize the reimbursement of any 
portion thereof by the Government. The various reasons cited by the 
contractor in said letter for the payment of the additional compensa- 
tion have been summarized as being that such payment was consistent 
with the custom and practice of other companies in the industry as 
well as that of the contractor; that the payment was a reward for past 
services and a spur for the future, and that said payment was necessary 
to retain employees and to continue satisfactory production. With 
respect to the first of these reasons, it is stated in said letter, as follows: 


4. Colonel Gocker’s letter correctly states that the record does not disclose that 
Contractor had previously established the practice of making bonus payments to 
employes of the identical type or amount here involved. Various bonuses had 
been paid employes in the past, however, such as bonuses of one day’s pay at 
Christmas (beginning in 1940) and one day’s pay for each of New Year’s Day and 
Fourth of July (beginning in 1941) and vacation and sick leave with pay (to 
salaried employes since the inception of the Company and to hourly-paid employes 
beginning in 1940). In November 1938, a lump-sum payment was made to em- 
ployes. The amount of the payment represented a pay increase retroactive from 
October 6 to November 1, but this payment was generally regarded by the 
employe as a bonus. Thus the instant action by the Contractor was not without 
precedent in Contractor’s own operations. Furthermore, payments of additional 
compensation similar in nature to that made by Contractor in 1941 had been made 
by North American Aviation, Inc., in June and December 1940 and by Lockheed 
Aircraft Corporation in December 1940, the previous year. The amounts paid by 
North American Aviation, Inc., in 1940 and for previous years were as follows: 


1937 and 1938 : one week’s pay in December plus $5 for each year’s service. 
1989: one week’s pay in June; three weeks’ pay in December, plus additional 
amounts for service period. 


1940: one week’s pay in June; two weeks’ pay in December, plus additional 
amounts for service period. 


The Lockheed payment in 1940 was approximately one week’s base pay (the actual 
computation was rather complicated) for employes earning up to $200 per month. 
The Contractor’s payment in 1941 was one week’s pay but not to exceed $50. 

These companies, as well as Contractor, have principal plants situated in the 
Los Angeles metropolitan area. In view of such payments made by other com- 
panies, considerable dissatisfaction had been expressed by Contractor’s employees 
because similar payments were not previously made by Contractor, Contractor 
felt that a repetition of such dissatisfaction would be harmful to employe morale. 
Contractor’s fiscal year ended November 30, and it was therefore necessary to 
reach a decision on the matter in November even though actual payment was to 
be made in December. However, Contractor was unable to ascertain in November 
whether or not other companies would make similar payments in December, and 
was forced to assume payments similar to those previously made would be 
repeated by other companies. 
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The fact that ‘the contractor occasionally may have granted one 
extra day’s pay to employees, obviously, does not establish that the 
payment of a bonus, such as is here involved, was a part of its standard 
practice nor does it establish that the bonus payment in question was 
made pursuant to an established incentive bonus system. Further- 
more, the fact that the contractor may have deemed it advisable to 
give its employees the additional one week’s pay here involved because 
other manufacturers of airplanes in the vicinity had done so in previ- 
ous years with resultant dissatisfaction among its employees because 
of their failure to receive such an additional payment, and that it be- 
lieved that a continued failure to pay a bonus might prove detrimental 
to the morale of its employees, cannot be accepted as establishing any 
necessity for such payment in connection with the performance of the 
instant contracts so as to impose on the Government any liability to 
reimburse the contractor therefor, It is apparent from the contrac- 
tor’s own statement that any dissatisfaction which may have existed 
among its employees was due solely to the contractor’s failure to have 
paid, in previous years, bonuses such as had been paid by other air- 
plane manufacturers in the vicinity; and, obviously, such fact had no 
direct relation to the performance of the particular cost-plus contracts 
here involved. Rather, the above quoted explanation of the contractor 
shows clearly that the instant bonus payment was intended primarily 
to serve the contractor’s own interests, and that any benefits which 
may have resulted to the United States from such payment were 
incidental. In this connection, it has been noted that all statements 
made by the contractor at the time of the bonus payment indicate 
that said payment was represented as having been made solely through 
the benevolence of the contractor. Thus, neither the resolution of the 
board of directors nor the executive bulletin issued to the employees 
of the company, announcing the payment of the bonus, contained any 
mention of the fact that the United States was to bear the cost of 
approximately one-third of the total amount of the payments made. 
In other words, at the time of the bonus payment the Government 
appears to have been given no credit whatever for the additional com- 
pensation received by the employees. 

Moreover, it may be said that the fixed fee paid to the contractor 
by the Government must be presumed to contemplate the assumption 
of some responsibility and duty by the contractor; and certainly any 
expenses incurred by a contractor in the maintenance of proper morale 
and spirit among its employees—particularly where any lack of morale 
or spirit is attributable in part, at least, to a previous practice of the 
contractor—must be presumed to be chargeable to the fixed fee. 

In support of the allegation by the contractor that the bonus pay- 
ment was necessary in order to retain employees and to continue 
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satisfactory production, it is stated in the contractor’s letter of April 
19, as follows: 


In view of the rapidly expanding National Defense (later War) Program, 
the Contractor deemed it necessary to offer employes this compensation, not 
only as a reward for past achievement but as a spur, for the future. Employe 
turnover at this time was reaching alarming proportions, and many employes 
were being lost to other companies and industries. The Southern California 
Shipbuilders had established a wage scale substantially higher than that estab- 
lished by the aircraft companies, and literally thousands of employes were at 
this time leaving Contractor's employ to obtain jobs in the shipyards. The 
average hourly earnings (including overtime) for November 1941, of employes 
of Los Angeles area producers of aircraft and parts were 90.5¢; those of Con- 
tractor’s employes were 88.9¢; those of employes of the Los Angeles area ship- 
building industry were $1.243. (Data from California Labor Statistics Bulletin.) 
Thus the wage differential was approximately 40% in favor of shipbuilding. 

The above factors further justified the payment of such additional com- 
pensation. 


However, it may be stated that, if the contractor was losing em- 
ployees because of higher wages being paid by other industries in 
the vicinity, the matter was for taking up with the War Department 
or other proper agencies of the Government for the purpose of having 
such conditions remedied, and, obviously, there was no authority in 
the contractor to undertake to remedy such condition by granting its 
employees an additional compensation payment and then attempting 
to impose a part of such expense on the United States as an item of 
cost under the contracts here involved. Furthermore, it is to be 
noted that contracts Nos. W535 ac—15948 and W535 ac-15847, supra, 
provide in Article 3, paragraph (b) (2) that the contractor shall be 
reimbursed for— 


Any reasonable costs arising by reaSon of or in connection with labor shortage 
or labor disputes, provided that prior to incurring such costs, the Contractor 
notifies the Contracting Officer of the necessity therefos and the Contracting 
Officer determines and advises the Contractor that such cost should be 
incurred. * * * 


Hence, as to these two contracts, a specific procedure was provided for 
the contractor to follow in the event it was faced with a labor shortage, 
and said provision specifically required the advance approval of the 
contracting officer before the contractor was authorized to incur any 
costs in connection with labor shortages. While the contractor alleges 
in its letter of April 19, that a representative of the Army Air Forces 
stationed at its Santa Monica plant stated that the additional payment 
appeared to him to be advisable, there is no evidence of record showing 
that the contractor, prior to the payment of the additional wages, noti- 
fied the contracting officer of the necessity therefor in order to prevent 
a labor shortage, and that advance approval of the contracting officer 
was obtained, as required by the above-quoted contract provision. 
There has been noted the statement in your letter of May 12, supra, 
that approval of bonus payments as reimbursable items of cost under 
cost-plus-a-fixed-fee contracts would constitute a substantial aid and 
incentive to production and would materially assist your Department. 
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However, as you are aware, this office may authorize the reimbursement 
of a particular item of cost only where the terms of the pertinent con- 
tract may be said to contemplate the reimbursement of such an ex- 
penditure by the Government; and, for the foregoing reasons, I am 
unable to find any basis in the provisions of the instant contracts from 
which it may be said that the obligation of reimbursing the contractor 
for the instant bonus payments was undertaken by the Government. 

Accordingly, I am constrained to hold that payment on the instant 
vouchers is not authorized. 

The papers are returned herewith as requested. 


(B-34916) 


COMPENSATION—WITHIN-GRADE PROMOTIONS—SERVICE CREDITS— 
REAPPOINTMENT AFTER LEAVE WITHOUT PAY AND BREAK IN 
SERVICE 


In computing under section 2 of Executive Order No. 8882 the 18 or 30 months’ 
service necessary to entitle an employee to a within-grade salary advance- 
ment under the act of August 1, 1941, there may not be counted, upon reap- 
pointment of the employee after a period of leave of absence without pay 
(including break in service for one work day or more) in excess of 30 days, 
any service prior to or during the period of leave of absence without pay. 


Sa General Warren to the Federal Security Administrator, June 12, 


I have your letter of May 31, 1943, as follows: 


Your opinion is desired with respect to the following question: 

A Junior Soil Surveyor was appointed on a probational-permanent basis in 
the Soil Conservation Service of the United States Department of Agriculture 
on August 28, 1941. He was furloughed without pay on January 2, 1942, and 
his appointment was terminated on June 1, 1942, because of lack of funds. 

Under date of June 6, 1942, he was reappointed on a war-service basis in the 
Food and Drug Administration of the Federal Security Agency as a Junior 
Seafood Inspector, and has served continuously in that capacity since that date. 

Section 2 of Executive Order 8882, which prescribes the regulations for the 
administration of the within-grade salary advancement plan established by the 
Olassification Act of 1923 as amended by the Act of August 1, 1941 (Public 200, 
77th Congress), reads as follows: 

“Secrion 2. In computing the periods of service required by the said section 7 
for within-grade advancements there shall be credited to such service: 

“(a) Continuous civilian employment in any branch, executive department, 
independent establishment, agency, or corporation of the Federal Government 
or in the municipal government of the District of Columbia. 

“(b) Time elapsing on annual, sick, or other leave with pay. 

“(c) Time elapsing in a non-pay status (including break in service) not 
exceeding thirty days within any one time period of eighteen or thirty months, 
as the case may be. 

“(d) Service rendered prior to absence on furlough or leave without pay where 
such absence is in excess of thirty days but not exceeding one year.” 

Can the service rendered by the above-named employee while employed in the 
Soil Conservation Service from the time of his appointment on August 28, 1941, 
to the date of his furlough on January 2, 1942, be credited in computing the 
period of service required for an automatic promotion in the Food and Drug 
Administration? Can 30 days of his furlough period be credited? 


The facts presented show that the employee was in a non-pay status 
(including break in service) exceeding 30 days. Subsection (d) of 
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section 2 of the Regulations quoted in your letter relates only to em- 
ployees who have been “on furlough or leave without pay.” That 
regulation does not benefit an employee who has had a break in service 
and who does not fall within the purview of subsection (c) of section 2 
of the Regulations. Hence, an employee who has been on leave of 
absence without pay (including break in service) in excess of 30 days, 
and who was out of the service for one work day or more, as in the 
instant case, may not be credited with any service prior to the time 
he went on leave without pay for the purpose of computing longevity 
under the controlling within-grade-promotion law and regulations. 
Compare 21 Comp. Gen. 369, 791, 945. 

Both questions posed in the concluding paragraph of your letter 
are answered in the negative. 


(B-33611) 


RECEIPTS FOR CASH FARES—TRAVEL BY MARINE CORPS 
ENLISTED MEN 


Marine Corps regulations now in effect, which require that claims of enlisted 
men for reimbursement for expenditures from personal funds for trans- 
portation by common carrier be supported in all cases by individual receipts, 
may be amended so as to dispense with the necessity for furnishing, receipts 
for cash fares except in those cases where, by reason of personal convenience, 
the enlisted man elects to perform the travel in a manner which precludes 
the use of Government transportation requests. 8 Comp. Gen. 94: 9 id. 271, 
amplified. 


Assistant Comptroller General Yates to the Secretary of the Navy, June 14, 1943: 


There has been considered your letter of April 2, 1943, file JAG: 
K: WJG: gb SO 8 27 78, requesting decision on a matter presented 
by The Commandant, United States Marine Corps, in his letter of 
March 25, 1943, as follows: 


References: (a) Lt. Col. E. J. Mund, AQM, USMC, Ret’d ltr to Comp. Gen. of Feb- 
ruary 8, 1943. 
(b) Asst. Comp. Gen. Dec. No. B-32336 to Lt. Col. E. J. Mund, 
AQM, USMC, Ret’d of March 18, 1948, copy herewith. 
(c) Article 16-12 (2), Marine Corps Manual. 
Enclosure: 1. (B) 

1. By reference (a), The Comptroller General was requested for an advance 
decision with regard to the payment of a claim for reimbursement, without sup- 
porting receipts, submitted by an enlisted marine for travel performed by com- 
mon carrier at personal expense from Logan, Utah, to Corpus Christi, Texas, 
under orders granting a furlough enroute and authorizing travel by commer- 
cial transportation or by privately owned vehicle subject to reimbursement. 

2. By reference (b), The Assistant Comptroller General quotes Article 16-12 
(2), Marine Corps Manual, as follows: 


“Claims for reimbursement for expenditures from personal funds for trans- 
portation by common carrier will, in all cases, be supported by individual re- 
ceipts ’ 


and concludes that “in view of such administrative requirement, this office would 
— be justified in authorizing payment contrary to the provisions of such regu- 
lations.” 

3. The above quoted regulation was incorporated in the Marine Corps Manual 
pursuant to 8 Comp. Gen. 94, which is quoted in part in the enclosure, and the 
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pertinent portion of which, for the purpose of this discussion, is quoted as fol- 
lows: 


“Where the Navy, by appropriate orders, permits a man on change of station 
to travel by a route of his own selection with a provision for reimbursement 
* * * the travel is actually performed by common carrier and receipts are 
furnished in support of the claim for reimbursement, the claims may be paid.” 
{Italics supptied ] 


There is also quoted the following from 9 Comp. Gen. 271: 


“The rule requiring receipts for railroud fare claimed to have been paid in cash 
is for application in those cases of enlisted men claiming reimbursement for cash 
fares in lieu of the use of transportation requests which had been furnished to 
them. * * 9%” 


Comment in the enclosed decision is then made as follows: 


“It appears from the language of the regulations, supra, that it has been 
deemed administratively desirable in all cases to require individual receipts from 
enlisted men in support of their claim for reimbursement by common carrier, 
even in those cases where Government transportation requests are not furnished 
to the enlisted men for travel between duty stations under competent orders 
* * *” [Italics supplied] 


It appears from this statement that a distinction was intended to be made by 9 
Comp. Gen. 271 between cases in which Government transportation requests were 
not furnished and those in which transportation requests had been furnished and 
not used although such distinction was not clear to this office in view of the fact 
that the ruling in 8 Comp. Gen. 94, requiring receipts, was based on orders “with 
a provision for reimbursement” and the fact that there would appear to be no 
reason for issuing transportation requests under such orders. Neither would 
there appear to be any more reason for requiring receipts in those cases where 
transportation requests are issued and not used, than in those cases where no 
transportation requests were issued. 

4. Since it appears that Article 16-12 (2), Marine Corps Manual, is based 
upon a misunderstanding of the decisions of The Comptroller General referred 
to, it is proposed to rescind the regulation in question, and it is requested that 
the matter be presented to The Comptroller General for decision as to whether, 
in the absence of such administrative requirement, claims of enlisted personnel 
for reimbursement for travel performed by common carrier at personal expense 
may be paid without supporting receipts. 

In the decision of August 29, 1928, 8 Comp. Gen. 94, there were con- 
sidered the claims of enlisted men for reimbursement of cash fares 
‘claimed to have been paid in connection with the performance of offi- 
cial travel. The enlisted men there involved had been furnished Gov- 
ernment transportation requests but because of their personal desire 
to travel via a circuitous route such requests were not used. It was held 
that in such cases the enlisted men must furnish receipts for cash fares 
paid in support of claims for reimbursement of their transportation 
expenses. Such conclusion was required for the reason that there was 
no authority of law for the commutation of such expenses—enlisted 
men being legally entitled only to reimbursement of the amount actu- 
ally expended for such transportation not to exceed, of course, the 
through fare by the most direct, usually traveled route. Where an 
enlisted man elects not to use Government transportation requests 
which have been furnished him it is to be presumed that such election 
is made because of his desire to travel, for personal convenience, in a 
manner and possibly by a means of conveyance that precludes the use 
of the requests. As stated in decision of January 7, 1930, 9 Comp. 


Gen. 271, the requirement that receipts be furnished for cash fares 
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alleged to have been paid is for application only in those cases of en- 
listed men who, having been furnished Government transportation re- 
quests, elected not to use them but to pay cash fares instead, it being 
presumed, as hereinbefore stated, that such election was for their per- 
sonal benefit or convenience: Also, such election gives rise to doubt 
as to what expenditures, if any, were actually incurred in performing 
the travel. Hence, in such a case the reimbursement of the cost of the 
through fare, without a showing that the enlisted man actually paid 
cash fares equal to or in excess of the through fare, would amount to a 
commutation of such expenses which, as hereinbefore stated, is not 
authorized by law. 

Article 16-12 (2), Marine Corps Manual, 1940, now in effect, requires 
that receipts for cash fares be furnished, in all cases, in support of 
claims for reimbursement. In view of what has been said this office 
will not be required to object if such regulation be amended so as to 
dispense with the necessity for furnishing such receipts except in those 
cases where, by reason of personal convenience, the enlisted man elects 
to perform the travel in a manner which precludes the use of Govern- 
ment transportation requests. 


(B-34770) 


TRANSPORTATION OF HOUSEHOLD EFFECTS—NAVAL OF FICER— 
WEIGHT ALLOWANCE—CHANGE OF STATION PRIOR TO RECEIPT OF 
NOTICE OF PROMOTION 


Where a naval officer, prior to receipt of notice of his temporary promotion to a 
higher rank, is required to comply with orders for a permanent change of 
station as an officer of the lower rank, he is not entitled to the weight allow- 
ance of household effects authorized by Navy regulations to be transported in 
kind for officers of the higher rank, by virtue of section 5 of the act of June 
80, 1942, providing that personnel temporarily appointed pursuant to the 
act of July 24, 1941, shall be entitled to the pay and allowances of the rank 
to which so appointed from the date such appointments are made. 


Assistant Comptroller General Yates to the Secretary of the Navy, June 15, 1943: 

Reference is made to your letter of May 24, 1943, requesting decision 
on a question presented by the Chief of the Bureau of Supplies and 
Accounts, in a letter dated May 18, 1943, as follows: 


1. In decision of November 14, 1933, A-51525, the Comptroller General held 
that an officer ordered to make a permanent change of station and promoted from 
the rank of lieutenant to the rank of lieutenant commander was not entitled to 
transportation of the weight of household effects authorized for a lieutenant com- 
mander upon permanent change of station—although the effective date of the 
officer’s orders was subsequent to the date specified in his commission as a lieu- 
tenant commander—because the commission as a lieutenant commander was ac- 
cepted subsequent to the effective date of such orders. 

2. The applicable law at the date of cited decision was the Act of March 4, 1913, 
37 Stat. 892, 34 U. 8. C. 870, which provided that officers of the Navy advanced 
in grade or rank pursuant to law should be entitled to the pay and allowances of 
the higher grade or rank from the dates stated in their commissions. Presumably, 
the decision was based upon the premise that the right to transportation of house- 
hold effects was not an “allowance” within the meaning of that term as used in the 
cited act. In applying the decision, it has been considered that the effective date 
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of the orders was the date of the officer’s detachment from the old duty station, 
and that the date of his advancement in rank (for purposes of computing author- 
ized weight allowance of household effects) was the date of his execution of oath 
and acceptance of the higher rank. 

3. Section 5 of the Act of June 30, 1942, Public Law 639—77th Congress, provides 

as follows: 
+ “Personnel heretofore and hereafter temporatily appointed pursuant to and as 
defined in the Act of July 24, 1941 (Public Law 188, Seventy-seventh Congress), 
shall be entitled to the pay and allowances of the grade or rank to which so 
appointed from the dates on which such appointments are made by the President, 
and their appointments, unless expressly declined, shall be regarded for all pur- 
poses as having been accepted on the date made, without formal acceptance or 
oath of office.” 

4 Since the Act of June 30, 1942, dispenses with the necessity for formal ac- 
ceptance or oath of office, and since it provides that appointments under the Act 
of July 24, 1941, Public Law 188, 77th Congress, shall be regarded “for all pur- 
poses” as having been accepted on the date made, it would appear that an 
officer promoted under the latter act should be entitled to transportation of the 
weight allowance of household effects for an officer of the rank to which he was 
promoted from the date on which his appointment to the higher rank was made 
by the President. 

5. In view of the Comptroller General’s decision of November 14, 1983, it is 
recommended that the Comptroller General be requested to render a decision as to 
whether an officer appointed to a higher rank under the Act of July 24, 1941, and 
detached from his permanent station on or after the date of his appointment by the 
President to such higher rank, is entitled to transportation of the authorized 
weight allowance of household effects for an officer of the rank to which he was 
promoted, regardless of whether the officer had notice of the temporary appoint- 
ment prior to the shipment of his household effects and regardless of whether 
he had indicated his acceptance of the appointment. 


The act of March 4, 1913, 37 Stat. 892, cited in paragraph 2 of the 
above letter, provides: 
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That all officers of the Navy who, since the third day of March eighteen 
hundred and ninety nine, have been advanced or may hereafter be advanced in 
grade or rank pursuant to law shall be allowed the pay and allowances of the 
higher grade or rank from the dates stated in their commissions. 

Section 5 of the act of June 30, 1942, 56 Stat. 465, quoted in paragraph 
8 of the above letter, does not supersede the act of March 4, 1918, which 
is applicable to the Regular Navy, but supplements and extends its 
practical effect to include personnel temporarily appointed pursuant 
to and as defined in the act of July 24, 1941, 55 Stat. 608. The act of 
March 4, 1918, is still applicable to permanent promotions in the 
Regular Navy. 

It was held in the cited decision of November 14, 1933, that an officer 
in the Navy who received notice of his promotion and accepted appoint- 
ment to a higher rank subsequent to the effective date of orders direct- 
ing a permanent change of station, was entitled to have shipped at 
public expense only the authorized change of station allowance pre- 
scribed for the rank in which he was serving at the time the right 
accrued. The rule was stated in the said decision as follows: 

The amount of baggage which an officer is entitled to have transported at 
Government expense on change of station is the amount authorized by regulations 
for his rank when his orders become effective and an order to make a permanent 
change of station is effective on the date on which it is required to be obeyed. 
A-22308, June 15, 1928. ‘The transportation furnished is a service to be rendered 


in kind and must necessarily depend on the officer's rank when the right 
accrues, * * ® 
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That decision, which has uniformly been followed, was based upon 
the fact that the transportation of household effects furnished an officer 
is a service rendered in kind, and that the measure thereof depends 
upon the rank which the officer in fact held on the effective date of 
the orders to make a change of station. An officer, prior to receipt of 
information or knowledge of a temporary promotion, wears the in- 
signia of the lower rank in which he is serving, has precedence in 
such lower rank and actually receives the allowances prescribed in 
kind for such lower rank. It was held in a decision of November 4, 
1942, 22 Comp. Gen. 435, that section 5 of the act of June 30, 1942, 
supra, was not intended to change, retroactively, accrued rights to 
allowances furnished Navy personnel in kind. See also decision of 
March 18, 1948 to the Secretary of the Navy, B-32969, and 19 Comp. 
Dee, 414. 

Inasmuch as an officer promoted temporarily is presumed to be func- 
tioning in the lower grade until the time of receipt of notice of his 
promotion, when he is ordered to make a permanent change of station 
as an officer of such lower rank, his rights to transportation of house- 
hold effects are to the services prescribed by Navy regulations to be 
furnished to him in kind for the rank which he in fact held on the 
effective date of such orders. The question presented is answered in 
the negative. 


(B-84185) 


TRAVELING EXPENSES—CIRCUITOUS ROUTES—UNAVAILABILITY OF 
FIRST CLASS ACCOMMODATIONS BY DIRECT ROUTE 


Where, upon completion of the temporary duty assignment of an employee, 
first-class rail accommodations were not available within a reasonable time 
for his return travel over the most economical usually traveled route, and 
the official necessity for the employee to proceed to his destination with the 
least possible delay has been satisfactorily established, the excess trans- 
portation cost due to travel by immediately available first-class accommoda- 
tions over a circuitous route need not be charged to the employee, considering 
that the per diem allowance which would have been payable had the employee 
waited for available first-class accommodations by the most direct route 
more than offsets the additional transportation cost. 

In view of the provisions of paragraph 10 of the Standardized Government Travel 
Regulations, governing reimbursement to official travelers using an indirect 
route for personal convenience, that “reimbursement for expenses will be 
based only on such charges as were actually incurred,” not to exceed what 
would have been incurred by the most economical usually traveled route, 
the comparison between the cost of an employee's circuitous travel and the 
cost by the most economical usually traveled route need not be computed on 
the cost of coach service when the transportation actually used, and which 
the employee was authorized to use, was first-class transportation. 


Comptroller General Warren to W. E. Thompson, Department of Agriculture, 
une 16, 1943: 


Reference is made to your letter of April 26, 1943 (reference-A, 
DisBurSEMENT, Vouchers, Travel) as follows: 


Attached is voucher presented to me for certification in favor of D. William 
Rettew in the amount of $8.48 covering suspension from a previous account, 
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(Voucher 7-353284 paid March 13, 1943, accounts G. F. Allen, Symbol 107-107) 
for circuitous travel and a telephone toll call. The circuitous travel was sus- 
pended because of Paragraph 9 of the Standard Government Travel Regulations. 

The toll call may now be certified since the traveller has shown the length 
of the call and has signed the certificate, but before certification of the circuitous 
travel, your decision is requested. The traveller has stated that accommodations 
on the direct route were not available within a reasonable time which under 
the present congested conditions of the transportation facilities is understand- 
able, but whether or not coach accommodations on the direct route were available 
has not been stated. It is, however, assumed that such accommodations were 
available. The attached memorandum from the traveler’s superior shows the 
necessity of the traveler’s being at the destination as soon as practicable, but 
whether this statement in conjunction with the traveler’s statement is sufficient 
to justify circuitous travel to obtain accommodations is for decision. 

On February 28, 1943, Mr. Rettew traveled from Philadelphia, 
Pennsylvania, to Troy, Ohio, under authorization No. 101 R-15, dated 
September 28, 1942, which authorized travel between his official sta- 
tion, Madison, Wisconsin, and points within the continental limits 
of the United States (D. O. voucher No. 7-353294, paid March 16, 
1943, by G. F. Allen). He used Government transportation request 
Uo. A-325424 to secure round-trip first-class rail transportation from 
Philadelphia, Pennsylvania, to Dayton, Ohio, and return (used Phila- 
delphia to Dayton, value $20.13), and No. 325425, for Pullman accom- 
modations, upper berth, from Philadelphia, Pennsylvania, to Dayton, 
Ohio, via Pennsylvania Railroad, at a cost of $37.65, and $4, respec- 
tively, and upon completion of his duty at Troy on March 2, 1943, 
secured transportation from Dayton to Philadelphia via New York 
Central Railroad on Government transportation requests as follows: 


Transportation request No. A-325426, Dayton, Ohio, to New York, New 
York, and return (first-class rail fare) (Used Dayton to New York, 


Sn aT rhc dtecth shee cernen ioe dhe Sesetbanaigh ararentnseingrtaeiaatanaiatienateenininder oui -- $42.80 
Transportation request No. A-325427, Dayton, Ohio, to New York, New 
Se I TD cars ochinistchaintinaiareses <agitttshesentdiiinerberetianatiieietytpiioreee agrees 5. 80 


Transportation request No. A-325428, New York, New York, to Philadel- 
phia, Pennsylvania, and return (coach fare) (Used New York to Phila- 
ic TI teal wali cecchineanttpsineretintianmsiieacestaiendphehintigape-cine 4.00 


The traveler stated on his voucher regarding the above travel that: 


It was necessary that I travel by the N. Y. C. to Phila. Pa. as it was impossible 
to get any space on the Pennsylvania Railroad until Thursday. It was only 
thru the efforts of the Hobart Bros. that I was able to get out Tuesday. Reserva- 
tions were requested in Philadelphia Saturday for space from Dayton for Monday 
but nothing could be secured. 

In the administrative examination of the voucher a deduction of 
$8.13 was made due to the fact that the return trip was by other than 
the direct route. See administrative letter of exception dated March 
11, 1943, the original of which is attached to the submitted voucher. 

The administrative memorandum justifying the circuitous travel 
reads as follows: 


Mr. R. W. Rettew has advised this office of the deduction made from his 
expense accounts due to “Excess cost of transportation”. 
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As you can well understand our men are all extremely busy and must take 
advantage of every hour of working time and if it is impossible for them to 
return, or for them to go to their assignment using the most direct route, they 
will have to avail themselves of a longer route providing they are going to 
save time by taking the longer route. We do not want any of our men sitting 
around after their assignment has been completed, waiting for their train over 
a direct route to take them to their next assignment. We sincerely hope that 
you will understand the importance of getting our men to destination with the 
least oe delay and will bear this in mind when checking their expense 
accoun 


Our men all do enough traveling so that they are not going to take the long 
way around if any available space can be had by the most direct route. 

The Standardized Government Travel Regulations regarding rout- 
ing of travel and travel by indirect route provide: 

9. Routing of travel—All travel must be by the most economical usually 
traveled route. Travel by other routes may be allowed when the official neces- 
sity therefor is satisfactorily established. (See pars. 15, 16, 87.) 

10. Indirect-route travel.—In case a person travels by an indirect route for 
his Own personal convenience, the extra expense will be borne by himself and 
reimbursement for expenses will be based only on such charges as were actually 
incurred, not to exceed what would have been incurred by the most economical 
usually traveled route. (See pars. 27, 49.). 

As to whether coach service was available between Dayton and 
Philadelphia, tariffs and schedules on file show that traveler could 
have left Dayton via coach at 8:16 p. m. March 2, 1943, and arrived 
Philadelphia at 9:06 a. m. March 3, 1943. However, as paragraph 
10 of the Standardized Government Travel Regulations, above quoted, 
states specifically that “reimbursement for expenses will be based only 
on such charges as were actually incurred”, the comparison between 
the cost of circuitous travel and the cost “by the most economical 
usually traveled route” need not be computed on the cost of coach 
service in the instant case for the reason that the transportation 
actually used, and which the employee was authorized to use, was not 
coach service, but first-class transportation. 

The traveler’s statement as to the nonavailability of first-class 
accommodations when read in the light of the administrative mem- 
orandum, supra, may be accepted, and the excess transportation cost 
due to circuitous travel may be allowed—it being for noting that the 
per diem allowance ($6, while in travel status) for approximately 
two days which would have been payable had the employee waited for 
available first-class accommodations by the most direct route more 
than offsets the additional transportation cost of $8.13. See decision 
of June 7, 1943, B-34844, to the Secretary of the Navy, 22 Comp. Gen. 
1080. Cf.20 Comp. Gen. 125. 

The voucher is returned herewith, and if it be otherwise correct, 
same may be certified for payment. 
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(B-84851) 


ADVANCE PAYMENT PROHIBITION AND RENTAL, ETC., LIMITATIONS 
AS APPLYING TO REQUISITIONED PROPERTY 


The provisions in section 322 of the Economy Act, as amended, that rentals of 
leased premises shall not exceed 15 percent of the fair market value thereof, 
and that alterations, improvements and repairs of such premises shall not 
exceed 25 percent of the first year’s rental, are not applicable in cases where 
the use of the property is acquired by the Government through condemna- 
= ate under authority of section 201 of the Second War Powers 

ct, 

Rental payments required under a condemnation award in connection with the 
use of property requisitioned by the Government under authority of section 
201 of the Second War Powers Act, 1942, may, in view of the advance pay- 
ment prohibition of section 3648, Revised Statutes, be made in advance only 
to the extent necessary to satisfy the award for the interests condemned. 


Comptroller General Warren to the Liaison Officer for Emergency Management, 
une 17, 1943: 


I have your letter of May 29, 19438, as follows: 


Section 2 of Title II of the Second War Powers Act, 1942, approved March 27, 
1942, provides in part: 

“The Secretary of War, the Secretary of the Navy, or any other officer, board, 
commission, or governmental corporation authorized by the President, may 
acquire by purchase, donation, or other means of transfer, or may cause proceed- 
ings to be instituted in any court having jurisdiction of such proceedings, to 
acquire by condemnation, any real property, temporary use thereof, or other 
interest therein, together with any personal property located thereon or used 
therewith, that shall be deemed necessary, for military, naval, or other war pur- 
poses, such proceedings to be in accordance with the Act of August 1, 1888 (25 
Stat. 357), or any other applicable Federal statute, and may dispose of such 
property or interest therein by sale, lease, 6r otherwise, in accordance with sec- 
tion 1 (b) of the Act of July 2, 1940 (54 Stat. 712). Upon or after the filing of 
the condemnation petition, immediate possession may be taken and the property 
may be occupied, used, and improved for the purposes of this Act, notwithstanding 
any otherlaw * * *.” 

Pursuant to the authority vested in the President by this Act, Bxecutive Order 
9211, dated August 1, 1942, was issued. This executive order reads as follows: 

“By virtue of and pursuant to the authority vested in me by Title II of the 
Second War Powers Act, 1942, approved March 27, 1942 (Public Law 507, 77th 
Congress), the Division of Central Administrative Services in the Office for 
Emergency Management, Executive Office of the President, is hereby authorized to 
exercise the authority contained in the said Title II of the Second War Powers 
Act, 1942, to acquire, use, or dispose of any leasehold in real property, together 
with any personal property located thereon, or used therewith, that the Division 
of Central Administrative Services with the approval of the Liaison Officer for 
Emergency Management, shall deem necessary for war purposes,” 

Under the authority vested in this office by this executive order, the Division 
of Central Administrative Services in acquiring quarters for the constituent 
agencies which it is servicing has found it necessary from time to time to proceed 
in condemnation in order to gain immediate occupancy of the quarters sought to 
be acquired 

While, normally, immediate occupancy is granted by court order, the condemna- 
tion award is deferred for a considerable length of time. In many cases when 
the condemnation award is granted, an appeal is taken by the Government which 
necessitates a further delay. The delay in the condemnation award has caused 
several acute administrative problems. Under Section 822 of the Economy Act 
of June 80, 1982, the governmental agencies are limited in repairs, alterations, and 
improvements to twenty-five per cent of the first year’s rental. Until the con- 
demnation award is final, there is no method by which the first year’s rental can 
be determined, and there is of course, no basis for computing the twenty-five 
per cent which may be expended for repairs, alterations, and improvements. In 
some instances it is impracticable to defer the repairs, alterations, and improve- 
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ments until the award is made since the premises cannot be used in the condition 
in which they are obtained. 

There is also for consideration the fact that the condemnation award may, in 
some cases exceed the fifteen per cent rental limitation contained in Section 322 of 
the Economy Act. Further, since the condemnation award covers compensation 
for the entire estate which is acquired under the condemnation proceedings, it 
generally covers advance payment for rent which is normally prohibited under 
the provisions of Revised Statute 3648, 

Accordingly, we would appreciate your replies to the following queries: 

(1) Where the condemnation award is in excess of fifteen percent of the fair 
market value of the premises acquired, is the restriction contained in Section 322 
of the Economy Act superseded by the court award, (2) Where the condemnation 
award requires advance payment for rental, does such an award supersede the 
provisions of Revised Statute 3648, and (3) Where the condemnation award is 
deferred and it is imperative that repairs, alterations, and improvements be made 
to make the premises suitable for occupancy, may such repairs, alterations, and 
improvements be made without regard to the restrictions of the Hconomy Act? 
If the answer to question three is in the affirmative, what are the limitations, if 
any, for such expenditures? 

In respect to the first question, this office is of the opinion that where space is 
acquired by condemnation that the restriction in Section 322 of the Economy Act 
is not for application. This conclusion is predicated on the premise that a con- 
demnation award is a judicial determination of “just compensation” within the 
purview of the “just compensation clause” of the fifth amendment to the Consti- 
tution of the United States. Since the determination of what constitutes “just 
compensation” is a judicial matter under which Congress is not empowered to 
legislate, it would appear that the application of the restriction in the Bconomy 
Act, to space acquired through condemnation proceedings, would constitute a 
legislative limitation under a judicial determination of “just compensation.” 
Moreover we feel that the provisions of Section 322 of the Economy Act was 
intended to apply only under normal leasing procedure. 

Since several cases involving these questions are pending in this office, we would 
appreciate an early reply. 


Section 322 of the Economy Act of June 30, 1932, 47 Stat. 412, pro- 
vides as follows: 
Hereafter no appropriation shall be obligated or expended for the rent of any 
building or part of a building to be occupied for Government purposes at a rental 
in excess of the per annum rate of 15 per centum of the fair market value of the 
rented premises at date of the lease under which the premises are to be occupied 
by the Government nor for alterations, improvements, and repairs of the rented 
premises in excess of 25 per centum of the amount of the rent for the first year 
of the rental term, or for the rental term if less than one year: Provided, That 
the provisions of this section shall not apply to leases heretofore made, except 
when renewals thereof are made hereafter, nor to leases of premises in foreign 
countries for the foreign services of the United States. 

Said section was amended by the act of March 3, 1933, 47 Stat. 1517, 
restricting application of its provisions “as applicable to rentals” 
to leases “where the rental to be paid shall exceed $2,000 per annum.” 
See, also, the act of April 28, 1942, 56 Stat. 247, Public Law 530, sus- 
pending the application of section 322 during the present emergency 
under certain conditions and limitations. 

Generally, the word “property” as used in the Fifth Amendment of 
the Constitution includes not only the fee, but also life estates, terms 
for years, tenancies from year to year, and subtenancies. Stubbs v. 
United States 21 F, Supp. 1007; Callison v. Wabash Ry. Co., 275 8. W. 
965; Duckett & Co. v. United States, 266 U. S. 149; Kohl et al. v. 
United States, 91 U. 8. 367; Wm. Wrigley Jr., Co. v. United States, 





1114 DECISIONS OF THE COMPTROLLER GENERAL 





75 C. Cls. 569;Clark v. United States, 67 C. Cls. 337; United States v. 
Four Parcels of Land, 20 F. Supp. 306; Mills v. Samuels, 118 N. E. 861; 
Boteler v. Philadelphia & Reading Terminal R. Co., 30 Atl. 308. Ever 
since the decisions of the Supreme Court of the United States in the 
cases Duckett & Co. v. United States, supra, and Phelps v. United 
States, 274 U. S. 341, it has been settled law that the use of property 
can be taken as well as the title to property. However, it has been held 
that where the lease contains an “eminent domain” clause providing 
that in the event of taking the lease shall terminate, the lessee has no 
property right to compensation upon a taking. United States v. 


Inlots, 26 Fed. cases 490; P. L. Andrews v. United States, 86 C. Cls. © 


282, 

With respect to other possessory estates of lesser dignity, such as 
tenancies at will or at sufferance or of licensees holding under licenses 
revocable at will, it has been held that such estates are not property 
and that the holders are not entitled to compensation under the Fifth 
Amendment. Hanna v. County of Hampden, 145 N. E. 258; Tate v. 
State Highway Commission, 49 S. W. (2d) 282. Shaaber v. City of 
Reading, 24 Alt. 692; United States v. Chandler-Dunbar Water Power 
Co., 229 U. S. 53,71. See also, Potomac Electric Power Co. v. United 
States, 85 F. (2d) 243, 248, certiorari denied, 299 U. 8. 565, Charles L. 
Barnes v. United States, 46 C. Cls. 7. 

While leaseholds are not often bought and sold by themselves, it 
appears that in some cases the practice has been in measuring the 
damages of the lessee to subtract from the market value of the unex- 
pired portion of his term the amount of rent he would otherwise have 
had to pay and the actual expenses of operation which he has been 
saved. Phelps v. United States and P. L. Andrews v. United States, 
supra; R. S. Howard Co. vy. United States, 81 C. Cls. 646; Thermal 
Syndicate, Lid. v. United States, id. 446; Wm. Wrigley, Jr., Co. v. 
United States, supra; Prince Line Ltd. v. United States, 283 F. 535, 
App. Dism. 263 U. 8S. 727. And, it has been held that if the lessee’s 
obligation is such that he continues to pay rent to the lessor, he is also 
entitled to recover the amount of such obligation. Phelps v. United 
States, supra; see also, Johnson v. United States, 2 C. Cls. 391,415. In 
any event, the Government cannot take private property without 
just compensation, and it has been held that just compensation is 
measured by the market value of the property taken but that it does 
not include consequential damages, 22 Comp. Gen. 877; Wm. Wrigley, 
Jr., Co. v. United States and Prince Line Limited v. United States, 
supra; Gershon Bros. Co. v. United States, 284 F. 849. 

The right to compensation is a constitutional right which may not 
be limited or modified by any statutory restriction; and while as indi- 
cated above just compensation is based on the fair value of the lease 
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or use requisitioned at the time of taking, such compensation may not 
be restricted to a payment by the United States of 15 percent of the fair 
value or the fair market value. Acts of Congress are to be construed 
and applied in harmony with and not to thwart the purpose of the Con- 
stitution. Phelps v. United States, swpra. Moreover, the language 
of section 2 of the act of July 2, 1917, as amended by the act of March 
27, 1942, quoted in your letter, negatives the idea it was intended to be 
subject to the restrictions of section 322 of the Economy Act. As the 
rent authorized under the Economy Act and the measure of compen- 
sation to be paid the tenant of a leasehold or for a use taken by the 
Government are determined by different factors it may be, as stated 
in your letter, that in some cases the condemnation award will exceed 
the 15 percent rental limitation of section 322 of the Economy Act. 
Said act is for application in cases where the lease is entered into on a 
voluntary basis as distinguished from an occupancy resulting from an 
involuntary taking as authorized under section 201, Title II, Second 
War Powers Act, 1942, 56 Stat. 177, quoted in part in your letter. As 
stated in Benedict v. United States, 271 ¥. 715, 719, affirmed (C. C. A.) 
280 F. 76— 

A requisition, like a taking by eminent domain, is not a taking under agree- 
ment. Acquiescence, on the part of a loyal citizen to the taking of his property 
by the sovereign is not the equivalent of the making of a contract, or the entering 
into an agreement, in the legal sense of that term, for the obtaining of the prop- 
erty in question. A requisition is a one-sided exercise of authority, which de- 
pends either upon force or the acquiescence and loyalty of the owner of the 
property requisitioned, in order to accomplish the taking. Whether protest be 
entered or not, the obligation to repay is the same. 

Accordingly, as section 822 of the Economy Act does not appear 
for application in the cases referred to in your letter, question 1 is 
answered in the affirmative. 

In answer to question 2, it may be said that as the award is substi- 
tuted for the interest condemned, such payments would appear to be 
permissible only to the extent necessary to satisfy the award. Com- 
pare 22 Comp. Gen. 862. 

With respect to question 3; for the same reasons as indicated above 
under the answer to question 1, the 25 percent limitation on alterations, 
improvements and repairs as contained in the Economy Act would be 
inapplicable in the case of property the use of which is acquired by 
condemnation proceedings. Accordingly, in the situation referred 
to, the making of alterations, improvements and repairs would be 
governed by sound administrative discretion, having regard to the 
term of occupancy and the purpose or purposes for which the premises 
are to be occupied. In such situations it is the duty of the adminis- 
trative officers to protect to the fullest extent the interests of the United 
States. 
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(B-34583) 


POSTAL EMPLOYEES—ADDITIONAL COMPENSATION UNDER THE ACT 
OF APRIL 9, 1943 


Under the provisions of the act of April 9, 1948, authorizing for postal employees 
paid on an hourly, fee, part time, or per diem basis, and for fourth-class 
postmasters, an increase of 15 per-cent of their earned basic compensation, 
fourth-class postmasters are entitled to a 15 percent increase in compensation 
based upon their regular compensation not to exceed $1,100, as limited by 39 
U. 8. Code 57, and, also, to an increase of 15 percent of their allowances for 
“separating the mails” and “unusual conditions,” and of money order com- 
missions and special delivery fees, which amounts do not enter into the 
computation of their regular compensation. 

The rates of additional compensation authorized by the act of April 9, 1943, to 
be paid to postal employees ($300 per annum, except to those employees paid 
on an hourly, fee, part time, or per diem basis, and to fourth-class post- 
masters, who are entitled to a 15 percent increase in their earned basic 
compensation), may be applied separately to each position held or service 
rendered, so that an employee paid on an annual basis who also renders 
service in an hourly-rate position is entitled to the flat $300 increase and to 
the 15 percent increase on the salary earned in the hourly-rate position and 
on special delivery fees earned. 

The provision in the act of April 9, 1943, limiting the additional compensation 
authorized to be paid thereunder to postal employees to not to exceed “an 
average of $25 per month for the fiscal year or fractional part thereof” relates 
to the compensation for each separate and distinct position held, not to the 
combined earnings of the same employee in more than one position, and, 
therefore, an employee paid separate salaries on an hourly basis for two 
part time positions is entitled to the 15 percent additional compensation 
authorized by the said act on the salary for each position, including special 
delivery fees earned. 

Inasmuch as the provisions of the act of April 9, 1943, authorizing the payment 
of 15 percent additional compensation to postal employees paid on an hourly, 
fee, part time, or per diem basis, restrict such increase to not to exceed “an 
average” of $25 per month, an employee paid on an hourly basis who earns 
a sufficient amount during a month to cause his 15 percent increase in earn- 
ings to exceed the limitation of $25 may be paid the excess amount in a 
Subsequent month when his increased earnings are less than $25, and, like- 
wise, adjustments may be made in subsequent months when the increased 
earnings of such employees during a previous month were less than $25. 

Under the act of April 9, 1948, authorizing the payment of 15 percent additional 
compensation to postal employees paid on an hourly, fee, part time, or per 
diem basis, but limiting such additional compensation to not to exceed an 
average of $25 per month “for the fiscal year or fractional part thereof,” 
a substitute clerk paid on an hourly basis who is excused from duty for a 
portion of the fiscal year may be paid the 15 percent increase at a rate in 
excess of $25 a month, if earned during the remainder of the fiscal year. 

The provision in the act of April 9, 1943, limiting to not to exceed an average 
of $25 per month the 15 percent increase in the allowance to third-class 
postmasters for clerk hire authorized by the said act, is not to be applied to 
the combined allowances for “Clerk Hire,” “Separating Mails,” and “Unusual 
Conditions,” but, rather, each of the said allowances is to be considered as 
increased in an amount not in excess of an average of $25 per month. 

Vouchers covering salary payments to clerks and assistant postmasters at third- 
class post offices who are within the purview of the Retirement Act should 
distinguish between the basic salary, which is subject to the retirement 
deductions, and the additional compensation authorized for postal employees 
by the act of April 9, 1943, which is not subject to such deductions, 


Comptroller General Warren to the Postmaster General, June 18, 1943: 
I have your letter of June 5, 1943, as follows: 


Your decision is requested on the following questions which have arisen in 
connection with Public Law No. 25: 

1. Is a postmaster at an office of the fourth-class entitled to a 15% increase 
on his basis compensation (the amount claimed in Item L of each quarterly 
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account) and also to a 15% increase on (a) money order commissions; (b) 
special delivery fees; (c) allowances for separating mails; (d) and allowances 
for unusual conditions? 

2. May an annual rate employee who renders dual service in an hourly rate 
position be paid both the flat $300.00 and also the 15% increase on salary earned 
while serving in an hourly rate position, or on fees earned for rendering special 
delivery service? 

3. May an hourly rate employee who renders dual service in two or more posi- 
tions be paid the 15% increase on payments for service in each position, including 
15% on special delivery fees earned, or must 15% of his combined earnings be 
limited to an amount not in excess of an average of $25.00 per month during 
the fiscal year? 

4. May an hourly rate employee who earns a sufficient amount during a month 
to cause his 15% increased earnings to exceed $25.00 be paid the amount in 
excess of $25.00 in a subsequent month when his 15% increased earnings are 
less than $25.00? 

5. May an hourly rate employee 15% of whose earnings amounts to less than 
$25.00 during a month be paid in subsequent months during the fiscal year 
such amounts as may be necessary to cause his 15% increased earnings to average 
$25.00 per month? “ 

6. May a substitute clerk paid at an hourly rate who is excused from duty for a 
portion of the fiscal year be paid the 15% increase in excess of an average of 
$25.00 per month, if earned during the remainder of the fiscal year? 

7. Is the 15% increase allowed postmasters at third-class offices limited to 
$25.00 for the combined appropriations for Clerk Hire, Separating Mails and 
Unusual Conditicas, or may each of these allowances be increased in an amount 
not in excess of $25.00 per month? 

8. Assistant postmasters and clerks at third-class offices are now within the 
purview of the Retirement Act and retirement deductions amounting to 5% 
of base pay are required. Under Public Law No. 25, will a postmaster at a 
third-class office be required to distinguish, on pay vouchers signed by assistant 
postmasters and clerks, between the basic salary (subject to retirement deduc- 
tions) and the compensation representing the 15% increase (not subject to 
retirement deductions) ? 

9. If you conclude that the 15% increase earned in prior months may be paid 
to hourly rate employees in subsequent months, or if such employees may be paid 
15% increased earnings in excess of $25.00 because their earnings in prior 
months were a corresponding amount below $25.00, what information will be 
required on pay vouchers on which such payments are claimed? 

10. If you conclude that an employee who renders dual service in two or more 
positions, paid at annual or hourly rates, or on a fee basis, or a combination of 
the three can be paid only so much of the 15% increase on his combined earnings 
as will not cause his 15% increase to exceed an average of $25.00 per month, 
what information will be required on vouchers, check lists, or quarterly accounts 
to show that the increased payments were within the maximum allowed? 


The act of April 9, 1943, 57 Stat. 59, Public Law 25, provides: 


That all officers and employees in the Postal Service whose rates of compen- 
sation are prescribed by the Act entitled “An Act reclassifying the salaries of 
postmasters and employees of the Postal Service, readjusting their salaries and 
compensation on an equitable basis, increasing postal rates to provide for such 
readjustment, and for other purposes”, approved February 28, 1925, as amended, 
and all other officers and employees paid from appropriations made for the field 
service of the Post Office Department, shall receive additional compensation at 
the rate of $300 per annum, except that employees paid on an hourly, Tee, part 
time, or per diem basis, and fourth-class postmasters and special delivery messen- 
gers, shall receive an increase of 15 per centum of their earned basic compen- 
sation, and the allowance to third-class postmasters for clerk hire is hereby 
increased by 15 per centum, but such increase in compensation or allowance shall 
not in any case exceed an average of $25 per month for the fiscal year or frac- 
tional part thereof: Provided, That the additional compensation at the rate of 
$300 per annum shall not be considered in computing or fixing earned basic 
compensation for any purpose under this Act. 

Seo. 2. There are hereby authorized to be appropriated, out of any money in the 
Treasury not otherwise appropriated, such amounts as may be necessary to 
carry out the provisions of this Act. 
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Seo. 3. This Act shall take effect on May 1, 1948, and shall terminate on June 
80, 1945, or such earlier date as the Congress by concurrent resolution may 
prescribe. 


The questions will be considered and answered in the order pre- 
sented, as follows: 

1. In decision of February 11, 1943, to you, 22 Comp. Gen. 791, 793, 
involving the application of the joint resolution of December 22, 1942, 
56 Stat. 1068, Public Law 821, applicable to postal employees over 
the period December 1, 1942, through April 30, 1943, question 3 was 
stated and answered, as follows: 


8. In your decision of June 2, 1942 (B~-25908) it was held that the “basic 
Salary, pay, or compensation” of employees at third-class post offices includes 
payments made to them from allowances for “Clerk Hire,” “Separating Mails,” 
and “Unusual Conditions.” Are payments to fourth-class postmasters-from ap- 
propriations for “Separating Mails” and “Unusual Conditions” subject to the 
10% increase? 

+ > * > * * * 


Sections 58 and 82, Title 39, U. S. Code, provide: 

“$58. Addifional compensation to fourth-class postmasters for separating 
services and for unusual conditions during portion of year. The Postmaster 
General may allow to fourth-class postmasters additional compensation for 
separating services and for unusual conditions during a portion of the year, in 
lieu of an allowance for clerical services for this purpose (May 12, 1910, ch. 230, 
36 Stat. 359). 

“§ 82. Distributing offices; allowance for clerk hire. The Postmaster Gen- 
eral may designate offices at the intersection of mail routes as distributing or 
separating offices; and where any such office is of the third or fourth class, he 
may make a reasonable allowance to the postmaster for the necessary cost of 
clerical services arising from such duties (July 12, 1876, ch. 179 § 11, 19 Stat. 82).” 

Fourth-class postmasters are paid compensation on a fee basis subject to 
statutory limitations on the quarterly and annual alowances which have been 
increased 10 percent by the joint resolution of December 22, 1942. See question 
and answer 6, decision of January 8, 1943, to you. The additional compensation 
paid fourth-class postmasters under authority of section 58, Title 39, U. S. Code, 
above quoted, in lieu of the allowance for clerk hire authorized by section 82 id. 
would be regarded as compensation on “other than a time basis” within the 
meaning of the fourth proviso of section 1 of said joint resolution and, accord- 
ingly, is increased by 10 percent. Hence, question 3 is answered in the affirmative. 


The wording of the act of April 9, 1943, Public Law 25, effective on 
and after May 1, 1943, is sufficiently similar to the statute considered 
in that decision to warrant application of the same rules in answering 
question 1. That is to say, the purpose and intent of the statute is to 
grant a 15 per centum increase in compensation to fourth-class post- 
masters based upon their regular compensation not to exceed $1,100 
per annum (39 U. S. Code 57), and, also, a 15 per centum increase in 
compeifation based upon any fees or commissions to which they are 
entitled which do not enter into the computation of their regular com- 
pensation. Accordingly, based upon the rule stated in the prior 
decision, questions 1 (b), (c), and (d) are answered in the affirmative. 
As the last phrase of 39 U. S. Code 57 excludes “3 cents commission on 
each money order issued” in fixing the regular compensation of a 
fourth-class postmaster, question 1 (a) also, is answered in the 
affirmative. 
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2. The act of June 11, 1942, Public Law 605, 56 Stat. 358, provides: 


That section 1 of the Act of March 1, 1929, entitled “An Act for the relief of 
present and former postmasters and acting postmasters, an+l for other purposes” 
(45 Stat. 1441), be, and the same is hereby, amended by striking from the last two 
lines thereof the words “if the total compensation actually paid for all services 
does not exceed $2,000 for any one fiscal year” and substituting therefor the 
words “at the rate provided by law for such services.” [Italics supplied.] 

The increase in compensation authorized by the act of April 9, 1943, 
on a $300 per annum basis and on a 15 percent basis both constitute 
compensation “at the rate provided by law for such services” and, 
accordingly, each may be applied separately to each position or service 
without regard to any other position or service rendered. Compare 
22 Comp. Gen. 570, 627, 745, 795. Accordingly, question 2 is answered 
in the affirmative. 

3. In the light of the act of June 11, 1942, swpra, it is reasonable to 
conclude that the salary for each part-time position paid on an hourly 
basis may be increased 15 percent, and that the limitation of “an 
average of $25 per month for the fiscal year or fractional part thereof” 
relates to the compensation for each separate and distinct position, 
not to the combined earnings of the same employee in more than one 
position. 

4 and 5. In view of the use of the word “average” in the statute, 
these questions are answered in the affirmative. 

6. In view of the use of the words “fiscal year or fractional part 
thereof” in the statute, this question is answered in the affirmative. 

7. The statute specifically increased the clerk hire allowance of third- 
class postmasters 15 percent. In view of that express provision, and 
in the light of answers to questions 1 and 3, it is concluded that each of 
the mentioned allowances for third-class postmasters may be increased 
in an amount not in excess of an average of $25 per month. 

8. This question is answered in the affirmative. 

9. In view of the audit features involved, this question is reserved 
for further consideration and reply. 

10. In view of the answers to questions 2 and 3, an answer to this 
question is rendered unnecessary. 


. (B-34913) 


BANKRUPTCY AND CIVIL-SERVICE RETIREMENT FUND 


Subject to the priority granted by section 3466, Revised Statutes, and the 
provisions of the Bankruptcy Act, as amended, exempting from discharge 
taxes and other specific debts, claims of the United States against a bank- 
rupt are for consideration and payment along with other debts owed by the 
bankrupt, and a discharge in bankruptcy is a legal release of the bank- 
rupt’s obligations to the United States. 

Where a Government employee, at the time of the filing of a petition in bank- 
ruptey, was indebted to the Federal Housing Administration, and, even 
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though the debt may not have been duly scheduled, the Administration had 
actual notice or knowledge of the proceedings in bankruptcy, the em- 
ployee’s discharge in bankruptcy operates to bar enforcement of the claim, 
so that, upon separation from the service and application for refund of 
retirement deductions, amounts to the employee’s credit in the civil-service 
-retirement fund are not available for set-off against the said claim. 22 
Comp. Gen. 330, amplified. 


Comptroller General Warren to the President, United States Civil Service 
mmission, June 21, 1943: 


I have your letter of May 26, 1948, referring to the holding in 
office decision 22 Comp. Gen. 330, relating to discharges in bank- 
ruptcy of Government employees and requesting a decision as to 
whether a claim by the Federal Housing Administration may be 
recognized against the amount in the civil service retirement fund 
to the credit of a former employee who has been separated from the 
service and has applied for refund of retirement deductions. 

In the decision to which you refer it was held, quoting from the 
syllabus: 

A discharge in bankruptcy of a Government employee from a note securing 
a loan indebtedness to a private creditor which was listed on the bankrupt’s 
schedule of liabilities and assigned to the United States subsequent to the filing 
of the petition in bankruptcy upon payment by the Federal Housing Admin- 
istration of its obligation as insurer of the loan affords the bankrupt a complete 
legal defense to any action brought by the United States to recover such debt, 
thus precluding the earmarking of the moneys to the credit of the employee in 
the civil-service retirement fund for the purpose of setting off the amount of the 
ery loss against moneys to be paid from such fund at some future 

It is stated in your submission that in the case now before your 
Commission for consideration the employee was indebted to the Fed- 
eral Housing Administration at the time petition in bankruptcy was 
filed; that the former employee listed an item “Federal Housing, 
Washington, D. C. $545.00” in his schedules, and that he was subse- 
quently discharged in bankruptcy by the United States District Court 
for the Southern District of California. 

While it is true that in the decision in 22 Comp. Gen. 380, the in- 
debtedness involved was assigned to the United States subsequent to 
the filing of the petition in bankruptcy, whereas here the indebtedness 
to the United States existed at the time the petition was filed, yet, for 
the reasons hereinafter stated, that fact would not appear to compel a 
conclusion contrary to that reached in said decision. It may be stated 
that, subject to the priority granted by section 3466, Revised Statutes, 
and the provisions of the Bankruptcy Act exempting from discharge 
taxes and other specific debts, claims of the United States against a 
bankrupt are for consideration and payment along with other debts 
owed by the bankrupt, and it is now well settled that a discharge in 
bankruptcy is a legal release of the bankrupt’s obligations to the 
United States. United States v. Wood, 290 F. 109, affirmed 263 U. S. 
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680; In re Anderson, 279 F. 525; McPhee v. United States, 174 Pac. 
808 ; In re Alderson, 98 F. 588; United States v. Hawkins, 20 F. (2d) 
589. See, also, section 57 (n) of the Bankruptcy Act, as amended, 
52 Stat. 867 (11 U. S. C. A. 93 (n)), which provides that all claims 
of the United States shall be proved and filed like those of any other 
creditor. 

Your reference to the fact that the bankrupt, in his schedules, listed 
the indebtedness here involved as due “Federal Housing, Washington, 
D. C.” would seem to suggest a doubt as to whether the said indebted- 
ness was duly scheduled. Section 17 of the Bankruptcy Act, as 
amended, 52 Stat. 851 (11 U. S. C. A. 35), provides, in pertinent part, 
that: 

A discharge in bankruptcy shall release a bankrupt from all of his provable 
debts, whether allowable in full or in part, except such as (1) are due as a tax 
levied by the United States, or any State, county, district, or municipality; 

* * (8) have not been duly scheduled in time for proof and allowance, with 


the name of the creditor, if known to the bankrupt, unless such creditor had 
notice or actual knowledge of the proceedings in bankruptcy * * *. 


It has been held that, under the above provision (3) of the law, if 
a claim has been duly scheduled, the failure of the creditor to be 
served with notice of the proceedings or the lack of actual knowledge 
thereof on his part does not prevent the operation of the discharge 
against the debt (7'ravis v. Sams, 99 S. E. 239) ; and, conversely, not- 
withstanding the debt has not been duly scheduled in accordance with 
the requirements of the Bankruptcy Act, it is discharged if the credi- 
tor has notice or actual knowledge of the proceedings in bankruptcy. 
Villar & Co. v. Conde, 30 F. (2d) 588; Jn re Bishop, 18 F. Supp. 905. 
While the misnomer of the creditor in the present matter might be 
gtound for holding that the debt was not “duly scheduled”—see the 
cases annotated in 11 U.S. C. A. 35, note 147, page 193—consideration 
of that question is rendered unnecessary since informal inquiry of the 
Federal Housing Administration elicits the information that notice 
of the bankruptcy proceedings here involved was received by that Ad- 
ministration. Whether or not a proof of claim was ever filed is not 
disclosed, but it has been held that failure of a creditor to prove his 
claim will not prevent operation of the discharge as a bar to a claim 
which is provable and which otherwise would be released. Jn re 
Cleapor, 16 F. Supp. 48; Jn re Wood 283 F. 565. 

In view. of the foregoing, and upon the basis of the present record, 
it would appear that the discharge in bankruptcy has operated to bar 
the enforcement of the claim of the Federal Housing Administration 
against the bankrupt, and, accordingly, it must be held that the 
amounts to his credit in the retirement fund are not available for 


set-off against said claim. 
5415874835 
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(B-35013) 


TRAVELING EXPENSES—FARES—LOWEST FIRST-CLASS LIMITATION— 
ROOMETTES 


Where it is shown that due to the reservation of all standard Pullman accommoda- 
tions for military use during the present emergency, roomettes are the lowest 
rate first-class accommodations available to civilians on trains operating 
sleeping cars between particular points, so long as such condition continues 
and insofar as concerns civilian employees traveling on official business be- 
tween such points, the rate for roomettes properly may be regarded as “the 
lowest first-class rate by the transportation facility used in such travel” within 
the meaning of section 10 of the act of March 3, 1933, limiting travel allow- 
ances on an actual expense basis to such lowest first-class rate. Compare 
decision B-35167, July 7, 19438, 23 Comp. Gen. 9. 


Comptroller General Warren to F. F. Lovell, Home Owners’ Loan Cooperation, 
June 22, 1943: 


Reference is made to your letter of June 5, 1943, as follows: 


There has been presented to the undersigned Authorized Certifying Officer 
the claim of Mr. Alfred P. Smith for reimbursement of travel expense involv- 
ing the use of roomette Pullman sleeper accommodations. 

Mr. Smith under proper authority departed from San Francisco, California, 
March 4, 1943 at 9:00 P. M., arriving Los Angeles, California, March 5, 1943 
at 9:00 A. M. and after completion of official business at San Diego and Los 
Angeles departed Los Angeles, California March 6, 1943 at 9:00 P. M., arriving 
San Francisco, California March 7 at 9:00 A. M. 

Pullman roomette sleeper accommodations were purchased and used both 
on the going trip, San Francisco to Los Angeles, and on the return trip, Los 
Angeles to San Francisco, because of the traveler's inability to secure lower 
class sleeper accommodations such as lower or upper berth. The train used 
was the Southern Pacific Lines’ “Lark”, Nos. 75 and 76, the published equip- 
ment manifest of which indicates that it carries double bedrooms, roomettes, 
drawing rooms, compartments and sections. Each section, of course, is com- 
prised of a standard lower and a standard upper berth. However, we have 
been advised both by our San Francisco office and by the Southern Pacific Lines’ 

tative at New York that the “Larks” regularly carry only 6 sections, 
that is, 6 lower berths and 6 upper berths, all of which are held for military 
use, and that all other sleeper accommodations are of a higher class. 

From every point of view respecting the convenience of the Corporation, the 
conservation of the employee’s working time, economy as concerns salary and 
per diem, expeditious conduct of official business, etc., the “Larks” afford the 
only practicable means of rail transportation between San Francisco, Cali- 
fornia and Los Angeles, California. Hence, the situation presented in the 
instant case is illustrative of the conditions prevailing in almost every in- 
stance of official travel between San Francisco and Los Angeles. 
we 13 of Standardized Government Travel Regulations provides as 
ollows: 

“138. Accommodations on trains and steamers.—An employee will be allowed 
the following accommodations on trains and steamers: 

“(a) Train acoommodations.—(1) Sleeping car accommodations: One stand- 
ard lower berth when night travel is involved.” 

The Southern Pacific Lines’ “Lark”, according to the best information avail- 
able to us, carry not to exceed 6 standard Pullman sections, all of which are 
held for use by the military forces. Thus, for all practical purposes the low- 
est class sleeper accommodations, on those trains, which are available to 
civilian officers and employees are the roomettes. 

Available decisions indicate that allowances may not be made for the excess 
cost of higher class sleeper accommodations over the cost of a standard lower 
berth where such higher class accommodations are used, except in those in- 
stances where the equipment manifest of a train (as in the case of extra fare 
trains) includes only higher class accommodations. 
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Your consideration of the instant claim will be appreciated and your decision 
as to the propriety of my certification of the voucher is requested. 


Section 10 of the act of March 3, 1933, 47 Stat. 1516, provides: 


Whenever by or under authority of law actual expenses for travel may be 
allowed to officers or employees of the United States, such allowances, in the 
case of travel ordered after the date of enactment of this Act, shall not exceed 
the lowest first-class rate by the transportation facility used in such travel. 
[Italics supplied.] 


In a decision of December 13, 1934, 14 Comp. Gen. 460, there was 
stated the general rule, as follows (quoting from the syllabus) : 


The limitation in section 10 of the act of March 3, 1933, 47 Stat. 1516, that 
allowances for travel under law authorizing reimbursement on an actual ex- 
pense basis shall not exceed the lowest first-class rate by the transportation 
facility used, is all-inclusive and permits no exceptions for any cause and is 
applicable even though the lowest first-class accommodations are not available 
at the time transportation is applied for. 


See, also, 18 Comp. Gen. 705 ; 21 éd. 377, 380. 

However, there is for consideration whether the facts presented 
in the instant case justify a conclusion that the rate for the roomette 
was in fact the lowest first-class rate by the transportation facility 
used. 

It is understood from your submission that the roomettes are the 
lowest rate first-class accommodations which during the present 
emergency, may be obtained by civilians on trains operating sleeping 
cars between the points here involved. If that understanding be 
correct, it seems reasonable and proper to conclude that—so long as 
such condition continues—the rate for the roomette properly may be 
regarded as the “lowest first-class rate by the transportation facility 
used in such travel,” so far as concerns civilian employees of the 
Federal Government traveling on official business between said points. 
Compare 19 Comp. Gen. 682; decision, B-33575, dated April 14, 1943; 
and B-33648, dated April 19, 1943. ; 

Accordingly, you are advised that if the facts are as above indi- 
cated, the voucher, if otherwise correct, may be certified for payment. 

The voucher is returned herewith. 


(B-34809) 


PAY—ADDITIONAL—SEA AND FOREIGN SHORE DUTY—ARMY 
PERSONNEL 


Under section 2 of the Pay Readjustment Act of 1942, authorizing additional 
pay to military and naval personnel while on duty in any place beyond 
the continental limits of the United States or in Alaska, Army personnel are 
entitled to the additional pay while they are absent on leave or furlough, or 
sick in hospital if not detached from foreign service and are under orders 
to return thereto, provided they remain outside the continental limits of the 
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United States; but if they return to the United States during such absence, 

the right to the additional pay ceases. 

The right to payment of the additional pay, authorized by section 2 of the Pay 
Readjustment Act of 1942 for military or naval personnel on “sea duty” 
as defined by the head of the Department concerned, depends upon the 
individual’s status with respect to a vessel; and whether he is within or 
without the continental limits of the United States does not affect his right 
to such additional pay. 

In view of the provisions of section 2 of thé Pay Readjustment Act of 1942, 
authorizing additional pay to military and naval personnel for service while 
on sea duty “as such duty may be defined by the head of the Department 
concerned,” Army personnel are entitled to continue to receive the increase 
in pay for sea duty while sick in hospital on shore in the United States if 
they are not detached from sea duty and are under orders to return thereto, 
in accordance with regulations, issued by the Secretary of War pursuant to 
the said act, defining such service as “sea duty.” 

Inasmuch as current regulations defining sea duty issued by the Secretary of 
War pursuant to section 2 of the Pay Readjustment Act of 1942, authorizing 
additional pay to military and naval personnel for service while on sea duty 
“as such duty may be defined by the head of the Department concerned,” 
do not expressly include periods during which Army personnel are on leave 
or furlough even though not detached from the vessel to which assigned, 
such periods may not be included as periods of “service” within the meaning 
of the said regulations for which payment of sea duty pay is authorized. 


Assistant Comptroller General Yates to the Secretary of War, June 23, 1943: 


There has been considered your letter of May 26, 1943, in pertinent 
part as follows: 


Reference is also made to decision B-25847 as published in 21 Comp. Gen. 
1050 in which it was held (on page 1054) that the right of an officer to sea 
duty pay ceased when the officer was detached from the vessel for admission 
to a hospital. It was accordingly considered that so long as an officer was not 
detached from the vessel, he would be entitled to additional pay for ‘sea duty, 
even though temporarily absent therefrom on leave or in hospital. 

However, in decision B-28698, dated September 29, 1942, it was held that 
while an officer was hospitalized in the United States, even though his orders 
transferring him to the hospital did not terminate his assignment to foreign 
duty, he was not on duty in any place beyond the continental limits of the 
United States and, accordingly, would not be entitled to the 10 percent increase 
for foreign service. 

It has heretofore been considered that the conditions under which additional 
pay is authorized for foreign service are the same as those under which such 
pay accrues for sea duty. However, the two decisions cited above appear to 
make a distinction between sea duty and foreign service and this office is 
unable to determine whether or not such distinction is for application to all 
cases involving additional pay for sea duty or foreign service. 

Your decision is therefore requested on the following specific questions which 
have arisen in connection with payments to Army personne! : 

1. Are officers, nurses, warrant officers and enlisted men of the Army entitled 
to additional pay for foreign service while absent on leave or furlough, or sick 
in hospital, if not detached from foreign service and under orders to return 
thereto, (a) if during such absence they remain outside the continental limits 
of the United States, or (b) if while on leave or furlough they visit the United 
States, or are hospitalized in the United States. 

2. Are the personnel listed above entitled to additional pay for sea duty, while 
absent on leave or furlough, or sick in hospital if not detached from such 
sea duty and under orders to return thereto, under conditions set forth in (a) 
and (b) above? 


Section 2 of the act of June 16, 1942, 56 Stat. 860, provides: — 


The base pay of any enlisted man, warrant officer, or nurse (female) in the 
military or naval forces of the United States shall be increased by 20 per 
centum and the base pay of any commissioned officer of any of the services 
mentioned in the title of this Act shall be increased by 10 per centum for any 
period of service while on sea duty as such duty may be defined by the head of 
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the Department concerned, or duty in any place beyond the continental limits 
of the United States or in Alaska, which increases in pay shall be in addition 
to pay and allowances otherwise authorized: Provided, That the per centum 
increases herein authorized shall be included in computing increases in pay for 
aviation and submarine duty: Provided further, That this section shall be 
effective from December 7, 1941, and shall cease to be in effect twelve months 
after the termination of the present war is proclaimed by the President. 


Substantially the same provision was contained in section 18 of the 
act of March 7, 1942, 56 Stat. 148, except that the later act confers 
authority upon the head of the department concerned to define sea 
duty. 

Under the act of June 30, 1902, 32 Stat. 507, 512, and the act of 
May 13, 1908, 35 Stat. 127, 128,-as amended, which also authorized 
increased pay for foreign shore duty for officers and enlisted men 
of the Army and Navy, respectively, the additional pay for such 
duty commenced on the date of departure from the United States and 
continued until the officer or enlisted man returned to the United 
States. See Gearing v. United States, 46 C. Cls. 187; McCully v. 
United States, 42 C. Cls. 275; 18 Comp. Dec. 632. Under the said 
acts, as interpreted by the cited decisions, it was held that the right 
to additional pay did not terminate during a period of leave where 
such leave was not spent in the United States. Jzard v. United States, 
48 C. Cls. 367; 22 Comp. Dec. 326; 19 Comp. Dec. 608. However 
upon return to the United States, whether on leave or at the termi- 
nation of the assignment to foreign shore duty, the right to additional 
pay ceased. 21 Comp. Dec. 604. 

The current law, quoted above, authorizing increased pay “for any. 
period of service while on sea duty” or “duty in any place beyond the 
continental limits of the United States or in Alaska” does not pre- 
scribe the date on which the additional pay shall commence or termi- 
nate; but on the basis of the decisions under the acts of June 30, 
1902, and May 13, 1908, swpra, it was held that under the present law 
the increase in pay for foreign service is authorized from the date 
6f departure from the United States under an assignment to foreign 
service. 21 Comp. Gen. 982, 1050. Also, consistent with the prior 
decisions, it was held in decision dated September 29, 1942, B-28693, 
mentioned in your letter, that an officer assigned to foreign shore duty 
but who was undergoing hospitalization in the United States was 
not on duty in any place beyond the continental limits of the United 
States and was not entitled to the increase in pay for foreign service 
after arrival in the United States. 

The intent of the present law is to authorize additional pay for 
those members of the armed forces who are subjected to the conditions 
incident to duty beyond the continental limits of the United States or 
in Alaska. While in the United States they are not on such duty. 
Accordingly, in answer to your first question, you are advised that 
officers, nurses, warrant officers and enlisted men of the Army are 
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entitled to ddditional pay for foreign service while absent on leave 
or furlough or sick in hospital “if not detached from foreign service 
and under orders to return thereto”, if during such absence they 
remain outside the continental limits of the United States; but if 
during such absence they return to the United States, the right to 
additional pay for duty outside the United States ceases. 

Your second question refers to payment of additional pay for sea 
duty “while absent on leave or furlough, or sick in hospital if not 
detached from sea duty and under orders to return thereto” (a) if 
during such absence they remain outside the continental limits of 
the United States or (b) if while on leave or furlough they visit the 
United States or are hospitalized in the United States. From the 
manner in which the question is framed, it appears that some im- 
portance is attached to whether the personnel involved are in the 
United States or without the boundaries thereof. However, payment 
of the additional pay for sea duty depends upon the individual’s 
status with respect to a vessel, and whether he is within or without 
the continental limits of the United States does not affect his rights 
to sea duty pay in connection therewith. See 20 Comp. Dec. 481. 
As to increased pay for foreign service, however, the long standing 
rule requires such service to have been performed outside the con- 
tinental United States. See 20 Comp. Dec. 333, and cases cited 
therein. 

Reference is made in your letter to decision of May 25, 1942, 21 Comp. 
Gen. 1050, in which it was held that duty of Army personnel on cer- 
tain vessels could be considered sea duty but that such personnel were 
not entitled to sea duty pay while on leave or furlough on shore. It 
was also stated that upon detachment from a vessel for admission to 
a hosiptal, the right to sea duty pay ceased. It is to be noted how- 
ever, that that decision had reference to the increase in pay for sea 
duty as authorized by section 18 of the act of March 7, 1942, supra, 
and the conclusion therein reached was in accordance with the prior 
holdings of the courts and accounting officers. Sea duty under the 
present law is “as such duty may be defined by the head of the Depart- 
ment concerned.”. Pursuant to the authority vested in him by section 
2 of the act of June 16, 1942, supra, the Secretary of War has defined 
sea duty as follows (Army Regulation 35-1490, paragraph 6, Changes 
No. 2, March 31, 1943) : 

Under the provisions of section 2 of the act approved June 16, 1942 (sec. I, 
Bull. 28, W. D., 1942), the following service is defined as sea duty forall com- 
missioned officers, Army nurses, warrant officers, and enlisted men in the mili- 
tary service, from and after June 1, 1942: 

a. Vessels of Army Transport Service.—All such service performed while per- 
manently assigned to duty on a vessel owned, leased, chartered, or operated by the 
United States Army Transport Service which regularly proceeds to points re- 


quiring transit of the seas as distinguished from service in harbors in the United 
States, including periods of temporary additional duty aboard such vessel while 
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at sea even though primary duty is shore duty, and service as regular or relief 
members of the personnel of such vessel, and while still attached or assigned to 
such vessel for not exceeding 30 consecutive days while on temporary additional 
duty ashore. 

b. Armed guard detail or gun crew.—Service performed while assigned to 
duty as an armed guard, or member of armed guard detail or gun crew on any 
vessel, military, naval, or civilian, which normally proceeds to sea as indicated 
in @ above. 

c. Duration of service.—For all service while actually serving, as outlined in 
a and b above, on vessels and while still assigned to such duty for not exceeding 
30 consecutive days while in port in the United States immediately following 
such service on board vessels, provided that such personnel still receive rations 
and quarters in kind aboard such vessels. 

d. Army mine planters and cable ships. 

(1) Duty on board Army mine planters and cable ships pursuant to orders 
issued by competent authority. See 21 Comp. Gen. 1050. 

(2) Harbor boats, supply ships, and other vessels—Duty on board harbor 
boats, supply ships, and other vessels pursuant to orders issued by competent 
authority on a voyage from one port in the United States to another port in the 
United States, on a voyage from a port in the United States to a port outside 
the continental limits of the United States, or for such other periods during which 
conditions of service at sea exist. See 21 Comp. Gen. 1050. 

é. While sick in hospital.—While sick in hospital in line of duty on shore in the 
United States so long as permanent assignment on board a vessel operating as 
outlined in a, b, c, and d above remains unchanged. 


In view of such regulations, your second question is answered in 
the affirmative insofar as said question relates to payment of the in- 
crease in pay for sea duty while sick in hospital and not detached from 
such sea duty and under orders to return thereto. See in this con- 
nection decision of June 10, 1942, to the Secretary of the Navy, B-25754, 
21 Comp. Gen. 1107, and cases cited therein. Current regulations de- 
fining sea duty do not expressly include periods during which Army 
personnel are on leave or furlough even though not detached from 
the vessel to which assigned. Hence, such periods may not be included 
as periods of “service” on the vessel within the meaning of the regula- 
tions. See 15 Comp. Dec. 656; 18 Comp. Dec. 340. Accordingly, inso- 
far as your second question relates to payment of sea duty pay while 
Army personnel are on leave or furlough, it is answered in the negative. 


(B-35053) 


CONTRACTS—DEFAULTING CONTRACTORS—EXCESS COST LIABILITY 
FOR PURCHASES ELSEWHERE 


The mere fact that, under a contract for the furnishing of meat supplies, the 
specified meat items could not be obtained in the open market for deliv- 
ery on the required date does not per se constitute an “unforeseeable” cause 
for failure to deliver so as to excuse contract performance, and, in the ab- 
sence of a showing that conditions were so abnormal, extraordinary, or 
unusual that they could not have been anticipated or foreseen at the time 
the contract was formulated, the contractor is chargeable with the excess 
cost of obtaining acceptable substitute supplies elsewhere. 

Where a contractor is liable in damages to the Government for failure to de- 
liver specified meat supplies which could not be obtained on the market for 
delivery on the required date, the contractor’s liability is measured by the 
difference between the actual cost of acceptable substitute supplies of a 
different kind—which the contractor was not prepared to furnish—pur- 
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chased in-the open market and the cost which would have been incurred 
had the contractor furnished the same quantity of supplies called for by 
the contract. 


Congianter General Warren to the Administrator of Veterans’ Affairs, June 25, 


I have your letter of June 10, 1943, with reference to the partial 
default of the McKinley Meat & Poultry Corporation, under its un- 
numbered contract, dated October 27, 1942, providing for delivery 
of certain items of meat to the Veterans’ Administration Facility, 
Bronx, New York, during the month of November, 1942, in accord- 
ance with quantities and delivery dates to be specified in subsequent 
purchase orders. 

It appears from your letter and the file submitted therewith that 
delivery of 850 pounds of fresh, chilled, choice grade, lamb shoul- 
ders, at $0.29 per pound, less one-half of one percent discount for 
payment within 10 days, was not accomplished on November 20, 1942, 
as required by a purchase order duly issued under the contract, for 
the reason that, as alleged by the contractor, “the item was unob- 
tainable on the market”; and that, consequently, an emergency pur- 
chase of 827 pounds of pork loins at $0.31144 per pound was made 
from Armour & Compary. It appears further that, in response to 
an inquiry as to the availability of lamb shoulders on November 20, 
1942, the United States Department of Agriculture, by letter dated 
April 5, 1943, advised your Administration as follows: 

Aceording to our market reports of this date, the supply of Western dressed 
lamb was cleaned up an early hour with most orders only partially filled. 
Local slaughter was of liberal proportions on November 19th, with supplies 
from this day's kill available on November 20. 

However, the supply of Kosher Foresaddles appeared to be insufficient for 
demand; therefore, the supply of shoulders (which are produced from Fore- 
saddles), available to the general trade, appeared to be scant. ° 

This office carries no price quotations for lamb shoulders on our meat trade 
reports. On November 20, 1942 there was no uniform market on lamb shoul- 
ders in the New York market. We are unable, therefore, to furnish you the 
market price of this cut. 

Also, it appears from the “Supply Officer’s” memorandum dated 
April 23, 1943, that five dealers who were contacted immediately upon 
the default of the contractor were unable to submit bids on lamb 
shoulders due to the fact that there were none available at that time. 

In view of the facts thus set forth and the provisions of paragraph 
4 of the Conditions forming a part of the contract, your letter re- 
quests a decision as to whether the increased cost incurred by the 
United States as a result of the default should be charged against the 
contractor’s account, and, if so, on what basis the said increased cost 
should be computed. 

Paragraph 4 of the contract Conditions provides in pertinent part 
for the purchase of any or all of the items of meat covered by the 
contract from another source upon the contractor’s refusal or failure 
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to furnish the same within the time specified, and for charging the 
contractor with the resulting excess cost unless the failure to deliver 
in a particular instance should be found to be due to: 


* * * unforeseeable causes beyond the control and without the fault or 
negligence of the contractor, including, but not restricted to, acts of God or of the 
public enemy, acts of the Government, fires, floods, epidemics, Sarge restric- 
tions, strikes, freight embargoes, unusually severe weather * 

The mere fact that goods cannot be obtained in the open market at 
the time and place of delivery does not per se constitute an unforesee- 
able cause for failure to deliver within the meaning of the above-quoted 
provision of the contract. On the contrary, it is a familiar rule that 
when a party enters into a contract for the sale of goods it is incumbent 
upon him to have on hand the goods necessary to performance, or 
proper commitments which will enable him to furnish the goods when 
and where required. This being true, the contractor’s inability to 
procure the lamb shoulders for delivery on November 20, 1942, could 
not be said to be unforeseeable, unless shown by appropriate evidence 
to have been caused by conditions so abnormal, extraordinary, or 
unusual that they reasonably could not have been anticipated or fore- 
seen at the time the contract was formulated. No such evidence has 
been made a part of the present record. 

Furthermore, under the special circumstances involved in this 
particular case the fact that replacement may have been made by the 
purchase of a different item of meat than that called for but not deliv- 
ered under the contract does not necessarily deprive the Government 
of its right to recover its actual damages which are directly attributable 
tothe default. From the very character of paragraph 4 of the contract 
Conditions the contractor manifestly had notice that damages such as 
those in question would be regarded as the proximate and natural 
consequence of its inability to perform any part of the contract. 
Moreover, while it is well established that in an action for breach of 
contract for the sale of goods the measure of damages for nondelivery 
is the difference between the market price and the contract price of 
the goods, it is equally as well established that where there is no 
market price for the goods or the same are out of the market and 
unobtainable, the increased expense arising by reason of the purchaser 


_ being compelled to secure the best available substitute of a different 


kind or quality may be accepted as the proper measure of damages. 
Tri-Bullion Smelting & Development Co. v. Jacobsen, 233 Fed. 646; 
Hardwood Lumber Co. v. Adam, 134 Ga. 821, 32 L. R. A. (NS) 192; 
also, see 55 C. J. 1175, and 2 Williston on Sales 1478 (section 599). It 
appears from the record that this contractor was not prepared to fur- 
nish pork loins or any, other substitute acceptable to the Dietary 
Department of the hospital. 
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Accordingly, appropriate steps should be taken to collect from the 
contractor an amount equal to the difference between the actual cost 
of the 827 pounds of pork loins purchased in the open market and the 
cost which would have been incurred by the Government had the 
same number of pounds of lamb shoulders been supplied under the 
contract and payment at the agreed price had been made therefor 
within the 10-day discount period offered. 


(B-35141) 


COMPENSATION—RATES—PART-TIME CHARWOMEN—BUREAU OF 
ENGRAVING AND PRINTING 


The basic salary rate of $0.65 per hour required by the act of August 1, 1942, to 
be paid part-time charwomen may not be adjusted so as to maintain for 
part-time charwomen employed by the Bureau of Engraving and Printing 
the salary differential previously existing between their salaries and the 
salaries for the same work in other branches of the Government by reason 
of the operation of the act of June 26, 1936, saving employees of the Bureau 
from loss of weekly earnings resulting from the establishment of a 40-hour 
workweek under the act of March 28, 1934. 


Comptroller General Warren to the Secretary of the Treasury, June 25, 1943: 


I have your letter of June 15, 1948, as follows: 


Your decision is requested with respect to the proper’rate of compensation 
payable to part-time charwomen in the Bureau of Engraving and Printing. 

Positions of part-time charwomen in the Bureau of Engraving and Printing 
are subject to the compensation schedules of the Classification Act of 1923, as 
amended. Prior to March 28, 1934, part-time charwomen in the Bureau of En- 
graving and Printing worked 24 hours a week, consisting of 6 days of-4 hours 
each. They were compensated at the rate of 50¢ an hour, their weekly earnings 
being $12.00. 

The hours of these part-time charwomen were adjusted to 20 hours a week, 
consisting of 6 days of 4 hours each, beginning with March 28, 1984, the date 
on which the Bureau of Engraving and Printing went on a regular workweek 
of 40 hours for all employees. At that time, the rate of pay for employees in the 
Bureau of Bngraving and Printing subject to Section 23 of the Independent Offices 
Appropriation Act of 1935 (48 Stat. 522) was adjusted to make their aggregate 
compensation for a 40-hour. week equal to the compensation they previously 
received for a 48-hour week. The pay of part-time charwomen, being subject to 
the compensation schedules of the Classification Act of 1923, as amended, was 
not so adjusted at that time. 

Under the provisions of Public Law 817—74th Congress (49 Stat. 1969), 
amending Section 28 of the Independent Offices Appropriation Act of 1935, the 
rate of pay for part-time charwomen was increased to make their aggregate com- 
pensation for a 20-hour week equal to what it had been for a 24-hour week. In 
other words, the rate of pay for part-time charwomen was increased from 50¢ 


an hour to 60¢ an hour. As a result of this adjustment, the rate of pay for part- ° 


time charwomen in the Bureau of Engraving and Printing became 20 per cent 
higher than the rate of pay for part-time charwomen in other Federal depart- 
ments and establishments subject to the provisions of the Classification Act of 
1923, as amended. 

Effective August 1, 1942, the provisions of Public Law 694—77th Congress. 
further amending Section 13 of the Classification Act of 1923, changed the rate 
of pay for part-time charwomen from 50¢ an hour to 65¢ an hour. Your deci- 
sion is requested as to whether part-time charwomen in the Bureau of Engraving 
and Printing should have been paid since August 1, 1942, at the rate of 65¢ an 
hour, or at the rate of 78¢ an hour. The latter rate represents a 20 per cent 
increase over 65¢ an hour, or the amount of the differential existing between 
the rate of pay for part-time charwomen in the Bureau of Hngraving and Printing 








ir 
ie 
ie 


ir 


an Q2wTR 


Saw" VAR OA Ds 


Wwe 


es 


Nee ee ee eC 


Fete 





DECISIONS OF THE COMPTROLLER GENERAL 1131 


and the rate of pay for part-time charwomen in other Federal agencies on July 
31, 1942. 

If you find that part-time charwomen in the Bureau of Hngraving and Printing 
should have been compensated at the rate of 65¢ an hour since August 1, 1942, 
your advice is requested as to what adjustments will be necessary with respect 
to salary payments made at the rate of 78¢ an hour, on and subsequent to August 
1, 1942, to such employees who are still in the service of the Bureau of Engraving 
and Printing, as well as to such employees who are no longer in the service 
of the Bureau of Engraving and Printing. 


The act of June 26, 1936, 49 Stat. 1969, provided : 


That section 23 of the Independent Offices Appropriation Act, 1985, is amended 
by adding at the end thereof the following paragraph: 

“Where the adjustment of regular hours of duty of employees subject to the 
provisions of the preceding paragraph requires the adjustment of regular hours 
of duty of any employee whose compensation is fixed under the Classification 
Act of 1923, as amended, the aggregate weekly earnings of such employee whose 
compensation is fixed under the Classification Act of 1923, as amended for full- 
time service shall not be less by reason of such adjustment than his aggregate 
weekly earnings for full-time service prior to March 28, 1984. Full-time service 
within the meaning of this paragraph shall not be less than forty hours per week. 
For the purposes of this paragraph, authority is hereby granted to adjust the 
hourly rates of compensation of employees whose compensation is fixed under 
the Classification Act of 1923, as amended, to such extent as may be necessary 
to make the aggregate compensation for a forty-hour week equal to the compen- 
sation for a full-time week prior to March 28, 1934.” 

Sec. 2. This Act shall take effect as of the 1st day of the first calendar month 
following the date of its enactment. 

Section 1 of the act of August 1, 1942, 56 Stat. 738, amends section 13 
of the Classification Act of 1923, so as to change the salary schedules 
for certain grades in the crafts, protective and custodial service, includ- 
ing a provision under grade 2 “that charwomen working part time be 
paid at the rate of-65 cents an hour, and head charwomen at the rate of 
70 cents an hour.” 

The 1936 statute above quoted merely saved the employees here in- 
volved from loss in weekly earnings of their basic compensation by 
reason of the requirement for reduction in hours of work per week 
necessitated by the establishment of a 40-hour workweek under the 
act of 1934, 48 Stat. 522, for employees at the Bureau of Engraving and 
Printing in the several trades and occupations, which saving was re- 
quired by the law to be computed on the basic salary rates fixed by the 
Classification Act as of March 28, 1934. Cf. 22 Comp. Gen. 615, 617. 
There was no purpose or intent by the act to maintain a permanent 
differential between basic salaries in the Bureau of Engraving and 
Printing and salaries for the same work in other branches of the 
service. 

So far as here material, the effect of the act of August 1, 1942, was 
to increase the basic salary of the part-time charwomen at the Bureau 
of Engraving and Printing from 60 cents to 65 cents per hour. There 
is no purpose or intention in either statute to authorize adjustment 

under the act of June 26, 1936, on the salary rates which since have been 


increased by statute above the March 28, 1934, level. Accordingly, the 
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legal salary rate, on and after August 1, 1942, for the employees here 
involved is 65 cents per hour, not 78 cents per hour. 

If such employees have been paid at the rate of 78 cents per hour on 
and after August 1, 1942, as might be inferred from your letter, there 
is no alternative but to raise a charge against each of them, including 
both those in and out of service, for the amount of the overpayment 
- and to institute collection proceedings. Of course, should a disallow- 
ance be made in the audit of the involved disbursing officer’s account 
because of such overpayments there would exist authority under the 
provisions of the act of May 26, 1936, 49 Stat. 1374, to withhold current 
salary payments of the employees now in the service in such installment 
amounts as may be administratively determined to liquidate the over- 
payment within a reasonable time. Uncollectible indebtedness of em- 
ployees who have been separated from the service should be forwarded 
to the Claims Division of this office for appropriate action. 


(B-35261) 


COMPENSATION—WAR OVERTIME PAY ACT OF 1943—SCOPE OF 
PROVISIONS EXCLUDING HEADS OF DEPARTMENTS, ETC. 


The provisions of section 1 (c) of the War Overtime Pay Act of 1943 excluding 
from the benefits of the act heads of departments, independent establish- 
ments, and agencies relate only to the erecutive branch of the Government, 
and, therefore, the Architect of the Capitol, who functions as an officer or 
agent of the legislative branch of the Government, is not excluded from such 
benefits by said provisions. : P 


Comptroller General Warren to the Architect of the Capitol, June 25, 1943: 


I have your letter of June 18, 1943, requesting decision whether sec- 
tion 1 (c) of the “War Overtime Pay Act of 1943,” 57 Stat. 76, operates 
to exclude the Architect of the Capitol from the benefits of the statute, 
that is, whether he properly is to be regarded as included in the classi- 
fication “heads of departments, independent establishments, and 
agencies”, as those terms are used in the statute. 

The pertinent provisions of section 1 of the statute read— 

That this Act shall apply to all civilian officers and employees * * * inor 
under the United States Government * * * except that this Act shall not 
apply to (a) elected officials; (b) judges; (c) heads of departments, independent 
establishments, and agencies * * *. As used in this section the term “elected 
officials” shall not include officers elected by the Senate or House of Representa- 
tives who are not members of either body. 

Exceptions (a), (b), and (c) in section 1 of the statute were in- 
tended to, and do, relate respectively to the legislative, judicial, and 
executive branches of the Government. That is to say, (1) only 
elected officials (as limited in the law) in the legislative branch, (2) 
only judges in the judicial branch, and (3) only heads of departments, 
independent establishments, and agencies in the executive branch are 
excluded from the benefits of the statute by exceptions (a), (b), and 
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(c) of section 1 thereof. See decision of May 29, 1943, B-31791, to 
the Register of Wills and Clerk of the Probate Court, District Court 
of the United States for the District of Columbia, wherein it was 
stated : 

Section 1 of the “War Overtime Pay Act of 1943” approved May 7, 1943, Public 
Law 49, excepts from the benefits of the law “(b) judges; (c) heads of depart- 
ments, independent establishments, and agencies.” As exception (b) relates to 
judges in the judicial branch of the Government who correspond to heads of de- 
partments, independent establishments, and agencies in the Executive branch of 
the Government, it may be assumed that exception (c) does not relate to the 
judicial branch of the Government. In that connection, Supplement No. 1, dated 


May 25, 1943, to the regulation issued by the United States Civil Service Com- 
mission, is as follows: 


“Section 7. Department, independent establishment, and agency. 

“The term ‘department, independent establishment, and agency’ as used in Part 
I, section 2 (b) means a governmental establishment in the Executive branch 
which is not a component part of any other such establishment.” 

In your letter you express the view—supported by the authorities 
therein cited —that the Architect of the Capito] functions as an officer 
or agent of the legislative branch of the Government of the United 
States. I concur in that view. It follows, therefore, that section 1 
(c) of the “War Overtime Pay Act of 1943,” relating to the executive 
branch of the Government, has no application to the Office of the 
Architect of the Capitol. Also, as the Architect of the Capitol is not 
an elected official in the legislative branch of the Government, section 


‘1 (a) of the statute does not operate to exclude him from the benefits 


cf the law. 
Accordingly, I have to advise that the Architect of the Capitol is 
entitled to the benefits of the statute. 


(B-4724) 


INSURANCE—USE OF PROCEEDS FOR REPAIR OR REPLACEMENT OF 
DAMAGED OR DESTROYED PROPERTY 


In view of the provisions of.the act of October 10, 1940, as amended, which 
authorize the insuring of Federally owned war public works facilities con- 
structed or acquired under authority of the said act, and which evince the 
intent of the Congress that the program be as self-sustaining as possible, 
insurance proceeds may be used for the repair or replacement of damaged 
or destroyed facilities, and need not be covered into the Treasury as mis- 
cellaneous receipts in accordance with the provisions of section 3617, Revised 
Statutes. 


Comptroller General Warren to Federal Works Administrator, June 26, 1943: 

I have your letter of May 21, 1943, submitting for decision the 
question as to the authority to use the proceeds of certain insurance 
policies for the reconstruction or replacement of damaged or destroyed 
war public works facilities. Your submission points out that such 
facilities had been constructed under the authorization contained 
in Title IT of the so-called Lanham Act, 54 Stat. 1125, 1127, as 
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amended, and that specific authority to insure such property is con- 
tained in section 304 thereof, which provides: 


Notwithstanding any other provisions of law, whether relating to the acqui- 
sition, handling, or disposal of real or other property by the United States or 
to other matters, * * * by means of Government personnel, selected qualified 
private agencies, or public agencies (a) to deal with, maintain, operate, admin- 
ister, and insure; (b) to pursue to final collection by way of compromise or 
otherwise, all claims arising therefrom; (c) to rent, lease, exchange, sell for 
cash or credit, and convey the whole or any part of such property and to convey 
without cost portions thereof to local municipalities for street or other public 
use: Provided, That any such transaction shall be made upon such terms, in- 
cluding the period of any lease, as may be deemed by the Administrator to be in 
the public interest: * * * 


Your letter then states: 


Pursuant to the authority granted by the foregoing Section, the Administrator 
has insured a considerable number of Federally-constructed war public works 
facilities. In a number of other instances the projects have been leased to 
non-Federal public and private agencies subject to the following covenant in the 
lease on the part of the lessee: 


“It will procure and maintain for the benefit of the Government such insur- 
ance covering the risks to which the Leased Property is exposed as is customarily 
carried in connection with similar facilities located in the same or a comparable 
area, in form and amounts reasonably sufficient to protect the Government’s finan- 
cial interest in the Leased Property, and subject to the following conditions: 

“(1) the kinds and amounts of insurance and the insurers shall be subject 
to approval of the Government, 

“(2) the insurance shall be made payable to the Government as the insured, 

“(8) the insurance policies shall be delivered promptly to the Government, 

*“(4) the Lessee shall notify the proper insurance companies and the Govern- 
ment promptly of any loss or damage to the Leased Property, 

“(5) in the event of any losses covered by such insurance the Government may, 
at its option, apply any insurance proceeds received during the term of this Lease 
to the repair, restoration or replacement of the Leased Property, or any portion 
thereof, damaged or destroyed.” 

The usual form of policy insuring against loss or damage by fire or other 
catastrophe contains a provision similar to the following: 

“This Company shall not be liable beyond the actual cash value of the property 
at the time any loss or damage occurs, and the loss or damage shall be ascer- 
tained or estimated according to such actual cash value, with proper deduction for 
depreciation however caused, and shall in no event exceed what it would then 
cost the insured to repair or replace the same with material of like kind and 
quality ; said ascertainment or estimate shall be made by the insured and this 
Company, or, if they differ, then by appraisers, as hereinafter provided ; and, the 
amount of loss or damage having been thus determined, the sum for which this 
Company is liable pursuant to this Policy shall be payable sixty days after due 
notice, ascertainment, estimate, and satisfactory proof of the loss have been 
received by this Company in accordance with the terms of this Policy. It shall be 
optional, however, with this Company to take all, or any part, of the articles at 
such ascertained or appraised value, and also to repair, rebuild, or replace the 
property lost or damaged with other of like kind and quality within a reasonable 
time on giving notice, within thirty days after the receipt of the proof herein 
required, of its intention so to do; but there can be no abandonment to this Com- 
pany of the property described.” 


* * * * 7 * . 


The general rule has prevailed in the Government for many years that, in the 
absence of a statute authorizing the payment of insurance premiums, appropri- 
ated moneys are not available for insurance premiums on Government-owned 
property, the Government itself assuming the risks against losses in that respect. 
17 Comp. Gen. 419, 421. It can be assumed, therefore, that the special authori- 
zation granted to the Federal Works Administrator by Section 304 of the Lan- 
ham Act to insure Federally-owned war public works facilities was not for the 
sole purpose of permitting reimbursement to the Government for losses. The 
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Lanham Act was passed by the Congress to provide for the construction of com- 
munity facilities to remedy an acute shortage of such facilities necessary for the 
health, safety and welfare of persons engaged in national defense activities so 
serious as to impede national defense activities. Because of their relation to the 
war effort it is of the utmost importance that these facilities be maintained and 
kept available through prompt repair or replacement in the event of damage or loss. 
The authority in the Federal Works Administrator to insure these properties per- 
mits these projects to be maintained in operation during the period of the war 
emergency without the necessity of returning to the Congress for additional funds 
for reconstruction or replacement whenever there is damage or loss. 

The right to insure must of necessity carry with it the right to use the insur- 
ance proceeds to effect the purpose of the insurance. This purpose would be 
defeated in so far as the purpose of the Lanham Act is concerned if the Adminis- 
trator was unable to avail himself of the proceeds of insurance provided for the 
war public works facilities constructed with Lanham Act funds. It is submitted 
that the clear intent of the Congress in authorizing the Administrator to insure 
Federal war public works facilities was to enable him to use the proceeds of 
insurance to maintain these facilities during the period of their need. 

Section 3617, Revised Statutes, 31 U. S. C. 484, requires that the gross 
amount of all moneys received from whatever source for the use of the 
United States (with certain exceptions not involved here) ‘shall be de- 
posited and covered into the Treasury as miscellaneous receipts. Ad- 
mittedly, however, the terms of this provision of law are general in 
scope and should receive a sensible construction with respect to any 
particular form of income or receipt. The question for determination 
here would appear to be whether by reason of the purpose or provisions 
of the Lanham Act, the inherent nature of insurance, or other factors 
having a material bearing on the matter, it reasonably may be con- 
cluded that it was the intent of the Congress that the proceeds of in- 
surance on war public works facilities constructed or acquired under 
said act might be used for the reconstruction or replacement of such 
facilities. 

The payments received from the insurers in these cases are some- 
what analogous to moneys received from private sources in compensa- 
tion for damage to or loss of Government property. In fact, where 
property is covered by insurance, it well may be that the Government 
will first be made whole for damage thereto or loss thereof by the in- 
surance company, which then will collect from the person responsible 
for the damage or loss—under its right of subrogation—the exact 
amount previously paid the Government. In such case, the analogy 
is even closer. However, as to amounts paid as damages, the decisions 
of the accounting officers of the Government have been many and con- 
sistent to the effect that moneys so received must be covered into the 
Treasury as miscellaneous receipts. 14 Comp. Dec. 87, and decisions 
cited therein ; 20 id. 349; 22 id. 379; 3 Comp. Gen. 808; 5 id. 928, and 
decisions cited therein ; 15 id. 683. 

However, apparently, the matter of insurance proceeds has been 
considered—at least under certain circumstances—as in a different 
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category from reparation payments for damages. In a decision dated 
July 24, 1931 (A-37543), it was stated: 

The rule is that where Government vessels under construction are required to 
be insured for the benefit of the United States to cover losses of fire and accident, 
the proceeds of the insurance when paid to the Government should be deposited 
in the United States Treasury to the credit of the appropriation under which 
the construction work was performed. In this connection see 20 Comp. Dec. 32. 

The necessity for specific statutory authority to expend appropriated 
funds for insurance premiums primarily is based upon a long estab- 
lished policy of the Government to assume its own risks of loss—the 
theory being that the magnitude of its resources constitutes such prac- 
tice more advantageous if only from the standpoint of economy of the 
administration of government. See 16 Comp. Gen. 453; 19 id. 211; 21 
id. 928. So that when the Congress chooses to deviate from that policy 
it would seem that the reasons and motives for such deviation may 
have considerable bearing in the solution of problems connected with 
the authority granted. House Report No. 2923 on the bill (H. R. 10412) 
which subsequently became the act of October 14, 1940, supra, explains 
such reasons and motives as follows: 

* * * Specific power to insure these properties is granted, because it is con- 

templated that many, if not all, of the buildings will be frame construction, thus 
constituting a special risk differing in its nature from the risk of usual goven- 
mental building. * * * 
This explanation affords little, if any, assistance for present purposes. 
It is a matter of common knowledge that the amount of an insurance 
premium is usually commensurate with the risk covered by the pol- 
icy; and, consequently, there would appear to be no more reason or 
necessity for the Government to insure against “special risks” than 
ordinary risks. Therefore, it would seem quite proper—as indicated 
in your letter—to inquire if the Congress did not have a more par- 
ticular purpose in mind in providing the Administrator with au- 
thority to insure in said section 304. 

Section 303 of the act, as amended, provides: 

Moneys derived from rental or operation of property acquired or constructed 
under the provisions of this Act shall be returned to the appropriation authorized 
by this Act and shall be available for expenses of operation and maintenance 
including administrative expenses in connection therewith, and the unobligated 
balance of the moneys so deposited shall be covered into the Treasury at the end 
of each fiscal year as miscellaneous receipts. 

Whether moneys received under insurance policies on such property 
properly may be deemed “moneys derived from rental or operation” 
of the property is open to question. However, the fact that income 
received from authorized dealings with the property is excepted from 
the requirement of section 3617, Revised Statutes, swpra, and is made 
available for operation and maintenance expenses seems indicative of 
an intent on the part of the Congress that the program, once launched 
with an appropriation, should be carried on with the least possible 
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necessity for additional appropriations. In other words, that the 
project or program should be, insofar as possible, self-supporting or 
self-sustaining. Certainly, the proposed use of insurance proceeds to 
replace or repair damaged property would be in line with such ex- 
pression of intent. 

Where damage or loss occurs, and the insurer elects under an option 
expressly reserved in the policy to repair or replace such damage or 
loss, rather than to make payment direct to the Government in cash, 
the net effect of the insurance coverage is to conserve the available ap- 
propriation to the extent of the cost of such repairs or replacements, 
unless it be held that in the event of such election an amount equal to 
the value of the repairs or replacements must be paid from such ap- 
propriation into the general fund of the Treasury as miscellaneous re- 
ceipts. See 20 Comp. Dec. 349, 2 Comp. Gen. 599; 8 id. 632. Cf. 3 
Comp. Gen. 27. Where funds have been appropriated for the specific 
purpose of repairing or replacing certain property, a failure to trans- 
fer such an amount might be deemed an unauthorized augmentation 
of the appropriated funds. See 9 Comp. Dec. 174; 14 td. 87; 5 Comp. 
Gen. 928. However, that is not the instant case. While the Lanham 
Act expressly authorizes the repair of the property in question, it ap- 
pears that funds are appropriated in a lump sum for the purpose of 
carrying out the whole program without regard to the particular 
phases thereof. See 21 Comp. Dec. 632. Cf.8 Comp. Gen. 615. Hence, 
it would seem reasonable to attribute to the grant of authority to in- 
sure, the purpose of placing the program in a position of being as self- 
sustaining as possible. 

Accordingly, there appears sound basis for concluding that it was 
the intent of the Congress that the proceeds of the insurance here in 
question might be used “to effect the purpose of the insurance”—namely 
the repair or replacement of the property damaged. However, it 
is not to be understood that such right is a necessary incidence of spe- 
cific legislative authority to insure. For example, under the facts in- 
volved in a decision of this office dated February 6, 1925 (A-7119), it 
appeared that while the legislation (act of March 28, 1908, 35 Stat. 51) 
authorized the construction and operation of a sawmill, its terms con- 
templated that such operation should terminate and the mill be sold 
when certain described timber had been converted into lumber. This 
office held that under such circumstances no portion of the plant which 
had been destroyed by fire—some fifteen years after the enactment 
of the legislation—could be replaced, even though insurance proceeds 
were available for such work, unless the Congress specifically so di- 
rected. While authority to insure was not contained in said act, it 
would seem doubtful that the conclusion reached in the decision would 
have been different had authority to insure been granted. 
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Your letter describes three methods believed to be proper in pro- 
viding for the replacement or repair of the property in question, which 
are specifically as follows: 


1. Replacement or reconstruction by the insurer, the insurer letting all con- 
tracts and making all payments. 

2. Replacement or reconstruction by the Government, the Government letting 
all contracts, either in its name or jointly with the insurer, but providing for all 
payments to be made by the insurer. 

3. Replacement or reconstruction by the Government, the Government letting 
all contracts and making all payments from the proceeds of insurance received 
from the insurer and deposited in the Treasury in a special account to be avail- 
able to the Administrator solely for such replacement or reconstruction. 


In view of the conclusion above reached as to the availability of the 
insurance proceeds for such work, and in view of the broad authority 
vested in the Administrator by section 304 of the said Lanham Act, 
as amended, supra, this office is not required to object to any one of 
these methods. It is assumed, however, that—to the extent possible— 
the Administrator will select in each instance the method which ap- 
pears best suited to the public interest. 


(B-35133) 


LEAVES OF ABSENCE—ANNUAL—TRANSFERS—PART TIME OR INTER- 


MITTENT EMPLOYMENT INTERVENING BETWEEN PERMANENT FULL 
TIME EMPLOYMENT 


Under section 6 of the Annual Leave Regulations, providing that employees who 
transfer from one permanent, emergency, or indefinite position within the 
purview of the annual leave act of March 14, 1936, to another position not 
within the purview of the act shall be credited with accrued leave upon re- 
transfer or reappointment to a position within the act, an employee who 
transferred without break in service from a full time permanent position to 
a part time or intermittent position—a position not within the purview of 
the said act—is entitled to have recredited to him, upon reappointment to a 
full time permanent position, the unused annual leave earned in the former 
full time permanent position. 


Coagicole General Warren to the Chairman, War Production Board, June 28, 
I have your letter of June 11, 1943, as follows: 


We have an employee who was appointed on a full-time basis under War 
Service Regulation V for an indefinite period, effective August 13, 1942. Effective 
March 3, 1943, he was placed on a part-time indefinite basis, and had to his credit 
approximately eleven days accrued annual leave. An action is now being taken 
to return him to full-time status. His services have been and will be continuous, 
and retirement deductions have been made during his part-time as well as his 
full-time status. 

Under the circumstances, may the unused leave credits which were earned 
during the first period of full-time services be restored to the employee upon his 
being returned to full-time services? 


Section 7 of the Annual Leave Act of March 14, 1936, 49 Stat. 1161, 
1162, provides: 

The leave of absence herein provided for shall be administered under such reg- 
ulations as the President may prescribe, so as to obtain, so far as practicable, uni- 
formity in the application of this Act. 


Section 6 of the Annual Leave Regulations, Executive Order 8384, 
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dated March 29, 1940, issued pursuant to the above-quoted statute, 
provides in pertinent part: 


* * * An employee transferred or appointed without break in service from 
one permanent, emergency, or indefinite position within the purview of the 
said act of March 14, 1936, to another position or employment in the Federal 
service which is not within the purview of that act, shall be credited with all 
leave accumulated and accrued on the date of such transfer or appointment at 
such time as he may be subsequently retransferred or reappointed to a position 
within the purview of that act, provided such subsequent retransfer or reappoint- 
ment is also without break in service. “Break in service” means separation from 
the Federal service for a period of one or more work days. 

“Part-time or intermittent employees” are expressly excluded from 
the purview of the Annual Leave Act and Regulations by section 19 
(f)(2) of the Regulations. See 15 Comp. Gen. 1058; 16 id. 442; 
18 id. 457, 1001. Therefore, part-time or intermittent service may 
be regarded as a “position or employment in the Federal service 
which is not within the purview of that act” (quoting from section 
6 of the Annual Leave Regulations, supra). Hence, if the involved 
employee properly is classed as a “part-time or intermittent em- 
ployee,” as distinguished from an “indefinite employee” (see defini- 
tion of that term, section 1(e) of the Annual Leave Regulations), 
and if there is no break in service, the question presented is answered 
in the affirmative. 


(B-34962) 


RENTAL, ETC., ALLOWANCES—DEPENDENTS—ADOPTIVE PARENTS 


The words “father” and “mother” as used in section 4 of the Pay Readjustment 
Act of 1942, defining the dependents on account of whom military, naval, etc., 
personnel may be paid increased rental, subsistence, etc., allowances, include 
only the natural parents of the person concerned, and, irrespective of whether 
the parties be related, do not include adoptive parents. 


Aovietent Comptroller General Yates to the Secretary of the Navy, June 29, 

There has been received your letter of June 2, 1943, requesting 
decision as to whether a person who is in fact dependent upon an 
officer who is a son by legal adoption may be considered as a depend- 
ent mother or father under section 4 of the Pay Readjustment Act of 
1942 and, if so, whether the fact that the officer is related to the 
adoptive parent would affect the case. 

Section 4 of the Pay Readjustment Act of 1942, approved June 
16, 1942, 56 Stat. 359, provides as follows: 


The term “dependent” as used in the succeeding sections of this Act shall 
include at all times and in all places a lawful wife and unmarried children 
under twenty-one years of age. It shall also include the father or mother of 
the person concerned provided he or she is in fact dependent on such person 
for his or her chief support: Provided, That the term “children” shall be held 
to include stepchildren and adopted children when such stepchildren or 
adopted children are in fact dependent upon the person claiming dependency 
allowance. ’ 


540712™—43-__74 
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So far as the statute defines the term “dependent” as including 
the “mother of the person concerned,” it is identical with section 4 
of the act of June 10, 1922, 42 Stat. 627, which is as follows: 

That the term “dependent” as used in the succeeding sections of this Act 
shall include at all times and in all places a lawful wife and unmarried chil- 


dren under twenty-one years of age. It shall also include the mother of the officer 
provided she is in fact dependent on him for her chief support. 


The act of February 21, 1929, 45 Stat. 1254, extended the provisions 
of the above-quoted section of the act of June 10, 1922, to include step- 
children and adopted children. However, it is to be noted that no 
change or extension in meaning was given to the term “mother” as 
used in such act. 

It consistently has been held by the accounting officers, both prior 
and subsequent to the amendment of the act of June 10, 1922, supra, 
that the term “mother” as used in the basic act had reference only to 
the “natural mother” of the person concerned. A-4662, August 27, 
1924; A-21044, January 14, 1928; A-65294, September 19, 1935; 
A-75357, June 1, 1936; B-18028, September 16, 1941; B-19610, Sep- 
tember 16, 1941; B-31843, January 29, 1943; and 21 Comp. Gen. 648. 
Cf. Jackson v. Alewiou (Ky), 56 A. L. R. 1845; Mownt v. Tremont 
Lor. Co. (La), 16 L. R. A. N. S. 199; and McKinney v. Minkler, 102 
S. W. (2d) 278. 

That such was the meaning intended by the Congress is supported 
by the enactment of the act of February 21, 1929, swpra, amending 
the act of June 10, 1922, by specifically defining the term “dependents” 
to include stepchildren and adopted children. Had the Congress in- 
tended that the allowances be authorized in the case of a dependent 
mother other than a natural mother, it is only reasonable to assume 
that it would have provided so specifically in the act of June 10, 1922, 
or the amendment of February 21, 1929. Further support to such 
a view appears in the enactment of the act of June 16, 1942, supra, 
wherein it is provided that the term “children,” under certain circum- 
stances, includes stepchildren and adopted children. In this statute, 
likewise, no change or extension in meaning was given the term 
“mother,” although benefits granted thereunder were extended to 
include allowances on account of a dependent father. 

In this connection, it should be noted that when the Congress has 
intended that the words “parent,” “mother,” or “father” should include 
other than the natural parent, it has expressly so provided. Thus, the 
Sérvicemen’s Dependents Allowance Act of 1942, approved June 23, 
1942, 56 Stat. 385—which was before the Senate Military Affairs Com- 
mittee at the time of the enactment of the act of June 16, 1942, supra— 
specifically defines the term “parent” to include other than the natural 
parent. Also, see the World War Adjusted Compensation Act of May 
19, 1924, 48 Stat. 121, 130, and the National Service Life Insurance 
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Act of October 8, 1940, 54 Stat. 1008, 1010, as amended by the act of 
July 11, 1942, 56 Stat. 659, wherein the terms “parent,” “mother,” and 
“father” are specifically defined to include other than the natural 
parent. 

For reasons above stated, both questions presented are answered 
in the negative. 


(B-29472) 


UNIFORM ALLOWANCE—COAST GUARD RESERVE OFFICERS 


Under the act of July 11, 1941, amending section 210 of the Coast Guard Auxiliary 
and Reserve Act of 1941 so as to authorize an additional uniform allowance of 
$150 to be paid officers of the Reserve “when they first report for active duty” in 
time of war or.national emergency, an officer of the Reserve who already was 
on active duty on the date of the amendatory act—during the national emer- 
gency proclaimed on September 8, 1939—is entitled to the additional allowance 
the same as reservists thereafter reporting for duty. 


Comptroller General Warren to the Secretary of the Navy, June 30, 1943: 

Reference is made to your letter of February 20, 1943, requesting 
decision on a question presented in a letter dated February 9, from the 
Commandant, U. S. Coast Guard, as to whether Lieutenant Ephriam 
S. Totten, Coast Guard Reserve, is entitled to an additional uniform 
allowance of $150 under the provisions of section 210 of the Coast 
Guard Auxiliary and Reserve Act of 1941, approved February 19, 1941, 
55 Stat. 12, as amended by section 10 (5) of the act of July 11, 1941, 
55 Stat. 588. 

It appears that Lieutenant Totten entered upon active duty as a 
temporary member of the Coast Guard Reserve on May 14, 1941, was 
disenrolled as a temporary member on December 10, 1941, was ap- 
pointed a regular officer of the Coast Guard Reserve on December 11, 
1941, and continued on active duty in the latter status. It is stated 
that he was credited with a uniform allowance of $100, as a tempo- 
rary member of the Reserve, under section 210 of the act of February 
19, 1941, and now claims that by reason of his disenrollment as a 
temporary member and appointment as a regular officer of the Re- 
serve, reporting for active duty as such, in time of war, he is entitled 
to be credited with the additional $150 uniform allowance authorized 
by that act, as amended by the act of July 11, 1941. 

The act of February 19, 1941, 55 Stat. 9, 12, established a Coast 
Guard Reserve and section 210 of said act provided: 


Members of the Reserve may be allowed the cost of or issued such items of 
uniform, bedding, and equipment, as may be prescribed by the Commandant, 
with the approval of the Secretary of the Treasury: Provided, That the value of 
such allowances or of items so issued to any one person during any three-year 
period shall not exceed $100. 


Section 10 (5) of the act of July 11, 1941, 55 Stat. 588, deleted all of 
the above-quoted section of the act of February 19, 1941, and enacted 
as a substitute therefor a new section 210 reading as follows: 


Upon first reporting for active or training duty with pay at a location where 
uniforms are required to be worn, a commissioned or warrant officer of the 
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Reserve shall be paid a sum not to exceed $100 as reimbursement for the purchase 
of the required uniforms, and thereafter he shall be paid an additional sum of 
$50 for the same purpose upon completion of each period of not less than four 
years in the Reserve: Provided, That this latter amount of $50 shall not become 
due any officer until calle to active or training duty after the expiration 
of the previous four-year period: Provided further, That in time of war or 
national emergency a further sum of $150 for the purchase of required uniforms 
shall be paid to officers of the Reserve when they first report for active duty: 
Provided further, That the Secretary of the Treasury shall prescribe regulations 
governing the conditions and requirements under which this allowance shall be 
payable to temporary members of the Reserve. Enlisted men of the Reserve may 
be allowed the cost of, or issued such items of uniforms, bedding, and equipment 
as may be prescribed by the Commandant: Provided further, That the value of 
such allowances or of items so issued to any person during any three-year period 
shall not exceed $100: And provided further, That notwithstanding the foregoing 
limitation upon first reporting for active duty, in time of war or national emer- 
gency, enlisted men of the Reserve may be issued such additional articles as are 
required to give them the same outfit as is authorized for enlisted personnel of 
the regular Coast Guard upon first enlistment. 


In the decision of September 29, 1941, B—19497, referred to in the 
Commandant’s letter, it was held that the additional uniform allow- 
ance of $150 provided for in section 210 of the act, as amended July 
11, 1941, was not payable to officers of the Coast Guard Reserve then 
on active duty who were called to active duty prior to July 11, 1941. 
The reasons for that conclusion were stated as follows: 


It appears that section 210 of the act of February 19, 1941, covered the whole 
field of uniform issues or the cost thereof to reserves of the Coast Guard and 
was necessarily operative and effective until repealed. Since the pertinent pro- 
vision of section 210, as amended by the act of July 11, 1941, is effective only 
from the date of the act, officers of the reserve when first reporting for active | 
duty prior to July 11, 1941, are limited to the benefits provided by the law in 
effect at the time of reporting. 


Article 2026, Pay and Supply Instructions U. S. Coast Guard, pro- 
mulgated: pursuant to said section 210, as amended by the act of July 
11, 1941, provides, in pertinent part: 


2026. (1) Regular officers of the Coast Guard Reserve are entitled to the 
following allowances -as reimbursement for the cost of uniforms and equipment. 

When first-reporting for active duty an initial payment of $100 may be made 
subject to the conditions herein prescribed. No further credit for clothing reim- 
bursement shall be made until four years shall have elapsed from date of appoint- 
ment and upon again reporting for active duty; a farther credit of $50 shall be 
made for each succeeding four-year period. * * 


(3) In time of war or national emergency, a further sum of $150 for the pur- 
chase of required uniforms shall be paid to regular officers of the Reserve when 
they first report for active duty. The method of payment and crediting of this 
additional allowance shall be made in the same manner as is prescribed for the 
regular peace-time allowance. The payment of $150 is authorized without regard 
to prior payment. of the initial or subsequent clothing allowance credit: When 
first reporting for active duty in time of war or national emergency, both the 
peacetime and additional allowance may be paid at the same time. 


* . * * * s . 


(5) Temporary members of the Coast Guard Reserve (both officer and enlisted) 
enrolled for full time active duty for the duration of the war are entitled to the 
same clothing allowances prescribed for regular members of the Coast Guard 
Reserve, payable under the same conditions as are prescribed in Art. 845, Pay 
and Supply Instructions, 
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Section 210 of the act, as.amended July 11, 1941, contains essentially 
the same provisions as section 302 of the Naval Reserve Act of 1938, 
52 Stat. 1180, applicable to officers of the Naval and Marine Corps 
Reserve, and the legislative history of the act of July 11, 1941, shows 
that the purpose of so amending section 210 was to put Coast Guard 
reservists on the same basis as Naval reservists with respect to uniform 
allowances. See H. R. Report 527 (page 11) and Senate Report 451 
(page 12), 77th Congress, on H. R. 4658. In a decision dated Novem- 
ber 8, 1939, B-6777, to the Acting Secretary of the Navy, it was held 
that under the provisions of section 302 of the Naval Reserve Act of 
1938 officers of the Marine Corps Reserve who had no previous active 
duty or active duty for training prior to their reporting for active 
duty under Executive Order No. 8245, dated September 8, 1939, 
pursuant to the national emergency proclamation of the same date, 
were entitled to be paid the peacetime sum of $100 as reimbursement 
for the purchase of required uniforms, provided uniforms were re- 
quired to be worn at the place of so reporting for duty, and to the 
additional sum of $150 for the same purpose. The effect of section 
302 was stated in the said decision as follows: 


The language of the last proviso of section 302 of the Naval Reserve Act of 


3938—"“that in time of war or national emergency a further sum of $150 for the 


purchase of required uniforms shall be paid to all officers of the Naval Reserve 
when they first report for active duty,” does not indicate that two separate and 
distinct allowances are authorized for the purchase of required uniforms but 
rather a single sum, a minimum and maximum being payable under different 
conditions, the minimum sum to be payable in time of peace and the maximum 
sum to be paid when reporting for active duty in time of war or national emer- 
gency. The wartime sum is not a substitute for the peacetime sum but an addi- 
tional sum to be paid only when the conditions prescribed exist. The conditions 
for payment of the minimum or peace-time sum or allowance are that the officer 
report for duty “at a location where uniforms are required to be worn” and the 
payment is authorized whether the duty is active or training duty. The sum 
authorized in the last proviso is payable only when first reporting for “active 
duty” in time of war or national emergency but without regard to whether uni- 
forms are required to be worn at the place of reporting. B-6594, October 25, 1989. 


In amplification of the effect of section 302 of the Naval Reserve Act 


of 1938, it was said in a decision dated February 2, 1942, 21 Comp. Gen. 
739, 741: 


* * * The purpose of section 302 is to place one limit on the amount of the 
uniform allowance payable in peacetime and a higher limit on the amount pay- 
able in time of war or national emergency, but it is not the purpose of the law 
to bar an officer of the Naval Reserve from receiving the minimum or so-called 
peacetime allowance merely because his first active duty as a reservist is ordered 
in time-of war or national emergency. In such a case the officer, not having 
received any uniform allowance in time of peace, is entitled to have the amount 
of the so-called peacetime allowance included in the amount paid to him in time 
of war if the conditions of the statute are met. 


The regulations of the Coast Guard hereinbefore quoted appear to 
be in harmony with the cited decisions and the analogous provisions of 
section 210 of the Coast Guard Act as amended July 11, 1941. In the 
instant case, the officer has been credited with a uniform allowance of 
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$100, apparently under the provisions of the statute before it was 
amended, and if he had not reported for active duty as a reservist prior 
to July 11, 1941, during the national emergency then existing, clearly 
he would have been entitled to the additional $150 uniform allowance 
under the second proviso of said section 210, as amended, when he first 
reported as a regular reservist thereafter during the war. The ques- 
tion is whether he is precluded from receiving such additional] allow- 
ance because he had reported for active duty prior to July 11, 1941, 
during the national emergency proclaimed September 8, 1939, and was 
on active duty on July 11, 1941, when said section 210 was amended. 

In decision of May 9, 1939, 18 Comp. Gen. 836, there were considered 
the analogous provisions contained in section 302 of the Naval Reserve 
Act of 1988, 52 Stat. 1180, with respect to the rights of a reserve officer 
on active duty when such provisions were enacted, and it was held, 
quoting the syllabus: 

An officer in the Volunteer Naval Reserve who reported for active duty prior to 
July 1, 1938—the effective date of the Naval Reserve Act of 1938, approved June 
25, 1938, 52 Stat. 1175—and who, under the former act of February 28, 1925, 43 
Stat. 1080, which made no provision for payment of uniform gratuity to such of- 
ficers in time of peace, was not entitled to the said allowance, may upon con- 
tinuance of active duty beyond July 1, 1988—the effective date of the new act—be 


credited with the uniform allowance provided by section 302 of the said act, 52 
Stat. 1180, his right thereto having accrued on July 1, 1988. 


It was said in that decision: 


A literal application of the language contained in the first part of section 302 
would limit payment of the $100 gratuity to officers of the Naval Reserve who had 
not, prior to its enactment as defined in section 11, reported for active or training 
duty with pay, and would preclude payment thereof to officers of the Volunteer 
Reserve who had so reported at a prior date even though the tour extended beyond 
the date of passage of the act. Such an interpretation would require denying 
payment to an officer in a status such as that of Lieutenant (junior grade) Bas- 
sett, commissioned shortly before passage of the Naval Reserve Act of 1988, and 
who was assigned to active duty immediately after being commissioned, while a 
Volunteer Reserve officer appointed at the same time, but who first reported for 
active duty after enactment of the act, would encounter no such prohibition. It 
would be unreasonable to assume that such was the intent or purpose of the 
restrictive clause “After enactment hereof” which evidently was designed to limit 
claims under the new law to those accruing as a result of service after its effective 
date, leaving claims arising from service for prior periods for disposition under 
the former law. * * * 


The principle thus applied was that active service continued after 
the date of the act was equivalent to active service begun after that 
date, so far as the right to a uniform allowance not theretofore author- 
ized was concerned. Upon consideration of the circumstances dis- 
closed in your present submission and in view of the legislative pur- 
pose in amending section 210 of the Coast Guard Reserve Act to con- 
fer on Coast Guard reservists the same rights generally to uniform 
allowances as those granted Naval reservists under said section 302 
of the Naval Reserve Act of 1938, it is concluded that the principles 
applied in the said decision of May 9, 1939, with respect to the rights 
of Naval reservists under that section, are equally applicable to Coast 
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Guard reservists under section 210 of the Coast Guard Act, as 
amended, so as to authorize payment of the $150 additional allowance 
to reservists already on active duty on July 11, 1941—during the na- 
tional emergency—when the law was amended, the same as to reserv- 
ists thereafter reporting for active duty. The decision of September 29, 
1941, is modified accordingly. 

It follows that payment of the $150 additional allowance to Lieu- 
tenant Totten is not precluded by the circumstance that he entered on 
active duty prior to July 11, 1941, when the statute was amended. On 
such basis, the question submitted is answered in the affirmative. 


(B-32698) 


RENTAL AND SUBSISTENCE ALLOWANCES—DIVORCE AND 
REMARRIAGE PRIOR TO FINAL DECREE 


Where, after the rendition by a California court of an interlocutory decree of 
divorce but before entry of the final decree, a naval officer remarried in an- 
other jurisdiction, and, under California law, the second marriage was illegal 
and void in its inception and was not validated by the subsequent entry of the 
final divorce decree, the officer may not be paid increased rental and subsist- 
ence allowances, authorized under the Pay Readjustment Act of 1942 on 
account of a lawful wife, for periods on and after the date of entry of the 
final divorce decree, in the absence of a showing of either a ceremonial or 
a valid common-law marriage thereafter or a judicial determination that 
the claimed second wife is his lawful wife. 


—_ Comptroller General Yates to the Secretary of the Navy, June 30, 
1943: 


Ae 


Consideration has been given your letter of February 23, 1943, re- 
questing a decision as to whether, upon the basis of facts established 
by enclosures therewith, Lieutenant Commander Herbert E. Le Barron, 
I-V(S), USNR, “is entitled to rental and subsistence allowances as an 
officer with dependents (lawful wife—Evangeline Mary Olsen Le Bar- 
ron) on and after June 24, 1942, as a result of his marriage on October 
1, 1941, in the State of Colorado prior to the date on which his mar- 
riage to Florance V. Le Barron was dissolved under the laws of the 
State of California.” 

The facts appearing are as follows: On June 13, 1941, an “Inter- 
locutory Judgment of Divorce,” hereinafter referred to as interlocu- 
tory decree, was awarded the plaintiff in the Superior Court of the 
State of California in and for the county of Los Angeles, in the divorce 
cause of Florance V. Le Barron, plaintiff, v. Herbert E. Le Barron, 
defendant. That decree, which will be examined more closely herein- 
after, provided, inter alia, that the defendant should pay plaintiff $75 
per month alimony for a period of two years from and after the fif- 
teenth day of June, 1941, and approved a property settlement agree- 
ment theretofore entered into between the parties. With your sub- 
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mission is an informal, undated “certificate” signed by H. E. Le Barron, 
Lieutenant Commander, USNR, as follows: 

I hereby certify that I was married to Evangeline Mary Olsen on the ist day 
of October, 1941, in Grand Junction, Colorado, by the Rev. Arnold Fenner, Sr 
in the home of Mr. and Mrs. Goodsul Slocum, Grand Junction, Colorado. 

I further certify that this marriage was not consummated without the advice 
of an attorney who stated it would be a valid contract and that the attorney 


was advised of the interlocutory judgement granted to the undersigned on the 
13th of June, 1941, in California. 


I further certify that final judgement of divorce was granted on October 15, 
1942 [sic] and that certified true copies are attached hereto and that Evangeline 
M. Le Barron is my lawful wife and heir. 

Also, there is furnished a certified copy of a “Final Judgment of 
Divorce” hereinafter called final decree, awarded the plaintiff June 24, 
1942, in the divorce proceedings of Florance V. Le Barron v. Herbert 
E. Le Barron. = 

Section 4 of the Joint Service Pay Act of June 10, 1922, 42 Stat. 627, 
provided that the term “dependent” as used in the succeeding sections 
of the act—including provisions for the payment of increased rental 
and subsistence allowances to officers on account of dependents—*shall 
include at all times and in all places a lawful wife.” The Pay Read- 
justment Act of June 16, 1942, 56 Stat. 359, carries identical phraseol- 
ogy. These statutory provisions generally relieve an officer claiming 
rental and subsistence allowances on account of a lawful wife of any 
burden of proof that said lawful wife is in fact dependent on him for 
her support. Straus v. United States, 73 C. Cls. 690, 693; Rawlins v. 
United States, 93 C. Cls. 231, 236. In the former case it was said : “The 
dependency of a wife is presumed by law to exist where a lawful mar- 
riage is established.” (Italics supplied.] But the statutes do not re- 
lieve the officer of the responsibility of establishing in the first place 
that the woman on whose account he claims rental allowances as his 
wife actually is his lawful wife, where that may appear subject to 
question. The lawfulness of a marriage depends primarily upon the 
capacity of the parties to enter into a valid marriage contract and a 
compliance with the lex domicilii of the parties. But if, at the time 
the marriage is undertaken, there exists any impediment precluding 
either or both of the parties from entering into a legal marriage with 
the other or with each other, a mere compliance with the formalities 
required by law for the consummation of a marriage will be unavailing 
to accomplish the purpose, and no valid marriage can result. Thus, 
if either party to an attempted marriage has a living, undivorced, 
lawful spouse, the attempted marriage is void, for in this country no 
man or woman can have two lawful spouses at the same time, and 
“a subsequent marriage does not amount to a divorce nor will it pre- 
vail over a prior one.” Smith v. Fuller (Iowa) 16 L. R. A. (NS) 98, 
109. Likewise, it has been said that where a formal marriage has been 
entered into, and “where there is no extrinsic evidence either way, the 
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legality of a marriage, like sanity, continuance of life, and legality of 
acts of public officers, will be assumed. But where it is attacked, and 
evidence is introduced tending to impeach it, then a question of fact 
arises, to be proved in the light of all the circumstances and the reason- 
able inferences from them.” Brokeshoulder v. Brokeshoulder (Okla- 
homa) 34 A. L. R. 441, 458. 

As has been pointed out in decisions of the courts and of this office, 
marriage and divorce in the United States are within the control of 
the individual States, which possess the right to prescribe for their 
respective citizens the requirements for a valid marriage, the procedure 
or form essential to constitute marriage, the acts which may constitute 
grounds for its dissolution, and the procedure and requirements nec- 
essary therefor. Andrews v. Andrews, 188 U.S. 14. And, owing to 
the divérsity in the statutes covering marriage and divorce, it would 
be impossible to enunciate or formulate a rule which would be uni- 
versally applicable without exception to marriages or divorces en- 
tered into or procured in any or all of the several States. See decision 
of February 18, 1942, B-22155. Hence, decisions of this office bearing 
upon the validity of marriage or its dissolution, for dependency allow- 
unce purposes, in one State, may not be pertinent to marriages con- 
tracted or divorces obtained in some other State having different and 
dissimilar statutory provisions and requirements relative thereto, or 
be considered as unfailing precedents. Such matters require consider- 
ation of the applicable law of the particular jurisdiction involved. 

The specific question posed by your submission and quoted in the 
first paragraph, supra, divides itself naturally into two questions, to 
wit, (1) did the officer’s purported marriage to Evangeline Mary Olsen 
in Colorado, after the rendition of the interlocutory decree in the 
California divorce proceeding instituted by his former wife, but before 
the rendition of the final decree of divorce therein, constitute a valid 
marriage in its inception—at the time it was entered into—and (2), 
if not, was it validated and transmuted into a lawful marriage by the 
subsequent entry of the final judgment of divorce in said proceedings? 

It appears that under the laws and divorce procedure of California, 
the court hears the evidence and, if satisfied as to its sufficiency, enters 
an “Interlocutory Judgment of Divorce.” This judgment merely ad- 
judges “that the plaintiff is entitled to a divorce from defendant; that 
when one year shall have expired after the entry of this interlocutory 
judgment a final judgment dissolving the marriage between the plaintiff 
and defendant be entered, and at that time the Court shall grant such 
other and further relief as may be necessary to complete disposition 
of this action.” In addition to this finding the court may make such 
provisions for alimony, child support, counsel fees, etc., ad interim, 
as it may deem proper. On the face of the certified copy of the inter- 
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locutory decrée entered in the subject case there appears in clear print 
the following legend: 

Notice—CavTIoN: This is not a Judgment of Divorce. The parties are still 
husband and wife, and will be such until a final Judgment of Divorce is entered 
after one year from the entry of this Interlocutory Judgment. The final Judg- 
ment of Divorce will not be entered unless requested by one of the parties. 

The office, force and function of the interlocutory judgment in 
divorce proceedings in California have been considered by the court 
of last resort of that State in numerous cases involving divers ques- 
tions. A few citations will suffice for present purposes. 

In Sullivan v. Sullivan, 28 Pac. (2d) 914, a woman had gone through 
& Marriage ceremony with another man in Tia Juana, Mexico, after 
obtaining an interlocutory decree from her husband in California, but 
before securing a final judgment of divorce. She later entered action 
against Sullivan, the man she had undertaken to marry in Tia Juana, 
to have her marriage to him annulled on the ground that because 
she had not been divorced from her former husband her marriage to 
Sullivan was void ab initio. The lower court held that the plaintiff 
knew or ought to have known that her “marriage” to Sullivan was in- 
valid at the time she entered into it, and refused the relief “on the equit- 
able maxim that he who comes into a court of equity must come with 
clean hands.” The Supreme Court of California reversed the judg- 
ment “with directions to the trial court to enter judgment as prayed 
for.” The court said: “There can be no question that the attempted 
marriage [to Sullivan] was illegal and void under Civil Code sections 
56 and 61. See Estate of Elliott, 165 Cal. 339, 132 P. 102 P. 439.” 
Furthermore, the court held that the equitable doctrine of “clean 
hands” did not apply in such a case and that, as a matter of public 
policy, the court should, at the first opportunity, enter its decree annul- 
ling such a marriage, “to the end that the public be protected so far as 
possible from the evils of such unlawful acts and to prevent the inno- 
cent from suffering therefrom,” citing authorities from other States. 

In Radich v. Radich, 222 Pac. 182, the court said: “The marriage 
was not dissolved by the interlocutory decree of divorce * * *.” 

In Strupelle v. Strupelle, 211 Pac. 248, it was held: “The interloc- 
utory judgment is not a decree of divorce nor does it dissolve the 
marriage.” 

In London Guarantee and Accident Company v. Industrial Accident 
Commission, 184 Pac. 864, 866, it was held: “The interlocutory judg- 
ment is provisional or temporary only by the terms of the statute, and 
does not of itself dissolve the marriage relation * * *.” In the 
same case the court, citing several] earlier decisions involving the effect 
of an interlocutory judgment of divorce, said: 


* * The principal proposition established by these cases is that the 
marriage relation is not dissolved by the interlocutory judgment, and that for all 
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the purposes involved in those cases it remained in existence until the final judg- 
ment of divorce. * * 


In re Dargie’s Estate, 121 Pac. 320, it was held: 


It is the final judgment that grants the divorce. The interlocutory judgment 
does not have that effect. It merely declares the right: That the party is “en- 
titled” to a divorce, a divorce to be afterwards adjudged. By the terms of the 
statute, it is the final Judgment alone that grants the divorce, dissolves the mar- 
riage, restores the parties to the status of single persons, and permits each to 
marry again. The statute does not itself declare the marriage dissolved at the 
expiration of the year from the interlocutory judgment. It merely suspends for 
one year the power of the court to dissolve it, and, in effect, provides that it 
becomes dissolved only when, after the expiration of that period, the court has, by 
its final judgment so declared. In the meantime the parties remain in the legal 
relation of husband and wifee ™ * * 

Cf. In re Seiler’s Estate, 128 Pac. 334, to the same effect, citing and fol- 
lowing the Dargie decision. 

The foregoing appear adequate to establish beyond question that 
under the statutes of California the interlocutory judgment of divorce 
obtained by Le Barron’s former wife against him in the courts of 
that State did not operate or purport to dissolve his marriage to her, 
or in any final way alter his status as a married man and her husband. 

As to whether the entry of the final judgment of divorce in the 
California proceedings was effective to validate the marriage in Colo- 
rado before such judgment, the law of California provides that the 
entry of a final judgment of divorce will not validate any marriage 
contracted by either party before the entry thereof nor constitute 
any defense in any criminal prosecution made against either (Califor- 
nia Code 131, 182). Moreover, the weight of authority appears to be 
to the effect that an attempted marriage entered into by one already 
married is absolutely void from the beginning and is not validated 
merely by the removal of the original impediment to a valid marriage. 
In the case of Brokeshoulder v. Brokeshoulder, supra, the Supreme 
Court of Oklahoma stated the rule as follows: 

The rule of law is that, if, at the time of contracting a second marriage, one of 
the spouses has a living husband or wife of a former marriage, and such former 


marriage has not been dissolved, such second marriage isa nullity. * * * (34 
A. L. R. pp. 459-60.) 


Also— 


* * * Ifa marriage is illicit in its inception, it is presumed to continue an 
illicit marriage until the impediment to a legal marriage is removed and a legal 
marriage subsequent to the removal of the impediment is shown. And, under 
the rules of law prevailing this burden to remove this presumption rests upon 
the parties who entered such illicit marriage. (Pages 461, 462) [Italics sup- 


In the recent case of Prince v. Freeman, 112 Pac. (2d) 821, decided 
by the Supreme Court of New Mexico February 14, 1941, the facts 
were somewhat similar to those in Sullivan v. Sullivan, supra. The 
court held, quoting the syllabus, in part: 


Where California court in divorce action entered interlocutory judgment that 
parties were entitled to divorce and upon expiration of one year from date of such 
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interlocutory judgment a final judgment of divorce should be entered, a cere- 
monial marriage between divorced wife and man in New Mexico prior to expira- 
tion of the year was void, notwithstanding that wife was misled by man into 
believing that a legal marriage could be consummated in New Mexico, and that 
wife requested man to fulfill his promise of entering into another ceremonial 
marriage after final decree of divorce was entered in California. 

It appeared in that case that following the ceremonial marriage of 
the parties in New Mexico they lived together and continued to live 
together as husband and wife in New Mexico for several months after 
the woman was finally divorced in California. Apparently with re- 
spect to that phase of the matter, the court said : 

It was held by a divided court in Re Gabaldon’s Estate, 88 N. M. 392, 34 P. 2d 
672, 94 A. L. R. 980, that common law marriages are invalid in New Mexico. It 
is immaterial whether the majority or minority are correct in that decision, 
since there is no claim here of a common law marriage. Lanham vy. Lanham, 
136 Wis. 360, 117 N. W. 787, 17 L. R. A., N. S., 804, 128 Am. St. Rep. 1085. 

In some jurisdictions the rule appears to be that upon the dissolu- 
tion of a subsisting marriage by death or divorce, an intended marriage 
contracted in good faith by a party thereto prior to the removal of the 
disability is rendered valid and binding by the continued cohabitation 
of the parties to such union, as the original intention to become hus- 
band and wife is presumed to continue so as to effectuate a valid com- 
mon-law marriage. 38 Corpus Juris 1297. Such appears to be the 
rule in Colorado where the officer here involved remarried before being 


divorced in California. Poole v. People, 24 Colo. 510, 52 Pac. 1025; 
Davis v. People, 264 Pac. 658, decided by the Supreme Court of Colo- 
rado, January 30, 1928. In the Poole case the court said: 


* * * If parties desire marriage, and do what they can to render their union 
matrimonial, but one of them is under a disability, their cohabitation thus matri- 
monially meant and continued after the disability is removed will, in law, make 
them husband and wife from the moment that such disability no longer exists. 
1 Bish. Mar., Div. & Sep. §§ 970, 979. Or, as otherwise stated by this author: “To 
employ words more nicely accurate, and cover a larger ground, the living to- 
gether of marriageable parties a single day as married, they meaning marriage, 
and the law requiring only mutual consent, makes them husband and wife.” Id. 
§ 975. The facts in this case certainly bring the parties within the doctrine above 
announced. They attempted, in good faith, to enter into a legal marriage con- 
tract by procuring license and solemnization of marriage in the usual way. After 
the disability of Mrs. Poole had been removed, they continued to live together as 
husband and wife; held each other out to the public as sustaining that relation ; 
and although no subsequent marriage ceremony was performed, as is usual to evi- 
dence contracts of this character, they having originally assumed the marriage 
relation in good faith, in pursuance of what they believed to be a valid contract of 
marriage, and having continued that relationship for a long period after it could 
have been legally assumed, this raises the presumption that thereby they 
intended and meant marriage,—mutually assented to a contract of that character. 


Applying the same principle in the Davis case, the court affirmed a 
conviction for bigamy where the defendant had married the third time 
in the belief that his second marriage was void because entered into be- 
fore he was divorced from his first wife; it appearing that he had con- 
tinued to live with his second wife in Colorado as husband and wife 
after the divorce from his first wife, so that a common-law marriage 
was effectuated under the Colorado rule. 
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However, in the present case, it does not appear, on the record pre- 
sented, that the officer lived with his claimed second wife in Colorado 
after his divorce in California—or in any other State where the same 
rule might apply—so as to effectuate a valid common-law marriage 
under that rule. 

In the light of the cited cases, and in the absence of a showing of 
either a ceremonial or a valid common-law marriage after the final 
decree of divorce in California, or a judicial determination by a court 
of competent jurisdiction that the claimed second wife is the officer’s 
lawful wife, you are advised that the matter admits of too much doubt 
for this office to approve increased rental and subsistence payments to 
the officer on her account. Accordingly, your question is answered in 
the negative. 
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REVISION OF STANDARD PAY-ROLL FORMS TO PROVIDE COLUMNAR 
SPACES FOR VICTORY TAX AND BOND DEDUCTIONS 


[General Regulations No. 34—Supplement No. 9} 


JANUARY 5, 1943. 


1. The Revenue Act of 1942 provides that a Victory tax shall be levied, col- 
lected, and = for each taxable year beginning after December 31, 1942, and 
section 466 thereof, 56 Stat. 888, requires that a withholding at the source from the 
salaries of employees be made by pay-roll deductions. 

2. To provide a more suitable and convenient method of showing on standard 
pay-roll forms the deductions to be made on account of retirement, Federal tax, 
war bond purchases, and for other purposes, the following revised forms are 
hereby prescribed: 


Standard Form No, 1013—Revised: Pay Roll—Personal Services—Annual 
Salary Basis, with administrative certificate of approval and accounting 
classification block, original, white paper, size 11 inches wide by 17 inches 
long (see par. 3 (c) below). 

Standard Form No. 1013a—Revised: Pay Roll—Personal Services—Annual 
Salary Basis, continuation sheet, original, white paper, size 11 inches wide 
by 17 inches long. 

Standard Form No. 1013b—Revised: Memorandum sheet for 1013— 
Revised, yellow paper. 

Standard Form No. 1013c—Revised: Memorandum sheet for 1013a— 
Revised, yellow paper. 

Standard Form 1072—Revised: Pay Roll—Personal Services—Various 
Salary Bases, administrative certificate of approval and accounting 
classification block, original, white paper, size 14 inches wide by 17 inches 
long (see par. 3 (f) below). 

Standard Form No. 1072a—Revised: Pay Roll—Personal Services—Various 
Salary Bases, continuation sheet, original, white paper, size 14 inches 
wide by 17 inches long. 

Standard Form No. 1072b—Revised: Memorandum sheet for 1072—Re- 
vised, yellow paper. 

Standard Form No. 1072c—Revised: Memorandum sheet for 1072a— 
Revised, yellow paper. 


3. In explanation of the new forms, attention is invited to the following: 

Standard pay-roll forms of the 1013—Revised series are (a) designed not only 
for preparation on standard typewriters, but also to meet, particularly, the require- 
ments for a pay roll to be prepared by metallic or fibrous stencils. By eliminating 
the left-edge binding margin, the new forms can be prepared with 9 inches of 
writing space. The forms may be punched for top binding. 

(b) The spaces for check numbers, signatures for cash, and remarks have been 
consolidated; remarks relating to changes in pay status should be so placed as to 
allow space for the insertion of check numbers or for signatures if payment is 
made in cash. Where necessary, more than one line should be allowed between 
names for the insertion of remarks. 

(c) Standard Form No. 1013—Revised (original) and No. 1013b—Revised 
(memorandum) will be used when a “short form” of pay roll is desired, and also 
for the first or so-called ‘‘cover’”’ or “approval” sheet for a longer pay roll. No 
other so-called “short forms’ will be prescribed. 

(d) A diagram showing the dimensions of the columnar spaces is attached 
hereto, ; 
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Standard pay-roll forms of the 1072—Revised series are (e) designed to meet, 
articularly, the requirements for a pay roll to be prepared other than by stencils. 
The forms supersede, also, all standard forms of the 1073 series. 

(f) The comments above, relating to forms of the No. 1013—Revised series, 
with respect to binding margins, consolidation of check numbers, signatures, and 
remarks into a single column, and the use of “short forms”’ of pay rolls, apply also 
to those of the No. 1072—Revised series. 

(g) A diagram showing the dimensions of the columnar spaces is attached 
hereto. 

4. No additional supply of the following pay-roll forms will be printed, and the 
supply now on hand in the various Government offices including those forms in 
stock at the Government Printing Office should be exhausted so far as practicable: 


Standard Form No.: 


1013—Approved May 19, 1937 (Amended April 22, 1939). 
1013a—Approved May 19, 1937. 

1013b—Approved May 19, 1937. 

1013c— Approved May 19, 1937. 

1013d—-Approved May 19, 1937 (Amended March 3, 1939). 
1013e—Approved May 19, 1937. 

1072—-Approved May 19, 1937 (Amended March 3, 1939). 
1072a—Approved May 19, 1937. 

1072b—Approved May 19, 1937. 

1072c—Approved May 19, 1937. 

1072d—Approved May 19, 1937 (Amended March 3, 1939). 
1072e—Approved May 19, 1937. 

1073—Approved May 19, 1937 (Amended February 24, 1939). 
1073a—Approved May 19, 1937. 

1073b—Approved May 19, 1937. 

1073c—Approved May 19, 1937. 

1073d—Prescribed but never printed. 

1073e—Prescribed but never printed. 


5. The following forms will continue in use without change at this time: 
Standard Form No.: 


1074—Approved May 19, 1937 (Amended February 24, 1939). 
1074a— Approved May 19, 1937. 
1074b—Approved May 19, 1937. 
1074c—Approved May 19, 1937. 
1074d—Approved May 19, 1937 (Amended February 24, 1939). 
1074e—Approved May 19, 1937. 


6. Upon receipt of these regulations, each department and establishment is 
requested to make requisition at once upon the Public Printer for a supply of the 
new standard forms herein prescribed which it is estimated will be required for 
its services for the remainder of the current fiscal year. In so doing, it is under- 
stood and agreed by the said departments and establishments that they thereby 
consent to the plan of combining all the requisitions submitted and printing the 
total number thereof in one edition, to be delivered to the respective departments 
or establishments, or placed in stock at the Government Printing Office subject to 
their order, or partly delivered and partly placed in stock as the case may be, 
and that they authorize the Public Printer to prorate the cost of printing and to 
render bill against each department and establishment for its proportionate share 
on the basis of the number of forms ordered by it. 


Linpsay C. WARREN, 
Compiroller General of the United States. 
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APPENDIX 


SUPPLEMENTAL GOVERNMENT SALARY TABLES 
[General Regulations No. 544—Supplement No. 12] 


Aveust 17, 1942. 
(Omitted as having been superseded by Gen. Reg. 54, Supp. 16, June 12, 1943.) 


SUPPLEMENTAL GOVERNMENT SALARY TABLES—VICTORY TAX 
DEDUCTION 


[General Regulations No. 544—Supplement No. 13) 


NoOvEMBER 23, 1942. 
(Omitted as having been superseded by Gen. Reg. 54, Supp. 16, June 12, 1943.) 


SUPPLEMENTAL GOVERNMENT SALARY TABLES—‘‘OVERTIME”’ 
INCREASE OF COMPENSATION 


[General Regulations No. 544—Supplement No. 14] 


DecEeMBER 29, 1942. 
(Omitted as having been superseded by Gen. Reg. 54, Supp. 16, June 12, 1943.) 


SUPPLEMENTAL GOVERNMENT SALARY TABLES—‘‘OVERTIME”’ 
INCREASE OF COMPENSATION UNDER PUBLIC 49, APPROVED 
MAY 7, 1943 


[General Regulations No. 54—Supplement No. 15) 


May 8, 1943. 
(Omitted as having been superseded by Gen. Reg. 54, Supp. 16, June 12, 1943.) 


SUPPLEMENTAL GOVERNMENT SALARY TABLES—‘‘OVERTIME’’ IN- 
CREASE OF COMPENSATION FOR THE EXECUTIVE BRANCH OF THE 
GOVERNMENT AND TAX WITHHOLDING DEDUCTIONS 


[General Regulations No. 54—Supplement No. 16) 


June 12, 1943. 

1. In accordance with the War Overtime Pay Act of 1943, 57 Stat. 75, and the 
Current Tax Payment Act of 1943, 57 Stat. 126, the attached sa tables* 
are published as additions to Government Salary Tables issued February 
2, 1942, Gen. Reg. 54, Supp. 11, 21 Comp. Gen. 1152, for the information and 
guidance of authorized certifying officers and disbursing officers in the executive 
branch of the Government, and others concerned, effective July 1, 1943. These 
salary tables supersede those prescribed by supplements 12, 13, 14, and 15, and 
those included as pages 1 and 2 in the printed book of ‘‘Government Salary Tables 
Issued by the General Accounting Office, Feb. 2, 1942.” 

2. The salary tables prescribed herein for semimonthly pay periods show: 


Tas.e No. 1.—Earnings, Deductions, and Net Amounts Payable: 
Column 1.—W: brackets used in the deduction table in the Current 
ax Payment Act of 1943. 

Column 2.—The amount of regular salary without deductions. 

Column 3.—The amount of “overtime’’ increase of compensation in 
accordance with the War Overtime Pay Act of 1943 for 
the executive branch: 

25 percent of base pay for $600 to $1,140 per annum salaries. 

$300 per annum for $1,200 to $1,380 per annum salaries. 

21% percent of ot ad for $1,440 to $2,900 per annum salaries. 
21% percent of $2, rate for $3,000 to $12,000 per annum salaries. 


*Supplement to salary tables omitted. 
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Column 4.—The total earnings—regular salary plus “overtime” in- 
crease of compensation. 

Column 5.—Five percent retirement deduction on regular salary only. 

Column 6.—The net amount without tax deduction. 

Column 7.—The annual salary rate. 

Columns 8 to 18.—(‘‘D”) Tax withholding deductions in accordance 
with the table in the Current Tax Payment Act of 1943. 

(“N’’) Net amounts payable, after deducting retirement contri- 
butions and tax withholding amounts. 

Column 19.—Additional dependents and minimum deductions: Includes 
the formula prescribed by the act for withholding deductions when 
the number of dependents exceeds the number shown in this table, 
also minimum deduction for each wage bracket. 

Tas.e No. 2.—Unit Rates, Hourly and Daily: 

Column 1.—Annual salary rate. 

Column 2.—Hourly rate, regular salary. 

Column 3.—Daily rate, regular salary. 

Column 4.—Hourly rate, time-and-half time, regular i 

Column 5.—Daily rate, time-and-half time, regular salary. 

Column 6.—Annual rate. 

Column 7.—Hourly rate for ‘‘overtime”’ increase of compensation under 

War Overtime Pay Act of 1943 for the executive branch. 

Column 8.—Daily rate, on same basis as column 7. 

TaBLE No. 3.—This is a continuation table for Table No. 1 showing deduc- 
tions for additional dependents, and minimum deductions for each wage 
bracket based on the median wage. Table No. 3 will facilitate the com- 
putation of the net amount payable to the employee when the number of 
dependents exceeds the number shown in Table No. 1. 


3. Salary tables on bases other than the above will not be promulgated by the 
General Accounting Office at this time. 

4. In order that proper examination and audit may be made of pay rolls or 
pay vouchers open which income tax withholding deductions appear, it will be 
necessary to indi 


cate on the pay rolls or vouchers the tax class of the individual 

from whose pay the deduction was made. For such purpose the following code 
will be used: 

S=Single person not the head of a family. 

N= Married person claiming none of personal exemption. 

H= Married person claiming half of personal exemption. 

A= Married person claiming all of personal exemption. 

F= Head of a family. 


In conjunction with the above letter-symbol there will be added a numeral to 
indicate the number of dependents claimed, using “0” for “none.” The 
following are examples of the code: 


A6=A married person claiming all of personal exemption and having 6 
dépendents. 
SO=A single person claiming no dependents. 


5. The salary tables prescribed by this supplement have been transmitted to 
the Public Printer with the — that they be set in type and included in a 
reissue of ‘‘Government coer ae Issued by the General Accounting Office, 
Feb. 2, 1942.” The Public ter has also been requested > the said 
tables in loose-sheet style, for insertion by the de ts establishments 
in the salary table books now in their possession, in substitution for pages 1 and 
2 of said book. 

Linpsay C. WaRREN, 
Comptroller General of the United States. 
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ACCOUNTING FOR MONEYS RECEIVED BY OFFICERS AND EMPLOYEES 
OF THE UNITED STATES 


[General Regulations No. 87 (Amendment)] 


DeceMBER 29, 1942. 


Paragraph 8 of General Regulations No. 87, dated June 25, 1936, 15 Comp. 
Gen. 1159, is hereby amended to read as follows: 


Except as provided in paragraph 23, all collections and deposits will be 
reported in the accounts current by totals, as follows: 


A single line entry for all regular collections. 
A single line entry for Civil Service Retirement and Disability Fund 


credits. 
A single line entry for special deposits—employees’ bond purchase 
accounts. 
A single line entry for special deposits—victory tax withheld from 
aries, etc. 


A single line entry for special deposits—all other. 
Also, the Treasury Department has recently informed this office that— 


“In view of the unprecedented demands on available personnel to keep 
the increased work arising from the war activities on a current basis, the 
Division of Bookkeeping and Warrants of the Treasury Department will no 
longer one copies of schedules of collection, voucher deductions, retire- 
ment fund credits, and transfers under General Regulations No. 87.” 


Accordingly, all references in General Regulations No. 87, requiring that copies 
of schedules of collections, retirement fund credits, voucher deductions, and 
transfers from special deposit accounts be sent to the Treasury Department, 
Division of Bookkeeping and Warrants, are rescinded. See in this connection 
paragraph 3 (c), last portion of paragraph 4, and paragraph 14 (d). 

Linpsay C. WaRrREN, 
Compiroller General of the United States. 


STATEMENT OF. TRAVEL BY MOTOR VEHICLE ON MILEAGE BASIS 
[General Regulations No. 88—Supplement No. 3] 


Aveust 13, 1942. 

Paragraph 12 of the Standardized Government Travel Regulations has been 
amended with the approval of the President, and such amendment has been 
promulgated by Bureau of the Budget Cireular No. 395 dated July 17, 1942, 
which provides an additional subparagraph, as follows: 


(b) Joint reer eee in lieu of actual expenses of transportation 
under paragraph 12, shall be payable to only one of two or more employees 
traveling together on the same trip and in the same vehicle, but no deduc- 
tion shall be made from the mileage otherwise payable to the employee 
entitled thereto by reason of the fact that other passengers (whether or not 
Government employees) may travel with him and contribute in defraying 
the operating expenses. (See paragraph 89.) 


Under the amended regulations, supra, information with pa to the use 
on Official business of privately owned vehicles on a commuted mileage basis need 
no longer be refi on Standard Form No. 1012e—Revised, “Statement of 
Travel by Motor Vehicle.” Accordingly, supplement No. 2 to General Regu- 
lations No. 88, dated August 27, 1941, 21 Comp. Gen. 1152, is hereby rescinded. 

The Public Printer has been requested to print a revised form of “Statement 
of Travel by Motor Vehicle,” Standard Form No. 1012e—Revised. Until such 
time as the new form is available for distribution, the supply of the present form 
may be used to support vouchered claims for use of privately owned motor 
vehicles, with proper deletions thereon as indicated on the attached sample form. 


Linpsay C. WARREN, 
Comptroller General of the United States. 
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Fee ee eee ies Games), U.8., August 18, 19¢ 
‘orm Appro y Com er .&., » 1942. 
Gen. Reg. No. 88. Supplement No.3. 


STATEMENT OF TRAVEL BY MOTOR VEHICLE 


(Department or Establishment) (Bureau or Office) 
Statement of official travel accomplished by during the period 


(“Automobile” or “motorcycle’’) 


Official Letter of Authorization No 





Hourof | Hour of Meter 
departure arrival readings per | Amount 


Se ee ee st ee en tee ee ree KG iat) eled. mile claimed 
From— To— A.M.|. M.| A. M.| P.M. | Start | End (cents) 


frre etre ren ar 


Points of travel 








I hereby certify that the travel indicated above was accomplished in the performance of official duties 
jursuant to the trave! authority referred to on the voucher to which this statement is attached; that the 
rmation given is correct; and that, except as otherwise indicated above. no part of the travel for which 
compenetnn is claimed was performed in the corporate limits of my official station or post of duty. 
I her certify that I actually incurred or paid (except as otherwise explained) the actual operating 
expenses of the motor vehicle indicated, for which commutation is claimed on a mileage basis. 


(Signature of traveler) 


ELIMINATION OF OATH FROM STANDARD FORM NO. 1012-—- 
REVISED, TRAVEL EXPENSE VOUCHER 


{General Regulations No. 88—Supplement No. 4} 


OctToBErR 30, 1942. 


In order to facilitate, throughout the Government service, the preparation and 
handling of travel expense vouchers on Standard Form No. 1012—Revised, 
“Voucher for Per Diem and/or Reimbursement of Expenses Incident to Official 
Travel’, the said form is further revised, effective November 1, 1942, as follows: 

(1) The certificate of the claimant is changed to— 


I certify that the above account and schedule annexed are true and just 
in all respects; that payment therefor has not been received; and that my 
statements of travel performed by the means herein set forth correctly reflect 
travel performed by me on official business. 
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Soceinaty, paragraph 7, Section II, of General Regulations No. 88, dated Jul 
19, 1937, 17 Comp. Gen. 1135, is amended by the substitution of the word “‘certifi- 
cate” for the word “affidavit.” 

(2) The provision for executing an oath or affirmation is deleted and the follow- 
ing substituted in the same location on the form: 


PENALTY FOR PRESENTING FRAUDULENT C.LarIm: Fine of not more than 
$10,000 or imprisonment for not more than ten years or both. (See 52 
Stat. 197; U. 5. ©. 18:80.) 

ForFeITurRE oF FraDULENT Cxarm: Falsification of an item in an expense 
account works a forfeiture of the entire claim. (See 36 Stat. 1141; U.S. C. 
28:279, 280; 18 Comp. Gen. 603.) 


(3) The administrative certifying officer’s certificate is reworded as follows: 


Pursuant to authority vested in me as an authorized certifying officer, I 
certify that the official headquarters of the claimant is as stated above; 
that the travel was authorized in advance (unless otherwise noted) from and 
to the points stated in the account, and for the period and at the subsistence 
rate or rates claimed, and that the amounts claimed are just and reasonable 
except as noted. 

The next — voucher paid under the same travel authority was: 
Se eee (DOI 6g ccriwa ew iesiwesincckont 

































































The voucher reference provided for in the administrative certificate of approval 
is to be supplied where practicable, and if paid under a disbursing officer’s symbol 
other than that to be used for paying the current voucher, the name and disburs- 
ing symbol are to be added in the space under the voucher number and paid date. 

(4) Several other unimportant changes in arrangement of pages 2, 3, and 4 

> of the voucher have also been made. 

Where necessary, similar changes are made in standard forms Nos. 1012a, 
1012b, and 1012c, memorandum copies and continuation sheets. 

The new standard forms of the No. 1012 series are spaced, so far as possible, 
to enable their use with the present memorandum copies, and the entire stock of 
old forms may be used. Vouchers may continue to be presented on the old 
forms, as long as available, by changing the words in the claimant’s certificate 
“I do olen swear (or affirm)” to “I certify’’, it being agreeable to this office 
that Saree subsequent to October 31, 1942, the oath on such forms need not be 
executed. 

Upon receipt of these regulations each capeniment, independent establishment, 
and other governmental agency is requested to make requisition upon the Public 
Printer for a supply of the standard travel voucher forms which it is estimated will 
be required for its particular service for the period ending June 30, 1943. In so 
doing it is understood and agreed by said departments independent establish- 
ments, and agencies that they thereby consent to the plan of combining all the 
requisitions submitted and pees the total thereof in one edition, to be delivered 
or placed in stock at the Government Printing Office subject to their order, or 
partly delivered and ly placed in stock, as the case may be, and that they 
authorize the Public Printer to prorate the cost of printing and to render bill 
against each department, independent establishment, or agency, for its propor- 
tionate share on the basis of the number of forms ordered by it. 

Authority is also nted to exhaust the supply of eaent forms of the No. 
1012 series now on hand in the Government Printing Office. The stock of the 
said form in the Government Printing Office will be replenished only by the 
printing of the revised standard forms. 




















































































































Linpsay C. WARREN, 
Comptroller General of the United States. 
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CHECK DATA AND STATEMENTS OF DEPOSITARY ACCOUNTS TO BE 
FURNISHED BY DISBURSING OFFICERS; PROCEDURE FOR SAFE- 


GUARDING OF CHECKS; CHECK CANCELLATION; CHECK CORRE- 
SPONDENCE; ETC. 


[General Regulations No. 91—Revised—Supplement No. 1] 


“ JuNE 2, 1943. 
The heading of section 3, General Regulations No, 91—Revised dated Septem- 
ber 24, 1940, 20 oa Gen. 939, and paragraph (d) of the said section are hereby 
amended to read as follows: 


3. Undelivered Negotiable Checks, Issuance of Substitute Checks, and Unused 
Blank Checks. 


* * * * * * * 


(d) In cases where there are errors in the names or designations of payees of 
checks drawn on the Treasurer of the United States or other depositaries, and if the 
amounts of the checks are properly due and such checks are otherwise negotiable 
within a reasonable time (allowing for the negotiation thereof) before the close of 
the fiscal year next following the year in which issued, the issuing disbursing 
officer may, when one of such checks is returned to him, issue in the name of the 
authori ree a substitute check in lieu of the returned check. Such sub- 
stitute check should bear the same symbol number, date, check number, and 
amount as the original returned check. The returned check should be marked 
distinctly on the face thereof, “Nor NecotiasLe—SvusstitutTEe Issuep UNDER 
Same Numser,” and should be promptly forwarded by the disbursing officer to 
the General tery ae Baro with his statement, in duplicate, covering the cir- 
cumstances requiring issuance of the substitute check. If the error was in 
the mechanical preparation of the check rather than in the related voucher, 
the original of such statement will be filed with the check thus forwarded and the 
copy will be made a part of the related voucher. Where the name and designation 
of the stated payee on the substitute check differs from the name and designation 
of the payee as stated on the voucher upon the basis of which the original check 
was issued, the substitute check should be issued only with the approval of the 
officer who originally certified to the correctness of the voucher involved. Such 
approval should be in the form of a certified statement which should be forwarded 
to the disbursing officer, and be attached to the voucher if the same is still in the 
possession of the disbursing officer; otherwise the disbursing officer should forward 
the statement to the General Accounting Office, in duplicate, where the original 
copy will be filed with the voucher in question and the copy thereof will be placed 


on file with the check in lieu of which the substitute was issued. An —— 


notation will be made on the copy of the non-negotiable check to reflect the action 
with reference to the original check. The paid substitute check will, upon receipt 
thereof from the Treasury Department, be filed with the “non-negotiable” check 
of the same number, date, etc., thus completing the record. 

Transactions relating to the issuance of substitute checks in accordance with the 
procedure outlined above will not be required to be reflected on the accounts 
current of the officers involved, since such transactions do not change the account- 
ability status of the said officers. 

In all other cases, especially where the original issuing disbursing officer is no 
longer disbursing at the particular station where the returned check was issued, 
or where the required statement of the certifying officer is not procurable, the 
checks involving errors in the names or designations of payees should be forwarded 
to the General Accounting Office, accompanied by complete statements of facts, 
in order that authorizations may be placed thereon, making them payable upon 
indorsement by the rightful payees in the usual manner. 


Linpsay C. WARREN, 
Comptroller General of the United States, 
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ACCOUNTING FOR LIABILITIES OF THE UNITED STATES FOR IN- 
TERNAL REVENUE TAXES WITHHELD AND OTHER DEDUCTIONS 
FROM PAY OF FEDERAL EMPLOYEES, INCLUDING THOSE IN THE 

GOVERNMENT OF THE DISTRICT OF COLUMBIA 


(General Regulations No. 96) 





DeceMBeER 15, 1942. 
1. Section 466 of Part II, Subchapter D, entitled ‘Victory Tax on Individuals,” 


as set forth in the Revenue Act of 1942 (Public No. 753, approved October 21, 
1942, 56 Stat. 888), provides that— 


“There shall be withheld, collected, and paid upon all wages of every 
person, to the extent that such wages are includible in gross income, a tax 
equal to 5 per centum of the excess of each payment of such wages over the 
withholding deduction allowable under this part. 


Section 467 of said Part II, 56 Stat. 891, provides that— 


“The tax required to be withheld by section 466 shall be collected by the 
person having control of the perme’ of such w ween by deducting such 
amount from such wages as and when paid. As in this subsection, the 
term ‘person’ includes officers and employees of the United States, * + * 
the District of Columbia, or any agency or instrumentality of any one or 
more of the foregoing.” 


Subsection (b) of section 465, 56 Stat. 887, defines wages as meaning— 


‘“‘* * * all remuneration (other than fees paid to a public official) for 
services performed by an employee for his employer, including the cash 
value of all remuneration paid in any medium other than cash; except that 
such term shall not include anette paid (1) for services performed as 
a member of the military or naval forces of the United States, other than 

pensions and retired pay, (2) for agriculvural labor (as defined in section 
1426 (h)) fof the Internal Revenue Code], * * * [and] (7) for services 
pemommed as an employee while outside the United States [including the 

tritories of Alaska and Hawaii, and the District of Columbia] (as defined 
in section 3797 (a) (9)), unless the major part of the services performed 
during the calendar year by such employee for his employer are performed 
within the United States.”’ 


Section 476 of said Part ITI, subsection (e), 56 Stat. 893, Refunds and Credits, 
provides, with respect to excessive withholdings, that— 


“‘Where the amount of the tax withheld at the source under Part II of 
Subchapter D exceeds the tax imposed by this chapter (after allowance 
of the credits ***), the amount of such excess shall be credited against any 
income tax or installment thereof then due from the taxpayer, and any 
balance thereof shall be refunded immediately to the taxpayer. 


2. In order to establish uniformity throughout the several departments, 
establishments, and agencies of the Federal Government, and of the Government 
of the District of Columbia, procedures are hereby prescribed for deducting, 
accumulating, and accounting for the Victory tax withheld from the wages and 
other remuneration of employees to whom the provisions of the Revenue Act of 
— wat apply 
pa Is and pay vouchers for personal services of employees, covering 
< pay le on a regularly established pay day on and after January 1, 1943, 

be subject to the Victory tax deduction of 5 per centum upon the gross 
amount (cash, plus value of allowances in kind, less an allowance in accordance 
with section 466 of the Revenue Act of 1942), as follows: 
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If payment of any wages is for a period less than the full period of any of the 
above pay periods, the allowance shall be computed on the basis of the employee’s 
regular pay period, divided by 365, and multiplied by the number of days, includ- 
ing Sundays and holidays, which have elapsed since the date of the last payment 
of such wages, or, if the employer so elects, the tax to be deducted may be deter- 
mined in accordance with the table set forth in the Revenue Act of 1942 and 
Supplement No. 13 of General Regulations No. 54, dated November 23, 1942. 
(Supp. 13 omitted from Pape as having been superseded by Supp. 16, 
June 12, 1943, 22 Comp. Gen. 1156]. 

4. The Victory tax withheld will be shown on the pay rolls and pay vouchers 
opposite the name of each employee concerned, in a deduction column for such 
purpose captioned ‘‘Federal Tax,” and the total thereof will be included in the 
gross amount of the pay roll to be charged to the appropriation(s). 

5. Adjustments for clerical errors in ie on the pay roll the amount of the 
tax withheld from an employee will be effected on the subsequent roll in the same 
manner as provided for adjustments of retirement fund and other deductions, 
that is, if the deduction is more than the prescribed amount, the adjustment will 
be shown in red ink in the column provided for ‘‘Federal Tax’”’ and opposite the 
name of the employee concerned. The effect of this entry will be to reduce the 
total of the tax deduction column, with a corresponding increase in the amount 
payable to the said employee. If the deduction is for less than the prescribed 
amount, the adjustment will be made on the subsequent pay roll by entering the 
additional amount in the column provided for ‘‘Federal Tax’’ and opposite the 
name of the employee concerned, the effect of the entry being to increase the total 
of the deduction column, with corresponding reduction in the amount payable to 
the said employee. 

6. When scheduling such pay rolls in the gross amount to the disbursing officer 
for payment, the total amount of Federal tax deductions as shown on each pay 
roll or pay voucher should be scheduled on Standard Form No. 1096 for credit to 
account “(symbol of department or agency] F-5859—Special Deposits, Victory 
Tax Withheld from Salaries of Federal Employees [name of department or agency],”’ 
or * F-5859—Special Deposits, Victory Tax Withheld from 
Salaries of District of Columbia ppore, ” as the case may be. (See General 
Regulations No. 87, dated June 25, 1936, 15 Comp. Gen. 1159.) In cases where 
the disbursing officer paying the rolls, etc., deposits his deductions in a collection- 
checking account, reference by check number should be made on the pay roll to 
the check issued for the total of such deductions. 

7. The disbursing officer, taking credit in his accounts for the gross amount of the 

y rolls as onary to the indicated appropriation (s), will immediately recharge 

is accounts with the total of the said deductions as pertaining to the account 
“symbol of department or agency] F-5859—Special Deposits, Victory Tax With- 
held from Salaries of Federal Employees [name of department or agency],” or 
a F-5859—Special Deposits, Victory Tax Withheld from 
Salaries of District of Columbia Employees,” as the case may be. The Victory 
tax deductions so recharged in the accounts of the disbursing officer will be ac- 
cumulated therein until the amounts are required to be paid over to or for the 
account of the Collector of Internal Revenue for the district within which the 
withholding agent (the administrative officer responsible for pay rolls upon which 
the deductions are made) is located. 

8. In the event of a change of disbursing officer, the amount so accumulated 
in the accounts of the outgoing disbursing officer will be transferred to his successor. 

9. Cancellation of transactions pertaining to pay rolls and pay vouchers will be 
accomplished in the following manner: 

(a) The check for the net amount drawn to the order of the employee will be 
canceled and the amount thereof will be credited to the appropriation from which 
the said roll was paid. (See in this connection General Regulations Nos. 80, 
14 Comp. Gen. 940, and 91—Revised, 20 Comp. Gen. 939.) 

(b) Adjustment of overpayments to the Victory Tax Special Deposit Account, 
the Savings Bond Special it Account, and the Retirement Fund, occasioned 
by the canceled payment, will be accomplished on the current pay roll as follows: 


(1) If the pay roll on which the adjustment is made is chargeable to the 
same appropriation to which the canceled item was charged, the adjustment 
will be effected by recording the amounts of such overpayments as reverse 
entries (red ink) at the end of the pay roll, in the applicable deduction 
columns. The adjusted totals of such deduction columns. will be added to 
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the total of the “Net Amount Paid” column on such roll to produce the 
adjusted amount chargeable to the indicated appropriation(s). 
(2) If pay roll on which the adjustment is e is chargeable to an 
ion different from the one to which the canceled item was charged, 
ustment will be effected by recording the amounts of such overpay- 
ments as reverse entries (red ink) at the end of the pay roll, in the ce ne ap ary 
deduction columns, and the total of such items as a positive entry (black ink) 
in the “Other Deductions” column. The amount entered in the “Other 
Deductions” column will be listed on a Schedule of Voucher Deductions, 
Standard Form No. 1096, for credit to the appropriation(s) from which the 
overpayments were originally paid into the special deposit accounts and the 
retirement fund. ‘ 


10. The deductions for the Victory tax will be recorded in the administrative 
eee and fund control accounts in the same manner as provided for other 
special deposit accounts, and under the fund accounts hereinabove prescribed for 

ictory tax withheld. 

11. Until such time as a standard form of disbursement voucher is prescribed 
y the Comptroller General for accomplishing the ppar ent of the accumulated 

ictory taxes at the end of the quarter, Standard Form No. 1047 will be used for 
such purpose, by showing thereon in the space provided for ““Remarks’”’ the legend 
“Victory Tax Withheld from Compensation of Employees Paid During the 
Quarter Ended ow 

12. ote instructions will be issued directing the method for disposing 
of the check in payment of the accumulated tax for each quarter and the routing 
of the Victory tax return forms required to be furnished by the “withholding 

ent.” 

13. In view of the necessity for establishing a record for accumulating the 
current Victory tax deductions (from the pay of civilian employees) to the end 
of each calendar year, and in order to effect inistrative economies in the main- 
tenance of a record of other current deductions (from the pay of civilian employ- 
ees), for retirement fund, bond purchases, etc., there is hereby prescribed Standard 
Form No. 1102, entitled “Individual Earnings Record,”’ which provides space for 
showing the amount of the individual’s earnings, deductions, and net amount 
paid. e size of the card will be 11 inches wide by 8% inches long. 

14. ne with the pay rolls paid after December 31, 1942, such form 
will be used b agencies of the Federal Government, including the Govern- 
ment of the District of Columbia, except those for which a special form has 
recently been prescribed for the same purpose, in lieu of other forms heretofore 
used for accumulating earnings and current deductions according to individual 
a 
15. e upper portion of the “Individual Earnings Record” provides for show- 
ing the employment status of the employee and information as to deductions for 
purchase of war savings bonds. The lower portion of the said form provides for 
showi in columns en spaced for stencil (addressing) machines, the 
de data upon which the employee’s gross pay is computed; deductions for 
retirement fund, Federal (Victory) tax, and purchase of war savings bonds, 
and a blank column for any other class of deduction; purchases of bonds and/or 
refunds of bond deductions, the unapplied balance in the individual’s bond 
puree a and the serial number of the bond issued; and a wide column 

or “Remarks.” 


16. Every item on every pay roll must be accurately recorded on the Individual 
Ea Record, Standard Form No. 1102. 

17. Supplemental pay rolls and pay vouchers, as well as cancellations of pay- 
roll entries, inclu canceled salary checks, must likewise be recorded on the 
Individual rd to which they pertain. With respect to cancellations, 
the amounts thereof will be entered in ink (minus) and the total of the can- 
celed deductions, plus the amount of the canceled checks, will be entered in red 
ink (minus) in the “Gross Amount Earned” column. 

18. The current deductions for the retirement fund will be totaled for the fiscal 

ear and the amount thereof carried to the Retirement Record Card, Civil 
rvice Commission Form No. 2806. : 

19. The current deductions for the Federal (Victory) tax will be totaled for 
the calendar year, and the amount reported on the receipt and informational 


eee y the Treasury Department (Bureau of Internal Revenue) 
for such purpose. 
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20. Since the Individual Earnings Record will be used in lieu of forms hereto- 
fore provided for recording pay-roll deductions for the purchase of war savings 
bonds, it is necessary that all of the data as to such deductions, the application 
thereof (to the purchase of such bonds or refund to the subscriber-employee), 
the computation of the unapplied balance, and the bond number of the bond 
issued, as well as the disburing officer’s voucher number of the pay roll, be shown 
on the said record. 

21. Instructions heretofore issued directing that vouchers for refunds of un- 
applied balances be supported by the subscriber-employee’s pledge card are hereby 
amended to require that the detailed information on which the amount to be 
refunded is based be shown on the refund voucher (Standard Form No. 1047) 
in the space provided for “Remarks.” In this connection, the pledge cards 
which show the names and addresses of the owner and co-owner or beneficiary 
may be filed according to the dates that the bonds would be issued under the 
program of deductions and could thereby serve as a tickler for use in connection 
with the preparation of the schedules of bonds to be issued. The said pledge 
cards should be retained in the administrative offices until completion of the 
subscriber-employee’s bond purchase program. 

22. Upon receipt of these regulations, each department, independent estab- 
lishment, and other governmental agency is requested to make requisition at 
once upon the Public Printer for a supply of the standard form herein prescribed 
No. 1102, ‘‘Individual Earnings Record” card. In so doing, it is understood 
and agreed by said departments, independent establishments, and agencies that 
they thereby consent to the plan of combining all the requisitions submitted and 
printing the total thereof in one edition to be delivered to the respective depart- 
ments, independent establishments, or agencies, or placed in stock at the Govern- 
ment Printing Office, subject to their order, or partly delivered and partly placed 
in stock, as the case may be, and that they authorize the Public Printer to prorate 
the cost of printing and to render bill against each eee independent 
establishment, or agency for its proportionate share on the basis of the number 
of forms ordered by it. 

Linpsay C. WARREN, 
Comptroller General of the United States. 
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ACCOUNTING FOR LIABILITIES OF THE UNITED STATES FOR IN- 
TERNAL REVENUE TAXES WITHHELD AND OTHER DEDUCTIONS 
FROM PAY OF FEDERAL EMPLOYEES, INCLUDING THOSE IN THE 
GOVERNMENT OF THE DISTRICT OF COLUMBIA 


[General Regulations No. 96—Supplement No. 1] 


Apri 3, 1943. 
In General Regulations No. 96, dated December 15, 1942, 22 Comp. Gen. 1162, 
pertaining to the accounting for liabilities of the United States for internal revenue 
(Victory) taxes withheld from the pay of Federal e eneeaes and employees in the 
Government of the District of Columbia, it is stated in paragraph 12 that— 


“Subsequent instructions will be issued directing the method for disposing 
of the check in — of the accumulated tax for each 7 and the 
routing of the Victory tax return forms required * * 


While it would appear that the interests of the United States sein have been 
better served if the withholding agents of the Government routed their quarterly 
“returns” to the collectors of internal revenue by way of the disbursing officers in 
whose special deposit accounts the said Victory tax withholdings are accumu- 
lated, the Commissioner of Internal Revenue, who, under the provisions of the 
Revenue Act of 1942, is authorized to issue the regulations as to the procedure for 
rendering the said returns, has insisted that all such returns shall be rendered 
directly to the collectors of internal revenue by the designated withholding agents. 

Accordingly, the disbursing officers, in whose special deposit accounts the said 
Victory tax withholdings are accumulated, will issue their checks drawn payable 
to the order of the “Treasurer of the United States—Collector of Internal Reve- 
nue” in the amount of the voucher (Standard Form No. 1047) submitted by the 
withholding agents, representing the total of the Victory tax withholdings for the 
quarter, and will transmit such checks to the withholding agents responsible for 
the rendering of the -“ rterly returns. 

Upon aes of such checks from the disbursing officers, the withholding agents 
will attach same to the return forms and will promptly transmit them to the 
applicable collector of internal revenue. 

Linpsay C. WARREN, .- 
Comptroller General of the United States. 


ACCOUNTING FOR INTERNAL REVENUE TAXES WITHHELD FROM 
PAY OF FEDERAL EMPLOYEES, AND EMPLOYEES OF THE DISTRICT 
OF COLUMBIA, PAID FROM FUNDS WITH THE TREASURER OF THE 
UNITED STATES, OTHER THAN EMPLOYEES OF THE POSTAL 


SERVICE 
[General Regulations No. 9%—Supplement No. 2] 


JUNE 29, 1943. 

1. Public Law 68, approved June 9, 1943, 57 Stat. 126,‘‘ To provide for the 
current payment of ‘the individual income tax, and for other purposes”, directs 
= subchapter D, Collection of Income Tax at Source on Wages, with certain 

ceptions as set forth therein, that every employer making payment of wages 
é deduct and withhold upon ‘such wages a tax equal to the greater of the follow- 
ing: 
“(1) 20 per centum of the excess of each payment of such wages over the 
family status withholding exemption allowable * * *, or 
(2) 3 per centum of the excess of each payment of such wages over the 
Victory tax withholding exemption allowable * 


2. In General Regulations No. 54, Supplement No. 16, dated June 12, 1943 
22 Comp. Gen. 1156, there were set forth salary tables for the information and 
guidance of authorized certifying officers in the executive branch of the Govern- 
ment, and others concerned with the preparation, paying, and auditing of pay 
rolls of Federal employees and employees of the government of the District of 
Columbia, who are subject to the provisions of the said act of June 9, 1943. 
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Section 1624 of the act, 57 Stat. 137, directs that— 


“If the employer is the United States, or a State, Territory, or political 
subdivision thereof, or the District of Columbia, or any agency or instru- 
meteny of any one or more of the foregoing, the return of the amount 
deduc and withheld upon any wages may be made by any officer or 
employee of the United States, or of such State, Territory, or political sub- 
division, or of the District of Columbia, or of such agency or instrumentality, 
as the tase may be, having control of the payment of such wages, or ap- 
propriately designated for that purpose.” 


3. The amount of tax withheld, effective with the first pay period beginning 
after June 30, 1943, will be shown on the pay rolls and pay vouchers opposite 
the name of each employee to whom the withholding provisions of the act apply, 
in the deduction column heretofore used for recording deductions for the “‘Victory 
Tax’’, and which may now be captioned ‘‘Federal Tax.”” The total of such deduc- 
tions will be included in the gross amount of the pay rolls to be charged to the 
appropriation(s). ‘The symbol or code provided in General Regulations No. 54, 
Supplement No. 16, to indicate the “family status withholding exemption’’ of 
the employee may be shown on the pay roll or pay voucher on the same line with 
and immediately following the name of the employee. 

4. Adjustments for clerical errors and cancellations of pay-roll items will be 
effected in the manner heretofore prescribed in General Regulations No. 96, 
dated December 15, 1942, 22 Comp. Gen. 1162. 

5. When ee such pay rolls in the gross amount to the disbursing officer 
for payment, the total amount of withheld taxes as shown on each pay roll or pay 
voucher should be scheduled on Standard Form No. 1096 for credit to the account 
“(symbol of department or agency] F-5867, Special Deposits, Federal Tax With- 
held from Salaries of Federal Employees [name of department or agency],”’ or 
“99 F-5867, Special Deposits, Federal Tax Withheld from Salaries of District of 
Columbia Employees,” as the case may be. 

6. The disbursing officer, taking credit in his accounts for the gross amount of 
the pay rolls as chargeable to the indicated appro riation(s), will immediately 
recharge his accounts with the total of the said deductions as pertaining to the 
‘special deposit” accounts hereinabove set forth. The deductions for Federal tax 
withheld, so recharged in the accounts of the disbursing officer, will be accu- 
mulated therein until the end of the quarter, unless the procedure hereinafter set 
forth in paragraph 11 is to be followed. 

7. In the event of a change of disbursing officers, the amounts accumulated in 
the said “special deposit” account of the outgoing disbursing officer will be 
transferred to his successor. 

8. At the end of each quarter the administrative or certifying officer (with- 
holding agent) responsible for making the required returns to the collector of 
internal revenue will submit a voucher in the usual manner on Standard Form 
No. 1047 to the disbursing officer in whose “special deposit’’ account the said 
deductions of Federal tax have accumulated, showing thereon in the space pro- 
vided for ‘‘Remarks’”’ the legend “Federal tax withheld from compensation of 
employees paid during the quarter ended , 194...” 

9. In the interest of simplified procedure and in the absence of definite objection 
by the Commissioner of Internal Revenue, “withholding agents’”’ may send their 

uarterly ‘‘returns,” Internal Revenue Form W-1, to the disbursing officer with 
the vouchers for the accumulated deductions for the quarter and request that the 
disbursing officer transmit both the ‘‘returns” and the checks to the. collector of 
internal revenue. 

10. Upon receipt of such documents, the disbursing officer will issue his check, 
drawn payable to the order of the ‘““Treasurer of the U. 8., for account of Collector 
of Internal Revenue,” in the amount of the voucher (Standard Form No. 1047) 
and transmit such check together with the “returns’’ to the appropriate collector 
of internal revenue. However, if the “withholding agent’? does not send the 

uarterly ‘“‘returns”’ form to the disbursing officer, that officer will transmit the 
check for the accumulated deductions to the “withholding agent” whose re- 
—— it is to file the said “returns” with the collector of internal revenue. 
ure prescribed in General Regulations No. 96, Supplement No. 1, 

dai April 3, 1943, 22 Comp. Gen. 1168. 
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11. Deductions for the Federal tax withheld on vouchers (pay rolls, etc.) paid 
by disbursing officers of the Army and the Navy and by United States marshals 
may be currently transferred to eae central or regional accountable officers 
who will take the amounts transferred into their “special deposit” accounts 
which have been prescribed for such purpose. The amounts so transferred must 
by fully identified as to— , 


(a) Name and symbol of disbursing officer paying the rolls and effecting 
the transfer, and “D.O.” voucher number reference to the rolls on which 
the deductions appear, and 

(b) Name and location of “withholding agent’’ responsible for preparing 
the “returns.” 


At the end of each quarter, the said ‘“‘withholding agents’’ will transmit to the 
said designated accountable officers (1) the disbursement vouchers (Standard 
Form No. 1047), showing the information hereinabove referred to and (2) the 
“returns” form, and will request that both check and “‘returns’’ form be sent 
direct to the appropriate collector of internal revenue. If the ‘“‘returns”’ form is 
not received by the disbursing officer, he will transmit the said check to the 
“withholding agent’’ whose responsibility it is to file the “returns’’ with the 
collector of internal revenue. 

12. The method to be observed by the Postal Service will be the same as that 
heretofore followed in accounting for ‘‘Victory Tax” deductions. 

13. The deductions for and payment of Federal tax withheld will be recorded 
in the administrative appropriation and fund control accounts in the same manner 
as provided for other special deposit accounts (including SSeeety tax), and under 
the symbol and title of the fund account hereinabove prescribed. 

14, It is incumbent upon all Government-owned corporations and other agen- 
cies of the United States which pay their employees with funds deposited with 
Da Tan of the United States to follow the procedures as hereinabove set 
orth. 

15. In order to effect economies in those offices preparing pay rolls on bookkeep- 
ing machines, there is hereby prescribed a form of ‘Individual Earnings Record,” 


dard Form No. 1102A, to which postings of earnings, deductions, net paid, 


ete., can be made simultaneously with the pre tion of the pay rolls on Standard 
Form No. 1072—Revised which provides for showing separately regular and 
“overtime” earnings. The size of-the said form is 16 inches by 11 inches and 
may be used in lieu of “Individual Earnings Record,” Standard Form No. 1102, 
prescribed in General Regulations No. 96, dated December 15, 1942. 

16. Upon receipt of these regulations, each department, independent establish- 
ment, and other governmental agency having need therefor is requested to make 
requisition at once upon the Public Printer for a supply of the standard form 
herein prescribed, No. 1102A, “Individual Earnings Record.” In so doing, it is 
understood and agreed by said departments, independent establishments, and 
agencies that they thereby consent to the plan of combining all the requisitions 
submitted and printing the total thereof in one edition to be delivered to the 
respective Sopertmante. independent establishments, or agencies, or placed in 
stock at the Government Printing Office, subject to their order, or partly delivered 
and partly placed in stock, as the case wee be, and that they authorize the Public 
Printer to prorate the cost of printing and to render bill against each department, 
independent establishment, or agency for its proportionate share on the basis of 
the number of forms ordered by it. 

Linpsay C. WARREN, 
Comptroller General of the United States. 
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1172 APPENDIX 


STANDARD FORMS AND PROCEDURE FOR TRANSPORTATION 
(FREIGHT OR EXPRESS) . 


[General Regulations No. 97] 
Aprit 13, 1943. 

1. General Regulations No. 69, issued August 24, 1928, 8 Comp. Gen. 695, and 
Supplement No. 1 thereto, issued January 18, 1934, 13 Comp. Gen. 496, prescribing 
the standard forms of U. 8. Government bills of lading and the procedure pertain- 
ing thereto, are hereby rescinded. 

2. General Regulations No. 75, issued June 26, 1931, 10 Comp. Gen. 581, 
prescribing the standard forms and the procedure for the billing of transportation 
charges, is hereby modified to eliminate that part, only, pertaining to the billing 
of freight and express charges. 


U. 8S. GovERNMENT Bit. or Lapina 


3. The following new standard forms covering the shipment, transportation, 
and delivery of Government property by transportation companies are hereby 
prescribed and published for general use throughout the U. 8. Government 
service, in lieu of all other forms of like character now being used by departments 
and ee to accomplish the purpose of. the standard forms herein 
prescribed: 






New 
Stand- 
ard 













Old Stand- 
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. 8. Government Bill of Ladi 

. 8. Government Bill of Lading 
. Go Bill of 





























U.8 

U.8. Go ae pincbbnistie tall 
llll U. 8. Government Freight Waybill—Original, Continuation Sheet.__.............- 
1112 U. 8. Government Freight Waybill—Carrier’s Copy, Continuation Sheet. ____.___. None 
11098 U. 8. Government Bill of Lading—Memorandum, Continuation Sheet__-_ __-_...__- 1062a 





4. The set of bill of lading forms will consist, in the exact order named, of the 
original bill of lading, Standard Form No. 1103, containing the description of the 
- articles comprising the shipment, evidence of delivery, and the terms and condi- 
tions of the contract of transportation; the shipping order, Standard Form No. 
1104 (for the initial carrier); the freight waybill—original, Standard Form No. 
1105. (for the initial carrier); the freight waybill—carrier’s copy, Standard Form 
No. 1106 (for the initial carrier) ; and the memorandum copy (or copies), Standard 
Form No. 1103a (to be retained for administrative purposes). The arrangement 
of the revised forms will expedite the preparation thereof and will provide a more 
comprehensive record of the transaction between the Government and the carriers. 
See specimen set of U. 8. Government bill of lading forms attached. Careful atten- 
tion should be given to all instructions and details in arrangement, especially to 
the new boxed section headed ‘For Use of Destination Carrier Only,” which must 
not be covered by writing or marks since it is for the sole use of the accountin 
officer of the destination carrier to insert therein the proper class, rates, an 
charges. This boxed section is not ruled on the memorandum copy of the bill of 
lading and’such space thereon should be used by the issuing officer for showing the 
estimated transportation charges and for such other accounting classifications as 
may be administratively required. Special attention is directed to the new para- 
graph in the Administrative Directions on the reverse of the original bill of lading 
which provides that in those departments and establishments which ship property 
the nature of which makes it subject to land-grant rates, and where such rates 
may be applicable over all or part of the route, the words “Military” or ““Non- 
military” should be placed on the original bill of lading and all copies thereof in a 
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conspicuous manner immediately preceding the first item in the column headed 
“Description of Articles,” If the same bill of lading covers both “Military” and 
oteaeatte items, appropriate groupings should be used, each conspicuously 
identified. 

5. When the bill of lading forms have been prepared, the issuing officer must, in 
every case, sign the “Certificate of Issuing Officer” regardless of whether the bill 
of ding is to be used by a contractor as shipper. Carbon impression signatures 
on the shipping order and the other forms are acceptable. When the bill of lading 
is to be u ~ a contractor as shipper, it is partioularty important that the issuing 
officer fill in above his signature the contract or purchase order number, the date 
thereof, and the f. o. b. point named in such contract or purchase order. Unless 
such data appear on bills of lading, the carriers may refuse to accept the shipment 
from a contractor as shipper. The statement of pick-up service must be initialed 
by the person having accurate knowledge of the facts and in most instances it will 
not be the person signing the bill of lading as issuing officer. Upon delivery of the 
proeeney to the carrier for shipment, the original bill of lading should be receipted 

y the agent of the initial carrier and immediately forwarded by the shipper 
(issuing officer or contractor) to the consignee, in order that it will be in his pos- 
session upon arrival of the property at destination where it will be promptly 
receipted and surrendered by him to the last carrier for ay, In event of propert 
being transported by air, it is essential that the original bill of lading for suc 
shipments be dispatched by air mail immediately. ith respect to air shipments 
between the United States sak pe and its territories and possessions, as well as 
international air shipments, and on such shipments only, the shipper may sur- 
render to the air transportation carrier, or its agent, the original of the U. 8. 
Government Bill of ing, Standard Form No. 1103, to eee such ship- 
ments, provided that before releasing such original bill of lading the shipper sends 
& memorandum copy thereof to the consignee and obtains from the carrier, or its 
agent, the following autographically signed indorsement on the first (retained) 
memorandum copy of the bill of lading: 


I certify that the original of the U. S.Government Bill of Lading, of which 
this is a memorandum copy, has been delivered to me to accompany the 
shipment of the property described hereon which has been accepted for 
transportation by air. 


6. Every precaution should be taken to guard against the shipment of Govern- 
ment property on a commercial bill of lading, since payment to the carrier of 
the transportation charges will not be made by the Government on such bill of 
lading alone. If, however, Government property unavoidably moves on a com- 
mercial bill of lading, the consignee must obtain from the proper Government 
official who authorized such shipment a Government bill of ng form (Stand- 
ard Form No. 1103) signed by the said official as issuing officer and attach thereto 
the commercial bill of lading on which the shipment moved. Both the Govern- 
ment bill of lading form and the commercial bill of lading so attached should be 
indorsed by notations to refer to each other and the consignee’s certificate of 
delivery should be properly executed on the Government bill of lading; however, 
the signature of the agent of the initial carrier will not be required as such will 
st on the commercial bill of lading. 

. The shipping order, Standard Form No. 1104, the freight waybill—original, 


= 
Standard Form No. 1105, and the freight waybill—carrier’s copy, Standard 
Form No. 1106, will be surrendered to the agent of the initial carrier at the time 
the shipment is accepted and the bill of lading is receipted by its agent. Upon 
receiving the shipping order, the agent of the initial carrier should verify that the 
statement thereon with respect to bo otters service at origin, which must be 


eta on all bills of lading, is in accordance with the facts and 

with the same statement on the original bill of lading. As many copies of the 
memorandum bill of maine. Form No. 1103a, may be made as are necessary for 
administrative purposes; however, in the interest of economy, the number of . 
such memorandum copies should be kept at a minimum. 

8. The use by the consignee of the Temporary Receipt in Lieu of U. S Gov- 
ernment Bill of Lading, Standard Form No. 1107, should be restricted to instances 
where the receipt of the original bill of is delayed and where immediate 
delivery of the shipment is imperative. Under no circumstances will transpor- 
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tation charges be paid on a temporary receipt; hence, in order that prompt pay- 
ment may made to the carrier, the person responsible for issuing the tem- 
porary receipt(s) should maintain a record of the temporary rece gx issued and 
promptly replace such temporary receipts with the orteinal | bill of lading or the 
certificate in lieu of lost bill of lading. 

9. In the event that the original bill of lading can not be found after diligent 
effort has been made to locate same, and it is evident that it has been lost or 
destroyed, the Certificate in Lieu of Lost U. S. Government Bill of Lading, 
Standard Form No. 1108, and memorandum therefor, Standard Form No. 1108a, 
are provided for use by authorized Government employees as a basis for settlement 
of the charges for transportation of the property palpped on the original lost bill 
of lading. Upon receipt of information by the office which issued the said original 
bill of lading that same has been lost, and after further diligent search therefor 
has been made by the said office, the Certificate in Lieu of Lost U. S. Government 
Bill of Lading will be promptly issued and forwarded to the consignee. In 
accomplishin ng the Certificate in Lieu of Lost U. 8. Government Bill of ing, if 
the issuing officer of the lost bill of lading on which the property was shipped and 
the consignor are the same, the issui ing officer need sign the certificate only once, 
as consignor. If, however, "the lost bill of lading had been issued for the use of a 
contractor or any other person, the issuing officer shall sign the Certificate of 
Issuing Officer and forward the form to the contractor or other person for accom- 
plishment of the Certificate of Consignor with instructions that it be sent to the 
consignee without delay. As many copies of the memorandum of the certificate 
may be prepared as administratively needed. If a temporary receipt was issued 
by the consignee for delivery of the property shipped, he should indorse such fact 
on the Certificate in Lieu of Lost U. 8. Government Bill of Lading, and when the 
certificate is received by the carrier for accomplishment of its certificate and waiver, 
reference to such certificate in lieu of lost bill of lading should be made on the 
temporary receipt and the certificate and receipt securely attached together for 
billing. It is to be understood that if the original bill of lading is located either by 
the consignee or carrier before settlement is made on the certificate, said original 
bill of lading will be substituted therefor and the certificate will be immediately 
marked with the notation ‘“‘Canceled—original bill of lading located and delivered 
to the destination carrier” and returned to the office which originally issued the 
certificate in lieu of lost bill of lading. If the original bill of lading is located after 
settlement is made, it will be forwarded, with appropriate advice, to the adminis- 
trative office concerned, there to be properly voided and inscribed with the name 
of the disbursing officer and his voucher number (or the General Accounting 
Office certificate of settlement number) and the date on which the Certificate 
in Lieu of Lost U. 8. Government Bill of Lading, issued in its stead, was paid, and 
then transmitted to the General Accounting Office. 

10. The forms of continuation sheets herein prescribed will be used as follow 
sheets for the original bill of lading and its corresponding copies, the Temporary 
Receipt in Lieu of U. S. Government Bill of Lading, and the Certificate in Lieu of 
Lost U. 8. Government Bill of Lading, to carry forward the itemization of the 
property shipped. 

11. A proper control of the printed bills of lading should be maintained at all 
times and to facilitate such control, the bill of lading forms will be serially num- 
bered when printed, and such numerals will be immediately receded by symbol 
letters, approved in advance by the Comptroller General, for the purpose of aiding 
in identif ying the department or establishment using same. The letter symbols for 
bills of lading heretofore approved by this office and now in use will be continued. 
All parties concerned should include the symbol letter or letters in referring to the 
serial numbers. 

12. The size of the above-prescribed forms will be 8}; by 11 inches and the origi- 
nal bill of lading, the freight ware —sriginal inal, the freight waybill—carrier’s copy, 
the temporary receipt, the certificate in lieu of lost bill of lading, and the corre- 
sponding continuation sheets will be printed on white paper. The memorandum 
bill of lading and its continuation sheet and the memorandum certificate in lieu 
_ of lost bill of lading will be printed on yellow paper, and the shippin ng order and its 

continuation sheet on salmon paper. The bill of lading forms will be furnished 
by the Government Printing ce in sets with interleaved carbon and in single 
sheets of the forms as heretofore. Requisitions to the Public Printer for such 
forms should clearly indicate the style desired. No departure from the exact 
specifications of the standard bill of lading forms herein approved will be permitted, 
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but this shall not be construed to prevent a department or establishment from 

ordering printed on the forms used by it, when more economical and advantageous 

to do so, the name of the department or establishment, name of bureau or service 

place of issue, title of issuing officer, and designation of appropriation or fun 

chargeable. Also, the departments and establishments may have a brief addi- 

tional notation printed in the box on the bill of lading form headed ‘‘Important,” 
rovided that the need therefor is apparent and prior written approval of the 
omptroller General of the United States is obtained. 

13. The present supply of bills of lading, temporary receipts, certificates in lieu 
of lost bill of lading, and extra (continuation) sheets therefor on hand in the de- 
partments and establishments and at the Government Printing Office will be used 
until exhausted, provided that no department or establishment shall continue 
the use of the old forms after December 31, 1943. It is suggested that in the inter- 
est of economy an effort be made to transfer any surplus forms between bureaus 
and agencies within a department or establishemnt. 


Pusiic VoucnEerR FoR TRANSPORTATION CHARGES 


14. The following new standard forms of public voucher for transportation 
charges are prescribed and published for general use throughout the Government 
service, in lieu of all other forms of like character now being used to accomplish 
the purpose of the standard forms herein prescribed: 


Old Stand- 
Title ard Form 
No. 


1113 Public Voucher for Transportation Charges (original) 
1113a Publie Voucher for Transportation Charges (memoran 


15. The public voucher herein prescribed will be used by carriers as the stand- 
ard form on which to bill their charges against all branches of the U.S. Govern- 
ment service for transportation furnished in accordance with official orders 
therefor, whether for services performed over land-grant or nonland-grant lines; 
but bills involving land-grant deductions must not be included on the same 
voucher with those involving no land-grant deductions. Furthermore, the 
carriers should note particularly the last raph of the Instructions on the 
reverse of the bill of lading, Standard Form No. 1103, which provides for the 
new procedure of furnishing with the bills of lading, where land-grant deductions 
are involved, the basis or formula of arriving at the net amount claimed unless 
this information has been previously furnished. 

16. The arrangement of the revised voucher form requires only the listing 
of the symbol and serial number and amount of each subvoucher (bill of lading, 
etc.), and does not provide for descriptive details of the service rendered. See 
specimen of transportation voucher form attached. Carriers are requested to 
make a special effort where the charges are to be billed to the same office, to 
include as many subvouchers as possible on each voucher form, since such prac- 
tice will materially reduce the number of forms used, Government checks issued, 
and expedite the payment and audit of transportation charges. 

17. The original voucher for transportation charges, Standard Form No. 
1113, should be printed on white paper and be 8% by 11 inches in size with the 
addition of a perforated coupon, $i by 3 inches, at the bottom of the form, to 
be used in transmitting checks in payment of the voucher. The memorandum 
of the voucher, Standard Form No. 1113a, should be printed on yellow paper in 
the same size as the original without the perforated coupon. 

18. In the interest a alban: the carrier will furnish to the department or 
establishment billed only one memorandum copy, Standard Form No. 1113a, 
with each voucher form unless specifically authorized in advance by the General 
Accounting Office to furnish extra copies. 

19. In view of the furnishing of the U. 8. Government Freight Waybill—Orig- 
inal, Standard Form No. 1105, and U. 8. Government Freight Waybill—Carrier’s 
Copy, Standard Form No. 1106, for use by the carriers, it is agreed that the car- 
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riers will bear the cost of the rtation voucher forms, Standard Form No, 
1113 and Standard Form No. 1113a, with the understanding that the carriers 
may either purchase the said forms from the Superintendent of Documents, 
Government Printing Office, Washington, D. C., or may print the forms them- 
selves or have them printed by any association of carriers. It is understood, 
however, that in reproducing the said voucher forms outside the Government 
Printing nee the exact size, wording, and arrangement as approved by the 
Comptroller General ‘of the United States must be adhered to and while no 
minimum as to the grade of paper will be set, this office will rely upon the carriers 
to previ a@ paper stock of reasonable e and reserves the right to impose 
such requirement. Accordingly, the Public Printer has been requested to furnish 
for the stock of the Superintendent of Documents a supply of the transportation 
voucher forms herein prescribed, and the carriers will be advised as to the cost 
thereof so that check or money order may accompany their requisition. Inquiries 
with respect to the cost of the said voucher forms should be addressed to the 
a of Documents, Government Printing Office, Washington, D. C. 

0. It should be noted further that the transportation voucher, Standard 
Form No, 1113, may not be used to bill any department or establishment which 
has not begun the use of the revised bill of oes form herein prescribed since 
the old bill of lading provided no section for showing the details of the charges. 
Therefore, the Government Printing Office will carry in stock and furnish to the 
carriers, as heretofore, the old forms of public vouchers for the transportation of 
freight and express until such time as all departments and establishments have 
started to use the revised bill of lading form. 


GENERAL INSTRUCTIONS 


21. Upon receipt of these regulations, each department and establishment is 
requested to make requisition at the earliest practicable date upon the Public 
Printer for a supply of the revised standard bill of lading and companion forms 
herein prescribed which it is estimated will be required for its services for the 
remainder of the current fiscal year or the coming fiscal year. In doing so, it is 
understood and agreed by the said departments and establishments that they 
thereby consent to the plan of y sagem the requisitions submitted and print- 


ing the total number thereof in one edition, to be delivered to the respective 
capearnenss or establishments, or placed in stock at the Government Printing 
Office subject to their order or partly delivered and partly placed in stock as the 
case may be, and that they authorize the Public Printer to prorate the cost of 
printing and to render bill against each department and establishment for its 
proportionate share on the basis of the number of forms ordered by it. 


Linpsay C. WaRREN, 
Comptroller General of the United States. 
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STANDARD Form No. 1103 
Form approved by Comptroller General, U. s., 1943 


U. 8. GOVERNMENT BILL OF LADING 
ORIGINAL 
ar initials and No. 
DO NOT WRITE IN THIS SPACE 


Name of initial transportation company Traffic control No. 


Btop this car at For IMPORTANT | Size car in feett 


ar capac- 
ity of cart Date Date 
Fur- 


Received by aes rome = 
company named above, sub- 
ject to conditions named on HEREOF From (shipping point) 
oe ere P i ot ate, in it good 
erein apparen 
order anc and condition (contents and value unknown), | From (full name of shipper) 
be forwarded to destination by the said company 
an connecting lines, there to be delivered in like | Marks 
good order an condition to said consignee, 


Consignee 
Charges to be billed to (de sv or establishment 
tion, 


and bureau or service and 
Destination 


Appropriation chargeable 
Via (route eerees only when some substantial 
interest of the Government is subserved thereby) | Issuing office 


Name and title of issuing officer 
Pick-up service at origin by — this information in case of carload ship- 
¢ “was” or “was not”) ments o1 
the Government or its agent. *Show i cubie measurements for shipments via 
Initials of shipper’s authorized agent oremployee__-_| ocean carrier in cases where required 
—a or ARTICLES 
Packages | (Use lessification For use of destination carrier only 
tariff ti description if 
a clear non sdiganeeliiilie Wah A Si Richer cin 
No. | Kind qeocription» Net | Dollars| Cents 


SPECIMEN 


CERTIFICATE OF ISSUING OFFICER Name of transpo company 
Contract No. or 
Purchase 


order No. Dated 
or other authority for shipment Date of receipt of shipment 


(F. 0. b. point named 
in contract) 


of issuing officer 


CONSIGNEE’s CERTIFICATE OF DELIVERY—CONSIGNEE Must Not Pay ANY CHARGES ON THIS SHIPMENT 


I certify that I have this day received from the 
patie prop company named in this certificate the 
(N { transportatio and actual snd condition, except us note o 
ame 0! tion company act e as noted on 
point of Ppa , and that deliv: at destination 
by the eormmnené of Heegent. 
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[Reverse of Standard Form No. 1103] 
GENERAL CONDITIONS AND INSTRUCTIONS 


CONDITIONS 


It is eee cavood and understood between the United States and carriers who are parties to this bill 
ng Sal 

1. Prepayment of es shall in no case be demanded by carrier, nor shall collection be made from 
consignee. On presentation of this bill of lading, properly accomplished and attached to freight voucher 
= on the authorized Government form, to the office indicated on the face hereof, payment will be 

@ to the last carrier, unless otherwise specifically stipulated 

mo. Unless otherwise specifically provided or ot herwise stated hereon, this billof lading is subject to the 
—_ e runes and conditions as govern commercial shipments made on the usual forms provided therefor by 
the carrier 

3. Shipment made upon this bill of lading shall take no higher rate than would be charged had the ship- 
ment been made u the uniform straight bill of lading or uniform express receipt. 

4. No charge shall be made by any carrier for the execution and presentation of bills of lading in manner 
and form as provided by the instructions ee 

5. This shipment is made at the restricted or ited valuation specified in the tariff or classification at 

or under which the lowest rate is available, whee otherwise indicated on the face hereof. 

6. Receipt of the shipment is made subject to the “Report of Loss, Damage, or Shrinkage” noted hereon. 

7. In case of loss, damage, or shrinkage in transit, the rules and conditions governing commercial ship: 
ments shall not apply as to Berlod within which notice thereof shall be given the carriers or to period with: 
which claim therefor shall be made or suit instituted. 
8. Carrier’s rights to shipping charges are not affected by facts set out in the certificate of issuing officer. 











INSTRUCTIONS 


(See also General lations No. 97, issued April 13, 1943, by the Comptroller General of the United States .) 
1. Erasures, — tions, or alterations in bills of lading must be authenticated and explained by the 












rson mak 


2. Original bill of lading, shipping order, Government t waybill 1, Government freight 
way bill—carrier’s cop y, and Memorandum n bill of lading should be used in making a shipment. Only one 
original bill of lading ill be issued for a shipment. The shipping on vernment freight way- 


bill inal, and Government freight way —carrier’s copy should be furnished the initial carrier. The 
original bill of lading and, if administratively requested, not more than 2 memorandum copies will be signed 
——- ~~ impression signatures will be accepted) by the —_ of the receiving carrier, returned to the 






original ertalan! promaiy sent to the consignee on receipt of the shipment will 
sign coasgnee certificate on the original bill of lading aa penton the bill of lading to the last carrier. 
¢ original bill of lading then becomes the evidence upon which —_ for the service will be made. 


ea ot ills of lading may be used as administrative offi direct. 

3. ee the consignee, or om his failure to receipt, the person ressipting will certify that he is 
duly authorized to so, reciting such au thority 
in "In no ase vil second bill of lading be ished fora shipment, nor will a Dil of ad be issued after 









has been performed, except in the conversion of a commercial bill of lading as provided 

for in the abo ve-cited General Regulations. In case the bill of lading has been lost or destroyed, the carrier 

shall be furnished Pye cone with a certificate in as as lost bill of lading, on the standard form pre- 
scribed therefor w 


y consummated by ackno' iene, of the certificate and waiver by 
transportation company, shall accompany the bill for services caned t the carrier to the officer charged 
with the settlement of the account. Should he crieindl OEt ot Soding be after settlement has been 
made on the certificate, it will be forwarded to the administrative office of the department concerned for 
EVeluuten pt eal Accounting 9H the absence of the bill of lading, the consignee should gi 

o insure prompt delivery o' ‘Property 6 6 oO , the ve 
te ‘the carrier a temporary receipt, ecuted on the possertbed form, for the property actually delivered. 
On the recovery of the bill of lad ror rr when the certificate provided for above have been given, a state- 
ment will be indorsed on said bill of lading or certificate of the fact of the coves as per said temporary 
receipt, and the said temporary receipt will be indorsed with ce to the of lading or certificate 
sufficient to identify the same, and both papers attached and f with the Sains for payment thereon. 

6. In case of loss or damage to property while in the on of the carrier, such loss or damage shall, 
when practicable, be noted on the bill of lading or ce in lieu thereof, as the case may be, before its 
accomplishment. All practicable steps shall be taken at that time to determine the loss or damage and the 
liability therefor, and to collect and transmit to the proper aon without delay, all evidence as to the same. 
Should the loss or not be discovered until after the bill of lading or cate has been accomplished, 
Oe pa officer shall be notified as soon as the loss or damage i discovered, and the agent of the carrier 

immediately of such loss or nen and extended pri of exam shipment. ‘Toss or damage 
for which a carrier is rane will be deducted in making settlements for the services. 

7. Bills must be submitted by the general officers of carriers on voucher forms approved by the Comp- 
troller General of the United States and such forms may be obtained from the Superintendent of Docu- 
ments, Government Printing Office, Washington, D.C. A voucher when submitted for settlement shall 
cover charges to one office or service only and there must be furnished with each bill of lading, where land- 
grant deductions are involved, the basis ¥ formula of arriving at the net amount claimed u ess this infor- 
mation has been previously furnished. Also tariff ee! concession, or special rate reference must be 
shown in all cases unless previously furnished. pondence regar ding transportation accounts shall 
be addressed to the particular office or service sakes made to the letter symbol and serial numbers 
of the Goverfiment bill of lading included in the company’s bill. 



















SPECIAL NOTICE 









The on this bill of headed “For Usk oF DEsTINATION CARRIER ONLY” must not be covered 
by writing or marks. It is for sole use of the accounting officer of the destination carrier. 













ADMINISTRATIVE DIRECTIONS 


Government property will be transported on the pes form of Government bill of lading (origi- 
ox shipping order, Government freight waybill—original, Government freight waybill—carrier’s copy and 
memorandum: copy), which will be identified by serial numbers following letter symbols approved in advance 
by the General Accounting Office 
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2. Through bills of lading will be issued in all instances between initial and ultimate points, except when 
rates more advantageous to the Government may be otherwise secured. 
3. Oo a ments are made under contract or special rates, notation of such fact should appear on the 


ith ~ ne Guty 4 peony or securing Government transportation should familiarize 

cers charge with order that shipments may be made at the lowest rates available to 
» Government eee Ss ny aby ith. 

partments and establishments which shi = nature of which makes it a 

t of the route, the words “ Mili- 

tary” or ‘““Nonmilitary” should be placed 2 all copies thereof in a conspicuous 

manner immediately precedin teehee first item in the column feared ‘Description of Articles.” If the same 

bill of lading covers both “Military” and ‘‘Nonmilitary” items, appropriate groupings should be used, each 


should designate the articles shipped by the carriers’ classification or tariff description, 
: Possible, otherwise use a clear nontechnical description and add departmental nomenclature if desired. 

tate separately such w coe Guian, and manner of ing as may be necessary to ascertain classifi- 
carta bad tales and to eae recovery in case of loss or e. 

7. Ifthe number of articles to be shipped be too great for the blank form (original, shipping order, Govern- 
ment freight waybill—original, Government freight waybill—carrier’s copy and memorandum copy), con- 
tinuation sheets of the prescribed form should be used, and so attached and designated as to form but one bill 
of lading, under one number. 


REPORT OF LOSS, DAMAGE, OR SHRINKAGE 
Notice is hereby given the carrier to whom this bill of lading is surrendered that the shipment was re- 
core’ in condition shown below and that claim is made for the value of such loss, damage, or shrinkage as 
indicated. 
Explanation regarding loss, damage, or shrinkage to be made by consignee, ‘who will state all the facts 


available concerning the nature or extent of the loss, damage, or shrinkage, and how it occurred. 
The within shipment was received with the following loss, damage, or shrinkage: 


Wels of cumdla Grttabee sing son ccc odebréncecesee- ab idssteree aves pounds. 
Invoice value or cost of repairs, $ 
I certify that the facts noted above are correct. 


° (Consignee) 
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STANDARD Form No. 1104 
Form approved by Comptroller General, U. 8., 1943 
U. 8. GOVERNMENT BILL OF LADING 
SEIPPING ORDER 


ar 0. t 
No. date No. a 


5 fur- B/L 
= ihed| nished ¢| issued 


State m ( 


sailed cash laa ets catiiactiinanengia at SR Sees AD. OE SEDOTD 
Route (show each junction and carrier in route 
order to destination of waybill) 


Marks 


Cc to be billed to (department or establishment 
bureau or service and location) 


cater A iation chargeable 
Destination sone 


Vie (Goute journey only when some substantial | Tseuing ofice 
interest of the Government is subserved thereby) 
Name and title of issuing officer 


by the 
( “was” or “was not’ ") |-"¥ Farnish this Information in case of carload ship- 
Government or its agent. alate this information in case of carload ship- 
* Show also cubic measurements for shipments via 
Initials of shipper’s 8 emtiiectesd om or amare ocean carrier in cases where required. 


U; Am gh oF ARTICLE tarift |Numbers 
e descriptio jon if possible, eae a on Rate | Freight |Advances 


clear nontechnical description) 


CERTIFICATE OF ISSUING OFFICER Name of transportation company 
Contract No. or 
Purchase order 


Date of receipt of shipment 


SEE REVERSE HEREOF 
Tyrant Ht Rompres transportation company 
IMPORTANT 


“This shipping order tte wes Se et ¢ ah ea 
Government freigh' rey bll—oxigiaal. lading to consignee ° 


(Tbe mater on revere ofthis form is identi! with that on rovers of Standard Form No, 108, exept 
for the omission of the portion covering ‘‘Report of Loss, Damage, or Shrinkage.”’) 
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STANDARD Form No. 1105 
Form approved by Comptroller General, U. S., 1943 


U..8. GOVERN MENT§FREIGHT§WAYBILL 


ORIGINAL 
service here 


to 
or LCL loading 
No. 


Name of initial transportation company | Traflic control No. 


Weight in tons Length of car | Marked capse: 


poteee DateB/L 
Order-| Fur- | Order-| Fur- eat 


om | Te Net | ed _| nished nished 


To Station State From Station 


No. 


ch ite tated asi tet ane neat eich 
Route (show each junction and carrier in route 
order to destination of waybill) 


Marks 





Consigned to (mail or street address of consignee— 
for purposes of notification only) 





Charges to be billed to (department or establishment 
and bureau or service and Yocation) 


Destination State of 

Appropriation chargeable 
Movement designated by Government 

Issuing office 


Pick-up service at by 
(Insert “was” or “was not”) Name and title of issuing officer 
Government or its agent 


Initials of shipper’s authorized agent or employee | Weighed at 


. Gross Tare Allowance Net 
PACKAGES 


No. | Kind | DME prions “NP | Nos. 00 | weights | Rate | Freight | Advances 


Name of transportation company 
Contract No. or 


Purchase order Ni Dated Date of receipt of shipment 
or other authority | for shipment 


(F.o. b. point named in contract) Signature of agent 


unctin agent will show Junction stamps in space and order 

junction stamps yard stamps 

back hereof Destination agent will stam; 
herein station name and 


First junction Fourth junction 
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STANDARD Form No. 1106 
Form im =p Saeees 
.8., 1 


Ge 
U. 8. GOVERNMENT FREIGHT WAYBILL 


CARRIERS’ COPY 
Place special service pasters here No 


transferred to 
or LCL loading 
No. 































date 


| | 











| 
Name of initial transportation company 














For 





Stop this car at 











_ . Marked capac- 
Weight in tons Length of car ity of car Date = 
he ctl ted) | see 8d ee 
| l fr- BL 
Gross | Tare | Net | Ordered niche | na ze, nished 











| 
| 
{ 





~ Station State From ‘Station State 


No. 


Route (show each junction and carrier in route Full name of shipper 


order to destination of waybill) 





“(To 















“Marks 





Carriers’ routing 





Consigned to (mail or street address ‘of cons’ 
for purposes of notification only) 






nsignee—|"G Charges to be billed to (department or establishment 
and bureau or service and location) 





___| Appropriation chargeable 

















Destination State of — 








Movement designated by Government Issuing office 


Name and title of issuing officer 














Pick-up service at origin Rae __.... bY the 
nsert “was” or “was not” J 
Government or its agent Weighed at 
Initials of ( shipper'a 8 authorised agent or employee_.| Gross ‘Tare Allowance Net 
Packages 
















aan t BD ’ 
No. | Kind | DESCRIPTION a AND Ex- | —— wet | Rate | Freight | Advances 
ae | | 
| | | | 
| | - | | | 
' 
| 
} | 
| | | | 
| 
eores) fara 
CERTIFICATE OF ISSUING OFFICER “Name of f transportation company 
Contract No. or 
Purchase order No Dated...... ‘ 


or other authority for shipment Date of receipt of shipment --—=—~—~—”——— 


(F. o. b. point named in contract) Signature of agent . Ae "meer 





Signature of issuing officer_...................-.--... 
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STANDARD Form No. 1103a 
Form approved by Comptroller General, U. 8., 1943 


U. 8. GOVERNMENT BILL OF LADING 
MEMORANDUM COPY No. 
ar init: ine | | 














Name of initial transportation company 
Stop this car at For 









Ordered| nishea| Ordered 








Received by the transporte, From (shipping point) 
tion company named above, 
subject to conditions named on 


the reverse hereof, the public 
hereinafter descri' 


pone | 
sadilich Gendecipseed sake 

(contents and value 
unknown), to be forwarded to destination by the 
said = connecting lines, there to be 
delivered in like good order and condition to said 
co! ; 













From (full name of shipper) 











Marks 












Charges to be billed to (department or establish- 
ment and bureau or service and location) 













Consignee 


Destination 
Appropriation chargeable 





Via (route ey only when some substantial 
interest of the Government is subserved thereby) 














a LL ee 


Name and title of issuing officer = 





Pick-up service at origin ................--... by 
. (Insert “was” or “‘was not”’) 
the Government or its agent. 





















tFurnish this information in case of carload ship- 
ments only. 

*Show also cubic measurements for shipments via 
$SEesEeatapesss 55555566 as Secor sweeses_sweuweriesss ocean carrier in cases where required. 


DESCRIPTION OF ARTICLES | Num- | 
(Use carriers’ classification or | bers | 

tariff description if possible | 
otherwise a clear nontechnical 
description) 
















on, |Weights * 












ages 


_ 


 CRRTWICATE OF IssUING: OFFICER : |, Name of transportation company 











Contract No. or 
Purchase order No........... eee 
or other authority for shipment 






Date of receipt of shipment 











ox bbck te eeeess (F. o. b. point named in contract) | -__>E2EEEEEEEEEE 
’ Signature of agent 


MEMORANDUM COPY 


noveenes----520--zeeeensezene Delivery service at destination by the Government or its agent. 
Insert “was” or “was not 
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Seamer anf No. 1107 
troller General, U- 8., 1943 
TEMPORARY RECEIPT IN LIEU OF 
U. 8. GOVERNMENT BILL OF LADING 


(Department or Establishment and Bureau or Service) 


STE tek te eee original Oe of Satins eaeiieeed ae. 
cate thereof, duly accomplished. days from o! temporary receipt. 
General Regulations No. $7, issued April 13, 1943, by the Comptroller General of the United States. 


(Issuing office) 


I have this day received from 
(Name of transportation company) (Actual point of delivery by carrier) 
the public property hereinafter described, in opeet good order and condition, except as noted hereon. 
This receipt is given for the reason that Bill of No, ..........-.-. upon which this shipment was 
made, has not n received by me. This receipt is tc be surrendered by carrier upon accomplishment of 
the bill of lading or a certificate in lieu thereof. ivery service at destination 
by Government or its agent. (Insert ‘‘was’’ or “‘was not’’) 


! 


seammen Packages DESCRIPTION OF ARTICLES 


| (Use carriers’ classification or tariff descrip- 
on-pack- tion if possible, otherwise a clear non- Weights* 
ages | No. | Kind | technical description) 


*Show also cubic measurement for shipments via ocean carrier in cases where required. 


WED BEd) cenntecrcesosnes TORE netarpsewncpenaqeeceenre 


Weight of such articles ........... Rentatanien pounds. Invoice value or cost of repairs, $..........-.......-. 


een n mm mwn coe n ne conn ne - eeeens cenens---- 


(Consignee) 
NO TRANSPORTATION CHARGES WILL BE PAID ON THIS TEMPORARY RECEIPT 
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StanpaRD Form No. 1108 

Form approved by Comptroller General U. 8., 1943 

CERTIFICATE IN LIEU OF LOST U.S. ee BILL OF LADING 
ORIGINAL 


desari number of the i 
bill of a 


ar initials an transferred to | Freight a) Sti Ne 
: or LOL loading | date - vere 


Name of initial transportation company | Traffic control No. 


Stop this car at For IMPORTANT 


Send this certifi- | Size car in feett | Marked capac- 
esto to thecsaliguns ae 
immediately after 
full accomplish- 
ment. 


ertificate of ne — herey certify that) From (shippi int 
there was delivered to the com, (shipping point) 


named above the public propert described, 
in apparent good order an d condition (contents and From (full name of shipper) 
value unknown), to be ein to destination by 
the said tn ke good and connecting lines, there to be} Marks 
delivered in ood order and con a to said 
and etuered by the original bill of 
bearing the same symbol and number as 
hereon in the upper right corner. Pick up service at 


origin by the Government or its ee to be billed to (de nt or establishment 
ae ‘éwas” or “was not”’) d bureau or service and tion) 


Appropriation chargeable 
Issuing office 


Name and title of issuing officer 


Via (route y only when some substantial|7p nish this information In case of carload ahio. 
in t of the Go t is subserved thereby) B.S this information in case of carload ship- 


*Show also cubic measurements for shipments via 
ocean carrier incases where required. 


For use of destination carrier only 


Rate Charges 


Net | Dollars | Cents 


SPECIMEN 


Ges nee or IssUING OFFICER 
tract No. or purchase order 

No. or other authority for 

shipment 
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(Reverse of Standard Form No. 1108] 
GENERAL CONDITIONS AND INSTRUCTIONS 


CONDITIONS 
It is mutually agreed and understood between the United States and carriers who are parties to this bill of 


1. Prepayment of charges shall in no case be demanded by carrier, nor shall collection be made from 

are On presentation of this certificate in lieu of lost bill of lading, properly accomplished and attached 
to ht voucher prepared on the authorized Government form, to the office indicated on the face hereof, 
payment will be made to the last carrier, unless otherwise specifically stipulated. 

2. Unless otherwise specifically provided or otherwise stated hereon, this certificate in lieu of lost bill of 
lading is subject to the same rules and conditions as govern commercial shipments made on the usual forms 
provided therefor by the carrier. 

3. Shipment made upon the original bill of lading shall take no higher rate than would be charged had the 
shipment been made upon the uniform straight bill of lading or uniform express poet 

4. No charge shall be made by any carrier for the execution and presentation of bills of lading or certificates 
in lieu of lost bill of lading in manner and form as provided by the instructions hereon. 

5. This shipment is made at the restricted or limited valuation specified in the tariff or classification at 
or under which the lowest rate is available, unless otherwise indicated on the face hereof. 

6. Receipt of the shipment is made subject to the ‘Report of Loss, Damage, or Shrinkage’’ noted hereon. 
7. In case of loss, damage, or shrinkage in transit, the rules and conditions governing commercial shi 
ments shall not apply as to period within which notice thereof shall be given the carriers or to period within 

which claim therefor shall be made or suit instituted. 

8. Carrier's rights to shipping charges are not affected by facts set out in the certificate of issuing officer. 


INSTRUCTIONS 


(See also General Regulations No. 97, issued April 13, eh the Comptroller General of the United States.) 

1. Erasures, interlineations, or alterations in certificates a of lost bill of lading must be authenticated 
and exp by the person making them. 

2. In the absence of the consignee, or on his failure to receipt, the person receipting will certify that he is 
duly authorized to do so, reciting such authority. 

3. In no case will a second bill of lading be issued for a shipment, nor will a bill of be issued after 
the transportation has been performed except in the conversion of a commercial bill of lading as provided 
for in the above-cited G Regulations. In case the bill of lading has been lost or destroyed, the carrier 
shall be furnished by the consignee with a certificate in lieu of lost bill of lading, on the standard form 
prescribed therefor which, when finally consummated by acknowledgment of the certificate and 
waiver by transportation company, shall accompany the bill for services submitted by the carrier to the 
officer charged with the settlement of the account. the original bill of lading be located after settle- 
ment has been made on the certificate, it will be forwarded to the administrative office of the department 
concerned for transmittal to the General Accounting Office. 

4. To jen peemet delivery of property, in the ohuunee of the bill of lading, the consignee should give to 
the carrier a ““Temporary Receipt,” executed on he pemetond form, for the property actually vered. 
On the recovery of the bill of or when the wae for above have been given, a 
statement will be indorsed on said bill of lading or certificate of the fact of the delivery as per said temporary 
receipt, and the said temporary receipt will be indorsed with reference to the bill of or certificate 
sufficient to identify the same, and both papers attached and forwarded with the claim for payment thereon. 

5. In case of loss or damage to pro y while in the possession of the carrier, such loss or damage shall, 
when practicable, be noted on the bill of lad certificate in lieu thereof, as the case may be, before its 
accomplishment. All practicable steps shall en at that time to determine the loss or damage and the 
liability therefor, and to collect and transmit to oper er without delay, all evidence as to the same. 
Coane th bass or Gomenpe net ba Miepovansd nee the bill of lading or certificate has been accomplished, 
the r officer shall be notified as soon as the loss or d: is discovered, and the agent of the carrier 

immediately of sueh loss or pomegs and extended pri e of ex: shipment. Loss ordamage 
for which a carrier is res) ible will be deducted in making settlements for services. 

6. Bills must be submitted by the a Officers of carriers on voucher forms approved by the Comp- 
troller General of the United States and such forms may be obtained from the Superintendent of Documents, 
Government Printing Office, Washi , D. C. A youcher when submit for settlement shall cover 
charges to one office or service only and there must be furnished with each bill of lading, where land-grant 
deductions are involved, the basis or formula of arriving at the net amount claimed unless this information 
has been previously furnished. Also tariff authority, concession, or special rate reference must be shown 
in all cases unless viously furnished. Correspondence aos transportation accounts shall be ad- 
dressed to the particular office or service and reference made to the letter symbol and serial numbers of the 
Government bills of lading included in the company’s bill. 


SPECIAL NOTICE 


The space of this certificate in lieu of lost bill of lading headed “For Use of Destination Carrier Only” 
must not be covered by writing or marks. It is for the sole use of the accounting officer of the destination 
carrier. 


ADMINISTRATIVE DIRECTIONS 


1. When information is received from a consignee that a bill of lading has been lost, this form is to be 
Alted tn promotiy by the office which issued the original bill of lading covering the shipment. 

2. If the lost bill of lading was issued for use by a contractor or any other who became the con- 
signor of the sh t, this form must be to such contractor or o' ne wee lenureniene 
that it be sent without delay to the consignee after execution of the Certificate of Consignor. 

3. Upon receipt of this form the consignee will execute the Certificate of and deliver it to the 
destination carrier. If the original bill of lading has been located, it shall be delivered to the carrier and 
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this certificate will be immediately marked with the notation ‘‘Canceled—original bill of lading located and 
ae carrier” and returned to the office which originally issued this certificate in lieu 
of los 0 g. 


REPORT OF LOSS, DAMAGE, OR SHRINKAGE 


Notice is hereby given the carrier to whom this certificate in lieu of lost bill of lading is surrendered that 
the shipment was received in condition shown below and that claim is made for the value of such loss, dam- 
age, or shrinkage, as indicated. 

Explanation regarding loss, damage, or shrinkage to be made by consignee, who will state all the facts 
available concerning the nature or extent of the loss, damage, or shrinkage, and how it occurred. 

The within shipment was received with the following loss, damage, or shrinkage: 


en oat na L 


Weight of such articles 
Invoice value or cost of repairs, $ 


I certify that the facts noted above are correct. 


540712"—43——T7 
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STANDARD Form No. 11084 
Form approved by Comptroller General, U. S., 1943 


CERTIFICATE IN LIEU OF LOST 
U. 8. GOVERNMENT BILL OF LADING 


APPENDIX 


No 
(Insert number of the 
original bill of lading) 


MEMORANDUM 


CL transferred to 


Car initials and 
No. or LCL loading 


° date 


Name of initial transportation company 


IMPORTANT 
Send this certifi- 
cate to the con- 


signee immediate- 

ly after full ac- 

complishment. 
Certificate of consignor.—I hereby certify that 
there was delivered to the transportation compan 
named above the public property herein describ 
in apparent good order and condition (contents and 
value unknown), to be forwarded to destination by 
the said omeeny and connecting lines, there to be 
delivered in like good order and condition to said 
consignee and covered by the original bill of —s 
bearing the same symbol] and number as inserte 
hereon in the upper right corner. Pick-up service 
at origin. ...................by the Government or 

(Insert ‘‘was’’ or “‘was not’’) 

its agent. 


MEMORANDUM—DO NOT SIGN 


Date 
Consignee 


Destination 





i DESCRIPTION OF ARTICLES 
(Use carriers’ classification or 
tariff description if possible 
otherwise a clear nontechnical 
description) 


Packages 


Jo. | Kind 


“CERTIFICATE OF ISSUING OFFICER 


Contract No. or purchase order No. 
or other authority for shipment-.- 


paces eee’ . (F. 0. b. point named in contract) 


reight bi 


reight bill | Waybill date | Waybill No. 


No. 


"| Traffic control No. 





sferked capec- Date car} Date 


Fur- B/L 
nishedt| issued 


Size car in feett ity of cart 
ae @ Ss wer pe 
Ordered nished Ondesed nished 


From (shipping point) 


“From (full name of shipper) _ 





Marks 





Charges to be billed to (department or establishment 
and bureau or service and location) 


A ppropriation chargeable 


Issuing office 


“Name and title of issuing officer 


t Furnish this information in case of carload ship- 
ments only. 

* Show also cubic measurements for shipments via 
ocean carrier in cases where required. 


Nuim- 
bers 
on 

pack- 
ages — 


Weights * 


Certificate of consignee.—I hereby certify to the 
receipt of the above-described property, except as 
noted on the reverse hereof, and that the original 
bill of lading indicated has not been received, nor 
can it be located. Delivery service at destination 
ae a . by the Government or 
(Insert ‘“‘was’’ or “‘was not’’) 
its agent. 

MEMORANDUM—DO NOT SIGN 


Date 


Signature of issuing officer 


MEMORANDUM 
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STANDARD Form NO. 1113 


Form ved by Com 
troller General U.8. 1042. WOlis Binns cosasde 


(Payee must not use these lines) ; 
PUBLIC VOUCHER FOR TRANSPORTATION 
CHARGES Bu. Vou. No 


(BILL LAND-GRANT AND NONLAND-GRANT ON 


SEPARATE VOUCHERS) Pun Be 


Tis acneewass nehiperniadeaaenah 


(Department or agency and bureau or service and location, as 
specified on subvoucher) 


Tuk Unitep States, Dr., Carrier’s 
Bill No. 


(For use of paying office) 


Serial No., including For payment of services rendered as evidenced by attached 
symbol subvouchers: 


PAYEE’s CERTIFICATE 


I certify that the account stated hereon, as evidenced by the 
attached subvouchers, is correct and just; that the services have 
been rendered as indicated; that payment therefor has not been 
received; and that the rates charged are not in excess of the lowest 
net rates available for the Government, based on tariffs effective at 
the date of service. 


Sign original only Payee* 


(Capacity) 


ADMINISTRATIVE CERTIFICATE 


I certify that the services indicated hereon were rendered as stated 
and evidenced by the attached subvouchers; that the services were 
necessary in the conduct of official business; and that the amount is 
a proper charge to the appropriation(s) shown. 





tApproved for $ 
Sign original only f 


Account verified; correct for..................... 


—— 


Total claimed (Signature or initials) 
[Bottom half of this form on following page] 











1190 APPENDIX 
Accounting classification (for completion by Administrative Office) 


Appropriation, Limitation oan 
limitation, or Appropriation title or project ee 
project symbol | (Amount) 





Objective classification 


Obligations |___ 
liquidated 











Paid by Check No. -....-..-- SI a tae stn de altbiohbileins , for $ _.....-. on Treasurer of 
the United States in favor of payee named above. 


*When a voucher is signed in the name of a company or corporation, the name of the person writing the 
company or corporate name, as well as the capacity in which he signs, must appear. Forexample: “A. B.C. 
Railway Co., per John Doe, Comptroller,”’ or ‘‘Auditor,”’ as the case may be. 

tl{ the ability to certify and authority to approve are combined in one person, one signature only is neces- 
sary; otherwise the approving officer will sign in the blank space below “Approved for $- _.,” and 
over his official title. 


. | MEMORANDUM 
The enclosed check, No.. , Settles voucher sub- Nore.—If tt ee name: he 
mitted for payment of the account described in the memoran- otanennd a we aes > pe 
dum hereon. such data as will identify the check 
drawn in payment thereof with the 
(No acknowledgment of receipt of check is necessary) account in his office, this slip will be 
mailed with the check. 


(Department, Bureau, or Establish- 
ment) 

Bill No. - 

Amount, $ 





STANDARD Form No. 1113a 


Form approved by Comptroller General U. S., 1943 
PUBLIC VOUCHER FOR TRANSPORTATION 


APPENDIX 


(Payee must not use these lines) 


Bu. Vou. No. - 


CHARGES 


(BILL LAND-GRANT AND NONLAND-GRANT ON 


Pap By 


SEPARATE VOUCHERS) 


U. 


Rie naaees or agency and bureau or service and location, as speci- 
fied on subvoucher) 


THE UNITED States, Dr., 


Serial No., including 
symbol 


——_—__—_ —,—___—__-|- 


Appropriation, 
limitation, or 
project symbol 


Amount 





Carrier’s 
Bill No. 


(For use of paying office) 





For payment of services rendered as evidenced by attached 
subvouchers: 


MEMORANDUM 


Amount 


Differences: 


Account verified; correct for 





(Signature or initials) - 





~ Accounting classification (for completion omy Administrative Office) 


| A ppropria- 
or project tion 
(amount) | (amount) 


| Limitation 
Appropriation title 


Obligations |_ caphiieusinia 
liquidated | 


Symbol Amount 








Paid by Check No. ...-...--- 


, dated 
United States in favor of payee named above. 





. on Treasurer of the 
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CLAIMS AGAINST COMMON CARRIERS FOR THE VALUE OF UNUSED 
PASSENGER TICKETS OR PORTIONS THEREOF 


[A-16366] 
Aveust 15, 1942. 
To the Heads of Departments, Independent Establishments, Agencies, and Others 
Concerned: 

It has come to the attention of this office that claims against carriers for the 
value of unused passenger tickets or portions thereof are being adjusted by the 
various administrative agencies with the carriers concerned without furnishing 
the General Accounting Office sufficient information to properly audit and settle 
the accounts involved. 

Section 322 of the act of September 18, 1940, 54 Stat. 955, provides: 


“Payment for transportation of the United States mail and of persons or 
property for or on behalf of the United States by any common carrier subject 
to the Interstate Commerce Act, as amended, or the Civil Aeronautics Act 
of 1938, shall be made upon presentation of bills therefor, prior to audit or 
settlement by the General Accounting Office, but the right is hereby reserved 
to the United States Government to deduct the amount of any overpayment 
to any such carrier from any amount subsequently found to be due such 
carrier.” 


In order that the General Accounting Office may properly audit and settle 
accounts involving deductions for, or collections received by reason of, unused 
tickets or portions thereof, the following procedure is prescribed: 

1. Deductions of amounts representing value of unused tickets or portions thereof.— 
(a) Upon deduction of an amount representing the value of an unused ticket or 
portion thereof from the voucher on which the covering transportation request 
is billed, a full description of the unused ticket or portion thereof will be noted 
on the voucher. 

(b) Upon deduction of an amount representing the value of an unused ticket 
or portion thereof from a voucher other than that on which the covering trans- 
portation request was billed, a full description of the unused ticket or portion 
thereof will be noted on the voucher where the deduction is made, together with 
a reference to the transportation request and disbursing officer’s voucher covering 
payment for such ticket. 

. Billing for refunds of amounts representing value of unused tickets or portions 
thereof.—If deductiqn cannot be made administratively, as hereinabove outlined, 
the department or agency involved should bill the carrier for the amount due and 
should request that the remittance (drawn to the order of the Treasurer of the 
United States) be made direct to the indicated office of the billing agency, and 
upon receipt of such remittance same will be promptly listed on the schedule of 
collections then current. 

3. Disposition of unused tickets—(a) In cases where deductions are made in 
accordance with the provisions of paragraph 1 (a) and (6), the unused tickets or 
portions thereof will be forwarded by the administrative office making the deduc- 
tions to the carrier, and copies of the letters of transmittal will be attached to 
the vouchers involved. 

(b) In cases where bills are issued.to the carrier for refunds of amounts repre- 
senting the value of unused tickets or portions thereof, in accordance with the 

rovisions of paragraph 2, the unused tickets or portions thereof will likewise be 
orwarded to the carrier along with the billings. 

In the event the carrier declines to remit the value of such unused tickets or 

rtions thereof, the administrative (billing) office should furnish to the Claims 

ivision, General Accounting Office, a copy of such billings, containing references 
to transportation request numbers and disbursing officers’ voucher numbers cov- 
ering payment therefor, and copies of the correspondence with the carrier, for 
appropriate action. (Similar to procedure in paragraph 8, General Regulations 

o. 86—Revised, 16 Comp. Gen. 1130.) 

The administrative agency concerned will be advised in due course of any 
adjustments effected in the audit and settlement of the accounts involved. 

our cooperation in the matter will be appreciated. 


Linpsay C. WARREN, 
Comptroller General of the United States. 
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ABSENCES: 
See Leaves of Absence. 
ABSTRACTS OF TITLE: 
See Real Estate, titles. 
ACCOUNTS: 

Accounts current—collection and deposit 
listing procedure—Gen. Reg. 87 (Amend- 
ment), Dec. 29, 

Loss, destruction, etc.: 

Settlement of accounts of personnel of 
lost vessel: 

In settling, pursuant to sec. 287, R. 8., 
account of deceased enlisted man who 
died when vessel to which he was at- 
tached was lost, together with dis- 
bursing records, on a known date, it 
will be assumed that for period from 
last day of quarter for which records 
are available to date through which 
he was last paid he drew in cash same 
percentage of pay accruing over such 
period as he had drawn in last quarter 
for which records are available; and 
that he did not draw balance remain- 
ing to his credit as of end of such 
quarter, or any part of pay accruing 
from date to which he was last paid 
to date of his death. 26 C. D. 336, 


When last quarterly return of paymaster 
of vessel, which has been lost or de- 
stroyed together with disbursing 
records, does not afford this office a 
basis for settling, in accordance with 
first sentence of sec. 287, R. 8., ac- 
count of a seaman or other person 
aboard vessel at time of its loss or 
destruction, last quarterly return of 
paymaster actually carrying account 
of such seaman or person may be used 
as basis for settling his account---_ --. 

Where account of deceased enlisted man 
who was serving aboard naval vessel, 
and died, at time of its loss or destruc- 
tion, together with disbursing records, 
on a known date is to be settled by 
this office pursuant to sec. 287, R.S8., 
his account should be credited with 
pay on basis that he was paid on 5th 
or 20th of the month (usual pay days 
aboard naval vessels), as case may be, 
to include half month ending on pre- 
ceding 30th or 15th of month, in ab- 
sence of evidence (such as the state- 
ments of survivors) to contrary 
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ACCOUNTS—Continued. 

Schedule of adjustments—copies— distribu- 
tion—rescission of requirement for fur- 
nishing copy to Treasury Dept.—Gen. Reg. 
87 (Amendment), Dec. 29, 1942 

Schedule of collections—copies— distribu- 
tion—rescission of requirement for fur- 
nishing copy to Treasury Dept.—Gen. Reg. 
87 (Amendment), Dec. 29, 1942 

Schedule of retirement and disability fund 
credits — copies — distribution — rescission 
of requirement for furnishing copy to 
Treasury Dept.—Gen. Reg. 87 (Amend- 
ment), Dec. 29, 1942 

Schedule of transfers—special depositse— 
copies—distribution—rescission of re- 
quirement for furnishing copy to Treasury 
Dept.—Gen. Reg. 87 (Amendment), Dec. 


Schedule of voucher deductions—copies— 
distribution—rescission of requirement 
for furnishing copy to Treasury Dept.— 
Gen. Reg. 87 (Amendment), Dec. 29, 1942- 

ADMINISTRATIVE OFFICE OF 
U. 8S. COURTS: 
Appropriations. See Appropriations, Ad- 
ministrative Office of U. S. Courts. 
ADVANCE PAYMENTS: 
See Payments, advance. 
ADVERTISING: 

Bid matters other tean solicitation of bids. 
See Bids. 

Necessity or non-necessity : 

Emergencies: 
National emergencies as affecting adver- 
tising requirements: 

It is recognized that by virtue of broad 
provisions of E. O. 9001, issued pur- 
suant to First War Powers Act, 1941, 
authorizing Sec. of Navy to enter 
into contracts without regard to 
provisions of law relating to making, 
performance, amendment, or modi- 
fication of contracts, Navy Dept. 
may disregard advertising require- 
ments of sec. 3709, R. 8., in procure- 
ment of services, materials and 
supplies relating to prosecution of 
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Where, due to present market condi-* 
tions and resulting reluctance or 
inability of vendors to commit them- 
selves, it is impracticable to obtain 
written quotations or written con- 
firmations of purchase orders for 
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ADVERTISING—Continued. 











Necessity or non-necessity—Continued. 
Emergencies—Continued. 
National emergencies as affecting ad- 
vertising requirements—Continued. 
commodities, such as subsistence 
supplies, this office will accept pur- 
chase orders based upon oral quota- 
tions as a sufficient compliance with 
contract-filing requirements of sec. 
3743, R. 8., provided the purchase 
orders be accompanied by Standard 
Form 1036 (Statement and Certificate 
of Award), or a similar certificate, 
setting forth conditions under which 
purchase was made, but advertising 
should be resorted to except when 
not required under sec. 3709, R. 8., 
and written quotations should be 
obtained, where practicable__....... 

Personal services—procurement on a non- 
personal basis—where it is administra- 
tively determined to be to Govt.’s ad- 
vantage to have all supplies and equip- 
ment, as well as Janitor’s labor, furnished 
by contract, there is no objection to 
procuring the services on a nonpersonal 
service basis, provided that, when appli- 
cable, there is compliance with adver- 
tising, etc., requirements of section 3709, 

Newspapers: 

Advance authority requirement—applica- 
bility to listings in telephone directo- 
ries—telephone directories do not come 
within definition of newspapers and are 


not covered by term “other publica- 


tions” appearing in General Regulations 
66 of this office, and, therefore, the 
restrictions as to the authority required, 
and rates to be paid, for advertising in 
newspapers, as contained in sec. 3828, 
R.8., and the act of June 20, 1878, respec- 
tively, are not applicable, nor do the 
advertising or voucher forms prescribed 
by said regulations apply, to orders for 
listings in classified sections or display 
advertising in such directories---__.-- 
Rates—applicability of legislation con- 
cerning rates to listings in telephone 
directories—telephone directories do not 
come within definition of newspapers 
and are not covered by term “other 
publications” appearing in General Reg- 
ulations 66 of this office, and, therefore, 
the restrictions as to the authority re- 
quired, and rates to be paid, for advertis- 
ing in newspapers, as contained in sec. 
+3828, R. S., and the act of June 20, 1878, 
respectively, are not applicable, nor do 
the advertising or voucher forms pre- 
scribed by said regulations apply, to 
orders for listings in classified sections or 
display advertising in such directories. - 
Restrictions applicable to, in general— 
aside from provisions of sec. 3828, R. 8., 
and act of June 20, 1878, which are con- 
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Page | ADVERTISING—Continued. 
Newspapers—Continued. 


fined to advertising in “newspapers,” 
there are no general restrictions upon 
use of public funds for advertising if in 
furtherance of objects for which ap- 
propriated.......... $f FE ee 


Readvertisement—original contract  ter- 


minated by excusable performance delay— 
where contractual obligation to deliver 
motor truck to Govt. was terminated by 
reason of long period of excusable delay in 
performance, original contract may not be 
modified to provide for price increase in 
light of changed conditions, but, rather, 
there should be advertising, pursuant to 
sec, 3709, R. 8., for competitive bids prior 
to awarding another contract for pur- 
EG isccienetnenncerseenntatnarne 


AGENTS: 
Government: 


Authority: 

General rule as to contracting for trans- 
portation at higher than tariff rates— 
Govt. officers may not contract for 
transportation services on basis of 
higher charges than those available to 
public under published and filed 
tariffs for like services under like con- 
SN sitaininstincteinsietnohirbniidebeeeeee 

Government liability fer acts beyond 

scope of: 

Limitations on authority to impose 
contract obligations upon U. 8, are 
as applicable to contracts by impli- 
cation as they are to those expressly 
made pubinaddieneieenmmndinonaee 

U.S. is neither bound nor estopped by 
acts of officers or agents in entering 
into, approving, or purporting to 
authorize agreements prohibited by 
law, even though Govt. may have 
benefited thereby; and equitable 
principles will not be applied to 
frustrate purpose of such laws or to 
thwart public policy....--.......--- 

Surrendering of vested rights rule—in 
absence of statute specifically so pro- 
viding, Govt. accounting and admin- 
istrative officers have no authority to 
give away or surrender a right vested 
in or acquired by the Govt. under a 
contract, and considerations of sym- 
pathy for possible misfortune of a con- 
tractor do not authorize any exception 
to the rule. 15 C. G. 238, and 20 id. 
Ee 

Status of cost-plus contractors—applica- 
tion of revenues of plant hospital to 
cost of contract work as clothing con- 
tractor with Federal status—while in- 
volved cost-plus-a-fixed-fee contract for 
operations, etc., of ordnance plant and 
hospital in connection therewith pro- 
vides that ‘‘all revenues from operations 
of the hospital * * * shall be accounted 

for by the Contractor and applied in re- 
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é AGENTS—Continued. Page | ALLOWANCES: Page 
Government—Continued. See, also, specific index headings, such as: 
duction of the cost of the work,” that Quarters, rental allowance; Gratuities, en- 
circumstance does not transform con- listment allowance; Etc. 
tractor into instrumentality of U. 8. or Admiral’s personal money allowance: 
overcome controlling fact that hospital Recall to active duty—when officers on 
6 is operated by contractor and not by Navy retired list with rank of admiral or 
ORR OE, cn eectadneaneccassmies 1000 vice admiral—by reason of temporary 
Status of head of department— in perform- service on active list in those grades—and 
ing official acts, Sec. of Navy acts not as with retired pay and allowances of rear 
a principal for himself but rather as admiral (upper half) are on active duty, 
agent for the Govt.................-.-.. 1083 the “full pay and allowances” to which 
Unauthorized contracts—subsequent rati- they are entitled under sec. 15, Pay Re- 
fication—where a statute authorizes adjustment Act of 1942, does not include 
contracts to be entered into “‘in the dis- personal money allowance authorized by 
cretion” of a designated public official, sec. 7 of said act for officers serving in 
there is no authority for that official, who grade of vice admiral or admiral, unless 
is an agent of the Government, to dele- they are serving in one of the positions for 
7 gate the discretionary power vested in which rank of vice admiral or admiral is 
him toa sub-agent, so that the purported authorized for an officer on active list. 
approval and ratification by that official (Modified by 22 Comp. Gen, 1071)... ... 284 
of a contract entered into by a subagent Scope of entitlement—section 7, Pay Re- 
is ineffective to give validity to the con- adjustment Act of 1942, authorizing pay- 
tract and to represent a proper exercise jen of a “personal money allowance” to 
of the discretion vested in the public Navy officers while serving as vice 
WE Sn ccsecienninde chante 1083 admiral or admiral, was not intended to 
In general: be restricted to officers serving with such 
Ratification of acts: rank in the particular situations specified 
Limitations on ratifying authority: in acts of Aug. 29, 1916, May 22, 1917, and 
22 An agent who has no power to appoint July 17, 1941, but, rather, was intended 
subagents cannot ratify acts of sub- to apply generally to all officers serving 
agents so as to bind his principal; in such ranks from and after June 1, 1942, 
that is, one who lacks authority to effective date of said Pay Readjustment 
delegate performance of acts which Act, including, by virtue of section 15 of 
he himself has power to perform that act, retired officers serving on active 
cannot ratify such acts when done duty in such ranks, 22 ©. G. 284, modi- 
84 by another who has no such author- Oia ds hnccndpittadatixndiaddnstcehamnet 1071 
Ds whiciincpinenicahianinasyeditiattadinn 1083 In general: 
General rule is that ratification of Assimilation: 
particular act or contract may be Discussion of practice of fixing by assim- 
made by anyone in whose behalf ilation pay, allowances, etc., of mem- 
such act or contract has been done bers of various branches of armed 
or made only if he could have given forces and of civilian employees as- 
authority to do the act or enter sociated therewith.................... 918 
into the contract in the first in- Rule as to Women’s Army Auxiliary 
84 stance, and, if he still has power to Corps members—since, under sec. 12, 
do so at time of ratification. -...... 1083 act of May 14, 1942, members of 
Manner of operation—A ratification is, Women’s Army Auxiliary Corps are 
in its effect upon the act of an agent, not in the Army but are civilians 
equivalent to possession by him of serving with Army, and as they are 
previous authority, and operates available for noncombatant duties 
upon the act ratified in the same man- only, they are precluded from being 
ner as though the authority of the paid increased rates provided for Army 
agent to do the act existed originally. 1083 personnel for services of a strictly 
Of private parties—Fees for procuring Gov- combatant or military nature......... 918 


ernment business. See Fees, brokerage, 


Words “‘at the rates” as being words of 


60 procurement of Government business. 


AGRICULTURE DEPARTMENT: 
Food stamps. See Stamps, food. 


assimilation—while words ‘‘at the 
tates” used in act of Oct, 26, 1942, to 
assimilate pay and allowances of mem- 
bers of Women’s Army Auxiliary 


ALASKA: Corps to those of Army personnel 
Compensation differential. See Compensa- without dependents differ from words 
tion, differential. “the same pay and allowances” 
usually used in assimilation statutes, 

ALLOTMENTS: 


such difference does not appear ma- 
Pay. See Pay, allotments, Win drewnntioncanvensstesstgiony 918 
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ALLOWANCES—Continued. 


In general—Continued. 

Effect of temporary war promotions on 
allowances in kind already furnished in 
enlisted status—while under act of 
June 30, 1942, military, etc., personnel 
temporarily appointed pursuant to act 
of July 24, 1941, are entitled to pay and 
allowances of rank to which so appointed 
from date such appointments are made, 
such provisions have never been applied 
so as to retroactively change allowances 
already furnished in kind--............. 

Effect of temporary war promotions on 
rights to allowances in kind accrued in 
lower rank-——where naval officer, prior to 
receipt of notice of temporary promotion 
to higher rank, is required to comply 
with orders for permanent change of 
station as officer of lower rank, he is not 
entitled to weight allowance of house- 
hold effects authorized by Navy regula- 
tions to be transported in kind for 
officers of higher rank, by virtue of sec. 5, 
act of June 30, 1942, providing that per- 
sonnel temporarily appointed pursuant 
to act of July 24, 1941, shall be entitled to 
pay and allowances of rank to which so 
appointed from date of appointments---. 

“Sea duty” status as a question of fact— 
whether particular duty is ‘“‘sea duty” 
for pay and allowances purposes is a 
question of fact 

Statutory provision governing allowances 
of retired officers after June 1, 1942— 
subsequent to June 1, 1942, pay and 
allowances of retired officers, whether 
in active or inactive duty status, are 
covered by sec. 15 of Pay Readjustment 
Act of 1942 _.........- Pixs 

Saved pay and allowance matters. See 

Pay, saved pay and ailowance matters, 


ANNUAL LEAVE: 


See Leaves of Absence, annual. 


ANNULMENT OF MARRIAGE: 


Divorce distinguished, generally. ........... 
Rental, quarters, and subsistence allow- 
ances—payee’s refund liability—Navy 
officer whose marriage was, upon officer’s 
own petition, annulled and decreed void 
ah initio should be required to make restitu- 
tion of amounts previously received as 
rental and subsistence allowances pur- 
suant to act, June 10, 1922, as amended, 
on account of a “lawful wife’’............- 


APPOINTMENTS: 


See, also, related heading: Personal Services. 
Federal departmental approval of appointee 
of State governor as constituting appointee 
a Federal appointee—because person 
appointed for strictly Federal duties by 
Federal departmental official, with “‘ap- 
probation” of head of department, is to 
be regarded as appointed by head of de- 
partment, it does not follow necessarily 
that person appointed by governor of 
sovereign State with approval of Sec. of 
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435 
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467 


175 


316 


316 


Seat of government. 


War, to assume mixed duties and responsi- 
bilities arising out of Federal and State 
relationship with respect to Natl. Guard 
matters, is to be regarded as appointed 


“Financially interested” employment re- 


strictions—pensions as constituting finan- 
cial interest—person who, as an ex-em- 
ployee, receives a pension from a company 
engaged in manufacture of telephone 
equipment is “financially interested’ in 
such company so as to be barred from 
employment by Federal Communications 
Commission by section 4 (b) of Com- 
munications Act of 1934 that no person 
in employ of the Commission shall be 
financially interested in certain specified 
activities or entities, such as manufacture 
or sale of apparatus for wire or radio com- 
munication, or in companies furnishing ap- 
paratus to other companies engaged in wire 
or radio communication, ete 


Rate of compensation of new appointee as 


being governed by that of predecessor— 
if basic salary rate of employee appointed 
by Howard University or Columbia In- 
stitution for Deaf is authorized to be fixed 
within discretion of administrative office 
without regard to any law, there is no 
legal requirement that said basic salary 
rate be the same as that of his predecessor. 
See Personal Serv- 
ices, seat of government, 


ment to work of Government agencies— 
conscientious objectors who are assigned 
under Selective Training and Service Act 
of 1940 and Exec. Order 8675 to Coast 
and Geodetic Survey, Corhmerce Dept., 
for performance of ‘work of national im- 
portance’ may not be given temporary 
appointments as civil servants or employ- 
em Ba. 6S Es: ime 


APPROPRIATIONS: 
Adjustment— schedule of adjustments 


form. See Accounts, schedule of adjust- 
ments. 


Administrative Office of U. S. Courts: 


Availability for purchase of employee’s 
pamphlet on an official matter: 
Copies of a special printing, with certain 
additions, of a pamphlet prepared in 
its original form by a Referee in Bank- 
ruptcy on procedure, etc., for handling 
estates of bankrupts may be procured 
from the private publisher for official 
use by Administrative Office of U. 8. 
Courts and cost thereof may be 
charged to an appropriation available 
for purchase of law books, rather than 
to a printing and binding appropria- 
tion, if pamphlet was prepared and 
published by Referee on his private 
responsibility, with permission of 


agency under which serving at time 
of its publication, and the Govt. has 
no proprietary interest therein........ 
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Temporary—conscien tious objectors—assign- 
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Page | APPROPRIATIONS—Continued. Page 
Availability—Continued. 


APPROPRIATIONS—Continued. 
Administrative Office of U. S. Courts— 


Continued. 

Availability for purchase of employee’s 
pamphlet on an official matter—Con. 
No objection made to procurement, for 
distribution free of charge to concilia- 
tion commissioners, by Administra- 
tive Office of U. 8. Courts of pamphlet 
prepared by Referee in Bankruptcy 
on procedure, etc., for handling estates 
of bankrupts, if it be administratively 
determined that pamphlet is required 
for proper administration of said Office 
and that it should be so made avail- 
able to commissioners, there only 
being for consideration whether, by 
reason of official status of author cost 
should be charged to “printing and 
binding” or “law books” appropria- 


Procurement for official use by Admin- 
istrative Office of U. 8. Courts of 
copies of a special printing, with cer- 
tain additions, of a pamphlet prepared 
in its original form by a Referee in 
Bankruptcy, and published by a 
private publisher, on procedure, etc., 
for handling estates of bankrupts con- 
stitutes a matter of printing and bind- 
ing if pamphlet was prepared by 
Referee in his official capacity and 
Govt. has a proprietary interest there- 
in, and, under such circumstances, cost 
must be charged to printing and 
binding appropriation regardless of 
whether printing be done by Govt. 
Printing Office pursuant to act, Mar. 
11, 1919, or whether procured elsewhere 
under proper authorization 

Availability: 

Expenses incidental to specific purpose— 
prevention of illness of employees— 
periodic physical examinations of civilian 
employees at chemical warfare labora- 
tory for protection of their health by 
early detection of arsenic poisoning repre- 
sent precautionary measures to prevent 
illness—as distinguished from curative 
medical treatment—which are primarily 
for the Government’s benefit as a neces- 
sary incident to successful operation of 
laboratory, and, therefore, expense there- 
of may be paid from appropriation, 
“Chemical Warfare Service, Army, 
1942,”’ available for operation of labora- 
tory even though such expense is not 
specifically provided for therein......--- 

Fiscal lyear limitation matters. See Ap- 
propriations, fiscal year. 

Particular departments and establish- 
ments. See agency subheadings under 
main heading: Appropriations. 

Personal furnishings. See Personal Fur- 
nishings. 

Physical examinations. See Physical Ez- 
aminattons. 


Police commissions for Government per- 
sonnel—where duties of Govt. employ- 
ees require carrying of firearms for pro- 
tection of Federal property, the State 
or political subdivision thereof is with- 
out authority to require such employees 
to procure special police commissions as 
a condition to carrying of firearms, and, 
therefore, appropriated funds are not 
available for payment of a fee incident 
to procuring of any such commission-.-.- 


Replacement of buildings, facilities, etc., 
by one agency for another—appropria- 
tion “Acquisition of Vessels and Shore 
Facilities, Coast Guard,” contained in 
Naval Appropriation Act, 1943, is not 
available for construction of buildings 
for Dept. of Agriculture to replace those 
relinquished to the Coast Guard, and, 
therefore, a transfer of funds from said 
appropriation to Dept. of Agr. for that 
purpose is not authorized 


Writings of Government personnel on 
official matters—no objection made to 
procurement, for distribution free of 
charge to conciliation commissioners, by 
Administrative Office of U. 8. Courts of 
pamphlet prepared by Referee in Bank- 
ruptcy on procedure, ete., for handling 
estates of bankrupts, if it be adminis- 
tratively determined that pamphlet is 
required for proper administration of 
said Office and that it should be so made 
available to commissioners, there only 
being for consideration whether, by rea- 
son of official status of author, cost 
should be charged to “printing and 
binding” or “law books” appropriation. 


Balances: 


Transfers. See Appropriations, transfers. 


“‘Unexpended” defined: 

In general—term ‘‘unexpended,”’ when 
used with reference to appropriated 
moneys, may mean either not paid out 
or not obligated, depending upon con- 
nection in which it is used and purpose 
sought to be accomplished by its use.. 


Reappropriation act meaning as dis- 
tinguished from use in legislation re- 
quiring transfer to surplus fund— 
provision in sec. 5, act, June 20, 1874, 
that unexpended balances of appro- 
priations which have remained upon 
books of Treasury for two full fiscal 
years shall be carried to surplus fund 
and covered into Treasury, has been 
held to mean balances not paid out, 
while statutes reappropriating for 
some other purpose, or for some sub- 
sequent fiscal year, unused funds 
under appropriation theretofore made 
have been held to mean unobligated 
balances only........--..- bequercs — 
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APPROPRIATIONS—Continued. 
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Balances—Continued. 

“Unexpended” defined—Continued. 

With relation to specific Dist. of Col. 
Alley Dwelling Authority legislation— 
term “unexpended balance,” as used 
in fiscal year 1943 appropriation for 
Alley Dwelling Authority that any 
unexpended balance on June 30, 1942, 
of “Conversion of Inhabited Alleys 
Fund” established pursuant to Dist. 
of Col. Alley Dwelling Authority Act 
shall be covered into the Treasury, 
means unobligated balance—as distin- 
guished from balance not actually paid 
out—so that only that balance of said 
fund remaining after reserving an 
amount sufficient to liquidate valid 
obligations incurred while fund was 
available for obligation need be 
covered into Treasury .....-.....-.--- 

Civil Service Commission—availability for 
naturalization certificate fees—certifi- 
cates furnished by civil service applicants 
destroyed by Govt. employees—Govt. 
itself is not responsible for wrongs, negli- 
gence or omissions of duty of its officers 
or agents, and, therefore, in absence of 
specific statutory provision to contrary, 
appropriated funds of Civil Service Com- 
mission may not be used to pay statutory 
fees for issuance of new naturalization cer- 
tificates in lieu of certain naturalization 
certificates, filed with Commission by 
civil service applicants, which were de- 
stroyed through negligence of Govt. em- 

Coast Guard—“‘Acquisition of Vessels and 

Shore Facilities”’— availability for replace- 

ment of building relinquished by another 

Govt. agency—appropriation “Acquisition 

of Vessels and Shore Facilities, Coast 

Guard,” contained in Naval Appropria- 

tion Act, 1943, is not available for construc- 

tion of buildings for Dept. of Agriculture 
to replace those relinquished to the Coast 

Guard, and, therefore, a transfer of funds 

from said appropriation to Dept. of Agr. for 

that purpose is not authorized .-._. 

Commerce Department: 

Availability for compensation of con- 
scientious objectors assigned to work 
of department: 

Funds available under Commetce Dept. 
Appro. Act, 1043, to certain bureaus of 
that department for expenses neces- 
sary to accomplish bureau’s work may 
not be used to provide conscientious 
objectors assigned by the Director of 
Selective Service to the work of said 
bureaus with any allowance of cash or 
compensation of any kind............ 

Funds available under Commerce Dept. 
Appro. Act, 1943, to certain bureaus of 
that department for expenses neces- 
sary to accomplish designated objects 
and purposes may be used for main- 
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Commerce Department—Continued. 


Availability for compensation of con- 
scientious objectors assigned to work 
of department—Continued. 
tenance expenses (such as for food, 
shelter, work clothes, medical care, 
transportation, etc.) necessarily in- 
curred in connection with utilizing 
services of qualified conscientious 
objectors who may be assigned to the 
bureaus to aid in work of nature de- 
scribed in appropriation act, which 
assignments are to be made pursuant 
to statutory authority vested in Di- 
rector of Selective Service to utilize 
services of conscientious objectors on 
“work of national importance”’ _ - 

Deficiencies—creation as being author- 
ized—temporary compensation-increase 
payments—any existing appropriation for 
the present fiscal year available for the 
payment of salaries of employees of the 

House of Representatives is available for 

payment, to such employees, of the 10 

percent additional compensation, in lieu 

of overtime compensation, authorized by 
the act of Dec. 22, 1942, within the limita- 
tions specified therein, irrespective of any 
deficiency that may be incurred as a result 
of paying such increase of compensation. 
District of Columbia—Alley Dwelling Au- 
thority—“‘Conversion of Inhabited Alleys 

Fund”—covering into Treasury of unex- 

pended balance—“unexpended balance’’ 

defined—term ‘‘unexpended balance,” as 
used in fiscal year 1943 appropriation for 

Alley Dwelling Authority that any unex- 

pended balance on June 30, 1942, of “‘Con- 

version of Inhabited Alleys Fund” estab- 
lished pursuant to Dist. of-Col. Alley 

Dwellng Authority Act shall be covered 

into the Treasury, means unobligated bal- 

ance—as distinguished from balance not 
actually paid out—so that only that bal- 
ance of said fund remaining after reserving 
an amount sufficient to liquidate valid 
obligations incurred while fund was avail- 
able for obligation need be covered into 
BO hedige etka etn : 
Federal Communications Commission: 

Attendance-at-meetings expense limita- 
tion: 

Applicability to all types of meetings— 
limitation of $1,000 for expenses of at- 
tendance at meetings contained in 
regular appropriation, fiscal year 1943, 
for salaries and expenses of Federal 
Communications Commission is ap- 
plicable not only to expenses of attend- 
ance at meetings of societies or associa- 
tions, which, but for such specific pro- 
vision, would be prohibited by act, 
June 26, 1912, but also to expenses of 
attendance at all meetings necessary 
for efficient discharge of responsibilities 
of the commission when such expenses 
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APPROPRIATIONS—Continued. 
Federal Commanications Commission— 


Page | APPROPRIATIONS—Continued. 
Fiscal year—Continued. 


Continued. ing that year and for two fiscal years 
Attendance-at-meetings expense limita- thereafter; subsequent thereto the 
tion—Continued. matter is for consideration of Congress 

are chargeable to said regular appro- under 31 U. 8. Code 714............-- 910 
III 5. iecinetcan init rte eee 315 Chargeability as determined by time of 

Applicability to another appropriation compensable injury rather than time 
made available for like purposes— of compensation award—where a State 
appropriation for national defense or other agency—engaged in conduct of 
activities of Federal Communications defense training courses the cost of which, 
Commission, which provides that it including workmen’s compensation, is 
shall be available for all items for to be paid from Federal funds appropri- 
which regular appropriation is avail- ated for the purpose—acts as self-insurer 
able, may be used for expenses of at- under applicable workmen’s compensa- 
tendance at meetings without regard tion law with respect to its employees 
to $1,000 limitation contained in regu- conducting the courses, the fiscal-year 
lar appropriation on amount which appropriation available for ‘‘cost of 
may be used for expenses of such at- courses” at time an employee incurs a 
tendance, but aggregate of such ex- compensable injury is to be considered 
penses must be considered as a part of as obligated with the cost of compensa- 
travel expenses limitation prescribed tion, even though the compensation 
in national defense appropriation. 315 award—whether in form of a lump sum 

Fiscal year: payment or periodic payments—may 
Availability beyond: not actually be made until alter expira- 
Pusclase of tao of a patent fer tts tte— tion of fiscal year within which the in- 
jury was incurred.....................-. 910 
payment of a lump sum for a license : 
to use a patent for its remaining life Lapeed—claime—reporting to Congress. See 
(15 years) is not in contravention of Claims, reporting to Congress, lapsed ap- 
prohibition in sec. 3648, R. 8., against propriations. 
payment for services in advance of Limitations: 
their rendition, and, therefore, there Applicability to another appropriation 
is no legal objection to the purchase of made available for like purposes—ap- 
such a license the subject matter of propriation for national defense activi- 
which is reasonably within the objects ties of Federal Communications Com- 
for which appropriation to be charged mission, which provides that it shall be 
is available during current fiscal year. 904 available for all items for which regular 

Requisitioning of supplies in year pre- appropriation is available may be used 
ceding year of actual purchase—A for expenses of attendance at meetings 
requisition issued by a Govt. agency without regard to $1,000 limitation con- 
to Procurement Division, Treasury tained in regular appropriation on 
Dept., for the procurement of sup- amount which may be used for expenses 
plies does not consitutue incurring of of such attendance, but aggregate of such 
an expense or making of a contract so expenses must be considered as a part of 
as to obligate then current funds, and, travel expenses limitation prescribed in 
therefore, fiscal year appropriation to national defense appropriation...  -.- 315 
be charged with cost of such supplies Printing and binding. See Printing and 
is governed, not by date when requisi- Binding, appropriation limitations on 
tion is issued, but by date when sup- amounts available for expenditure. 
plies are purchased or contracted for Obligation—fiscal year chargeable. See 
by Procurement Division_..........- 156 Appropriations, fiscal year. 

Workmen’s compensation awards—in Office for Emergency Management— 
view of 31 U. 8. Code 713 with respect “Printing and Binding”—general limita- 
to covering into the Treasury of un- tion on amount available for expenditure- 
expended appropriation balances, while appropriation for Office for Emer- 
periodic workmen’s compensation pay- gency Management in act of July 25, 1942, 
ments, extending over a number of contains no limitation on amount to be ex- 
years, which are required to be made pended for printing and binding, expendi- 
to an employee of a State or other tures for such purpose are subject to general 
agency injured during fiscal year 1943 limitation in sec. 203 of said act that 
while conducting defense training amounts expended for printing and bind- 
courses—cost of which, including ing, traveling expenses, etc., shall not ex- 
workmen’s compensation payments, is ceed sums set forth in justifications of 
payable from Labor-Federal Security Budget estimates submitted to Committee 
appropriation, 1943—may be made on Appropriations, House of Representa- 
from said 1943 appropriation only dur- WN icecdcuwadavccdinatestincihieunacdits 568 
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Transfers: 


Page 


Between departments and establishments: 


See, also, related heading: Departments 
and Establishments, services between. 

General rule as to effect on scope of ap- 
propriation availability—in absence of 
specific statutory authority, appro- 
priated funds cannot be made avail- 
able by means of transfer to another 
agency or another appropriation for 
objects or purposes for which such 
funds would not be available under 
appropriation from which transfer is 

General rule as to effect on scope of appro- 
priation availability—in absence of speci- 
fic statutory authority, appropriated 
funds cannot be made available by 
means of transfer to another agency or 
another appropriation for objects or 
purposes for which such funds would not 
be available under appropriation from 
which transfer is made.__............-.. 

Schedule of transfers—special desosits— 
form. See Accounts, schedule of trans- 
fers—special deposits. 

To surplus fund: 

Amount for transfer under specific Dist. 
of Col. Alley Dwelling Authority legis- 
lation—term “‘unexpended balance,” 
as used in fiscal year 1943 appropria- 
tion for Alley Dwelling Authority that 
any unexpended balance on June 30, 
1942, of “Conversion of Inhabited 
Alleys Fund” established pursuant to 
Dist. of Col. Alley Dwelling Authority 
Act shall be covered into the Treasury, 
means unobligated balance—as dis- 
tinguished from balance not actually 
paid out—so that only that balance of 
said fund remaining after reserving an 
amount sufficient to liquidate valid 
obligations incurred while fund was 
available for obligation need be 
covered into Treasury._.........-...- 

Definition of term “unexpended bal- 
ances.” See Appropriations, balances, 
“unerpended” defined. 

Treasury Department—Coast Guard. See 
Appropriations, Coast Guard. 

War Department—‘‘Chemical Warfare Serv- 
ice”—availability for physical examina- 
tions of civilian employees—periodic 
physical examinations of civilian employ- 
ees at chemical warfare laboratory for pro- 
tection of their health by early detection of 
arsenic poisoning represent precautionary 
measures to prevent iliness—as distin- 
guished from curative medical treatment— 
which are primarily for the Government’s 
benefit as a necessary incident to success- 
ful operation of laboratory, and, therefore, 
expense thereof may be paid from appro- 
priation, “Chemical Warfare Service, 
Army, 1942,” available for operation of 
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Contract surgeons—civilian v. 
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APPROPRIATIONS—Continued. 


laboratory even though such expense is 
not specifically provided for therein... 


ARBITRATION: 
Arbitration boards 


See Boards and Com- 
missions, arbitration boards. 


ARMY: 
Army Specialist Corps—civilian v. military 


status—Army Specialist Corps, estab- 
lished pursuant to Exec. Order 9078, is a 
civilian organization in War Dept., 
rather than in the military service 


military 
status—full time contract surgeons serving 


with Army of U. 8. render services as 
civilian physicians 


Officers’ Reserve Corps—status of Inactive 


Reserve discussed 


Warrant officers—status, etc., in general __-. 
ASSIGNMENTS: 

See Claims, assignments. 
ASSOCIATIONS: 

See Conventions, Associations, Hic. 


462| ATTORNEYS: 





Admission to practice—fees—personal or 


Government obligation—in absence of pro- 
vision in applicable appropriation evi- 
dencing contrary intent, necessary ex- 
penses incident to admission of Federal 
Trade Commission attorney to bar of U. 8. 
Circuit Court of Appeals, for purpose of ap- 
pearing in behalf of Govt. in pending case, 
must be regarded as personal obligation of 
attorney not reimbursable from appro- 
I wii centiiiannsalremedintnves 


AUDIT: 
General Accounting Office. 


See General 
Accounting Office, audit. 


BANKRUPTCY: 
Discharges: 


Effect of notice of proceedings on U. 8. 
claim—debt not duly scheduled—w here 
Govt. employee, at the time of filing 
petition in bankruptcy, was indebted 
to Fed. Housing Admin., and, even 
though debt may not have been duly 
scheduled, Admin. had actual notice 
or knowledge of bankruptcy proceed- 
ings, employee’s discharge in bank- 
ruptcy operates to bar enforcement of 
claim, so that, upon separation from 
service, and application for refund of 
retirement deductions, amounts to em- 
ployee’s credit in civil service retirement 
fund are not available for set-off against 
said claim. 22 Comp. Gen. 330, am- 
SEU sodudtenancereetenesue Jestiten 

Effect on bankrupts’ obligations to 

Government in general—subject to pri- 

ority granted by sec. 3466, R. 8., and 

provisions of Bankruptcy Act, as 
amended, exempting from discharge 
taxes and other specific debts, claims of 

U. 8. against a bankrupt are for con- 

sideration and payment along with his 

other debts, and a discharge in bank- 
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Page , BANKRUPTCY—Continued. Page 
U. 8. against a bankrupt are for consider- 
ation and payment along with his other 
debts, and a discharge in bankruptcy is a 
legal release of obligations to U. 8 

BIDDERS: 


Deposits: 


BANKRUPTCY—Continued. 
Discharges—Continued. 
ruptecy is a legal release of obligations 
to U.S 1119 
Government set-offs: 
Retirement funds: 
Discharge in bankruptcy of Govt. 


employee from a note securing loan 
indebtedness to private creditor 
which was listed on bankrupt’s 
schedule of liabilities and assigned 
to U. 8. subsequent to filing of peti- 
tion in bankruptcy upon payment 
by Federal Housing Administration 
of its obligation as insurer of the loan 
affords bankrupt a complete legal 
defense to any action brought by 
U. 8. to recover such debt, thus pre- 
cluding earmarking of moneys to 
credit of employee in civil-service 
retirement fund for purpose of set- 
ting off amount of the Government’s 
loss against moneys to be paid from 
such fund at some future date 
Where Govt. employee, at the time of 
filing petition in bankruptcy, was 
indebted to Fed. Housing Admin., 
and, even though debt may not 
have been duly scheduled, Admin. 
had actual notice or knowledge of 
bankruptcy proceedings, employee’s 
discharge in bankruptcy operates to 
bar enforcement of claim, so that, 
upon separation from service and 
application for refund of retirement 
deductions, amounts to employee’s 
credit in civil service retirement 
fund are not available for set-off 
against said claim. 22 Comp. Gen. 


Continuance in Govt. employment not- 
withstanding Govt. loss resulting from 
bankruptcy proceedings— it is for admin- 
istrative consideration whether it is in 
interest of U. S. to continue in its em- 
Ployment a Govt. employee who refuses 
to make good a loss resulting from his 
discharge in bankruptcy 

Status of civil-service retirement fund as 
asset of bankrupt—Moneys in civil- 
service retirement and disability fund of 
person who at time of his filing a petition 
in bankruptcy, and since, is employed in 
position within purview of the Civil 
Retirement Act of May 22, 1920, as 
amended, do not become part of his 
estate in the bankruptcy proceedings. -- 

In general—decision discusses bankruptey 

law with reference to trustee’s and credi- 

tor’s rights; rights of assignees; effect of 


Priority of Government claims—in general— 
subject to priority granted by sec. 3466, 
R. 8. and provisions of Bankruptcy Act, 
as amended, exempting from discharge 
taxes and other specific debts, claims of 


In lieu of bonds: 
When authorized, in general: 

Where administratively determined 
that Government’s interests require 
furnishing of security for faithful 
performance of a contract of a nature 
other than that for which the fur- 
nishing of a performance bond is 
required by statute, and a provision 
is inserted in the invitation for bids, 
and in the resulting contract, requir- 
ing the successful bidder to furnish 
@ performance bond, there is no 
objection to acceptance of a certified 
check or cash deposit in lieu of the 
stipulated performance bond 

Where administratively determined 
that Government’s interests require 
furnishing of security for faithful 
performance of a contract of a nature 
other than that for which furnishing 
of a performance bond is required by 
statute, the determination as to 
whether contractor may be per- 
mitted to furnish a type of security 
other than that specified must be 
governed by the public interest___._ 


BIDS: 
Acceptance. See Bids, acceptance of other 


than lowest: Contracts, awards; Contracts, 
offer and acceptance. 


Acceptance of other than lowest: 


Effect of administrative election to adver- 
tise—in general—under express statu- 
tory authority to negotiate contracts 
without advertising, an administrative 
election to advertise rather than to 
negotiate with a single contractor does 
not necessarily require making award 
to lowest bidder; and since all bids may 
be rejected and a contract negotiated 
with either a bidder or nonbidder on the 
advertised or modified terms, the bid of 
a lower bidder may be rejected and 
award made to higher bidder 

Mobilization of Nation’s productive capac- 
ity—applicability of higher price-pay- 
ment policy—other than negotiated 
contracts, in general—sec. 3, act of June 
11, 1942, wherein Congress recognizes 
that it may be necessary for the Govern- 
ment, in order to mobilize Nation's full 
productive capacity, to pay higher 
prices for supplies purchased from con- 
cerns operating small plants than it 
pays to concerns operating large plants, 
has reference to authorized negotiated 
contracts for purchase of supplies neces- 
sary to facilitate the prosecution of the 
war and may not be regarded as author- 
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BIDS—Continued. 
Acceptance of other than lowest—Con. 
izing, contrary to requirements of sec. 
3709, R. 8., rejection of otherwise accept- 
able low bids and acceptance of higher 
bids of smal] concerns, where provisions 
of said section 3709 otherwise are appli- 
a ee 
Presumption of preparation in contemplation 
of existing law—when there is in existence 
at time bids are submitted a law—such as 

Fair Labor Standards Act of 1938—which 

may increase cost of performing contract 

work, it must be presumed that all bids 

submitted were prepared in contemplation 

of and subject to that law___.__.. 
Rejection: 

See also, related heading: Bids, acceptance 
of other than lowest. 

Price-fixing, labor, etc., stipulations— 
bids in excess of established maximum 
prices—it is proper and advisable to 
insert in invitations for bids for sale by 
Govt. of waste or scrap material, as to 
which maximum prices have been 
established pursuant to Emergency 
Price Control Act of 1942, a provision 
calling attention to said act and advis- 
ing prospective bidders that bids at 
prices in excess of such maximum prices 
will not be considered; also, no objection 
will be made by this office to considering 
a bid at a price in excess of ceiling pricc 
as having been quoted at such ceiling 
price, provided bidders are clearly so 
advised in invitation for bids - 

Solicitation for bids. See Advertising. 





BLANK BOOKS: 


See Stationery, blank books. 


BOARDS AND COMMISSIONS: 


Arbitration boards—validity of lease pro- 
vision—where proposed lease of concession 
at Washington National Airport, to be 
entered into under statutory authority to 
lease space thereat upon such terms as may 
be deemed proper, grants concessionaire 
option of renewal on terms no less favorable 
to Govt. than for original period, a pro- 
vision in the lease for appointment, in 
case of disagreement, of a “Board of Arbi- 
trators” to fix amounts payable under the 
renewal is not objectionable either as 
being within statutory prohibition against 
payment of expenses of boards, commis- 
sions, etc., unless authorized by law or as 
being an unauthorized submission to 
arbitration of Govt.’s rights and obliga- 

Boards of appraisers as distinguished from 
arbitration boards—-where lease of con- 

cession on public property provides for 

appointment of “Board of Arbitrators” to 
fix, In case of disagreement, percentage of 
gross receipts, etc., to be paid Govt. under 
any renewal term thereof, duties of such 
board are more in nature of those of ap- 
praisers than of arbitrators........... 
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Validity—sufficiency of authorization by 
law in a general way—authority of law 
contemplated by sec. 9, act, Mar. 4, 1909, 
as a condition to payment from public 
funds of compensation or expenses of a 
commission, board, or similar body is not 
required to be in specific terms, it being 
sufficient if creation of the commission, or 
similar body, be authorized by law in a 
general way 


BONDS: 


Government: 

Savings bonds: 
Purchase by pay roll deductions: 

Recording requirements—Gen Reg. 
SS ) 2S 
Refund procedure—Gen. Reg. 96, 
Se 
Performance: 

Bidders’ deposits in lieu of. See Bidders, 
deposits. 

Failure to furnish—premium equivalent 
withholding from contract payments— 
general rule— where performance bond is 
required by advertised specifications, it 
is presumed, as a general rule, that con- 
tractor included as a part of bid price an 
amount equal to the premium on a cor- 
porate surety bond, and, if bond is not 
furnished, an amount equal to the pre- 
mium is required to be deducted from 
contract price, but where a contractor 
assumed in good faith that a certified 
check would be acceptable to the Govt. 
in lieu of a performance bond there is no 
basis for assumption that bid price in- 
cluded cost of procuring a bond involving 
payment of a premium 


Surety—disbursements, both covered and 


not covered, by certifying and disbursing 
officer’s responsibility legislation— where 
disbursing officer performs disbursing 
functions, some of which are and others 
are not covered by act, Dec. 29, 1941, fixing 
respective responsibilities of disbursing 
and certifying officers, the transactions of 
each class should be accounted for sepa- 
rately and his surety bond should include 
both classes of transactions 


BOOKS, PERIODICALS, AND 


NEWSPAPERS: 


Books: 


Law: 
Writings of Government personnel: 
Purchase as being authorized from 
appropriated funds—no objection 
made to procurement,for distribution 
free of charge to conciliation com- 
missioners, by Administrative Office 
of U. 8. Courts of pamphlet prepared 
by Referee in Bankruptcy on pro- 
cedure, etc., for handling estates of 
bankrupts, if it be administratively 
determined that pamphlet is re- 
quired for proper administration of 
said Office and that it should be so 
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BOOKS, PERIODICALS, AND Page|BOOKS, PERIODICALS, AND Page 
NEWSPAPERS—Continued. NEWSPAPERS—Continued. 
Books—Continued. Newspapers—Continued. 


Law—Continued. 
Writings of Government 
nel—Continued. 
made available to commissioners, 
there only being for consideration 
whether, by reason of official status 
of author, cost should be charged to 
“printing and binding” or “law 
books” appropriation 
Purchase as being chargeable to ap- 
propriation for law books or for 
printing and binding—copies of a 
special printing, with certain addi- 
tions, of a pamphlet prepared in its 
original form by a Referee in Bank- 
ruptcy on procedure, etc., for han- 
dling estates of bankrupts may be 
procured from the private publisher 
for official use by Administrative 
Office of U. 8. Courts and cost 
thereof may be charged to an appro- 
priation available for purchase of 
law books, rather than to a printing 
and binding appropriation, if pam- 
phlet was prepared and published 
by Referee on his private responsi- 
bility, with permission of agency 
under which serving at time of its 
publication, and the Govt. has no 
proprietary interest therein 


Distinction between newspapers and peri- 
odicals—form, style, appearance, etc., as 
determining feature—exception of sci- 
entific, technical, trade or traffic periodicals 
necessary in performance of an agency's 
authorized functions from $50 limitation 
imposed by sec. 6, Independent Offices 
Appro. Act, 1943, on amount of an agency’s 
funds appropriated by said act which 
may be expended for newspapers and 
periodicals does not include daily publi- 
cations which, while containing matters 
primarily of interest to legal profession, 
are published in form, style, and appear- 
ance of newspapers within commonly ac- 
cepted meaning of that word, and which 
are held out by publishers, and regarded 
by courts, as newspapers for publication 
of notices required by law or rules of court 
to be so published 
Newspapers: 
Advertising. Seo Advertising, newspapers. 
Defined generally—newspapers are com- 
monly defined as publications given over 
to general or current news, general news 
of the day, etc 
Purchase limitations—limitation embrac- 
ing numerous items as a specific limita- 
tion on newspaper purchases— provision 
in Independent Offices Appropriation 
Act, 1043, authorizing use of not to 
exceed $500 of funds of Export-Import 
Bank of Washington “for periodicals, 


540712™—43——_78 


person- 


newspapers, and maps” does not con- 
stitute a “specific limitation’’ on ‘‘news- 
papers and periodicals” within meaning 
of provisions of section 6 of the act that, 
where no specific limitation has been 
placed thereon, not to exceed $50 of an 
agency’s funds appropriated by the act 
may be expended for newspapers and 
periodicals other than necessary scien- 
tific, technical, trade or traffic periodicals, 
and, therefore, not to exceed $50 of the 
$500 sum may be expended for news- 
papers and periodicals other than neces- 
sary scientific, etc., periodicals specifi- 


Telephone directories as constituting— 
telephone directories do not come within 
definition of newspapers and are not 
covered by term “other publications” 
appearing in General Regulations 66 of 


Teletype service. See Teletype Service, 
news service. 

Wall Street Journal and other like scien- 
tific, technical, trade, or traffic publi- 
cations as constituting—publications, 
such as New York Journal of Com- 
merce, Wall Street Journal, Manchester 
Guardian, and Montreal Gazette, which 
are issued daily in form of newspapers, 
appear to be newspapers, in common 
acceptance of that term, as distinguished 
from periodicals 


Periodicals: 


Purchase limitations —limitation embrac- 
ing numerous items as a limitation on 
periodical purchases—provision in In- 
dependent Offices Appropriation Act, 
1943, authorizing use of not to exceed 
$500 of funds of Export-Import Bank of 
Washington “for periodicals, news- 
papers, and maps’’ does not constitute a 
“specific limitation” on “newspapers 
and periodicals” within meaning of pro- 
visions of section 6 of the act that, where 
no specific limitation has been placed 
thereon, not to exceed $50 of an agency's 
funds appropriated by the act may be 
expended for newspapers and periodicals 
other than necessary scientific, technical, 
trade or traffic periodicals, and, therefore, 
not to exceed $50 of the $500 sum may be 
expended for newspapers and periodicals 
other than necessary scientific, etc., 
periodicals specifically excepted... ..... 

Status of daily publications containing 
legal notices—exception of scientific, 
technical, trade or traffic periodicals 
necessary in performance of an agency's 
authorized functions from $50 limitation 
imposed by sec. 6, Independent Offices 
Appro. Act, 1943, on amount of an 
agency’s funds appropriated by said act 
which may be expended for newspapers 
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BOOKS, PERIODICALS, AND Page ; CHECKS: 
NEWSPAPERS—Continued. Bidders’ deposits. See Bidders, deposits. 
Periodicais—Continued. Cancellation: 
and periodicals does not include daily Pay roll adjustments: 
publications which, while containing Gen. Reg. 96, Dec. 15, 1942 
matters primarily of interest to legal Gen. Reg. 96, Supp. 2, June 29, 1943__ 
profession, are published in form, style, Duplicate and substitute—issuance proce- 
and appearance of newspapers within dure, in general—Gen. Reg. 91—Revised, 
commonly accepted meaning of that Supp. 1, June 2, 1943 
word, and which are held out by pub- Payees: 
lishers, and regarded by courts, as news- Errors in names or designations: 
papers for publication of notices required Indorsement authorizations—Gen. Reg. 
by law or rules of court to be so pub- 91-Revised, Supp. 1, June 2, 1943... 1161 
Substitute check issuance procedure, 
Status of pamphlet containing legal in general—Gen. Reg. 91—Revised, 
opinions and articles—A publication in Supp. 1, June 2, 1943.................. 1161 
pamphlet form which contains selected CITIZENSHIP: 
opinions, with digests thereof, of State Naturalization matters. See Naturaliza- 
and Federal courts, and articles on tion. 
matters of particular interest to legal CIVIL SERVICE COMMISSION: 
profession may be regarded as a “‘tech- Appointment matters, generally. See 
nical periodical’ within meaning of sec. Appointments. 
6, Independent Offices Appro. Act, Appropriations. See Appropriations, Civil 
1943, which, in imposing a limitation of Service Commission. 
$50 on the amount of an agency’s funds CLAIMS: 
appropriated thereby that may be ex- Assignments: 
pended for newspapers and periodicals, Contracts: 
excepts scientific, technical, trade, or Acceptance of or acquiescence in assign- 
traffic periodicals necessary in perform- ment by contracter’s surety as a pre- 
ance of agency’s authorized functions - - requisite—Govt. 
Status of scientific, technical, trade, or 
traffic newspapers—word “periodicals” 1940 to assign moneys due or to become 
as used in sec. 6, Independent Offices due under its contract is not depend- 
Appropriation Act, 1943, which, in ent upon surety’s acceptance of or 
imposing a $50 limitation on the amount acquiescence in the assignment, and, 
of an agency’s funds appropriated by therefore, the assignee’s right to re- 
the act which may be used for purchase ceive otherwise proper payments 
of newspapers and periodicals, excepts under the contract is not affected by 
from the limitation scientific, technical, fact that contractor’s surety has in- 
trade or traffic periodicals necessary in dicated a lack of consent to—or has 
the performance of an agency's au- “refused to accept” —the assignment. 
thorized functions, does not include Acknowledgment of receipt of notice 
newspapers administratively considered and assignment—General Accounting 
necessary for the scientific, technical, Office practice—assignments under 
trade or traffic information to be gleaned Assignment of Claims Act of 1940 will 
be acknowledged by this office immedi- 
Status of Wall Street Journal and other ately upon their receipt, without prior 
like scientific, technical, trade, or traffic examination, such acknowledgment 
publications—publications, such as New implying nothing more than a recogni- 
York Journal of Commerce, Wall Street tion that the notices of assignment and 
Journal, Manchester Guardian, and assignment instruments have been re- 
Montreal Gazette, which are issued ceived, leaving any question as to 
daily in form of newspapers, appear to validity or regularity of assignment for 
be newspapers, in common acceptance consideration in connection with audit 
of that term, as distinguished from of payments made under contract 
involved 
CENSUS BUREAU: Corporate eanigunsnte—crtionss of 
Ges Commerce Department. corporate officer’s authority—in audit- 
ing contracts involving assignments 
CERTIFICATES: made by corporations under Assign- 
Traveling expenses. See Tyaveling Er- ment of Claims Act of 1940, this office 
penses, certificates. will accept (in absence of special facts 
CERTIFYING OFFICERS: or circumstances warranting a request 
Certification form for travel expense vouch- for additional data) as prima facie evi- 
ere—Gen. Reg. 88, Supp. 4, Oct. 30, 1942_. f dence that assignment was executed 
Decision requests. See General Accounting by proper authority of corporation, 
Office, decisions. the signature of an executive officer, 


contractor’s right 
under Assignment of Claims Act of 





INDEX DIGEST 


CLAIMS—Continued. Page | CLAIMS—Continued. 
Assignments—Continued. Assignees—Continued. 
Contracts—Continued. Contracts—Continued. 


attested to by the secretary, with an 
impression of the corporate seal 
thereon, or, in the alternative, a veri- 
fied resolution of board of directors 
authorizing person who executed as- 
signment to do so 
Multiple assignments—general rule as 
to validity—since Assignment of 
Claims Act of 1940 specifically pre- 
cludes simultaneous existence of more 
than one valid assignment of moneys 
due or to become due under a given 
Govt. contract unless expressly per- 
mitted by the contract, subsequent 
execution of a second assignment, 
under a contract which does not ex- 
pressly permit more than one assign- 
ment to be made, purporting to assign 
all moneys due or to become due, sub- 
ject to a reservation of amounts due 
under original assignment, is null and 
void under assignment-of-claims pro- 
hibition of sec. 3477, R. 8 
Notice and copy requirements: 
Delay in notice to contractor’s surety: 
Assignment of Claims Act of 1940 
does not specify any period of time 
within which written notice of an 
assignment of moneys due or to 
become due under a Govt. con- 
tract must be given to contractor’s 
surety, and, therefore, a delay of 5 
months by assignee in filing writ- 
ten notice of assignment with con- 
tractor’s surety does not, of itself, 
subordinate rights of assignee to 
those of surety as to future pay- 
ments where such delay has not 
operated to prejudice of surety ___- 
Even though Govt. contractor’s as- 
signee under Assignment of Claims 
Act of 1940 delayed 5 months in 
giving contractor's surety written 
notice required by act, circum- 
stance that financial difficulties of 
contractor may have come to at- 
tention of surety prior to such 
notice, or that surety may have 
made advances to contractor in 
ignorance of the assignment, 
would not affect right of assignee 
to continue to receive otherwise 
proper payments under the con- 
tract, in absence of at least a show- 
ing that surety would have taken 
a different course of action had it 


Business concern advancing money as 
an incident to its principal business 
—business concern which, merely as 
an incident to its principal business 
of acting as selling agent for packers 
of food products, advances money to 


Permissible assignees— Continued. 
packers to pay for raw materials, 
labor, etc., is not a “financing insti- 
tution” to which moneys due or to 
become due under a Govt. contract 
may be assigned under authority of 
Assignment of Claims Act of 1940. 


“Financing institution” defined, gen- 
erally: 

“Financing institution” is defined, 
generally, as an individual, part- 
nership, or corporation dealing in 
money, as distinguished from 
other commodities, as a primary 
function of its business activity__- 

Term “bank, trust company or 
other financing institution” as 
used in Assignment of Claims Act 
of 1940 designating permissible 
assignees of Govt. contract pay- 
ments does not include every 
business organization that might 
find it convenient or necessary in 
course of business to extend credit 
or make loans to its regular busi- 
ness clients or customers 

Releases—reestablishing of payment 
rights in assignor—contractor who, 
pursuant to Assignment of Claims Act 
of 1940, bas assigned all moneys due or 
to become due under Govt. contract 
may be considered as having reestab- 
lished his right to direct payment of 
proceeds of contract upon filing, with 
those parties to whom assignee was 
required by act to give notice and 
copy of original assignment, of written 
notice and true copy of release and 
reassignment properly executed by 


Validity as affected by amount of loan 
indebtedness of assignor to assignee— 
it is not province of G. A. O. or dis- 
bursing officers to look behind valid 
assignments made pursuant to As- 
signment of Claims Act of 1940, for 
information as to amount of loan in- 
debtedness of a contractor-assignor 


Evidence to support—General Accounting 
Office discretionary authority—sec. 236, 
R. 8., as amended, providing that all 
claims by and against U. 8. shall be settled 
by General Accounting Office, leaves to 
discretion of this office what evidence is 
required in support of such claims 


Jurisdiction—General Accounting Office. 
See General Accounting Office, jurisdiction, 
claims. 

Lapsed appropriations—reporting to Con- 
greas. See Claims, reporting to Congress, 
lapsed appropriations. 
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tions— workmen’s compensation awards— 
in view of 31 U. 8. Code 713 with respect 
to covering into the Treasury of unex- 
pended appropriation balances, periodic 
workmen’s compensation payments, ex- 
tending over a number of years, which are 
required to be made to an employee of a 
State or other agency injured during fiscal 
year 1943 while conducting defense train- 
ing courses—cost of which, including work- 
men’s compensation payments, is payable 
from Labor-Federal Security appropria- 
tion, 1943—may be made from said 1943 
appropriation only during that year and 
for two fiscal years thereafter; subsequent 
thereto the matter is for consideration of 
Congress under 31 U. 8. Code 714 
Settlements. See General Accownting Office, 
settlements. 


CLASSIFICATION: 


Field service: 

Administrative discretion, in general, un- 
der mandatory-classification provisions 
of Brookhart Salary Act—words “‘so ‘ar 
as may be practicable” appearing in sec. 
2, Brookhart Salary Act of July 3, 1930, 
requiring heads of depts., etc., to adjust 
compensation of field service positions 
to correspond to rates established by 
law for departmental positions in Dist. 
of Col., do not vest in administrative 
office any authority to fix salary rates of 
field positions without regard to Classi- 
fication Act, but do recognize some 
administrative discretion with respect 


Cooperative employees—paid partly by 
State and partly by Federal Govern- 
ment—since it now appears from addi- 
tional facts presented that the appoint- 
ment, fixing of salaries in accordance 
with Classification Act, supervision of 
work, etc., of Geological Survey em- 
ployees engaged on State-Federal co- 
operative projects are controlled by 
Federal Govt. rather than by the States, 
it is concluded that the employees 
occupy permanent Federal positions 
within the purview of the Classification 

Positions outside United States. See 
Classification, positions outside United 
States. 

Reallocation — effective date — general 
rule—upon reallocation of a position in 
departmental service, involving action 
by both administrative office and Civil 
Service Commission, the resulting 


change in salary is effective at beginning 


of pay period current when notice of re- 
allocation is received in administrative 
office, but in the field service, involving 


action by administrative office only, the - 


change in salary is effective on date of 


approval by proper administrative 
officer, or at such later date as might be 
administratively fixed 


Positions outside United States: 


As being mandatory—positions embraced 
by Brookhart Salary Act—pursuant to 
sec. 2 of Brookhart Salary Act of July 
3, 1930, the heads of executive depart- 
ments and establishments are required 
to adjust compensation of civilian 
field service positions in the territories 
and insular possessions of U. 8. and 
in foreign countries to the grades and 
compensation schedules of the Classi- 
fication Act of 1923, as amended, un- 
less such positions are expressly ex- 
cepted by statute from the said classi- 
fication act 

At grades higher than those for similar 

positions in continental U. S.—effect of 
President’s differential-establishment 
authority on administrative allocation— 
in absence of Executive order extending 
under authority of act of Nov. 26, 1940, 
all provisions of classification act to 
positions in custodial service under 
P. O. Dept. in Alaska, said Dept. may 
administratively allocate such positions 
one or more grades higher than grades 
in which same or similar positions are 
allocated in continental U. 8., provided 
salary rate so fixed for position in Alaska 
does not exceed by more than 25 percent 
the authorized salary rate for same or 
similar position in States 


Reallocation: 


Effective date: 

Duties of grades changed by statute— 
where, by reason of act of Aug. 1, 
1942, changing description of duties of 
positions to be allocated in certain 
grades of the crafts, protective, and 
custodial service, reallocation of a 
position to another grade is required, 
the effective date of the salary change 
resulting from such reallocation is for 
determination in accordance with the 
usual rules respecting effective date of 
reallocations of positions, and may not 
be made retroactively effective to Aug. 
1, 1942—the effective date of the act__. 

General rule—upon reallocation of a 
position in departmental service, in- 
volving action by both administrative 
office and Civil Service Commission, 
the resulting change in salary is effec- 
tive at beginning of pay period current 
when notice of reallocation is received 
in administrative office, but in the 
field service, involving action by ad- 
ministrative office only, the change in 
salary is effective on date of approval 
by proper administrative officer, or at 
such later date as might be adminis- 
lg ee 
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Field Service. See Classification, Field 
Service, reallocation. 

Promotions— wage and salary stabilization 
effect—neither Exec. Order 9250, issued 
Oct. 3, 1942, with respect to wage and 
salary stabilization pursuant to inflation- 
prevention provisions of act of Oct. 2, 
1942, nor the regulations of the Economic 
Stabilization Director, issued Oct. 27, 
1942, pursuant to said Executive order, 
requiring, insofar as here pertinent, the 
prior approval therein specified of certain 
increases in salaries or wages, affect in 
any manner salary increases resulting 
from changes in classification and with- 
in-grade promotions made pursuant to 
Classification Act of 1923, as amended _- 


Salary rates of grades changed by statute— 
initial salary rate adjustments—effective 
date—effect of provisions in act of Aug. 1, 
1942, eliminating lower salary rates and 
adding higher rates at top of ranges of 
certain grades in the subprofessional and 
the crafts, protective, and custodial 
services, is to require an adjustment, 
effective Aug. 1, 1942, in any salary rate 
eliminated by the act so as to pay em- 
ployee the new minimum salary rate of 
same grade occupied by him on Aug. 1, 
1942, based on the then existing allocation 
of the position 


Transfers: 
Initial salary rates: 

Former position not under Classification 
Act—an employee who served in an 
unclassified position, then served in a 
position without compensation, and 
subsequently was reappointed to a 
classified position may—notwithstand- 
ing the intervening period of service 
without compensation—be paid initial- 
ly at any rate in salary range of grade 
to which reappointed, not exceeding 
rate previously received in unclassified 


Temporary census employees retrans- 
ferred to permanent rolls: 

Salary rate of nonclassified temporary 
census employees restored by re- 
transfer under sec. 3, act of June 18, 
1929, to their former classified posi- 
tions on Census Bureau permanent 
roll may be fixed initially, upon re- 
transfer, at any rate within their 
respective classified grades, not to 
exceed rate previously paid in un- 
classified positions. 21 Comp. Gen. 


Where permanent classified position, 
from which census employee was 
transferred under sec. 3, act of June 
18, 1929, to temporary unclassified 
position during decennial census 
period, has been reallocated prior to 


Initial salary rates—Continued. 

Temporary census employees retrans- 
ferred to permanent rolls—Con. 
retransfer pursuant to said section 
to former permanent position, em- 
ployee’s salary rate may be fixed 
initially, upon retransfer, at any 
rate within the grade as reallocated, 
not to exceed rate previously paid 
in unclassified position 

Unclassified to classified positions: 

Salary rate of nonclassified temporary 
census employees restored by re- 
transfer under sec. 3, act of June 18, 
1929, to their former classified posi- 
tions on Census Bureau permanent 
roll may be fixed initially, upon re- 
transfer, at any rate within their 
respective classified grades, not to 
exceed rate previously paid in un- 
classified positions. 21 Comp. Gen. 
386, modified 
Where permanent classified position, 

from which census employee was 
transferred under sec. 3, act of June 
18, 1929, to temporary unclassified 
position during decennial census 
period, has been reallocated prior to 
retransfer pursuant to said section 
to former permanent position, em- 
ployee’s salary rate may be fixed 
initially, upon retransfer, at any 
rate within the grade as reallocated, 
not to exceed rate previously paid in 
unclassified position........... 


CLOTHING: 
Civilian: 


On discharge—desertion as effecting 
automatic extension of enlistment— 
provision in act, July 30, 1937, to effect 
that an enlistment in Coast Guard shall 
not be regarded as complete until en- 
listed man shall have served time lost on 
account of unauthorized absence, etc., 
does not operate to extend automatic- 
ally enlistment of a deserter who is not 
apprehended, or does not surrender, 
until after his enlistment has expired, so 
that such a deserter is not in the service 
after expiration of his enlistment and, 
hence, is not entitled to be furnished 
civilian clothing upon discharge there- 
after “under conditions otherwise than 
honorable”’_ . anita 

Selectees, enlistees, “ete. —shipment of 
clothing to home—if an appropriation 
is available for shipping home civilian 
clothing of selectees and certain other 
personnel at Govt. expense, procedure 
proposed approved whereby War Dept. 
will not issue Govt. bills of lading but 
will make shipments by prepaid ex- 
press, provided provision authorizing 
shipment, with articles authorized to be 
shipped at Govt. expense, of other arti- 
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cles at expense of shipper be either elimi- 
nated or clarified to permit accurate 
verification of Govt.’s share of transpor- 


tation charges; and provided carrier . 


support its bills with consignees’ receipts 
PUNE. onc dace ce cbbdudedddwdnnoce 


Uniforms: 


See, also, Personal Furnishings. 
Army of the United States: 
Advancement in pay period or rank 
beyond that for which uniform allow- 
ance is authorized—right of Army 
officer on active duty on Dee. 4, 1942, 
to uniform allowance authorized by 
act of that date for personnel of Army 
of U. 8. on active duty on or after that 
date who were on active duty on Apr. 
3, 1939, or were thereafter accepted for 
active duty, and who were entitled to 
pay of first, second or third period on 
Apr. 3, 1939, or on date of acceptance, 
is not affected by fact that after 
acceptance for active duty on Apr. 14, 
1942, as a captain entitled to pay of 
third period, he became entitled to 
pay of fourth period and was subse- 
quently released and thereafter re- 
called to active duty while entitled to 


surgeons, entitlement 
general—full time contract surgeons 
serving with Army of U. 8S. render 
services as civilian physicians and do 
not serve in any of the grades specified 
in act of Dec. 4, 1942, which authorizes 
Payment of a uniform allowance to 
certain personnel in Army of U. 8S. or 
any component thereof on active duty 
in the grades specified therein, and, 
therefore, payment of said allowance 
to such contract surgeons is not 


Recommission: 

Commission following commissioned 
service in prior World War—right 
of officer in Army of U. 8. or in 
Officers’ Reserve Corps to uniform 
and equipment allowance authorized 
by act, Mar. 9, 1942, is not affected, 
insofar as such right depends upon 
whether or not his commission is an 
original one, by commissioned serv- 
ice in World War (1917-1918) in any 
component of Army of U. 8. except 


Commission in Army of U. 8. following 
commission in component organiza- 
tien—A person commissioned sub- 
sequent to Sept. 26, 1941, in the 
Army of the U. 8S. after having pre- 
viously held a commission in the 
Officers’ Reserve Corps or in the 
Regular Army is not entitled, upon 
being accepted for extended active 
duty, to uniform and equipment 


Army of the United States— Continued. 
Recommission— Continued. 

allowance authorized by sec. 2, act, 
Mar. 9, 1942, for persons originally 
commissioned on or subsequent to 
Sept. 26, 1941, in Army of U. 8 

Commission in Army of U. S. following 
commission in Marine Corps—per- 
son commissioned in Army of U. 8. 
subsequent to Sept. 26, 1941, who 
previously had held a commission 
in Marine Corps Reserve is entitled, 
upon acceptance for extended active 
duty, to the uniform and equipment 
allowance authorized by sec. 2, act, 
Mar. 9, 1942, for persons originally 
commissioned on or subsequent to 
Sept. 26, 1941, in Army of United 


Commission in Regular Army follow- 
ing commission in Officers’ Reserve 
Corpe—A person accepted prior to 
Sept. 26, 1941, for extended active 
duty as an Officers’ Reserve Corps 
officer but who, subsequent to Sept. 
26, 1941, and prior to Mar. 9, 1942, 
accepted a commission in the Regu- 
lar Army is not serving under an 
original commission so as to entitle 
him to the uniform and equipment 
allowance authorized by sec. 2, act, 
Mar. 9, 1942, for officers originally 
commissioned subsequent to Sept. 
26, 1941, in Army of U. 8. or certain 
components thereof 

Coast Guard Reserve—reporting for duty 
prior to act prohibiting additional allow- 
ances—under dct of July 11, 1941, amend- 
ing sec. 210, Coast Guard Auxiliary and 
Reserve Act of 1941, so as to authorize 
additional uniform allowance of $150 to 
be paid officers of Reserve ‘‘when they 
first report for active duty” in time of 
war or national emergency, officer of 
Reserve who already was on active duty 
on date of amendatory act—during na- 
tional emergency proclaimed on Sept. 
8, 1939—is entitled to additional allow- 
ance the same as reservists thereafter 
reporting for duty 

Gratuity under Naval Aviation Cadet Act 
as barring gratuity under Naval Reserve 
Act—an officer who was commissioned 
in Marine Corps Reserve pursuant to 
Naval Aviation Cadet Act of 1942 and 
who received the uniform gratuity of 
$150 authorized by section 11 of that act 
is not entitled to an additional uniform 
gratuity under last proviso of sec. 302, 
Naval Reserve Act of 1938, upon being 
assigned to active duty during war or 


Entitlement as if commissioned in Army 
of the United States— National Guard 
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since Sept. 16, 1940, in his capacity as 
such an officer is not entitled to uni- 
form and equipment allowance au- 
thorized by sec. 2, act, Mar. 9, 1942, for 
persons originally commissioned on or 
subsequent to Sept. 26, 1941, in Army 
of U. 8., and for Officers’ Reserve 
Corps officers commissioned prior to 
Sept. 26, 1941 

Entitlement as if commissioned in 
Officers’ Reserve Corps—National 
Guard officer who has served on active 
duty since Sept. 16, 1940, in his capac- 
ity as such an officer is not entitled to 
uniform and equipment allowance 
authorized by sec. 2, act, Mar. 9, 1942, 
for persons originally commissioned 
on or subsequent to Sept. 26, 1941, in 
Army of U. S., and for Officers’ Re- 
serve Corps officers commissioned 
prior to Sept. 26, 1941 

General rule as to entitlement under 
acts of May 14, 1940, and Mar. 9, 
1942—neither of uniform and equip- 
ment allowance acts of May 14, 1940, 
and Mar. 9, 1942, was made applicable 
to National Guard officers, except pos- 
sibly National Guard officers who 
may have been or may be, commis- 
sioned subsequent to Sept. 26, 1941, 
in Army of the United States__.....- 


Officers’ Reserve Corps: 


Effect of prior training periods: 

Multiple training periods in same 
fiscal year—A period of active duty 
training of 3 months or less com- 
pleted by an Officers’ Reserve Corps 
officer in same fiscal year he had 
completed a prior similar training 
period is not to be counted as one of 
the active duty training periods of 
3 months or less a total of 3 of which 
completed in separate fiscal years 
would preclude officer from receiv- 
ing uniform and equipment allow- 
ance authorized for such officers by 
sec. 2, act, Mar.-9, 1942, upon ac- 
ceptance for extended active duty. 

Short periods with Civilian Conserva- 
tion Corps continued until becom- 
ing extended active duty—where 
Officers’ Reserve Corps officer per- 
formed continuous active duty 
from June 13, 1934, to September 30, 
1935, with Civilian Conservation 
Corps, although under separate 
orders for periods of 3 months or 
less, no period of such service is to be 
counted as an active duty training 
period of 3 months or less, a total of 
3 of which completed in separate 
fiscal years would preclude officer 
from receiving uniform and equip- 


ment allowance authorized for such 
officers by sec. 2, act, Mar. 9, 1942, 
upon acceptance for extended active 


Training period as member of Na- 
tional Guard—A period of active 
duty training of 3 months or less as 
as a member of the National Guard 
is not required to be counted by an 
Officers’ Reserve Corps officer as 
one of the active duty training 
periods of 3 months or less a total of 
3 of which completed in separate 
fiscal years would preclude the officer 
from receiving the uniform and 
equipment allowance authorized for 
such officers by sec. 2, act, Mar. 9, 
1942, upon acceptance for extended 


Training period completed subsequent 
to uniform allowance act of May 14, 
1940—an Officers’ Reserve Corps 
officer who has completed, in sepa- 
rate fiscal years, 3 periods of active 
duty training of 3 months or less is 
precluded from receiving uniform 
and equipment allowance authorized 
for such an officer, upon acceptance 
for extended active duty, by sec. 2, 
act, Mar. 9, 1942, even though only 
two of such active duty training 
periods were completed prior to 
uniform and equipment allowance 
act of May 14, 1940 

Training period immediately followed 
by extended active duty—an active 
duty training period of 3 months or 
less completed by an Officers’ Re- 
serve Corps officer, even though 
such period be immediately followed 
by extended active duty, is required 
to be counted as one of the active 
duty training periods of 3 months 
or less a total of 3 of which completed 

. in separate fiscal years would pre- 
clude officer from receiving the uni- 
form and equipment allowance 
authorized for such officers by sec. 2, 
act, Mar. 9, 1942, upon acceptance 
for extended active duty 

Training periods for which allowance 
was payable but not paid—where 
otherwise proper, claims of Officers’ 
Reserve Corps officers on extended 
active duty for $150 uniform and 
equipment allowance authorized by 
sec. 2, act, Mar. 9, 1942, may be al- 
lowed in full amount without deduc- 
tion of $50 for each of one or two 
active duty training periods of 3 
months or less in separate fiscal 
years completed prior to uniform 
and equipment allowance act of May 
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Officers’ Reserve Corps—Continued. 
Effect of prior training periods—Con. 
14, 1940, for which no allowance was 
Training periods not com 
cause of physical unfitness—A 
period of active duty training of 3 
months or less which was com- 
menced by a member of Officers’ 
Reserve Corps but not completed 
because of physical unfitness of the 
officer is not required to be counted 
as one of the active duty training 
periods of 3 months or less a total of 
8 of which completed in separate 
fiscal years would preclude officer 
from receiving uniform and equip- 
ment allowance authorized for such 
officers by sec. 2, act, Mar. 9, 1942, 
upon acceptance for extended active 


Prior extended active duty: 

Effect of such active duty commencing 
prior to uniform allowance act of 
May 14, 1940—right of an Officers’ 
Reserve Corps officer on extended 
active duty to uniform and equip- 
ment allowance authorized by sec. 
2, act, Mar. 9, 1942, is not affected 
by fact that such period of extended 
active duty commenced on July 16, 
1939, that is, prior to uniform and 
equipment allowance act of May 

Effect of such active duty from June 
1, 1936, to May 31, 1937—right of 
Officers’ Reserve Corps officer on 
extended active duty to uniform 
and equipment allowance authorized 
for such officers by sec. 2, act, Mar. 
9, 1942, is not affected by fact that he 
performed one year of active duty 
from June 1, 1936, to May 31, 1937_ - 

Short periods with Civilian Con- 
servation Corps continued until 
becoming extended active duty— 
where Officers’ Reserve Corps officer 
performed continuous active duty 
from June 13, 1934, to September 30, 
1935, with Civilian Conservation 
Corps, although under separate 
orders for periods of 3 months or less, 
no period of such service is to be 
counted as an active duty training 
period of 3 months or less, a total of 
3 of which completed in separate 
fiseal years would preclude officer 
from receiving uniform and equip- 
ment allowance authorized for such 
officers by sec. 2, act, Mar. 9, 1942, 
upon acceptance for extended active 
BP sind ciscnte be ddkiajadilatsakcs 

Recommission : 

Commission following commissioned 

service in prior World War—right 


Officers’ Reserve Corps—Continued. 
Recommission—Continued. 

of officer in Army of U. 8. or in 
Officers’ Reserve Corps to uniform 
and equipment allowance authorized 
by act, Mar. 9, 1942, is not affected, 
insofar as such right depends upon 
whether or not his commission is 
an original one, by commissioned 
service in World War (1917-1918) in 
any component of Army of U. 8. 
except Regular Army 

Entitlement where subsequently com- 
missioned in Regular Army—A 
person accepted prior to Sept. 26, 
1941, for extended active duty as 
an Officers’ Reserve Corps officer 
but who, subsequent to Sept. 26, 
1941, and prior to Mar. 9, 1942, ac- 
cepted a commission in the Regular 
Army is not entitled to the uniform 
and equipment allowance authorized 
by sec. 2, act, Mar. 9, 1942, for 
Officers’ Reserve Corps officers 
commissioned prior to Sept. 26, 1941. . 

National Guard service intervening 
between commissions in Officers’ 
Reserve Corps—membership of 
person in National Guard interven- 
ing between two separate com- 
missions in Officers’ Reserve Corps 
does not affect his rights as Officers’ 
Reserve Corps officer to uniform 
and equipment allowances author- 
ized for such officers by act, May 
14, 1940, as amended, for active duty 
training periods “following their 
original appointment’’ mentioned 
therein, or to the uniform and equip- 
ment allowance authorized by sec. 2, 
act, Mar. 9, 1942, for such an officer 
who is accepted for extended 
active duty and who has not com- 
pleted his first 3 periods of active 
duty training of 3 months or less in 
separate fiscal years “following his 
original appointment” 

Status of uniform allowance for foreign 
exchange loss relief purposes—uniform 
and equipment allowance authorized 
for certain Army officers by act of Dec. 
4, 1942—referred to as a “gratuity” in 
earlier statutes containing comparable 
provisions for other services—is within 
scope of term “‘net pay and allowances” 
as used in Exec. Order 7972, as amended, 
issued pursuant to exchange loss act of 
Mar. 26, 1934, in prescribing basis upon 
which foreign currency appreciation 
losses are payable to employees serving 
generally under the War Department, 
and, therefore, a currency appreciation 
loss is payable on said allowance for 
uniforms and equipment, if otherwise 


201 
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CLOTHING— Continued. Page| COMMERCE DEPARTMENT —Con. Page 
Uniforms—Continued. Census Bureau—Continued. 


Status of uniform gratuity as a right, 
allowance, etc.—status as a right, allow- 
ance, ete., of the “uniform gratuity” 
authorized by statute for service officers 
with respect to the expense of acquiring 
the prescribed uniform 

COAL: 

Contracts. See Contracts, coa!; Contracts, in- 

creased costs, wages, coal contracts. 
COAST GUARD: 

As being included in Navy—general rule— 
word “Navy” in general statutory provi- 
sions includes Coast Guard, while operat- 
ing as part of Navy, where that interpreta- 
tion clearly appears consistent with pur- 
pose and spirit of statute involved and 
object which it was intended to accomplish 

CODE: 

United States: 

Binding effect—general rule—pursuant to 
1 U. 8. Code 54, the contents of U. S. 
Code have only a prima facie effect, and 
question of whether a statute is still in 
effect is for consideration under principles 
of statutory construction without regard 
to any statements contained in Code 
with respect thereto.................--- 

Errors—damage claim provisions—state- 
ment in note to 5 U. 8. Code 210 to effect 
that subject matter thereof, act of Apr. 
18, 1918, is now contained in 31 U. 8. 
Code 223 appears to be in error 

COLLECTIONS: 

Accounting, disposition, ete.—accounts cur- 
rent and other accounting schedule forms. 
See Accounts. 

COLUMBIA INSTITUTION FOR 
THE DEAF: 

Employees: 

Rates of compensation as being governed 
by that of predecessor—if basic salary 
rate of employee appointed by Columbia 
Institution for Deaf is authorized to be 
fixed within discretion of administrative 
office without regard to any law, there is 
no legal requirement that said basic 
salary rate be the same as that of his 


Status as “employees under the United 
States Government”—personnel of Co- 
lumbia Institution for the Deaf are em- 
ployees “under the United States Gov- 
ernment” within meaning of that term in 
overtime and additional compensation 
act of Dec. 22, 1942 i 

COMMERCE DEPARTMENT: 
Appropriations. See Appropriations, Com- 
merce Department. 
Census Bureau: 

Personnel: 

Retransfer to permanent roll: 

Salary rate of nonclassified temporary 
census employees restored by re- 
transfer under sec. 3, act of June 18, 
1929, to their former classified posi- 


Personnel—Continued. 

Retransfer to permanent roll—Con. 
tions on Census Bureau permanent 
roll may be fixed initially, upon re- 
transfer, at any rate within their re- 
spective classified grades, not to 
exceed rate previously paid in un- 
classified positions. 21 Comp. Gen. 


Where permanent classified position, 
from which census employee was 
transferred under sec. 3, act of June 
18, 1929, to temporary unclassified 
position during decennial census 
period, has been reallocated prior to 
retransfer pursuant to said section 
to former permanent position, em- 
ployee’s salary rate may be fixed 
initially, upon retransfer, at any 
rate within the grade as reallocated, 
not to exceed rate previously paid in 
unclassified position 


COMMISSIONERS: 
Conciliation: 


Fees: 

War emergency additional compensa- 

tion legislation: 
Applicability — conciliation commis- 
sioners whose fees are prescribed by 
11 U. 8. Code 203 (b), are entitled 
under, and within limitations of, 
overtime and additional compensa- 
tion act of Dec. 22, 1942, to an in- 
crease in their statutory fees on a 10 
percent basis, the formula specifi- 
cally made applicable by said act to 
“officers or employees whose com- 
pensation is based on * * * 


procedure (prescribed in this deci- 
sion) to be followed by this office in 
settlement of accounts of U. 8. com- 
missioners involving 10 percent in- 
crease in fees to which they are en- 
titled under, and within limitations 
of, overtime and additional compen- 
sation act of Dec. 22, 1942, may be 
followed administratively, so far as 
such procedure may be applicable, 
in making payments of the fees, as 
temporarily increased by said act, 
authorized for conciliation and su- 
pervising concilation commissioners 


Supervising conciliation: 


Fees: 

War emergency additional compensation 

legislation: 
Applicability—supervising conciliation 
commissioners whose fees are pre- 
scribed by 11 U. 8. Code 203 (b), are 
entitled under, and within limita- 
tions of, overtime and additional 
compensation act of Dec. 22, 1942, to 
an increase in their statutory fees on 


720 
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COMMISSIONERS— Continued. 


Supervising conciliation—Continued. 
Fees—Continued. 


War emergency additional compensation 


Paze | COMMISSIONERS—Continued. 
United States—Continued. 
Fees—Continued. 


legislation—Continued. 

8 10 percent basis, the formula specifi- 
cally made applicable by said act 
to “officers or employees whose com- 
pensation is based on * * * 
fees”’ 

Manner of accomplishing increase— 
procedure (prescribed in this deci- 
sion) to be followed by this office in 
settlement of accounts of U. 8. com- 
missioners involving 10 percent in- 
crease in fees to which they are en- 
titled under, and within limitations 
of, overtime and additional com- 
pensation act of Dec. 22, 1942, may 
be followed administratively, so far 
as such procedure may be applicable, 
in making payments of the fees, as 
temporarily increased by said act, 
authorized for conciliation and super- 
vising conciliation commissioners -- 


examination after removal, or that 
warrant of removal contained a direc- 
tion for further examination. 7 ©. D. 


Arrest in one district and removal to 
another for trial—comprehensive 
discussion, as affecting fees pre- 
scribed by 28 U. 8. Code 507 for U. 8. 
commissioners, of procedural re- 
quirements under secs. 1014 and 
1029, R. 8., for removal of offenders 
from one judicial district to another 


Types for which reimbursement is 
authorized—under 28 U. 8. Code 
697, prescribing fees payable to U. 8. 
commissioners, fees may be allowed 
only for proceedings in cases prop- 
erly within commissioners’ jurisdic- 
tion, or otherwise clearly in com- 
pliance with course of action which 


United States: acts of Congress prescribe, as ex- 


Fees: plained and implemented by deci- 
Commitments—arrests in one district 


and removal to another for trial— War emergency additional compensa- 


where offender is arrested in one judi- 
cial district and removed to another 
for trial, it is to be presumed that, 
under removal procedure prescribed 
by secs. 1014 and 1029, R. 8., prelimi- 
nary examination (or unqualified 
waiver thereof) and commitment take 
place in district of arrest, and, there- 
fore, a fee for final commitment may 
not be allowed under 28 U. 8. Code 
597, to U. 8. commissioner in district 
to which offender is removed, in ab- 
sence of showing that, in a removal 
case on complaint where no hearing is 
to be held, the court regards commit- 
ment by commissioner as essential, or 
unless, in a case where hearing was 
held, the account is supported by same 
evidence required in support of fees 


Hearings—arrest in one district and re- 
moval to another for trial—where an 
offender is arrested in one judicial dis- 
trict and removed to another for trial, 
it is to be presumed that, under re- 
moval procedure prescribed by secs. 
1014 and 1020, R. 8., he has been 
granted (or has unqualifiedly waived) 
preliminary examination in district of 
arrest and that no further proceedings, 
for which fees pertaining to hearings 
are payable under 28 U. 8. Code 507, 
are required before U. 8. commissioner 
in district to which offender is re- 
moved, and, therefore, such fees will 
not be allowed to commissioner in 
latter district, in absence of showing 
that commissioner’s court directed an 


tion legislation: 

Applicability—U. S. commissioners 
whose fees are fixed by 28 U. 8. Code 
507, are entitled under, and within 
limitations of, overtime and addi- 
tional compensation act of Dec. 22, 
1942, to an increase in their statutory 
fees on a 10 percent basis, the formula 
specifically made applicable by said 
act to “‘officers or employees whose 
compensation is based on * * * 


Manner of accomplishing increase: 

In settlement by this office of quar- 
terly accounts of U. 8. commis- 
sioners, involving fees earned 
during period Dec. 1, 1942, through 
Apr. 30, 1943, effective period of 
overtime and additional compen- 
sation act of Dec. 22, 1942, the 
total amount of fees allowed will 
be increased by 10 percent—the 
percentage increase authorized by 
said act—subject to maximum 
monthly increase of $24.16 author- 
ized by the act, provided that only 
so much of monthly increase will 
be allowed as will not increase 
monthly “aggregate compensa- 
tion” beyond $416.66 (Mia of $5,000 
per annum limitation of the act), 
any necessary adjustment to be 
made as of Apr. 30, 1943, so that 
proper amount of increase may be 
received for the five months in- 


U. 8. commissioners will not be re- 
quired to claim in their accounts 
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COM MISSIONERS— Continued. 
United States—Continued. 


Page | COMPENSATION—Continued. 
Additional—Continued, 


Fees—Continued. 
War emergency additional compensa- 
tion legislation— Continued. 
Manner of accomplishing increase 
—Continued. 
the 10 percent increase authorized 
to be added to their fees under the 
overtime and additional compen- 
sation act of Dec. 22, 1942, but 
such increase will be added to the 
total amount of such fees upon 
settlement of their quarterly ac- 
counts by this office pursuant to 
28 U. 8. Code 599 
Status of commissioners as civilia 

employees— U.S. commissioners are 

“civilian employees in or under the 

United States Government” within 

meaning of overtime and additional 

compensation act of Dec. 22, 1942... 


Flat amount war emergency increase: 

Computation of per diem and per hour 
equivalents of $300 per annum rate. _- 

Intermittent or irregular employees____- 

Postal Service employees. See Com- 
pensation, additional, Postal Service 
employees, war emergency general 
salary increase. 

Salary tables—Gen. Reg. 54, Supp. 16, 
June 12, 1943__..........-- 

Percentage increase in lieu of overtime 
compensation: 

Acceptance of less than that to which 
entitled as constituting a waiver of 
unpaid balance—acceptance by an 
employee of lower rate of compensa- 
tion than that properly due under 
overtime and additional compensation 
act of Dec. 22, 1942, does not constitute 
a waiver of the right to the statutory 


1091 
1091 


COMMISSIONS: 
See Boards and Commissions; also, commis- 
sions by name. 
COMPENSATION: 
Acceptance of less than established 


increase properly due 
’ Amount of increase limitations: 
Applicability on daily basis—the 
day, rather than the week or pay 
period, is the proper basis for apply- 


amount—as constituting a waiver. See 

Compensation, waivers. 

Additional: 

Differentials. See Compensation, differ- 
ential. 

Double compensation cases. See Com- 
pensation, double. 

Federal restrictions applicability to Fed- 
eral funds contributed to States, Ter- 
ritories, Ete.—while funds allotted to 
and accepted by State or Territory 
from Labor-Federal Security Appro- 
priation Act, 1943, for education and 
training of defense workers become 
State or Territorial funds not subject 
to Federal dual compensation statutes, 
such funds when allotted to District of 
Columbia remain Federally appropri- 
ated funds in same manner as other 
funds provided for use of Dist. of Col. 
Govt., and, as such, are subject to such 
dual compensation statutes, even though 
regulations issued under said appropria- 
tion act define “State” to include Dist. 


Fee basis employment and per annum 
employment—employment by one Govt. 
agency of a medical adviser on an annual 
salary basis who is also employed, 
whether by contract or otherwise, by 
another Govt. agency as a consultant on 
a fee basis does not constitute a violation 
of restriction against holding of more 
than one office contained in act of July 
31, 1894, as amended, (15 C. G. 828, 
modified), nor does such employment 
constitute a violation of dual compensa- 
tion restrictions of sec. 1765, R. S., and 
act, May 16, 1916, as amended 


ing $5,000 per annum salary rate 
limitation prescribed by overtime 
and additional compensation act of 
Dec. 22, 1942, to full time employees 
paid on a time basis 

As having reference to employee's 
basic compensation—salary limita- 
tion on amount—$2,900 per annum— 
on which there may be computed 
the overtime and additional compen- 
sation provided by act of Dec. 22, 
1942, for certain classes of Govt. em- 
ployees, and the limitation on ag- 
gregate salary payable under said 
act—at a rate of $5,000 per annum— 
are limitations having reference to 
an employee’s “‘basic’’ compensa- 


Averaging of increase over period dur- 


ing which legislation is effective. 745,791 


Compensation on which increase is to 
be computed. See Compensation, 
additional, percentage increase in lieu 
of overtime compensation, compensa- 
tion on which increase is to be com- 
puted. 

Compensation which is to be included 
for aggregate compensation limi- 
tation purposes. See Compensation, 
additional, percentage increase in lieu 
of overtime compensation, compensa- 
tion which is to be included for aggre- 
gate compensation limitation purposes. 

Per diem or per hour equivalents of 
annual salary limitations 

Applicability: 

Agriculture Dept. employees whose 

wages are adjusted in line with pre- 


589, 776, 791 
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Percentage increase in lieu of overtime 
compensation— Continued. 
Applicability— Continued. 
Agriculture Dept. employees whose 
wages are fixed under informal ad- 


ministrative practices.............-. 804 
Architect of the Capitol.............- 1132 
As being primarily for administrative 

CUI RIIIIIIR, 6 ose cccticedss dssece 752 
Bureau of Engraving and Printing 

QIN iin nn ht dn sts Bcddcsonne 615 
Cooperative employees_-__.........- 702, 745 
Customs employees serving in bonded 

EE ee a eae 1055 
District land office registers. ........- 745 
District of Columbia Register of Wills 

nee ae Se 685 


Employees of office of Architect of 
Capitol and House and Senate 
RIE Be 589 

Employees whose hours of work are 
governed by those of private estab- 
SIN oo 8s 5 eet... 1055 

Exception as to heads of departments, 
etc., as being applicable only to 
executive bramch-..........-. : 1132 

Foreign Service native employees 678 

Full time employees, in general, on 

(fp rage ee ttre or 

Full time employees on 1 night shift ¢ on 
regular workweek of 40 hours or less. 827 

General scope as to part time employ- 


General scope of exception as to elected 
officials, judges, and heads of depart- 
RTE MB Rist Occ dss eeomcteense 1132 

General scope of legislative provision 
excluding employees whose wages 
are fixed by wage boards or similar 


administrative authority... ....... 596 
Government Printing Officeemployees 596 
Howard University employees. -.___. 770 
Interior Dept. employees for whom no 

time and one-half for overtime has 

been established ___-_- ee ee 641 
International Boundary Commission, 

U. 8. and Mexico, employees. -_.._.- 651 
Library of Congress employees paid 

from “Sunday Opening” -appro- 

ils estan ccontesecebiis 682 
Panama Canal personnel 

Court employees. -................. 752 

Marine dispatchers................- 752 

Policemen and firemen. ............ 752 

School teachers... ................- 752 
Veterans’ Administration medical con- 

arises ei ceeen sick sine _ 
“When actually employed” em- 

QRUEB. s dc dn cccnesedncedscsioucccce 851 


As affecting employee's eligibility for 

automatic promotion—payment of 
overtime compensation, or 10 percent 
additional compensation in lieu there- 
of, under act of Dec. 22, 1942, does not 


Page | COMPENSATION —Continued. 
Additional —Continued. 
Percentage increase in lieu of overtime 
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compensation— Continued. 
constitute an “‘equivalent increase in 
compensation” within meaning of 
within-grade salary-advancement sta- 
tute of Aug. 1, 1941, and does not affect 
an employee’s eligibility to a within- 
grade salary advancement thereunder. 589 
Compensation limitations as barring 
percentage increase—single position 
compensation limitations—A person 
who is hired under appropriation for 
clerk hire of members of Congress may 
be paid the 10 percent additional com- 
pensation, authorized by act, Dec. 22, 
1942, on 80 much of his ‘‘earned basic 
compensation as is not in excess of a 
rate of $2,900 per annum,” notwith- 
standing that payment of such addi- 
tional compensation will cause to be 
exceeded the $3,900 per annum salary 
rate limitation imposed by sec. 2, 
Legislative Pay Act of 1929, as 
amended, on persons hired under such 


an appropriation ..................... 570 
Compensation on which increase is to be 
computed: 
Dems MMM. ........ ccccccediisuss 770 
Cooperative employees. -__......- 702 
Library of Congress employees paid 
from “Sunday Opening” funds. --_- 776 
Library of Congress ae paid 
from trust funds..........+........-. 649 


Part time employees_.......... 738, 827, 1043 
Per hour employees of Bureau of En- 
graving and Printing............... 615 
Salary differential inclusion____......- 7 
Compensation which is to be included 
for aggregate compensation limita- 


tion purposes : 
Cooperative employees............... 702 
Library of Congress employees paid 

from “Sunday Opening” funds. --. 776 
Library of Congress employees paid 

from trust funds...................- 649 


Conciliation, supervising conciliation, 
and U. S. commissioners. See Com- 
missioners. 

Concurrent overtime compensation en- 
titlement—no employee is entitled to 
receive both overtime compensation 
and additional compensation on a 10 
percent basis by reason of act of Dec. 
22, 1942, providing for payment, with- 
in limitations prescribed therein, of 
overtime compensation or 10 percent 
additional compensation in lieu 


Designation in appointments of basic 
compensation plus percentage in- 


Effect of the legislative enactment as 
requiring establishment of a wage 
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COMPENSATION—Continued. Page | COMPENSATION—Continued. Page 


Additional—Continued. 
Percentage increase in lieu of overtime 
compensation—Continued. 

Effect of the legislative enactment on 
administrative discretion to require 
additional hours of work. -....-. 

Effect of the legislative enactment « on 
prior statutes authorizing fixing of 
compensation by wage boards, etc. ._- 

Effect of the legislative enactment on 
prior statutes prescribing hours of 


Effect of the legislative enactment on 
prior statutes prohibiting additional 
CRONIES, Sinks 6b ictee pace 

General rule in determining whether an 
administrative authority is similar to 


‘ Informal administrative practices in 
fixing wages as constituting a wage 


U. S. and Mexico—as constituting an 
administrative authority similar to 


Manner of payment of amounts not paid 
prior to transfer or separation from 


National War Labor Board—as consti- 
tuting an administrative authority 


Payment as being mandatory or dis- 
cretionary—words “shall be paid 
additional compensation” appearing 
in portion of act of Dec. 22, 1942, pro- 
viding for 10 percent additional 
compensation in lieu of overtime 
compensation, to certain classes of 
employees—including employees in or 
under legislative branch—within limi- 
tations specified therein, are words of 
mandate or command and vest no 
discretion whatever in any one to deny 
the additional compensation to em- 
ployees otherwise coming within the 
terms and limitations of the act... . 

Payment notwithstanding creation of 
an appropriation deficiency—any exist- 
ing appropriation for the present fiscal 
year available for the payment of 
salaries of employees of the House of 
Representatives is available for pay- 
ment, to such employees, of the 10 
percent additional compensation, in 
lieu of overtime compensation, author- 
ized by the act of Dec. 22, 1942, within 
the limitations specified therein, irre- 
spective of any deficiency that may be 
incurred as a result of paying such 


Periodic adjustments of wages as a req- 
uisite to constituting an administra- 
tive authority a body similar to a wage 


Additional—Continued. 
Percentage increase in lieu of overtime 
compensation—Continued. 

Postal Service employees. See Com- 
pensation, additional, Postal Service 
employees, war emergency general salary 
increase. 

Public Printer and Joint Committee on 
Printing—as constituting an admini- 
strative authority similar to wage 


Purpose as being confined to employ- 
ees on American standard of living... 
Salary tables—Gen. Reg. 54, Supp. 16, 


Secretary of Treasury—as constituting 
an administrative authority similar 


Postal Service employees: 

Night work extra pay status as part of 
base pay—general rule—10 percent 
extra pay for night work authorized 
by 39 U. S. C. 828 to be paid postal 
employees has never been regarded as 
part of employees’ base pay for retire- 
ment deductions or otherwise... ._- 

War emergency general salary increase: 
Applicability: 

Clerical-mechanical service employ- 


Clerks at third-class post offices paid 
from clerk-hire allowance for post- 
masters... . anes 

Special delivery messengers... atacnedae 

Supervisory employees whose com- 
pensation is adjusted on basis of 
prior year’s postal receipts 

Application separately of flat-amount 
and percentage increases to dually 
employed personnel. _._........- 

Compensation on which increase is to 

be computed: 


Fourth-class postmasters 791, 1116 


Night-work extra pay - -......- 


Special delivery fees ... 701, 1116 


Daily rate computation basis 
Inclusion of increase in hourly pay on 
which is computed extra pay for 
night work _. . 
Limitation on average monthly in- 
crease earnings: 
Adjustments for above- and below- 
average monthly earnings. - . 
Application to personnel dually em 
ployed in separate positions - 
Postal receipts which may be increased 
in determining basic compensation 
Special delivery fees and regular com- 
pensation as separate items for in- 
crease computation purposes... . 
Voucher notations for retirement de- 
duction purposes—vouchers cover- 
ing salary payments to clerks and 
assistant postmasters at third-class 
postoffices who are within the pur- 
view of the Retirement Act should 
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COMPENSATION—C ontinued. 
Additional—Continued. 
Postal Service employeea—Cont inued. 

War emergency general salary increase— 
Continued. 

distinguish between the basic salary, 
which is subject to the retirement 
deductions, and the additional com- 
pensation authorized for postal em- 
ployees by the act of Apr. 9, 1943, 
which is not subject to such deduc- 
tions 

Allowances: 

In kind: 

Inclusion of value in salary for comput- 
ing war emergency general salary in- 
crease—if reasonable value of board 
and/or quarters furnished in kind to 
employees of Columbia Institution for 
the Deaf is administratively regarded 
as a part of their compensation, that 
value may be added to their cash sal- 
ary before computing the overtime 
compensation authorized by act of 


administrative regulations which 
divide equally the approved val- 
uation of a set of living quarters 
among all employees occupying 
them constitute a proper applica- 
tion of the law 

General applicability of statute re- 
quiring salary adjustment—sec. 
3, act, Mar. 6, 1928, requiring rea- 
sonable value of quarters furnished 
in kind by Govt. to employees 
shall be considered a part of their 
compensation, applies to every 
civilian employee who is furnished 
quarters in kind regardless of num- 
ber of employees quartered in same 
Govt. dwelling, building, or 


Total salary adjustment made 
against one of joint occupants: 
Where living quarters are assigned 
to an employee and proper de- 
ductions are made, pursuant to 
sec. 3, act, Mar. 5, 1928, from his 
salary representing the approved 
total valuation of the assigned 
quarters, there is no require- 
ment that deductions be made 
from salaries of other employees 
who may live or board with him, 
20 C. G. 727, amplified.___...... 
While employee cannot be com- 
pelled to share with other em- 
ployees Govt. quarters assigned 
to him for which deductions are 
made, putsuant to sec. 3, act, 
Mar. 5,. 1928, from his salary, 
an administrative agency may, 


Page | COMPENSATION—Continued. 


Allowances—Continued. 
In kind—Continued. 
Salary adjustments—Continued. 
Joint occupancy—Continued. 

Total salary adjustments made 
against one of joint occupants— 
Continued. 
with employee’s consent, assign 
an entire set of quarters to one of 
several employee-occupants and 
deduct from his salary approved 
total valuation thereof, leaving 
it to such employee to make nec- 
essary adjustment with other 
occupants, but there should be 
no guarantee that employee will 
receive a proper proportion of 
value of quarters from the other 
occupants or that any employee 
can occupy quarters assigned to 


“Basic compensation” as relating to the 
position and not the employee—any ‘‘basic 
compensation,” computed at minimum 
Classification Act rates, relates to the 
position, not to the employee, and the 
amount thereof is definite and constant 
irrespective of whether an employee does 
or does not occupy the position 

Classification. See Classification. 

Conscientious objectors—assigned to civil- 
ian work—appropriation availability— 
funds available under Commerce Dept. 
Appro. Act, 1943, to certain bureaus 
of that department for expenses necessary 
to accomplish bureaus’ work may not be 
used to provide conscientious objectors 
assigned by the Director of Selectives Ser- 
vice to the work of said bureaus with any 
allowance of cash or compensation of any 


Deductions: 

Federal taxes. See Tazes, Federal, sal- 
ary deductions. 

Purchase of Government bonds. Sec 
Bonds, Government, savings bonds, pur- 
chase by pay roll deductions. 

De facto officers and employees: 

General rules regarding. See Officers and 
Employees, de facto, compensation. 

Reemployment after retirement. See 

‘Compensation, reemployment, after re- 
tirement. 

Demotions. See Compensation, reduction. 

Differential: 

Administrative authority to fix for posi- 

tions in Alaska: 

By establishment of classification grades 
higher than those for similar positions 
in continental U. S.—in absence of 
Executive order extending under 
authority of act of Nov. 26, 1940, all 
provisions of classification act to 
positions in custodial service under 
P. O. Dept. in Alaska, said Dept. may 
administratively allocate such posi- 
tions one or more grades higher than 
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COMPENSATION—Continued. 
Differential—Continued. 


Administrative authority to fix for posi- 
tions in Alaska—Continued. 
grades in which same or similar posi- 
tions are allocated in continental U. 8., 
provided salary rate so fixed for posi- 
tion in Alaska does not exceed by 
more than 25 percent the authorized 
salary rate for same or similar posi- 
tion in States 
Inaction of President under authority 
to extend Classification Act—in 
absence of Executive order extending 
under authority of act of Nov. 26, 1940, 
all provisions of classification act to 
positions in custodial service under 
P. O. Dept. in Alaska, said Dept. 
may administratively allocate such 
positions one or more grades higher 
than grades in which same or similar 
positions are allocated in continental 
U. 8., provided salary rate so fixed 
for position in Alaska does not exceed 
by more than 25 percent the authorized 
salary rate for same or similar position 


Recognition of long-existing practice— 
this office has long recognized adminis- 
trative practice of fixing salary differ- 
ential for civilian employees on duty 
in Alaska, so long as differential did 
not exceed by more than 25 percent 
salary rate authorized for same or 
similar positions in the States __....-- 

Administrative authority to fix for posi- 
tions outside U. S. generally—in ad- 
justing, pursuant to Brookhart Salary 

Act of July 3, 1930, the compensation of 

civilian field service positions in the 

territories and imsular possessions of 

U. S. and in foreign countries to grades 

and compensation schedules of Classifi- 

cation Act of 1923, as amended, it is 
within administrative discretion, if it be 
determined to be otherwise impractica- 
ble to recruit personnel for such positions, 
to fix a salary differential of not to 
exceed 25 percent of salary rate author- 
ized to be fixed for same or. similar 
positions in the States and District of 


General status as being applicable only to 
original position to which attached— 
while, when fixed pursuant to proper 
authority, compensation differential for 
employees in Canal Zone becomes part 
of regular salary of their positions, it is 
authorized solely because of location of 
Place where duties of position are to be 
performed; and employee is entitled to 
entire salary attached to such position 
(including differential) only so long as 
he is in duty status in particular posi- 
tion as to which payment of differential 


Maximum in absence of legislative ex- 
pression—maximum salary differential 
of 25 percent which this office has long 
recognized for positions outside U. 8. is 
arbitrary limitation deemed as being 
“practicable” and corresponding with 
that authorized by law for Canal Zone_. 

Payment while in travel status in con- 
tinental U. S.—Canal Zone employees 
generally—Govt. employees occupying 
positions in Canal Zone who perform 
duties while in an authorized travel 
status in continental U. 8. under proper 
orders, either within or without Dist. of 
Col., in connection with duties of their 
regular position in Canal Zone are en- 
titled to the compensation differential 
otherwise attaching to their positions 
when they perform their duties in Canal 


Payment while on detail in continental 
U. S.—Canal Zone employees generally— 
Govt. employees occupying positions in 
Canal Zone who are detailed to duties in 
continental U. 8. outside Dist. of Col. 
not in connection with their regular 
duties are not entitled to the compensa- 
tion differential which is payable when 
performing duties of their regular 
positions in Canal Zone_.._____-_..____- 

Payment while on leave of absence— 
Canal Zone employees generally— 
Govt. employees occupying positions in 
Canal Zone are entitled to continue to 
receive their regular rate of compensa- 
tion (including compensation differen- 
tial authorized for such employees) 
while they are in an annual leave status 
in continental United States or elsewhere 

Presidential establishment authority, in 
general, under act of Nov. 26, 140— 
provision in act of Nov. 26, 1940, author- 
izing President, in extending classifica- 
tion act to field service, to fix compensa- 
tion differentials under certain condi- 
tions of service, is merely incidental to— 
and applicable only in event of—exten- 
sion of classification act in all its phases 
to field service, including final jurisdic- 
tion and authority of Civil Service 
Comm., rather than admin. office con- 
cerned, to approve allocations of posi- 


Salary rate used in computation—mini- 
mum or other salary rate of grrde in 
which position is classified—salary dif- 
ferential—of not to exceed 25 percent of 
salary rate authorized to be fixed for 
same or similar position in the States and 
District of Columbia—which may be 
administratively fixed in adjusting, pur- 
suant to Brookhart Salary Act of July 3, 
1930, grades and compensation schedules 
of civilian field service positions in the 
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territories and insular possessions of the 
U. 8. and in foreign countries is not re- 
quired to be based on minimum salary 
rate of grade in which position is allo- 
cated, but may be based on any salary 
rate of such grade to which particular 
employee is properly entitled 

Status as being part of base salary for 
overtime or additional compensation 
computation purposes—an increase in 
compensation received by an employee 
as a result of application of salary differ- 
entials for positions outside U.S. which 
are compensated under Classification 
Act of 1923, as amended, is a part of em- 
ployee’s base compensation upon which 
the increase in compensation and salary 
limitations of overtime and additional 
compensation act of Dec. 22, 1942, should 
be computed 

Status as being part of base salary for 
retirement deduction purposes—an in- 
crease in compensation received by an 
employee as a result of application of 
salary differentials for positions outside 
U. 8S. which are compensated under 
Classification Act of 1923, as amended, is 
a part of employee’s base compensation 
upon which retirement deductions are 


Status for subsequent automatic promo- 
tion action purposes—an increase in com- 
pensation received by an employee as a 
result of application of salary differen- 
tials for positions outside U. 8. which 
are compensated under Classification 
Act of 1923, as amended, is not an 
“equivalent increase in compensation” 
within meaning of sec. 2 of uniform 
within-grade salary-advancement sta- 
tute of Aug. 1, 1941, and does not affect 
incumbent’s eligibility to a within- 
grade salary advancement under the 


Discharges and dismissals: 

See, also, related heading: Officers and Em- 
ployees, separation from service. 

Service after effective date—compensation 
entitlement in general—where employee 
was involuntarily separated from serv- 
ice by administrative office under 
erroneous assumption that field office 
had recommended such separation, but 
employee did not in fact receive notice 
of administrative action, and continued 
to work, for some time after effective 
date stated in separation instrument, he 
is entitled to compensation for services 
actually rendered—at least to date he 
received official notice of such adminis- 


District of Columbia employees—war 
emergency general salary increase. See 
Compensation, additional, percentage in- 


crease in lieu of overtime compensation; Com- 
pensation, overtime, war emergency general 
salary increare. 


Double: 


See, also, Officers and Employees, holding 
two positions. 

Amount limitations as barring—war emer- 
gency general salary increases. See 
Compensation, overtime, war emergency 
general salary increase, compensation 
limitations as barring overtime compen- 
sation. 

Civilian employees on military duty: 
Leave payments: 

As being a matter of right rather than 
discretionary—act of Aug. 1, 1941, as 
amended, authorizing civilian em- 
ployees on active military or naval 
duty to be paid for accumulated or 
current accrued annual leave con- 
currently with military or naval 
service, grants right which may not 
be denied - - 

Beginning point of leave period for 
which payment is made—regardless 
of when an application for payment 
for accrued annual leave, concur- 
rently with military service, is filed 
by or administratively approved 
for an employee under act, Aug. 1, 
1941, as amended, the period over 
which the leave must be computed 
begins with day following last day 
of active civilian service 

Break occurring between civilian and 
military duty—under act, Aug. 1, 
1941, as amended, civilian employee, 
upon entering on active military or 
naval duty, is entitled to payment 
for accumulated or current accrued 
annual leave concurrently with 
military or naval duty whether 
separated from his civilian position 
by resignation, administrative sepa- 
ration, or furlough, and regardless 
of whether he enters military or 
naval forces by induction, voluntary 
enlistment, or otherwise, provided 
there be no break in service between 
civilian and military service 

Effect of election to receive payment— 
civilian employee on active military 
duty who elected to be paid, and 
was paid, pursuant to act, Aug. 1, 
1941, as amended, for his accrued 
annual leave concurrently with 
military service has exhausted his 
right of election under the statute 
either to receive payment for the 
leave or to have it remain to his 
credit until his return from military 
0 odin diitise niin cinaddione : 

Effect of general rule that only one 
person may be paid salary of an 
office for same period—act, Aug. 1, 
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1941, as amended, conferring on 
civilian officers right to be paid for 
accumulated or current accrued 
annual leave concurrently with 
receipt of military pay, requires an 
exception to general rule that only 
one person may be paid salary of an 
office for same period, so that an 
officer who entered military service 
immediately upon ceasing to perform 
duty in his civilian office is entitled 
to payment for all annual leave to 
his credit even though his successor 
in office was appointed and entered 
upon duty prior to expiration of the 
leave period 


Effect of prior election to have leave 
remain to employee’s credit—under 
act, Aug. 1, 1941, as arhended, auth- 
orizing civilian employees in active 
military or naval service to be paid 
for accrued annual leave concur- 
rently with military or naval service, 
or, at their election, to have such 
leave remain to their credit until 
they return from such service, an 
employee in active military service 
may be paid for his accrued leave 
at any time, upon filing of an appli- 
cation therefor, while still in active 
military service, even though he 
may have previously requested that 
such leave remain to his credit 
until his return from military 
service. 22C. G. 229, distinguished - 


Effect of statute authorizing con- 
current payment on rule against 
concurrent military and civilian 
duty—recent statute authorizing 
payment for annual leave concur- 
rently with active military or naval 
service does not operate to modify 
rule that person may not be em- 
ployed in and paid compensation 
of civilian position while he is in 
active-duty status with pay in 
military or naval service-.-......-- 

Employees entering Army Specialist 
Corpe—employee who enters Army 
Specialist Corps from another branch 
of Federal service does not enter 
“upon active military or naval serv- 
ice” within meaning of act, Aug. 1, 
1, 1941, as amended, authorizing pay- 
ment for accumulated and current 
accrued annual leave concurrently 
with active military or naval service, 
and, therefore, in absence of other 
statutory authority therefor, pay- 
ment for the annual leave earned in 
another civilian position, is preclud- 
ed by dual compensation statutes_-. 


540712™—48——-79 


256 


Leave earned in permanent position 
prior to transfer to temporary posi- 
tion—since sec. 6, Annual Leave 
Regulations, does not provide for 
transfer of leave credit to or from a 
temporary position, annual leave ac- 
crued in a permanent position is lost 
upon transfer to a temporary one, 
and, therefore, an employee who en- 
ters military service while serving in 
a temporary position to which he 
transferred without break in service 
from a permanent position is not en- 
titled under act, Aug. 1, 1941, as 
amended, to be paid, concurrently 
with military service, for annual 
leave earned during service in the 
permanent position is 

Leave forfeited prior to increase in ac- 
crual rights—in view of act of Dec. 
17, 1942—retroactively effective to 
Sept. 8, 1939—increasing from 60 to 
90 days amount of annual leave that 
employees may accumulate during 
present national emergency, an em- 
ployee who entered active military 
or naval service subsequent to May 
1, 1940—date from which payment 
for accumulated annual leave con- 
currently with military or naval 
duty is authorized under act of Aug. 
1, 1941, as amended—may be paid for 
any additional amount of accumu- 
lated leave to which he has become 
entitled by reason of said act of Dec. 


Legislative authorization rights, gen- 
erally—under act, Aug. 1, 1941, as 
amended, civilian employee, upon 
entering on active military or naval 
duty, is entitled to payment for ac- 
cumulated or current accrued an- 
nual leave concurrently with mili- 
tary or naval duty whether sepa- 
rated from his civilian position by 
resignation, administrative separa- 
tion, or furlough, and regardless of 
whether he enters military or naval 
forces by induction, voluntary en- 
listment, or otherwise, provided 
there be no break in service between 
civilian and military service-___..-. 

Panama Canal employees: 

Legislative leave-payment authori- 
zation applicability—Panama Ca- 
nal and Panama Railroad Co. em- 
ployees who enter military or naval 
service are entitled to benefits of 
act, Aug. 1, 1941, as amended, au- 
thorizing payment for accumu- 
lated or current accrued annual 
leave concurrently with active 
military or naval service........ 
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Panama Canal employees—Con. 
Maximum number of days for which 
payable— Panama Canal and Pan- 
ama Railroad Co. employees en- 
tering military or naval forces are 
not entitled under act, Aug. 1, 
1941, as amended, authorizing 
payment for accumulated or cur- 
rent accrued annual leave concur- 
rently with active military or naval 
service, to payment for leave in 
excess of 120 days maximum au- 
thorized by Panama Canal leave 
regulations to be taken at any one 
time or commuted into cash upon 
termination of service, but upon 
return to civilian positions after 
military or naval duty, excess may 
be recredited. 21 C. G. 422, dis- 


Rate at which payable: 

Civilian employee on active military 
duty who was properly given an 
administrative promotion effec- 
tive within the period for which he 
was being paid, concurrently with 
military pay, civilian compensa- 
tion for accumulated and current 
accrued annual leave granted pur- 
suant to act, Aug. 1, 1941, as 
amended, is entitled to be paid at 
increased salary rate during such 
period of annual leave from effec- 
tive date of the promotion-.--..-..-. 

Where a postal employee, after en- 
tering military service but prior 
to time he applied for payment for 
his accrued annual leave pursuant 
to act, ‘Aug. 1, 1941, as amended, 
had been promoted on depart- 
mental rolis to higher rate of com- 
pensation to which he became en- 
titled by operation of law, and 
leave period—which must be 
counted as beginning with day fol- 
lowing last day of active civilian 
service—had expired before com- 
pensation increase became effec- 
tive, compensation for the leave is 
payable at same rate employee was 
receiving when he entered military 


Refund for purpose of restoring leave 
to employee’s credit—civilian em- 
ployee on active military duty who 
elected to be paid, and was paid, 
pursuant to act, Aug. 1, 1941, as 
amended, for his accrued annual 
leave concurrently with military 
service has exhausted his right of 
election under the statute either to 
receive payment for the leave or to 
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have it remain to his credit until his 
return from military service, and, 
therefore, he may not refund amount 
paid in order to have leave remain to 
his credit at a higher rate of com- 
pensation to which promoted on de- 
partmental rolls by operation of law 
after entrance on military duty-_-_-- 
Resignation date change for leave 
payment purposes—where, subse- 
quent to May 1, 1940, and prior to 
act, Apr. 7, 1942, extending to em- 
ployees voluntarily enlisted after 
May 1, 1940, payment-for-leave bene- 
fits of act, Aug. 1, 1941, a civilian 
employee resigned to enlist in Navy 
without break in service between 
civilian and naval service, effective 
date of resignation may now be 
changed so as to include period of 
accumulated or current accrued 
annual leave for which he is entitled 
to payment concurrently with active 
naval duty under said act of Apr. 7, 
1942. 21 C. G. 403, distinguished --. 
Scope of term “employees of the 
United States Government”—term 
“employees of the United States 
Government” as used in act, Aug. 
1, 1941, as amended, authorizing 
payment for accumulated or current 
accrued leave concurrently with 
active military duty, includes 
officers, as well as employees, who 
are entitled to annual leave with 


U. S. Attorney’s eligibility—U. 8. 
Attorney who resigned to enter 
military duty under an Army com- 
mission is entitled under act, Aug. 
1, 1941, as amended, to be paid for 
his accumulated and current accrued 
annual leave concurrently with re- 
ceipt of military pay if there was 
no break in service between effective 
date of resignation and actual en- 
trance on military duty, and even 
though his successor in office was 
appointed and entered on duty prior 
to expiration of the leave period-... 


District of Columbia employees. See Dis- 
trict of Columbia, employees. 

Election of amount for retention—an em- 
ployee who has received payment of two 
salaries in two positions in contravention 
of dual compensation statute of 1916 
should be afforded an opportunity to 
elect to refund the salary of either posi- 
tion, especially where annual leave in 
one of the positions is involved, and only 
in the event the employee fails to make 
an election will it be presumed that he 


Page 
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but there is no legal objection to pay- 
ment of fees to Federal employees for 
such teaching services, provided the 
fees are fixed by regulation and are 
not computed on a per diem or other 
SOND se doi ok eee Ss ose 362 


Leaves of absence: 

Concurrent civilian and military duty. 
See Compensation, double, civilian em- 
ployees on military duty; Compensa- 
tion, double, military personnel on 
cicilian duty. 


Concurrent employment by Govern- 
ment contractor—there is no general 
law which prohibits payment of com- 
pensation to civilian officer or em- 
ployee during a period of annual leave 
when also employed by a private con- 
tractor working for or under direction 
of U. 8. Govt.; nor do the dual compen- 
sation statutes apply in such a case.. 178 


Concurrent private employment—T here 
is no general law which prohibits pay- 
ment of compensation to civilian 
officer or employee during a period of 
annual leave when also employed by 
a private contractor. ....-........-..- 178 

Employees entering Army Specialist 
Corpe—employee who enters Army 
Specialist Corps from another branch 
of Federal service does not enter ‘“‘upon 
active military or naval service’ 
within meaning of act, Aug. 1, 1941, 
as amended, authorizing payment for 
accumulated and current accrued 
annual leave concurrently with active 
military or naval service, and, there- 
fore, in absence of other statutory 


Federal employee also paid from Federal 
allotment to District of Columbia—pay- 
ment, from Federal allotment to Dis- 
trict of Columbia, to a full time Federal 
employee of a per diem, in addition to his 
regular salary, for defense-training teach- 
ing services, which per diem is com- 
puted on basis of 1/360 of annual salary 
of a full time Dist. of Col. teacher, con- 
stitutes payment of another salary from 
appropriated funds and, hence, is pro- 
hibited by dual compensation statute of 
1916, but there is no legal objection to 
payment of fees to Federal employees 
for such teaching services, provided the 
fees are fixed by regulation and are not 
computed on a per diem or other time 
SR, cies Sdbicomnnenatigueweeuscdedess 362 

Federal restrictions applicability to Fed- 
eral funds contributed to States, 
Territories, ete.—while funds allotted 
to and accepted by State or Territory 
from Labor-Federal Security Appropria- 
tion Act, 1943, for education and training 
of defense workers become State or Terri- 
torial funds not subject to Federal dual 
compensation statutes, such funds when 
allotted to District of Columbia remain 
Federally appropriated funds in same 
manner as other funds provided for use 
of Dist. of Col. Govt., and, as such, are 
subject to such dual compensation 
statutes, even though regulations issued 
under said appropriation act define 
“State” to include Dist. of Col__.....-. 362 

Fees and salary: 

Employment by one Govt. agency of a 


medical adviser on an annual salary 
basis who is also employed, whether by 
contract or otherwise, by another 


authority therefor, payment for the 
annual leave earned in another civilian 
position, is precluded by dual com- 


Govt. agency as a consultant on a fee pensation statutes. ..........--------- 256 
basis does not constitute a violation of Recredit of annual leave upon em- 
restriction against holding of more than ployee’s refund of the equivalent 
one office contained in act of July 31, compensation—an employee who, dur- 
1894, as amended, (15 C. G. 828, modi- ing terminal leave in one agency, ac- 
fied), nor does such employment con- cepted a position with another agency 
stitute a violation of dual compensa- and received concurrent salary pay- 
tion restrictions of sec. 1765, R. &., ments for both positions in contra- 
and act, May 16, 1916, as amended.... 312 vention of dual compensation statute 
Federal employee also engaged in Dist. of 1916 may have the annual lvave 
of Col. defense-training capacity— earned in prior position restored and 
payment, from Federal allotment to transferred to the position in the latter 
District of Columbia, to a full time agency—there having been no break in 
Federal employee of a per diem, in addi- service—if he has elected to refund, 
tion to his regular salary, for defense- and has refunded, the salary received 
training teaching services, which per for the annual leave taken in the prior 
diem is computed on basis of 1/360 of position, but such leave may not be 
annual salary of a full time Dist. of restored and transferred if he has— 
Col. teacher, constitutes payment of either affirmatively or impliedly— 
another salary from appropriated elected to retain the salary received 
funds and, hence, is: prohibited by during the period of his annual leave 
dual compensation statute of 1916, in the prior position............----.-- 654 
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Military personnel on civilian duty: 
Effect of statute authorizing concurrent 
military pay and civilian leave pay- 
ments—recent statute authorizing 
payment for annual leave concurrently 
with active military or naval service 
does not operate to modify rule that 
person may not be employed in and 
paid compensation of civilian position 
while he is in active-duty status with 
pay in military or naval service.-.--._- 
Effect of statute granting reemployment 
benefits—recent statute granting 
reemployment benefits to persons 
entering military or naval forces upon 
their release from active duty does not 
operate to modify rule that person 
may not be employed in and paid 
compensation of civilian position while 
he is in active-duty status with pay in 
military or naval service..._........_. 
Military furlough with pay distin- 
guished from inactive duty as reserv- 
ist without pay—Govt. employee 
who has been inducted into military 
service may not be paid compensation 
for, or traveling expenses incident to. 
services rendered in his civilian posi- 
tion during period of furlough with pay 
from military service, but an employee 
who is inducted or enlisted in Army or 
Navy and is thereafter placed on in- 
active duty without pay as a reservist 
may be employed in a civilian position 
and receive compensation thereof dur- 
ing period of such inactive reserve 


Per diem and per annum employment— 
Federal employee also engaged in Dist. 
of Col. defense-training capacity— 
payment, from Federal allotment to 
District of Columbia, to a full time Fed- 
eral employee of a per diem, in addition 
to his regular salary, for defense-training 
teaching services, which per diem is 
computed on basis of 1/360 of annual sal- 
ary of a full time Dist. of Col. teacher, 
constitutes payment of another salary 
from appropriated funds and, hence, is 
prohibited by dual compensation statute 
of 1916, but there is no legal objection to 
payment of fees to Federal employees 
for such teaching services, provided 
the fees are fixed by regulation and are 
not computed on a per diem or other 


Per diem payment basis as constituting 
“salary”—general rale—compensation 
paid on a per diem basis, involving time 
as @ measure of payment—as distin- 
guished from payment on a fee basis— 
constitutes “salary” within meaning of 
act of May 10, 1916, as amended, pro- 

hibiting, under certain conditions, pay- 
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ment from appropriated funds of more 
than one salary to a person. ............ 

Retired personnel—concurrent retired 
and civilian service pay—limitation on 
amount as having reference to only basic 
compensation—limitation of $3,000 on 
combined rate of retired pay and annual 
compensation from a civilian position 
which retired military personnel, other- 
wise authorized, may receive under act 
of June 30, 1932, includes only the basic 
compensation of a civilian office or posi- 
tion, plus retired pay-.--..........- 


Foreign Service personnel: 


Native employees in general—entitiement, 
in general, to benefits of salary laws 
applicable to American citizens—it has 
been consistently held that employees 
in any branch of Federal service who are 
natives, and who are recruited locally 
outside continental U. S. and are paid 
compensation in accordance with local 
prevailing native wage rates for locality 
where employed, are not entitled to 
benefits of salary laws controlling pay- 
ments to American citizens. .--.- - , 

War emergency general salary increase. 
See Compensation, additional, percentage 
increase in lieu of overtime compensation; 
Compensation, overtime, war emergency 
general salary increase. 


Forty-hour week: 


Saving clause: 
Act of June 26, 1936: 

Effect of statutory salary rate in- 
creases subsequent to Mar. 28, 
1934: 

Basic salary rate of $0.65 per hour 
required by act of Aug. 1, 1942, to 
be paid part time charwomen may 
not be adjusted so as to maintain 
for part time charwomen employ- 
ed by Bu. of Engraving and Print- 
ing salary differential previously 
existing between their salaries and 
salaries for same work in other 
branches of Govt. by reason of 
operation of act of June 26, 1936, 
saving employees of Bureau from 
loss of weekly earnings resulting 
from establishment of 40-hour 
workweek under act of Mar. 28, 


Salary differentials of Bu. of Engrav- 
ing and Printing employees result- 
ing from operation of act of June 
26, 1936 (which saved such em- 
ployees from loss of weekly earn- 
ings due to establishment of 40- 
hour workweek under act of Mar. 
28, 1934) are preserved only with 
respect to basic salary rates fixed 
by Classification Act as of Mar. 28, 
1934, and not with respect to basic 
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Forty-hour week—Continued. Missing, interned, or captured employees— 


Saving clause—Continued. 
Act of June 26, 1936—Continued. 

Effect of statutory salary rate in- 
creases subsequent to Mar. 28, 
1934—Continued. 

salary rates increased by subse- 
quent statutes above Mar. 28, 
1934, level 


Holidays, See Sundays and Holidays, com- 
pensation. 


Increases. See Compensation, additional; 
Compensation, promotions. 
Joint Service Pay Act. See Pay. 
Missing, interned, or captured employees: 
Abolishment of positions as affecting 
right to compensation—even though by 
operation of act of Dec. 22, 1942, civilian 
positions of certain female dietetic and 
physical therapy personnel in Army 
Medical Dept. have been abolished as 
of Mar. 31, 1943, such of the personnel 
as have been officially reported as cap- 
’ tured by an enemy prior to abolishment 
of their positions are entitled under sec. 
2, act of Mar. 7, 1942, to continue to 
receive, or to have credited to their 
accounts, during their absence the com- 
pensation to which they were legally en- 
titled under the latter act prior to Mar. 


Administrative record of postponed pay- 
ments—checks should not be issued 
currently in payment of compensation 
of an employee within the purview of 
sec. 2, act, Mar. 7, 1942, authorizing con- 
tinuance of pay of employees officially 
reported as missing, missing in action, 
interned in a neutral country, or cap- 
tured by an enemy, but, for use in 
settlement of claims if and when filed, a 
complete and adequate administrative 
record should be maintained 

Compensation after death—sec. 2, act, 
Mar. 7, 1942, authorizing continuance of 
pay of employees officially reported as 
missing, missing in action, interned in a 
neutral country, or captured by an 
enemy, does not contemplate payment 
of an employee’s compensation after his 


Pay roll name-carrying and remarks— 
it is proper to carry upon the pay rolls 
names of employees within the purview 
of sec. 2, act, Mar. 7, 1942, authorizing 
continuance of pay of employees who are 
officially reported as missing, missing in 
action, interned in a neutral country, or 
captured by an enemy, but, if that be 
done, notation should be made in re- 
marks column in each case (giving 
applicable reason for employee’s absence) 
that no check is to be drawn as it cannot 


Continued. 

Postponement of payment—checks should 
not be issued currently in payment of 
compensation of an employee within the 
purview of sec. 2, act, Mar. 7, 1942, 
authorizing continuance of pay of em- 
Ployees officially reported as missing, 
missing in action, interned in a neutral 
country, or captured by an enemy, but, 
for use in settlement of claims if and 
when filed, a complete and adequate 
administrative record should be main- 


Per annum employees—limitation of hours 
of overtime in absence of designation for 
special overtime—under administrative 
regulations issued by War Dept. with 
respect to payment of overtime compen- 
sation to certain classes of employees 
under act, Oct. 21, 1940, as extended, 
which regulations limit to 8 hours per 
week the time for which overtime com- 
pensation is payable unless an employee 
be designated for special overtime work, 
in no event could an employee who has 
not been designated for special overtime 
work be paid overtime compensation 
under the act for more than 8 hours in 
one workweek, whether for official travel 
time or otherwise 


Postal Service employees: 

In lieu of compensatory time—postal 
employees required by general admin- 
istrative order to work on holidays 
may not be paid overtime compensa- 
tion for such work, in lieu of compensa- 
tory time authorized and required by 
39 U. 8. Code 118 to be granted postal 
employees who are required to work 
on any holiday except Christmas; nor 
is there any authority to deny postal 
employees their statutory right to 
compensatory time for work on such 
ae ee ee 


War emergency general ital increase: 
Applicability: 
Clerical-mechanical service employ- 


Clerks at third-class post offices paid 
from clerk-hire allowance for post- 
NL tans steers. : 

Skilled trades workers 

Special delivery messengers 

Supervisory employees whose com- 
pensation is adjusted on basis of 
prior year’s postal receipts 

Compensation on which overtime is 


627 


to be computed_.................. 627, 764 


Compensatory time as being part of 
regular tour of duty 
Compensatory time legislation as be- 














COMPENSATION—Continued. 
Overtime—Continued. 
Postal Service employees—Continued. 

War emergency general salary increase— 
Continued. 

Daily overtime compensation legisla- 

tion as being affected by..........-- 

Daily rate computation basis_........ 

Inclusion of increase in hourly pay on 

which is computed extra pay for 



































Skilled trades workers’ overtime com- 
pensation as being affected by... -.-- 
Special delivery fees and regular com- 
pensation as separate items for in- 
crease Computation purposes..._--_- 
Sunday and holiday work...........- 


Special pay rolls—period to be covered— 
overtime compensation authorized by 
act, Oct. 21, 1940, as extended, for certain 
classes of employees is payable only for 
“employment in excess of forty hours in 
any administrative workweek,” and, 
therefore, a special pay roll to accom- 
plish such a payment should not be 
stated to show the service rendered dur- 
ing a day or two only, but, rather, 
should cover, at least, an entire week’s 
time, showing amount, if any, paid on 
regular roll for same period, with com- 
putation of overtime accordingly 


Travel time: 


General rule—in absence of special cir- 
camstances, such as in the case, for ex- 
ample, of a truck driver for whom the 
travel incident to his work is active duty 
(see 21 C. G. 724), only that portion of 
an employee’s official travel time (or 
incidental waiting time) which falls 
within regular working hours—in- 
cluding overtime regularly estab- 
lished—may be considered as “‘em- 
ployment” in computing overtime 
compensation under act of Oct. 21, 
1940, as extended to Nov. 30, 1942, ap- 
plicable to certain classes of War Dept. 
and Panama Canal employees, or 
under act of Dec. 22, 1942, extending, 
with certain exceptions, to Govt. em- 
ployees generally the overtime com- 
pensation provisions of certain prior 
laws, including said act of Oct. 21, 
1940. 22C. G. 105, modified -.......- 

Official travel time during which em- 
ployee is in pay status is “employ- 
ment” within meaning of act, June 
3, 1941, providing overtime compen- 
sation for certain per annum employ- 
ees in field service for “employment” 
in excess of 40 hours in any adminis- 
trative workweek and, therefore, 
payment of overtime compensation to 
such employees for overtime due to 
official travel is authorized. 14 C. G. 
907, considering act, Mar. 28, 1934, 

providing overtime compensation for 
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“labor” in excess of:40 hours a week, 


Status of time spent at a temporary duty 


station—for purposes of computing 
overtime compensation under act, 
Oct. 21, 1940, as extended to Nov. 30, 
1942, applicable to certain classes of 
War Dept. and Panama Canal em- 
ployees, or under’act of Dec. 22, 1942, 
applicable, with certain exceptions to 
Govt. employees generally, an em- 
ployee who spends%time at a tempo- 
rary duty station is in a “travel sta- 
tus,” but such time is not “travel 
time,” and, in order to be entitled to 
the same overtime compensation as 
when he is at his permanent head- 
quarters, he should be required to work 
the same number of hours at the tem- 
porary station as he does while at his 
permanent headquarters. 


War emergency general salary increase: 
Acceptance of less than that to which 


entitled as constituting a waiver of 
unpaid balance—acceptance by an 
employee of lower rate of compensation 
than that properly due under over- 
time and additional compensation 
act of Dec. 22, 1942, does not consti- 
tute a waiver of the right to the statu- 
tory increase properly due_........._- 


Amount of increase limitations: 


Applicability on daily basis—the day, 
rather than the week or pay period, 
is the proper basis for applying $5,000 
1 er annum salary rate limitation pre- 
scribed by overtime and additional 
compensation act of Dec. 22, 1942, 
to full time employees paid on a time 
basis, so that increased compensa- 
tion on an overtime basis—whether 
prorated overtime for work during 
regularly established workweek or 
extra overtime on an actual basis 
for work in addition to such regular 
workweek—may not be paid to such 
employee to extent that would in- 
crease his aggregate compensation 
to more than $13.88 (4480 of $5,000) 
Gr GO GED crncsccsncciccstigaty 

Applicability to both regular and 
extra overtime—salary rate limita- 
tions of $2,900 and $5,000 per annum 


prescribed by overtime compensa- © 


tion act of Dec. 22, 1942, are applica- 
ble to any increased compensation 
on an overtime basis paid pursuant 
to said act, regardless of whether 
the increased compensation is pro- 
rated overtime compensation for 
work during regularly established 
workweek or extra overtime at rate 
of time and one-half for work in 
addition to regular workweek....... 





105 


636 


953 
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War emergency general salary increase— 
Continued. 
Amount of increase limitations—Con. 

As having reference to employee’s 
basic compensation—salary limita- 
tion on amount—$2,900 per annum— 
on which there may be computed 
the overtime and additional com- 
pensation provided by act of Dec. 
22, 1942, for certain classes of Govt. 
employees, and the limitation on 
aggregate salary payable under said 
act—at a rate of $5,000 per annum— 
are limitations having reference to an 
employee's “‘basic” compensation... 

Averaging of increase over period 
during which legislation is effective - 

Compensation on which overtime is 
to be computed. See Compensation, 
overtime, war emergency general salary 
increase, compensation on which 
overtime is to be computed. 

Compensation which is to be included 
for aggregate compensation limita- 
tion purposes. See Compensation, 
overtime, war emergency general salary 
increase, compensation which is to be 
included for aggregate compensation 
limitation purposes. 

Per diem or per hour equivalents of 
annual salary limitations 


Applicability: 


Agriculture Dept. employees whose 
wages are adjusted in line with pre- 


Agriculture Dept. employees whose 
wages are fixed under informal ad- 
ministrative practices_............-. 

Architect of the Capitol 

As being primarily for administrative 
consideration 

Bureau of Engraving and Printing 


District land office registers 
District of Columbia Register of Wills 


Employees whose hours of work are 
governed by those of private estab- 


Exception as to heads of departments, 
etc., as being applicable only to 


Foreign Service native employees... .. 
Full time employees on night shift on 
regular workweek of 40 hours or less. 
General rule as to employees under 
wage boards which have established 
no time and one-half for overtime - - - 
General rule as to employees whose 
wages are administratively fixed 


War emergency general salary increase— 
Continued, 
Applicability—Continued. 
under other than 40-hour week act of 


General rule as to employees whose 
wages are fixed without reference to 
prevailing wages 

General scope as to full time employees. 

General scope of exception as to elected 
officials, judges, and heads of de- 


General scope of legislative provision 
excluding employees whose wages 
are fixed by wage boards or similar 
administrative authority 

Government Printing Office employ- 


Interior Dept. employees for whom no 
time and one-half for overtime has 


International Boundary Commission, 
U.S. and Mexico, employees 
Missing, interned, or captured em- 


Marine dispatchers 

Policemen and firemen 

School teachers 

Tug Favorite employees 
“When actually employed”’ employees 

As affecting employee's eligibility for 

automatic promotion—payment of 
overtime compensation, or 10 percent 
additional compensation in lieu there- 
of, under act of Dec. 22, 1942, does not 
constitute an “equivalent increase in 
compensation’ within meaning of 
within - grade salary - advancement 
statute of Aug. 1, 1941, and does not 
affect an employee’s eligibility to a 
within- grade salary advancement 


Compensation limitations as barring 
overtime compensation—dual com- 
pensation limitations 

Compensation on which overtime is to 

be computed: 
Board and quarters value inclusion _- - 
Bonus inclusion 
Cooperative employees 
Library of Congress employees paid 
from “Sunday Opening’’ funds 
Library of Congress employees paid 


Salary differential inclusion... 
Compensation which is to be included 

for aggregate compensation limita- 
tion purposes: 

Cooperative employees 

Library of Congress employees paid 
from “‘Sunday Opening” funds 

Library of Congress employees paid 








1226 


COMPENSATION—Continued. 
Overtime—Continued. 
War emergency general salary inerease— 
Continued. 
Compensatory time: 
As being includible in regular work- 





Computations for portions of a pay 


percentage-addition to 
compensation entitiement—no em- 
Ployee is entitled to receive both over- 
time compensation and additional 
compensation on a 10 percent basis by 
reason of act of Dec. 22, 1942, provid- 
ing for payment, within limitations 
prescribed therein, of overtime com- 
pensation or 10 percent additional 
compensation in lieu thereof__._._._. 
Designation in appointments of basic 
compensation plus overtime increase. 
Effect of the legislative enactment as 
requiring establishment of a wage 
board procedure...................... 
Effect of the legislative enactment on 
administrative discretion to require 
additional hours of work. _........._. 
Effect of the legislative enactment on 
prior statutes suthorizing fixing of 
compensation by wage boards, etec___. 
Effect of the legislative enactment on 
prior statutes prescribing hours of 
Effect of the legislative enactment on 
prior statutes prohibiting additional 
ae 
Employees of one agency working under 
workweek established by another 


Fixing hours of work: 
As being for administrative action... 
Prima facie correctness of administra- 

Formula for computing as being same as 
in prior related statutes.......__. 

General rule in determining whether an 
administrative authority is similar to 

Inclusion in payment for annual leave— 
employees’ continuance in or separa- 
tion from service....................-- 

Informal administrative practices in 
fixing wages as constituting a wage 

International Boundary Commission, 
U. S. and Mexico—as constituting an 
administrative authority similar to 

Manner of payment of amounts not paid 
prior to transfer or separation from 
li ale ins 

Manner of payment of underpayments 
arising by reason of improper com- 
SDE ALLELE AGEL ER 

Mechanics, laborers, etc., subject to 

8-hour law—overtime work on a par- 





Page 


752 
In lieu of overtime compensation... .. 745,807 


secichrerennatpenanetinnan 683, 714, 868 
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619 
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745 


807 


752 


--- 764, 783 
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ticular day but not in excess of 40 

NN I 926 
National War Labor Board—as con- 

stituting an administrative authority 

similar to wage boards___.._.....--- 651 
Ordering or approval of overtime werk: 

Permissibility of ordering in advance 


or subsequent approval__........._. 745 
Permissibility of separate or blanket 
ordering or approval_............... 745 
Overtime salary tables, tax deductions, 
etc.: 


Gen. Reg. 54, Supp. 14, Dec. 29, 1942. 1156 
Gen. Reg. 54, Supp. 15, May 8, 1943.. 1156 
Gen. Reg. 54, Supp. 16, June 12, 1943.. 1156 

Periodic adjustments of wages as a req- 
uisite to constituting an administra- 
tive authority a body similar to a 
I ii tiierines eatin 651 

Postal Service employees. See Compen- 
sation, overtime, Postal Service em- 
ployees, war emergency general salary 
increase. 

Public Printer and Joint Committee on 
Printing—as constituting an admin- 
istrative authority similar to wage 
boards. . 506 


Purpose as being confined to employees 


on American standard of living... _._- 678 
Rate at which payable: 
Employees paid for every day of the 
I pa ios Shanti tedncbbilttebas 783 
Employees paid for every day of the 
year except Sundays.............. 868, 926 
Overtime in addition to regular work- 
i wiitadtd pitied 778, 780, 926 
Overtime included in regular work- 
Es nctintidtntnitht dietitian Eons 780 


Secretary of ‘Treasury—as constituting 

an administrative authority similar to 

wage boards......... ibudeenththedins 615 
Sundays and holidays: 

As being includible in regular work- 


i cinttctittncunespudtlitiitiijiuase 762 
General rule as to amount payable 
being same as for other days__-.-.-- 762 
Panama Canal employees: 


Differential compensation. See Compen- 


sation, differential. 


War emergency general salary increase. 


See Compensation, additional, percentage 
increase in lieu of overtime compensation; 
Compensation, overtime, war emergency 
general salary increase. 


Part time: 
Fractional period computations: 


Work-days of varying lengths: 
In case of part time employees em- 
ployed on per annum salary rate 
basis to work designated number of 
hours per week with differing lengths 

of work days during the week, basic 
compensation, on which is to be 
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COMPENSATION—Continued. Page | COMPENSATION—Continued. 
Part time—Continued. Postal Service—Continued. 
Fractional period computations—Con. izing Postmaster General to allow rea- 
Work-days of varying lengths—Con. sonable compensation for clerical service 
based the 15 percent additional com- and a proportionate salary increase to 
pensation authorized for such em- postmaster whenever unusual business 
ployees by sec. 3(c), War Overtime accrues at any post office, the salary of a 
Pay Act of 1943, for 15-day semi- postmaster at fourth class and presi- 
monthly pay periods (including any dential offices may be increased where 
such pay period during which the additional business is caused by proxim- 
employee is in a pay status for only ity of military or naval forces even 
a portion of the period) should be though, due to extension of the free mail- 
computed by the following formula: ing privilege to such forces, there is a 
Hours actually worked during pay decrease in receipts and cancellations. __ 
period divided by hours that should Promotions: 
have been worked, times 15/360, Administrative—limitation on amount of 
times part time annual salary rate. salary payable without Senate confirma- 
22 C. G. 889, amplified tion of employee—effect of limitation, 
Where there is involved leave without in general—employee of War Manpower 
pay, the basic compensation for a Commission, receiving salary of less 
15-day semi-monthly pay period, than $4,500 per annum which is paid 
or fraction thereof, of regular part from an appropriation containing a pro- 
time employees who are employed vision that no part thereof shall be used 
on @ per annum salary rate basis to to pay salary of any person at rate of 
work a designated number of hours $4,500 per annum or more unless such 
per week with differing lengths of person shall have been appointed by 
work days may be computed by President, by and with advice and con- 
multiplying compensation which sent of Senate, is not entitled to any 
would have been received for par- statutory increase in compensation, in- 
ticular period had they worked full cluding within-grade salary advance- 
number of hours required during ment under act of Aug. 1, 1941, which 
that period (1/360 times number of would cause his salary to equal or exceed 
days in period times per annum rate of $4,500 per annum unless such em- 
salary rate) by number of hours ployee be appointed in the manner re- 
actually worked divided by number quired by said provision—and he would 
of hours they should have worked. have no vested right to such an appoint- 
Decision sets forth several formula 
illustrations. 11 C. G. 261, distin- 
Sit + .cbovadincehensortescenhs Amount determination basis—increase 
Rate establishment basis. See Compen- in compensation, by reason of realloca- 
sation, rates, part time employees. tion of position to higher grade, in an 
Pay rolls. See Pay roils. amount less than compensation incre- 
Postal Service: ments of lower grade does not render 
Additional compensation matters. See employee ineligible for within-grade 
Compensation, additional, Postal Service salary advancement under act, Aug. 
employees. 1, 1941, if employee is otherwise eligi- 
Manner of fixing salary as determinative ble as to efficiency, service and con- 
of whether employee is in Postal Service duct; and increase in compensation 
for salary purposes—employees are not to which he is entitled upon such pro- 
“in the Postal Service” for salary pur- motion is an amount equal to salary 
poses unless their salaries are fixed under increment of higher grade and not a 
Postal Reclassification Act of 1925, or are lesser amount obtained by reducing 
fixed administratively under lump-sum said salary increment by amount of in- 
appropriation at definite rates in line crease in compensation received by 
with said act, and employees under P. O. reason of the reallocation 
Dept., although in field service, whose “Any increase * * * equal 
salaries are fixed in accordance with * * * the compensation increment,” 
Classification Act of 1923, as amended, defined—words “‘any increase or in- 
may not be regarded as “employees in creases which in total are equal to or 
the Postal Service” for salary purposes. greater than the compensation incre- 
Overtime. See Compensation, overtime, ment * * *” appearing in sec. 1 (d) 
Postal Service employees. of President’s. regulations defining 
Postmasters’ salary increase notwith- “equivalent increase in compensation”’ 
standing reduction in receipts and can- within meaning of within-grade sal- 
cellations—reduction resulting from ary-advancement act of Aug. 1, 1941, 
free mailing privileges to military per- barring automatic promotion there- 
gonnel—under 39 U. 8S. C, 133 author- under if such equivalent increase has 
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been received during designated 
period, relate to per annum rate of in- 
crease in compensation, not to actual 
amount of additional compensation 
received during part of a year that pro- 
motion or increase in compensation 
may have been effective 

Cooperative employees—since it now 
appears from additional facts pre- 
sented that the appointment, fixing 
of salaries in accordance with Classifi- 
cation Act, supervision of work, etc., 
of Geological Survey employees en- 
gaged on State-Federal cooperative 
projects are controlled by Federal 
Govt. rather than by the States, they 
are entitled to the within-grade salary 
advancements authorized by act of 
Aug. 1, 1941, effective from and after 
Oct. 1, 1041, which salary advance- 
ments are to be paid from Federal 
funds for any part of the salary not 
covered by State payments. 21C. G. 
1145, modified 

Eligibility as affected by addition of 
compensation differential—an increase 
in compensation received by an em- 
ployee as a result of application of 
salary differentials for positions out- 
side U. 8. which are compensated 
under Classification Act of 1923, as 
amended, is not an “equivalent in- 
crease in compensation” within mean- 
ing of sec. 2 of uniform within-grade 
salary-advancement statute of Aug. 1, 
1941, and does not affect incumbent’s 
eligibility to a within-grade salary ad- 
vancement under the latter act 

Eligibility as affected by increase in 
compensation by operation of any 
law—salary adjustment required by 
operation of law constitutes “‘equiva- 
lent increase in compensation” within 
meaning of within-grade salary-ad- 
vancement statute of Aug. 1, 1941, 
barring automatic promotion there- 
under if such equivalent increase has 
been received during designated 
period, where such increase equals or 
exceeds one-step compensation incre- 
ment in lowest grade held by em- 
ployee during such designated period. 

Eligibility as affected by increase in 
compensation by statutory Classifica- 
tion Act changes—where compensa- 
tion increase resulting from revision 
required by act, Aug. 1, 1942, of grade 
and salary rate of custodial employee 
exceeded the $60 compensation incre- 
ment in both his former grafe and in 
the grade in which he was placed pur- 
suant to the act, such increase consti- 
tutes an “equivalent increase in com- 
pensation’’ within meaning of within- 


grade salary-advancement statute of 
Aug. 1, 1941, and President’s regula- 
tions thereunder, so as to preclude an 
automatic promotion under latter 
statute until beginning of quarter fol- 
lowing expiration of 18 months from 
effective date of increase 
Eligibility as affected by increase in 
compensation on reallocation of posi- 
tion—increase in compensation, by 
reason of reallocation of position to 
higher grade, in an amount less than 
compensation increments of lower 
grade does not render employee ineli- 
gible for within-grade salary advance- 
ment under act, Aug. 1, 1941, if em- 
ployee is otherwise eligible as to effi- 
ciency, service and conduct 
Eligibility as affected by limitation on 
amount of salary payable without 
Senate confirmation of employee— 
employee of War Manpower Com- 
mission, receiving salary of less than 
$4,500 per annum which is paid from an 
appropriation containing a provision 
that no part thereof shall be used to 
pay salary of any person at rate of 
$4,500 per annum or more unless such 
person shal] have been appointed by 
President, by and with advice and 
consent of Senate, is not entitled to 
any statutory increase in compensa- 
tion, including within-grade salary 
advancement under act of Aug. 1, 1941, 
which would cause his salary to equal 
or exceed rate of $4,500 per annum un- 
less such employee be appointed in the 
manner required by said provision— 
and he would have no vested right to 
such an appointment................. 
Eligibility as affected by promotion to 
higher grade—where employee re- 
ceived salary increase by reason of 
having been promoted to next higher 
grade and such salary increase is Jess 
than compensation increments in 
lower grade, in which he had served 
for more than 30 months, such salary 
increase does not constitute ‘“‘equiva- 
lent increase in compensation” within 
meaning of within-grade salary-ad- 
vancement statute of Aug. 1, 1941, and 
President’s regulations thereunder, so 
as to bar him from automatic promo- 
tion at beginning of following quarter. 
Eligibility as affected by temporary pro- 
motion at rate higher than but in- 
creased pay less than one-step com- 
pensation increment—employee pro- 
moted temporarily to higher grade 
with resulting increase in compensa- 
tion at per annum rate exceeding a $100 
one-step compensation increment in 
the lower grade has received an “‘equi- 
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valent increase in compensation’’ with- 
in meaning of within-grade salary- 
advancement statute of Aug. 1, 1941— 
as defined in Exec. Order 8882—render- 
ing him ineligible for a periodic within- 
grade salary advancement until after 
expiration of 18 months from date of 
temporary promotion, even though 
actual amount of additional compensa- 
tion received during effective period 
of promotion was less than $100 
Eligibility as affected by wage and salary 
stabilization measures—neither Exec. 
Order 9250, issued Oct. 3, 1942, with 
respect to wage and salary stabiliza- 
tion pursuant to inflation-prevention 
provisions of act of Oct. 2, 1942, nor the 
regulations of the Economic Stabiliza- 
tion Director, issued Oct. 27, 1942, 
pursuant to said Executive order, re- 
quiring, insofar as here pertinent, the 
prior approval therein specified of cer- 
tain increases in salaries or wages, 
affect in any manner salary increases 
resulting from changes in classifica- 
tion and within-grade promotions 
made pursuant to Classification Act of 


Eligibility as affected by war emer- 
gency general salary increase legisla- 
tion—payment of overtime compen- 


sation, or 10 percent additional com- 

pensation in lieu thereof, under act of 

Dec. 22, 1942, does not constitute an 

“equivalent increase in compensation”’ 

within meaning of within-grade salary- 

advancement statute of Aug. 1, 1941, 

and does not affect an employee’s 

eligibility to a within-grade salary 
advancement thereunder 

Eligibility period commencement—un- 
der within-grade salary-advancement 
act of Aug. 1, 1941, which contemplates 
® mandatory within-grade promotion 
effective at beginning of quarter 
following quarter during which all 
conditions specified in statute become 
fixed and accrued, an employee, pre- 
viously ineligible for such within- 
grade promotion by reason of having 
attained maximum salary of his grade, 
who was appointed to different grade 

at minimum salary thereof on July 1, 

1942, and who met all conditions on 

that date, is not entitled to a within- 

grade promotion until beginning of 

following quarter, Oct, 1, 1942........ 

Maximum rate of compensation attained 
in prior grade: 

Under within-grade salary-advance- 
ment act of Aug. 1, 1941, which con- 
templates a mandatory within-grade 
promotion effective at beginning of 
quarter following quarter during 
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Maximum rate of compensation attained 
in prior grade: 
which all conditions specified in 
statute become fixed and accrued, an 
employee, previously ineligible for 
such within-grade promotion by 
reason of having attained maximum 
salary of his grade, who was ap- 
pointed to different grade at mini- 
mum salary thereof on July 1, 1942, 
and who met all conditions on that 
date, is not entitled to a within- 
grade promotion until beginning of 
following quarter, Oct. 1, 1942 
Words “who have not attained the 
maximum rate of compensation for 
the grade in which their positions 
are respectively allocated”’ appear- 
ing in act, Aug. 1, 1941, which pro- 
vides for periodic within-grade sal- 
ary advancement for employees of 
class therein specified, have refer- 
ence to grade held by an employee 
at beginning of quarter when he 
otherwise would be eligible for 
automatic promotion and not to a 
grade held by him during a part of 
period of service required for auto- 
matic promotion............- 
Service credits: 
Military, naval, etc., service: 
Former employee who, by failing to 
apply for restoration to his civilian 
position within 40 days after dis- 
charge from active military or 
naval service, forfeited his right 
under sec. 8 (b), Selective Training 
and Service Act of 1940, to restora- 
tion “without loss of seniority” 
is not entitled, if subsequently re- 
employed, to benefits of sec. 5, 
Exec. Order 8882—issued pur- 
suant to within-grade salary- 
advancement statute of Aug. 1, 
1941—which, in effect, authorizes 
counting of active military or 
naval service toward within-grade 
salary advancements as though 
such service had been civilian 
service... nat Ulsduenesats 
Former employee who, upon dis- 
,charge from active military or 
naval service, applies for restora- 
tion to his civilian position within 
40-day period prescribed by sec. 
8 (b), Selective Training and Serv- 
ice Act of 1940, to entitle him to 
restoration ‘‘without loss of sen- 
jority,” but who, solely for per- 
sonal reasons, delays in accepting 
or refuses to accept reemployment, 
loses his right to count his active 
military or naval service in com- 
puting longevity for purposes of 





1230 


COMPENSATION—Continued. 
Promotions—Continued. 


INDEX DIGEST 


COMPENSATION—C ontinued. 
Promotions—Continued. 


Page 


Automatie—Continued. 
Service credite—Continued. 

Military, naval, etc., service—Con. 
within-grade salary advancement 
under act of Aug. 1, 1941, and 
Executive regulations thereunder. 


Where former employee, otherwise 
entitled under Selective Training 
and Service Act of 1940 to restora- 
tion to his civilian position after 
discharge from Army, was pre- 
cluded from immediately return- 
ing to such position upon applica- 
tion therefor because his discharge 
was conditioned upon employ- 
ment in an essential war industry, 
including agriculture, he may, 
upon subsequent restoration soon 
after he terminates his essential 
war industry service, count his 
active military service in comput- 
ing longevity for purposes of 
within-grade salary advancement 
under act of Aug. 1, 1941, and 
Executive regulations thereunder. 


Where former employee, upon dis- 
charge from military or naval 
service, has met within 40 days 
after discharge the conditions 
prescribed by sec. 8 (b), Selective 
Training and Service Act of 1940, 
entitling him to restoration to his 
civilian position “without loss of 
seniority,” but, due to adminis- 
trative procedure, was not actually 
reemployed until after expiration 
of 40-day period, he may count all 
of the military or naval service in 
computing longevity for purposes 
of within-grade salary advance- 
ment under act of Aug. 1, 1941, 
and Exec. Order 8882 issued 


In computing under sec. 2 of E. O. 
No.8882 the 18 or 30 months’ service 
necessary to entitle employee to 
within-grade salary advancement 
under act of Aug. 1, 1941, there 
may not be counted, upon his 
reappointment ‘after a period of 
leave of absence without pay (in- 
cluding break in service for one 
work day or more) in excess of 30 
days, any service prior to or dur- 
ing the period of leave of absence 


Where a former employee, upon 
discharge from military or naval 
service, has met within 40 days 
after discharge the conditions 
prescribed by sec. 8 (b), Selective 
Training and Service Act of 1940, 
entitling him to restoration to bis 


Automatic—Continued. 
Service credite—Continued. 
Nonpay status—Continued. 
civilian position ‘without loss of 
seniority,’ but, due to administra- 
tive procedure, was not actually 
reemployed until after expiration 
of 40-day period, he may not 
count any of the period when not 
in a Federal pay status between 
the military or naval service and 
the civilian service—more than the 
30-day non-pay status time author- 
ized in sec. 2 (c) of the Executive 


Time prior to break in service—in 
computing under sec. 2 of E. O. No. 
8882 the 18 or 30 months’ service 
necessary to entitle employee to 
withio-grade salary advancement 
under act of Aug. 1, 1941, there may 
not be counted, upon his reappoint- 
ment after a period of leave of absence 
without pay (including break in 
service for one work day or more) 
in excess of 30 days, any service 
prior to or during the period of 
leave of absence without pay-----_- 

War industry service—where former 
employee, otherwise entitled under 
Selective Training and Service Act 
of 1940 to restoration to his civilian 
position after discharge from Army, 
was precluded from immediately 
returning to such position upon ap- 
plication therefor because his dis- 
charge was conditioned upon em- 
ployment in an essential war in- 
dustry, including agriculture, he 
may not, upon subsequent restora- 
tion soon after he terminates his 
essential war industry service, count 
said war industry service in com- 
puting longevity for purposes of 
within-grade salary advancement 
under act of Aug. 1, 1941, and Exec- 
utive regulations thereunder ......- 

Initial salary rates—effect of automatic 
promotion act, decisions, etc.—the 
within-grade salary advancement plan 
prescribed by act of Aug. 1, 1941, is in- 
consistent with, and would not permit, 
fixing of any salary rate in grade to 
which an employee is transferred, pro- 
moted, or reduced, in excess of rate paid 
in grade from which transferred, pro- 
moted, or reduced, the effect of which 
is to grant employee an additional 
within-grade salary advancement and, 
therefore, an employee promoted to a 
higher grade, minimum salary rate of 
which exceeds rate paid in former grade, 
may not initially be paid above mini- 
mum rate of new grade. 21 C. G. 791, 
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COMPENSATION—Continued. 
Rates: 

At other than Classification Act rates—no 
authority to pay employee whose posi- 
tion falls within purview of Classifica- 
tion Act other than at one of salary 
rates prescribed by said act except in 
form of a percentage differential author- 


COMPENSATION— Continued. 
Rates—Continued. 
Part time employees—Continued. 
Computation where entitled to war 


emergency salary increase—Con. 
extension of hours for full time em- 


Page 


Discusses general rule for computing 
compensation of regular part time 
employees on basis of proportion 
of their hours of work to the hours 
of work of full time employees 
in similar positions with relation to 
an increase in hours of work for full- 
time employees under overtime and 


Classification matters generally. See 
Classification. 

Forty-hour week—in general. 
pensation, forty-hour week. 

Part time employees: 
Char personnel—effect of 40-hour week 


See Com- 


saving clause on subsequent statutory 
salary rate increases—basic salary 
rate of $0.65 per hour required by act 
of Aug. 1, 1942, to be paid part time 
charwomen may not be adjusted so 
as to maintain for part time char- 
women employed by Bu. of Engraving 
and Printing salary differential pre- 
viously existing between their salaries 
and salariés for same work in other 
branches of Govt. by reason of opera- 
tion of act of June 26, 1936, saving 
employees of Bureau from loss of 
weekly earnings resulting from estab- 
lishment of 40-hour workweek under 

act of Mar, 28, 1934 

Computation where entitled to war 
emergency salary increase: 

Basic annual salary of part time em- 
ployee, as defined in regulations is- 
sued pursuant to War Overtime 
Pay Act of 1943, on which is to be 
computed 15 percent additional com- 
pensation authorized by sec. 3(c) of 
said act, should be computed by di- 
viding number of hours part time 
employee works per week by num- 
ber of hours in administrative work- 
week currently in effect for full time 
employees of same class, and multi- 
plying quotient by basic annual 
salary rate for full time service es- 
tablished by Classification Act. 
22 C. G. 788, id. 827, with respect to 
act of Dec. 22, 1942, not effective 
beyond April 30, 1943—the expira- 
tion date of that act 

“Basic compensation” of part time em- 
ployees, on which is to be computed 
10 percent additional compensation 
authorized by act of Dec. 22, 1942, 
is to be regarded as the compensa- 
tion legally fixed for the position on 
Dec. 22, 1942, computed in propor- 
tion that number of hours part time 
employees work per week bears to 
number of hours in workweek in ef- 
fect on that date for full time em- 
ployees, notwithstanding a subse- 
quent increase in hours of work for 
full time employees and irrespective 
of whether the part time employees 
wero hired before or after date of such 


additional compensation act of Dee. 


In case of part time employees employ- 
ed on per annum salary rate basis to 
work designated number of hours per 
week with differing lengths of work 
days during the week, basic compen- 
sation, on which is to be based the 
+15 percent additional compensation 
authorized for such employees by 
sec. 3(c), War Overtime Pay Act of 
1943, for 15-day semi-monthly pay 
periods (including any such pay 
period during which the employee 
is in a pay status for only a portion 
of the period) should be computed 
by the following formula: Hours 
actually worked during pay period 
divided by hours that should have 
been worked, times 15/360, times 
part time annual salary rate. 22 
C. G. 889, amplified 

In event of a change in number of hours 
per week a part time employee is re- 
quired to work, his “basic compen- 
sation”—upon which 10 percent ad- 
ditional compensation to which he 
is entitled under act of Dec. 22, 1942, 
is to be computed—should be recom- 
puted on basis of proportion that 
number of hours per week he works 
bears to number of hours in work 
week in effect for full time employees 
on date of said act, irrespective of 
any increase in workweek of full 
time employees --..............-.-- 

Involves computation of 10 percent ad- 
ditional compensation under act of 
Dee. 22, 1942, for Vets. Admin. part 
time physicians, chaplains, choris- 
ters, organists, and barbers who work 
designated number of hours per 
month at such time or times as 
administratively designated, and 
whose compensation is computed as 
proportionate to full time service un- 
der rule in 11 C. G. 260; chaplains ap- 
pointed on unclassified basis at speci- 
fled rate per week for services render- 
ed on Sunday or other designated 
day of week; and nurses and attend- 
ants who work 4 hours per day, Mon- 
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Per diem employees—per diem rates as 
being provided by Classification Act— 
Classification Act of 1923, as amended, 
provides no per diem rates of compensa- 
tion for any class of employees 

Per diem or per hour equivalent of per 
annum rates—rule as to Mail Equip- 
ment Shops employees—while the daily 
rate of compensation for Post Office em- 
ployees in the Mail Equipment Shops 
whose salary rates are fixed in accord- 
ance with the Classification Act of 1923, 
as amended, should be computed under 
the act of June 30, 1906, on the basis of 
1/360 of the annual rate rather than as 
authorized by 39 U. 8. Code 822 for em- 
ployees “in the Postal Service,”’ by di- 
viding the monthly rate by the actual 
number of days in the month, payments 
heretofore made on the latter basis need 
not be disturbed 

Rate of compensation of new appointee as 
being governed by that of predecessor— 
if basic salary rate of employee appoint- 
ed by Howard University or Columbia 
Institution for Deaf is authorized to be 
fixed within discretion of administrative 
office without regard to any law, there is 


Initial salary rates—former position not 
under Classification Act—an employee 
who served in an unclassified position, 
then served in a position without com- 
pensation, and subsequently was re- 
appointed to a classified position may— 
notwithstanding the intervening period 
of service without compensation—be 
paid initially at any rate in salary range 
of grade to which reappointed, not ex- 
ceeding rate previously received in un- 
classified position 


Salary tables: 


Establishing of additional salary rates— 
Gen. Reg. 54, Supp. 12, Aug. 17, 1942____ 
Retirement deductions—Gen. Reg. 54, 
Supp. 16, June 12, 1943 
Tax deductions: 
Income tax withholding—Gen. Reg. 54, 
Supp. 16, June 12, 1943__...........- . 
Victory tax: 
Gen. Reg. 54, Supp. 13, Nov. 23, 1942. . 
Gen. Reg. 54, Supp. 14, Dec. 29, 1942__ 
Gen. Reg. 44, Supp. 15, May 8, 1943 _ - 
War emergency general salary increases: 
Gen. Reg. 4, Supp. 14, Dec. 29, 1942___- 
Gen. Reg. 54, Supp. 15, May 8, 1943___- 
Gen. Reg. 54, Supp. 16, June 12, 1943___- 


no legal requirement that said basic 
salary rate be the same as that of his 


Separation from service. See Compensation, 
discharges and dismissals. 

770| Stabilization measures—effect on promo- 

tions—neither Exec. Order 9250, issued 

Oct. 3, 1942, with respect to wage and 

salary stabilization pursuant to inflation- 


Reappointments, reinstatements, 
See Compensation, reemployment. 
Reduction—initial salary rates—effect of 


automatic promotion act, decisions, etc.— 
the within-grade salary advancement 
plan prescribed by act of Aug. 1, 1941, is 
inconsistent with, and would not permit, 
fixing of any salary rate in grade to which 
an employee is transferred, promoted, or 
reduced, in excess of rate paid in grade 
from which transferred, promoted, or re- 
duced, the effect of which is to grant em- 
ployee an additional within-grade salary 
advancement and, therefore, an employee 
promoted to a higher grade, minimum 
salary rate of which exceeds rate paid in 
former grade, may not initially be paid 


above minimum rate of new grade. 21 C. 


G. 791, amplified 

Reemployment: 

After retirement—retention of com- 
pensation— illegal reemployment—w hile 
reemployment, by contract or appoint- 
ment, of person retired for age without 
compliance with condjtions of statutes 
authorizing reemployment of such per- 
sons is in contravention of law, where 
circumstances surrounding reemploy- 
ment are such as to constitute person a 
de facto employee, no refund of compensa- 
tion previously received for services 
rendered is required, but refund is re- 
quired of all annuity payments made 
during period of reemployment for which 
compensation was received 


prevention provisions of act of Oct. 2, 1942, 
nor the regulations of the Economic Sta- 
bilization Director, issued Oct. 27, 1942, 
pursuant to said Executive order, requir- 
ing, insofar as here pertinent, the prior 
approval therein specified of certain in- 
creases in salaries or wages, affect in any 
manner salary increases resulting from 
changes in classification and within-grade 
promotions made pursuant to Classifica- 
tion Act of 1923, as amended 


Sundays and holidays. See Sundays and 


Holidays, compensation. 


Training, duty, etc., prior to reporting to 


ultimate first duty station: 
General rule: 

Rendition by newly appointed employee 
of service of any substantial kind, how- 
ever temporary (whether duty, in- 
struction, training, observation, selec- 
tion, or probation), after having other- 
wise qualified for the position is suf- 
ficient to justify an administrative 
certification that he has entered upon 
duty, even though he has not arrived 
at his first permanent duty post, so as 
to authorize payment of salary 

When an appointee receives notice at 
one point of his appointment to a posi- 
tion located at another point, but is 
required en route to such other point to 
perform certain temporary duty or 
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Training, duty, etc., prior to reporting to 
ultimate first duty station—Continued. 
General rules—Continued. 

training at a third point, the immedi- 

ate travel from the place of appoint- 
ment to the place of temporary duty 

or training constitutes rendition of 
official service entitling employee to 
payment of salary at once upon taking 

of the oath of office at place of appoint- 


Classification Act. 
transfers. 

Initial salary rates—effect of automatic 
promotion act, decisions, etc.—the 
within-grade salary advancement plan 
prescribed by act of Aug. 1, 1941, is in- 
consistent with, and would not permit, 
fixing of any salary rate in grade to which 
an employee is transferred, promoted, 
or reduced, in excess of rate paid in 
grade from which transferred, promoted, 
or reduced, the effect of which is to grant 
employee an additional within-grade 
salary advancement and, therefore, an 
employee promoted to a higher grade, 
minimum salary rate of which exceeds 
rate paid in former grade, may not 
initially be paid above minimum rate of 
new grade. 21 C. G. 791, amplified 

Travel time: 

Contract employees—time in reporting to 
and returning from post of duty where 
intermittently employed—consultants, 
professional or technical specialists, etc., 
employed, under discretionary author- 
ity conferred upon Sec. of War by Mili- 
tary Appropriation Act of 1943, on a per 
diem basis without regard to Classifica- 
tion Act, but at not to exceed $50 per 
day, are not entitled to compensation 
during travel time from and to their 
homes to and from their posts of duty 
unless their contract of employment 
specifically so provides 

Employees hired for overseas duty—com- 
mencement date—date of embarkation 
as against date of actual sailing—under 
act of June 13, 1940, authorizing payment 
of compensation at actual-employment 
rates to civilian employees of Navy 
Dept., appointed for duty beyond the 
continental limits of U. 8., “from the 
date of their sailing’ until they report 
for duty overseas, employee may be 
allowed compensation from date of em- 
barkation on vessel where, after he is re- 
quired for purposes of Govt. to embark, 
there is delay in sailing because of pres- 
ent war conditions necessitating secrecy 
in ship movements 

Overtime compensation matters. See 
Compensation, overtime, travel time. 

Training, duty, etc., prior to reporting to 
ultimate first duty station. See Com- 


See Classification, 
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COMPENSATION—Continued. 
Travel time—Continued. 
pensation, training, duty, etc., prior to re- 
porting to ultimate first duty station. 

Waivers—acceptance of less than estab- 
lished amount as constituting a waiver— 
acceptance by an employee of lower rate of 
compensation than that properly due 
under overtime and additional compen- 
sation act of Dec. 22, 1942, does not con- 
stitute a waiver of the right to the statutory 
increase properly due 

COMPENSATORY TIME: 

Sundays and holidays. See Sundays and 
Holidays, compensatory time. 

War emergency ‘overtime compensation 
legislation. See Compensation, overtime, 
war emergency general salary increase, com- 
pensatory time. 

CONCESSIONS: 

Consideration—fixing by arbitration: 

Board of appraisers as distinguished 
from arbitration boards—where lease of 
concession on public property provides 
for appointment of “Board of Arbitra- 
tors”’ to fix, in case of disagreement, per- 
centage of gross receipts, etc., to be paid 
Govt. under any renewal term thereof, 
duties of such board are more in nature 
of those of appraisers than of arbitrators. 

Validity of arbitration provision—where 

- proposed lease of concession at Washing- 
ton National Airport, to be entered into 
under statutory authority to lease space 
thereat upon such terms as may be 
deemed proper, grants concessionaire 
option of renewal on terms no less favor- 
able to Govt. than for original period, a 
provision in the lease for appointment, 
in case of disagreement, of a ‘Board of 
Arbitrators” to fix amounts payable 
under the renewal is not objectionable 
either as being within statutory pro- 
hibition against payment of expenses 
of boards, commissions, etc., unless 
authorized by law or as being an un- 
authorized submission to arbitration of 
Govt.’s rights and obligations 


CONGRESSES AND CONFER- 
ENCES: 


See Conventions, Associations, Etc. 
CONGRESS: 

Employees—increase in compensation in 
lieu of overtime compensation. See the 
appropriate subheadings under Com- 
pensation, additional, percentage increase in 
lieu of overtime compensation. 

CONSCIENTIOUS OBJECTORS: 

See Selective Service System, conscientious ob- 

Jectors. 
CONTRACTS: 

Agents. See Agents. 

Assignments—ciaims. See Claims, assign- 
ments, contracts. 

Authorization to purchase from small con- 
cerns at higher prices—scope of authoriza- 
tion, in general—sec. 3, act of June 11, 1942, 
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CONTRACTS—Continued. 
wherein Congress recognizes that it may 
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Page 


be necessary for the Government, in order 
to mobilize Nation’s full productive capac- 
ity, to pay higher prices for supplies pur- 
chased from concerns operating small 
plants than it pays to concerns operating 
large plants, has reference to authorized 
negotiated contracts for purchase of sup- 
plies necessary to facilitate the prosecution 
of the war and may not be regarded as 
authorizing, contrary to requirements of 
sec. 3709, R. 8., rejection of otherwise 
acceptable low bids and acceptance of 
higher bids of small concerns, where pro- 
visions of said section 3709 otherwise are 


See, also, related headings: Bids, accept- 
ance of ocher than lowest; Contracts, offer 
and acceptance, 

Negotiation—after advertising for bids— 
under express statutory authority to 
negotiate contracts without advertising, 
an administrative election to advertise 
rather than to negotiate with a single 
contractor does not necessarily require 
making award to lowest bidder; and 
since all bids may be rejected and a 
contract negotiated with either a bidder 
or nonbidder on the advertised or modi- 
fied terms, the bid of a lower bidder may 
be rejected and award made to higher 


Binding effect, in general— transactions pro- 
hibited by statute—U. 8. is neither bound 
nor estopped by acts of officers or agents 
in entering into, approving, or purporting 
to authorize agreements prohibited by law, 
even though Govt. may have benefited 
thereby; and equitable principles will not 
be applied to frustrate purpose of such 
laws or to thwart public policy 


Bonus—cost-plus contracts. See Contracts, 


cost-plus, bonus. 


Coal: 


Bituminous coal purchase restrictions: 
Authority for extension to Government 
transactions—authority of Bitumi- 
nous Coal Division under Bituminous 
Coal Act of 1937, to promulgate mar- 
keting rules and regulations governing 
code members is not viewed as extend- 
ing to prescription of terms for sale of 
coal by such code members to Govt_- 
Excessive ash content price reduction— 
administrative officials of the Govt. 
must give effect to a contract provision 
which authorizes a deduction from 
contract price of coal if the coal fur- 
nished is shown upon analysis to 
contain an ash content in excess of 
that specified in the contract, even 
though such deduction will result in 
@ net price below minimum price 
established under Bituminous Coal 
Code, or will result in violation by the 
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Bituminous coal purchase restrictions— 
Continued. 
contractor of some rule or regulation 
issued by Bituminous Coal Division_-. 
Interest on late payments. See Inierest, 
claims against the United States, coal 
contract payments. 

Increased costs. See Contracts, increased 
costs. 

Relief of contractor from transportation 
tax—an existing Veterans’ Administra- 
tion contract providing for delivery of 
coal to Govt. f. 0. b. destination, or on a 
delivered and stored basis, may not be 
amended to provide for transportation 
of the coal on Govt. bills of lading or on 
an f. 0. b. point of origin basis so as to 
relieve contractor of its liability for the 
property transportation tax imposed by 
sec. 620, Revenue Act of 1942, which 
otherwise it would be required to pay -- 


Construction: 


Effect of practical interpretation by the 
parties—w hile practical interpretation of 
parties to contract is of great weight in 
determining their true intent as to 
doubtful provisions of contract, such 
principle has no application in cases 
where contract speaks in clear and 
unambiguous terms 

General rules: 

In determining intention of the parties 
with respect to terms of a written 
contract, question is not what inten- 
tion may have existed in minds of the 
parties but what intention is expressed 
by the language used in the contract _- 

Intent and meaning of contract are not 
to be determined by consideration of 
isolated section or provision by itself, 
but contract is to be considered in its 
entirety and each provision is to be 
construed in its relationship to other 
provisions and in light of general pur- 
pose intended to be accomplished by 
contracting parties.............. 

Tax or other reimbursement provisions 
in Govt. contracts should not be ex- 
tended by administrative or judicial 
interpretation to embrace cases not 
clearly coming within the meaning of 
the language used 


Cost-plus: 


Arbitrary amount reimbursements as 
contrary to essence of cost-plus theory 
of contracting—allowance of arbitrary 
amount to cost-plus-a-fixed-fee contrac- 
tor in lieu of actual expenses or costs 
paid by it—even if shown to have been 
contemplated by parties to contract— 
would be contrary to very essence of 
“cost-plus”’ contract, which is to reim- 
burse contractor for actual expenditures 
incurred in performance of contract 


1059 





INDEX DIGEST 


CONTRACTS—Continued. 
Cost-plus—Continued. 

Architect-engineer services—fee limita- 
tions. See Contracts, cost-plus, fee limi- 
tations, architect-engineer services. 

Attorney’s fees: 


Page | CONTRACTS—Continued. 
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Deputizing of plant guards as deputy 
sheriffs—Continued. 


General rule as to reimbursement for— 
ordinarily, attorney’s fees or the ex- 
pense of defense or prosecution of suits 
incurred by cost-plus-a-fixed-fee con- 
tractors under approved standard 
forms of cost-plus-a-fixed-fee contracts 
are to be regarded as part of contrac- 
tor’s general overhead expense, com- 
pensation for which is to be presumed 
as having been included in the fixed 


Litigation in Government’s interest— 
under the cost-plus-a-fixed-fee con- 
tracts covering construction of ord- 
nance plants, etc., and providing for 
reimbursement to contractors for all 
labor and for losses and expenses sus- 
tained or incurred in connection with 
the work, contractors may be reim- 
bursed for properly substantiated and 
approved costs directly attributable to 
civil suits instituted against them by 
employees under Fair Labor Stand- 
ards Act of 1938—including amounts 
paid in satisfaction of final judgments 
and attorneys’ fees if it is impossible or 
impracticable to provide Government 
counsel—where it is administratively 
determined to be in the Govt.’s in- 
terest to have contractors resist such 
suits rather than to pay the overtime 
benefits provided for in the act 

Litigation instituted at Government’s 
request—where litigation to test valid- 
ity of State sales and use taxes as ap- 
plied to a cost-plus-a-fixed-fee contrac- 
tor and his vendor was instituted by 
them at request of Govt. and was 
under its control and supervision the 
fees and expenses thereof may be con- 
sidered reimbursable under the ap- 
proved standard forms of cost-plus-a- 
fixed-fee contracts 


Bonds: 


Premiums: 
Deputizing of plant guards as deputy 
sheriffs: 

Where it is established, under a cost- 
plus-a-fixed-fee contract providing 
for construction and subsequent 
operation by contractor of an 
ordnance plant on behalf of the 
Govt., that the deputizing of plant 
guards actually enabled them to 
perform their duties more effec- 
tively, and served a useful purpose 
in fulfilling the contract require- 
ments, reimbursement for pre- 
miums on bonds incident to such 
deputizing is a proper charge 
against the Govt. under the terms 
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of the contract. 22 C. G. 183, 
SU  scineicomnsdiahinsibadlbaiilndens 
Where not established, under cost- 
plus-a-fixed-fee contract providing 
for construction and subsequent 
operation by contractor of ord- 
nance plant on behalf of Govt. 
that deputizing of plant guards as 
deputy sheriffs was reasonably 
necessary for protection of Govt. 
or contractor or otherwise neces- 
sary for proper performance of con- 
tract work, reimbursement for 
premiums on bonds incident to 
such deputizing is not a proper 
charge against the Govt. under the 


Bonus: 


Adequate consideration requirements— 
& “cost savings bonus clause’’ in a 
cost-plus-a-fixed-fee contract, which 
entitles contractor—in addition to its 
fixed fee—to share in any cost savings 
in construction of defense housing 
shelters, is not supported by a valid 
consideration where, in addition to 
fact that estimated costs were made 
exceptionally liberal due to inability 
to approximate closely expected actual 
costs, there is, also, no express require- 
ment that contractor make any special 
effort, incur any expense, or do any- 
thing extra to earn the bonus, and, 
therefore, payments under said bonus 
clause are not authorized. 5 C. G. 


Bonus payments by cost-plus con- 
tractor to its employees which were 
not made pursuant to regularly es- 
tablished incentive bonus system 
or an agreement hetween contractor 
and its employees may not be re- 
garded as reimbursable item of cost 
of performing contract work within 
the meaning of T. D. 5000, con- 
trolling amounts payable as costs 
under contract, in absence of show- 
ing that such payments were necesa- 
sary to performance of contract 


Mere showing that bonus payments 
made by cost-plus contractor to its 
employees were for services actually 
rendered in connection with con- 
tract work and that aggregate com- 
pensation received by employees 
was reasonable may not be regarded 
as establishing that such payments 
are reimbursable under T. D. 5000, 
controlling amounts payable as 
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Contractor’s employees—Continued. 
costs under contract; there must be 
showing that such payments were 
necessary to performance of con- 


Where cost-plus contractor who was 
losing employees because of higher 
wages being paid by other indus- 
tries in vicinity undertook to 
remedy condition by granting its 
employees a bonus, without obtain- 
ing advance approval of contracting 
officer as required by contract, and 
without referring matter to proper 
Govt. agency for purpose of having 
conditions remedied, reimbursement 
for such bonus payments is unau- 


Cost-savings purpose as being repugnant 
to time-saving rather than cost-saving 
intention of statute—purpose of act 
of Mar. 1, 1941, authorizing contracting 
for construction of housing shelters 
without regard to advertising require- 
ments of sec. 3709, R. 8., was accom- 
plishment of work of utmost urgency 
where delay would be inimical to 
national interest, and, therefore, a 
cost-plus-a-fixed-fee contract for con- 
struction of such shelters which con- 
tains a “bonus clause” designed 
especially to conserve costs or ma- 
terials or both, rather than time, well 
might be considered repugnant to ex- 
pressed intention of Congress 

Contractor’s status as Government 
agent. See Agents, Government, status of 
cost-plus contractors. 

Cost - plus - percentage - of - cost prohibi- 
tion—quantum meruit payment basis 
substitution—A cost - plus -a - fixed - fee 
contractor may not be reimbursed on a 
quantum meruit or other basis for articles 
and services furnished the Govt. in 
connection with performance of its con- 
tract executed under authority of act of 
July 2, 1040, where the articles and 
services were obtained by prime con- 
tractor from a subcontractor under a 
cost-plus-a-percentage-of-cost contract in 
contravention of prohibition in said act 
against use of cost-plus-a-percentage-of- 
cost “system” of contracting 

Demurrage charges—general effect of con- 
tract provision against incurring——provi- 
sion in cost-plus-a-fixed-fee contract re- 
quiring contractor to unload from rail- 
road cars promptly upon arrival all 
shipments consigned to him, and to 

- provide storage and other facilities 
necessary for that purpose, is for Govern- 
ment’s benefit and may be waived when 
in its interest to do so, but a prima facie 


presumption arises that strict compli- 
ance with such provision is to the Gov- 
ernment’s interest and, therefore, reim- 
bursement for demurrage charges is not 
allowable under such a contract in ab- 
sence of evidence sufficient to rebut such 
presumption 


Discharge of employees for union activi- 
ties—reinstatement with back pay— 
status of back pay as reimbursable 
item—cost - plus-a-fixed-fee contractor 
who discharged certain employees for 
alleged union activities and subse- 
quently reinstated them with back pay 
in order to avoid possible penalties under 
National Labor Relations Act may not 
be reimbursed the back wages paid such 
employees, even though approved by 
contracting officer under his contract 
authority to determine what actual ex- 
penditures incurred by contractor in per- 
formance of the contract are to be re- 
garded as reimbursable items of cost 
where U. 8. was not responsible for con- 
tractor’s action and received no tangible 
benefit from the expenditure _......... 


Evidence in support of payments: 
Architect-engineer services—services in 
addition to furnishing of designs, 
plans, etc.—where payments on cost- 
plus-a-fixed-fee basis are made to archi- 
tect-engineers under War Dept. con- 
tract providing not only for prepara- 
tion of designs, plans, etc., in connec- 
tion with construction project but, 
also, for furnishing of technical super- 
vision of project, an itemized state- 
ment showing fees paid and nature 
and amounts of expenses reimbursed 
for furnishing of designs, plans, etc., 
together with similar showing as to 
fees and expenses paid for technical 
supervision of work, must be furnished 
this office upon completion of project in 
order that it may be ascertained 
whether amounts paid for furnishing 
of designs, plans, etc., do not exceed 6 
percent of estimated cost of project in 
contravention of sec, 2, act, Aug. 7, 


Demurrage charges—where cost-plus-a- 
fixed-fee contract provides that con- 
tractor shall promptly unload all rail- 
road cars and provide storage and 
other facilities necessary for that pur- 
pose, reimbursement for demurrage 
charges is not allowable merely on 
basis of contracting officer’s statement 
that incurrence of such charges was 
more economical than construction of 
storage facilities since it must be shown 
that lack of such facilities was sole 
cause of such charges, that there was 
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and that such charges were in fact less 
than cost of providing storage facilities. 
General effect of contracting officers’ 
expense approval authority—where 
cost-plus-a-fixed-fee contract provides 
that contractor shall promptly unload 
all railroad cars and provide storage 
and other facilities necessary for that 
purpose, reimbursement for demur- 
rage charges is not allowable merely 
on basis of contracting officer’s state- 
ment that incurrence of such charges 
was more economical than construc- 
tion of storage facilities since it must 
be shown that lack of such facilities 
was sole cause of such charges, that 
there was no negligence on part of con- 
tractor, and that such charges were in 
fact less than cost of providing storage 
ian ac icniltis nna baile aieae 
Overtime compensation—if it be admin- 
istratively determined that Govt.’s 
interests will be best served by acqui- 
escing in view of representative of 
Administrator, Wage and Hour 
Division, Dept. of Labor, that guards 
employed by cost-plus-a-fixed-fee con- 
tractor engaged in operation of ord- 
nance plant are entitled to overtime 
pay under Fair Labor Standards Act 
of 1938, otherwise proper reimburse- 
ments under the contract for over- 
time payments made in accordance 
with such interpretation of said act 
will not be questioned. Decision sects 
forth evidence which will be accepted 
in support of the reimbursement 


Subcontracts: 


Labor-cost-escalator clause s—evi- 
dence in support of payments to 
prime cost-plus-a-fixed-fee contrac- 
tors on account of payments made by 
them under‘lump-sum subcontracts 
involving ‘escalator’ clauses pro- 
viding for base price adjustments 
on account of variant labor costs 
must include subcontractor’s origi- 
nal paid invoice and notarized state- 
ment by him showing substantially 
(a) number of hours for week of em- 
ployees engaged on work; (b) aggre- 
gate of wages paid such employees 
for week; (c) weighted weekly base 
wage rate averages based on 
wages paid from date of commence- 
ment of work; (d) revised average 
hourly base wage rate computed 
from a, b, and c; and (e) statement 
showing computation and amount 
of increase or decrease due to changes 
in labor costs. ............. pldiiaases 


95 


Requirements in general—require- 
ment with respect to documents to 
be submitted by subcontractors in 
support of vouchers claiming reim- 
bursement from prime contractor 
under cost-plus-a-fixed-fee system 
of contracting contemplates furnish- 
ing of evidence of same general 
nature and purport as that required 
to be furnished by prime contractor 
in order to obtain reimbursement 
from Govt. for its expenditures - __ _- 

Subcontracting not contemplated in 
prime contract—if during course of 
performing cost-plus-a-fixed-fee con- 
tract it is determined it would be in 
Government’s interest to subcon- 
tract portions of work not definitely 
intended to be subcontracted when 
prime contract was negotiated and 
contractor's fee fixed, a report of 
facts upon which such determina- 
tion was based, together with con- 
tracting officer’s approval of sub- 
contracts and a statement of his 
determination as to what adjust- 
ment, if any, should be made in 
fixed fee and of facts on which that 
determination is based, should be 
attached to copies of the subcon- 
tracts when forwarded to this office 


Traveling expenses: 


Certificates as to incurrence, correct- 
ness, etc., in lieu of receipte—there 
may not be substituted, in lieu of 
receipts in support of reimburse- 
ments to a cost-plus-a-fixed-fee con- 
tractor for those items of traveling 
expense of its employees for which 
receipts are usually obtained or 
which may not be independently 
verified from records on file in this 
office, certifications by traveler and 
contracting officer as to incurrence, 
correctness, etc., of the expenditure. 

Daily allowance payment require- 
ments—under cost-plus-a-fixed-fee 
contract providing that reimburse- 
ment for transportation and travel- 
ing expenses will be limited to cost 
of transportation and an allowance 
of $6 per day in lieu of all other ex- 
penses, the contractor may not be 
reimbursed to full extent of allow- 
ance of $6 per day for travel of an 
employee unless it be shown that 
employee actually was in a travel 
status for an entire day and that not 
less than $6 was paid to employee 
by contractor as reimbursement for 
employee's travel expenses for each 
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Evidence in support of payments—Con. 
Traveling expenses—Continued. 
Genera] rule as to receipts—claims by 
cost-plus-a-fixed-fee contractors for 
reimbursement of incidental travel- 
ing expense items, such as cab fares, 
tips, ete., of their employees for 
which it is not usual practice, or it 
is impossible or impracticable, to 
obtain receipts are not required to 
be supported by receipts, but those 
items, such as hotel expense, nature 
of which is such that receipts are 
readily, and usually, obtained con- 
currently with payment thereof are 
required to be so supported... .-...- 
Expenses incident to procuring person- 
nel—under architect-engineer contract 
requiring contractor. in consideration of 
reimbursement for ‘‘actual expenditures 
directly chargeable to the work” and of a 
stipulated fixed fee covering profit and 
general overhead expenses not expressly 
provided for otherwise, to prepare neces- 
sary specifications, etc. for a certain con- 
struction project, and to furnish suffi- 
cient technical, etc., personnel to insure 
prosecution of the work, expenditures by 
contractor for advertising to procure such 
personne] and for their transportation 
expenses to project site are not reimbur- 
sable items of cost, in absence of contract 
provision otherwise 
Expenses incident to purchase of legal 
publications—expense incident to pur- 
chase by cost-plus-a-fixed-fee contractor 
of legal publications pertaining to labor 
law, sales taxes, etc., incurred in order to 
acquire the knowledge and ability to 
efficiently perform the contract work, is 
an expense which is so indirectly associ- 
ated with the contract work as to pertain 
to that part of work for which compensa- 
tion is made by fixed-fee, rather than an 
expense which is reimbursable as an 
item of cost under the contract which, by 
reference to Treasury Decision 5000 con- 
trolling costs payable thereunder, pro- 
vides for reimbursement for items of in- 
direct expense incident to and necessary 
for performance of the contract 
Extra compensation to employees on 
separation from service—company policy 
adopted after date of Govt. contract— 
under a cost-plus-a-fixed-fee contract ob- 
ligating Govt. to pay its proportionate 
share of expenses incurred, pursuant to a 
general company policy, for employees’ 
relations plans, discontinuance wages, 
etc., a contractor who, subsequent to 
date of contract but in anticipation of 
compulsory military training, adopted a 
policy of paying two months’ wages or 
salary to employees entering military 
service who had one year’s service with 


the company is entitled to reimburse- 
ment for such payments to employees 
where their services were used solely in 
connection with the particular contract 
during the year preceding entrance into 
RTT CANTER. 2-6 acscnspen<csensss~ . 

Fee adjustments — subcontracts. See 
Contracts, cost-plus, subcontracts, effect on 
fized fee. 

Fee comprehensiveness—fixed fee under 
cost-plus-a-fixed-fee contract includes 
not only overhead and profit on work to 
be performed by prime contractor with 
its own forces, but, also, overhead ex- 
penses and compensation for negotiation 
of subcontracts and supervision and co- 
ordination of work to be performed there- 


Fee limitations—architect-engineer serv- 
ices—applicability of limitation to serv- 
ices in addition to furnishing of designs, 
plans, ete.—in determining whether 
payments on cost-plus-a-fixed-fee basis to 
architect-engineers under War Dept. 
contract covering not only furnishing of 
designs, plans, etc., in connection with 
construction project but, also, furnishing 
of technical supervision of project are in 
contravention of sec. 2, act, Aug. 7, 1939, 
limiting to 6 percent of estimated cost 
of a project the amount that may be paid 
architect-engineers for furnishing de- 
signs, plans, etc., there need be con- 
sidered only amounts paid for furnishing 
designs, plans, etc., excluding amounts 
representing payments for technical 
supervision of the work 


Finality of contracting officer’s expense 
reimbursement approval: 

Back pay to employees discharged for 
union activities—cost-plus-a-fixed-fee 
contractor who discharged certain em- 
ployees for alleged union activities and 
subsequently reinstated them with 
back pay in order to avoid possible 
penalties under National Labor Re- 
lations Act may not be reimbursed the 
back wages paid such employees, even 
though approved by contracting officer 
under his contract authority to deter- 
mine what actual expenditures in- 
curred by contractor in performance 
of the contract are to be regarded as 
reimbursable items of cost where U. 8. 
was not responsible for contractor's 
action and received no tangible benefit 
from the expenditure 

Deputizing of plant guards as deputy 
sheriffe—under _cost-plus-a-fixed-fee 
contract, approval by contracting 
officer's representative of expense in- 
cident to deputizing plant guards as 
deputy sheriffs is not sufficient in itself 
to authorize reimbursement thereof, 
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Finality of contracting officer’s expense 
reimbursement approval—Continued. 
but, in addition, it is necessary to 
establish that appointment of plant 
guards as deputy sheriffs was reason- 
ably necessary for protection of the 
Government or contractor 
In general: 

Broad authority vested in contracting 
officer by cost-plus-a-fixed-fee con- 
tract to determine what actual ex- 
penditures incurred by contractor in 
performance of contract work are to 
be regarded as reimbursable items 
of cost is not an unlimited authority, 
and when he acts in a way contrary 
to the mandate of the contract or 
without proper regard for interests 
of U. 8., it is the duty of this office 
to question his decision 

While cost-plus-a-fixed-fee contracts 
generally vest Government’s con- 
tracting officer with broad and gen- 
eral powers in matter of approving 
reimbursable items, such powers are 
not unlimited in their application, 
nor may they be regarded as affecting 
in any manner whatever the statu- 
tory duty of this office to require 
necessary evidence in support of pay- 
ments to be made by disbursing 
officers from appropriated moneys. - 

General rule as to expenses so indirectly 
associated therewith as to be part of 
work compensated for by fixed fee— 
obviously the parties to a cost-plus-a- 
fixed-fee contract intend that the fixed 
fee to be paid for performing the contract 
shall constitute compensation to the 
contractor for those expenses and serv- 
ices which might be incurred or per- 
formed in the proper and efficient prose- 
cution of the work, as a result of having 
the contract to perform, but which are 
so indirectly associated with the work to 
be done as not to constitute a reimburs- 
ahie eput Qheséel.... . scteusdei cesicc.e 

General rule as to reimbursement of costs 
arising out of violation of duty or re- 
sponsibility imposed by law—while 
broad and liberal terms of cost-plus con- 
tracts contemplate that all costs and risks 
in connection with work are to be as- 
sumed by Govt., fixed-fees are paid con- 
tractor to obtain faithful performance 
of work, and where contractor violates 
some duty or responsibility imposed 
upon it by law, any costs incurred by 
contractor as result thereof are not reim- 
bursable, particularly where U. 8. was 
not responsible for contractor’s actions 
and received no tangible benefit from 


General rule for applying T. D. 5000—in 
order for an expenditure to be considered 
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as reimbursable item of cost under T. D. 
5000, controlling amounts reimbursable 
as costs under certain cost-plus con- 
tracts, it must be shown, as condition 
precedent, that expenditure was neces- 
sary for performance of the contract 
General rule for determining types an 
amounts ofreimbursable expenditures— 
types and amounts of expenses for which 
prime contractor is to be reimbursed by 
Govt. under “‘cost-plus” contract are 
dependent primarily on terms of con- 
tract involved and facts pertaining to 
particular transaction rather than on 
basis of any general theories relating to 
status of such contractors or their em- 


Reimbursement to contractor—there 
is no objection to reimbursing a cost- 
plus-a-fixed-fee contractor the cost of 
premiums paid on public liability 
insurance, etc., when authorized by 
the contract, even though the general 
insurance coverage may incidentally 
include as a part thereof insurance 
against liability to third parties for 
acts of contractor’s employees which 
could have been avoided by exercise 
of due care and diligence by con- 
tractor in hiring and retaining em- 
ployees, and even though contrac- 
tor’s dereliction in that respect may 
have been a breach of the principal 
contract. 21 C. G. 149, amplified 

Stipulation for Govt. assumption of 
contractor's liabitity for loss or dam- 
age as substitute for existing insur- 
ance-cost reimbursement provision— 
if it be administratively determined 
as in Government’s interest, existing 
cost-plus-a-fixed-fee contracts of the 
Maritime Commission which author- 
ize reimbursing contractors cost of 
premiums paid on public liability in- 
surance—which insurance includes 
coverage protecting contractors 
against Ifability to third parties for 
acts of their employees even though 
the contractors may have failed to 
exercise due care in hiring and re- 
taining employees—may be amended 
to provide that the Govt. will 
assume such liability and that the 
cost of premiums shall no longer 
be reimbursable, provided the 
Government’s lability under such 
amendments will not exceed the 
coverage of the insurance policies 
as to which reimbursement of pre- 
miums is discontinued 

Interest—funds advanced to contractor 
by the Government—computation rule— 
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where interest is payable on advances 
of funds to a cost-plus-a-fixed-fee con- 
tractor in installments at end of monthly, 


quarterly, or semiannual intervals con- 


sidered to represent fractions of an in- 
terest year, the interest earned during 
each such calendar period is regarded 
as being equivalent to a corresponding 
fraction of the year’s interest, and where 
less than such a calendar period is in- 
volved the interest should be computed 
puted by employing a fraction whose 
numerator is the actual number of days 
elapsed and whose denominator is the 
actual number of days in the particular 


Legality in absence of statutory prohibi- 
tion or specific authority: 

Exemption from advertising as aut horiz- 
ing cost-plus contracting—in view of 
express terms of act of Mar. 1, 1941, 
authorizing the providing, by construc- 
tion, or otherwise, of emergency tem- 
porary defense housing shelters with- 
out regard to the advertising require- 
ments of sec. 3709, R. 8., there is no 

legal objection to Dist. of Col. Alley 
Dwelling Authority entering into 
cost-plus-a-fixed-fee contracts for con- 
struction of such temporary housing 
Related statute authorizing cost-plus 
contracting as being authority for— 
fact that act of Mar. 1, 1941, in author- 
izing the providing, by construction, 
or otherwise, of temporary defense 
housing where it is not practicable to 
meet emergency needs by housing 
authorized to be constructed under 
act of Oct. 14, 1940, and other acts not 
here material, so refers to said act of 

Oct. 14, which does not bar use of cost- 

plus-a-fixed-fee form of contract, does 

not of itself authorize use of cost-plus- 
a-fixed-fee form of contract in construc- 
tion of temporary housing authorized 

by said act of Mar. 1, 1941...........- 

License fees—operation by contractor of 

Goeovernment-owned plant hospital— 

cost-plus-a-fixed-fee contractor who is 

required under State statute to pay a 

fee incident to securing a license to main- 

tain a Government-owned plant hospital 
operated by contractor in connection 
with contract work may be reimbursed 
amount of the fee, provided the terri- 
torial jurisdiction of the U. 8. over the 
hospital site is not such as to preclude the 

State from taxing or regulating the 

activities of individuals or corporations 


for—ordinarily, attorney’s fees or the 
expense of defense or prosecution of 
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Litigation expenses—Continued. 
suits incurred by cost-plus-a-fixed-fee 
contractors under approved standard 
forms of cost-plus-a-fixed-fee contracts 
are to be regarded as part of contrac- 
tor’s general overhead expense, com- 
pensation for which is to be presumed 
as having been included in the fixed 
PRR i Saesdscicid ei. 
Litigation in Government's interest— 
under cost-plus-a-fixed-fee contracts 
covering construction of ordnance 
plants, etc., and providing for reim- 
bursement to contractors for all labor 
and for losses and expenses sustained 
or incurred in connection with work, 
contractors may be reimbursed for 
properly substantiated and approved 
costs directly attributable to civil 
suits instituted against them by em- 
ployees under Fair Labor Standards 
Act of 1938—including amounts paid 
in satisfaction of final judgments 
and attorneys’ fees if it is impossible 
or impracticable to provide Govern- 
ment counsel—where it is adminis- 
tratively determined to be in the 
Govt.’s interest to have contractors 
resist such suits rather than to pay the 
overtime benefits provided for in the 


Litigation instituted at Government’s 
request—where litigation to test 
validity of State sales and use taxes 
as applied to a cost-plus-a-fixed-fee 
contractor and his vendor was insti- 
tuted by them at request of Govt. and 
was under its control and supervision, 
the fees and expenses thereof may be 
considered reimbursable under the 
approved standard forms of cost-plus- 
a-fixed-fee contracts 

Loss or damage: 
Contractor's employees’ negligence : 

Contractor’s obligation, in general, to 
furnish competent, efficient and 
careful employees—under cost-plus, 
a-fixed-fee contract which provides 
for reimbursement to contractor of 
actual cost of work, including losses 
not covered by insurance, and which 
contemplates employment by con- 
tractor of qualified, careful and effi- 
cient workers in performance of 
work, reimbursement for losses sus- 
tained by centractor due to care- 
lessness or negligence of its em- 
ployees is not authorized if the 
contractor is remiss in its obligation 
to furnish and maintain a force of 
competent and careful employees. -- 

Reimbursement to contractor as being 

dependent upon terms of particular 
contract—propriety of reimbursing 
cost-plus-a-fixed-fee contractors costs 
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Contractor’s employees’ negligence— surance, and which contemplates 


Continued. 
incurred in connection with liabili- 
ties to third parties arising from neg- 
ligence of contractors’ employees in 
connection with performance of 
contract work is dependent pri- 
marily on terms of particular con- 
tract and on facts pertaining to 
particular transaction rather than 


employment by contractor of quali- 
fied, careful and efficient workers in 
performance of the work, the prime 
contractor may not be reimbursed 
payments made by it to a cost-plus 
subcontractor representing unearned 
wages erroneously paid by subcon- 
tractor to its employees. 21 C, G. 
149, amplified 


on any general theories relating to 
status of such contractors and their 


Maintenance of employee morale—ex- 
penses incurred by cost-plus contractor 
in maintenance of proper employee 
morale—particularly where loss of 
morale is attributable in part to pre- 
vious practice of contractor—must be 
presumed to be chargeable to con- 
tractor’s fixed fee 

Overtime compensation: 

Expenses incident to litigation—under 


Government liability assumption stipu- 
lation as substitute for existing 
insurance-cost reimbursement provi- 
sion—propriety in general—if it be 
administratively determined as in 
Government’s interest, existing cost- 
plus-a-fixed-fee contracts of the Mari- 


time Commission which authorize 
reimbursing contractors cost of pre- 
miums paid on public liability insur- 
ance—which insurance includes cover- 
age protecting contractors against 
liability to third parties for acts of 
their employees even though the con- 
tractors may have failed to exercise 
due care in hiring and retaining em- 
ployees—may be amended to provide 
that the Govt. will assume such 
liability and that the cost of premiums 
shall no longer be reimbursable, pro- 
vided the Government’s liability 
under such amendments will not 
exceed the coverage of the insurance 
policies as to which reimbursement of 
premiums is discontinued 

Propriety of contract provision for re- 
imbursement to contractor for lia- 
bilities to third parties—in general— 
if it be administratively determined as 
in Government’s interest, there is no 
legal objection to including in cost- 
plus-a-fixed-fee contracts hereafter 
executed by the Maritime Commis- 
sion a provision that the Commission 
shall reimburse such contractors all 
costs incurred by .them in connec- 
tion with liabilities to third parties 
arising in connection with performance 
of a portion of the contract work, even 
though such liabilities arise from neg- 
ligence of contractor’s employees, but 
due regard should be given to the 


cost-plus-a-fixed-fee contracts covering 
construction of ordnance plants, etc., 
and providing for reimbursement to 
contractors for all labor and for losses 
and expenses sustained or incurred in 
connection with the work, contractors 
may be reimbursed for properly sub- 
stantiated and approved costs directly 
attributable to civil suits instituted 
against them by employees under 
Fair Labor Standards Act of 1938— 
including amounts paid in satisfaction 
of final judgments and attorneys’ fees 
if it is impossible or impracticable to 
provide Government counsel—where 
it is administratively determined to 
be in the Govt.’s interest to have con- 
tractors resist such suits rather than 
to pay the overtime benefits provided 
for in the act 


Fair Labor Standards Act applicability— 


if it be administratively determined 
that Govt.’s interests will be best 
served by acquiescing in view of repre- 
sentative of Administrator, Wage and 
Hour Division, Dept. of Labor, that 
guards employed by cost-plus-a-fixed- 
fee contractor engaged in operation of 
ordnance plant are entitled to over- 
time pay under Fair Labor Standards 
Act of 1938, otherwise proper reim- 
bursements under the contract for 
overtime payments made in accord- 
ance with such interpretation of said 
act will not be questioned 


degree of risk and responsibility of Plant protection: 

such contractors in fixing the fees Guards: 

payable under the contracts Expense incident to deputizing as 

Subcontractor’s employees’ negligence — deputy sheriffs: 

unearned wages paid in error—under Since guards charged with duty of 
cost-plus-a-fixed-fee prime contract protecting property at ordnance 
which provides for reimbursement to plant operated by cost-plus-a-fixed- 
contractor of actual cost of the work, fee contractor have no less au- 
including losses not covered by in- thority within confines of project 
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Expense incident to deputizing as 
deputy sheriffs—Continued. 
site than police officers, and their 
authority is not affected by wheth- 
er projects site is under Federal or 
State jurisdiction, any expense in- 
cident to deputizing guards as 
deputy sheriffs to permit making 
arrests is not proper charge to 
Govt. under contract 
Under cost-plus-a-fixed-fee contract, 
approval by contracting officer’s 
representative of expense incident 
to deputizing plant guards as 
deputy sheriffs is not sufficient in 
itself to authorize reimbursement 
thereof, but, in addition, it is 
necessary to establish that ap- 
pointment of plant guards as 
deputy sheriffs was reasonably 
necessary for protection of the 
Government or contractor -_--- -.- 
Where it is established, under a 
cost-plus-a-fixed-fee contract pro- 
viding for construction and sub- 
sequent operation by contractor of 
an ordnance plant on behalf of the 
Govt., that the deputizing of plant 
guards actually enabled them to 
perform their duties more effec- 
tively, and served a useful purpose 
in fulfilling the contract require- 
ments, reimbursement for pre- 
miums on bonds incident to such 
deputizing is a proper charge 
against the Govt. under the terms 
of the contract. 22 C. G. 183, 
modified - pee neetnai 
Where not established, under cost 
plus-a-fixed-fee contract providing 
for construction and subsequent 
operation by contractor of ord- 
nance plant on behalf of Govt. 
that deputizing of plant guards 
as deputy sherifis was reasonably 
necessary for protection of Govt. or 
contractor or otherwise necessary 
for proper performance of contract 
work, reimbursement for pre- 
miums on bonds incident to such 
deputizing is not a proper charge 
against the Govt. under the con- 
ive dadencssestmplubsusboescese 
Expense incident to rendering serv- 
ices which are responsibility of local 
police authorities—even though 
local police facilities be inadequate to 
afford proper protection to plant em- 
ployees after working hours and to 
cope with regulation of traflic on 
highways adjacent to such plant, 
operated under a cost-plus-a-fixed-fee 
contract, ordinarily such functions 


are concern of local authorities and 
no proper basis exists for plant guards 
to perform such services so as to 
render cost thereof proper charge to 
Govt. under contract. .........-. 


Subcontracts: 
Amount to be dedueted from prime con- 


tract fixed fee: 

By whom determinable—amount, if 
any, which should be deducted from 
fee of cost-plus-a-fixed-fee contractor 
because of subcontracting of work 
in addition to that contemplated at 
time of negotiating primecontract is, 
in first instance, for determination 
by contracting officer, but this office, 
in auditing vouchers covering pay- 
ments under the contract, must in- 
quire into reasonableness of the de- 
termination 

Subcontractor’s profit as determinable 
of minimum deduction—where work 
which is specifically required by cost- 
plus-a-fixed-fee contract, or contem- 
plated by parties at time of negotia- 
tion, to be performed by prime con- 
tractor’s own forces is subcontracted 
on lump sum or unit price basis, 
prime contractor’s fixed fee should be 
reduced by amount at least equal to 
subcontractor’s profit__..........-. 


Contracting officer’s approval authori- 


ty—in general—authority of contract- 
ing officers under cost-plus contracts 
to approve subcontracts is subject to 
limitation that officers of Govt. are 
not authorized to modify terms of 
contract by supplemental or substi- 
tute agreement if such modification 
is prejudicial to interests of Govt., 
and, hence, where Govt. has ac- 
quired right to have prime contractor 
perform work on certain terms, con- 
tracting officer may not, by approval 
of subcontracts on different terms, 
impose binding obligation on Govt. 
to pay greater costs 


Effect on fixed fee: 


By whom determinable—amount, if 
any, which should be deducted 
from fee of cost-plus-a-fixed-fee con- 
tractor because of subcontracting of 
work in addition to that contem- 
plated at time of negotiating prime 
contract is, in first instance, for 
determination by contracting officer, 
but this office, in auditing vouchers 
covering payments under the con- 
tract, must inquire into reasonable- 
ness of the determination. --______- 

Subcontracts in addition to those 
contemplated in prime contract— 
where work which is specifically re- 
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quired by cost-plus-a-fixed-fee con- 
tract, or contemplated by parties at 
time of negotiation, to be performed 
by prime contractor’s own forces is 
subcontracted on lump sum or unit 
price basis, prime contractor’s fixed 
fee should be re@uced by amount at 
least equal to subcontractor’s profit, 
but no reduction in fixed fee is 
required if parties definitely con- 
templated at time of negotiation, or 
contract specifically provided for, 
subletting of such work_..... ....-- 
Time when effect is determinable— 
whether reduction should be made 
in fee stipulated in cost-plus-a-fixed- 
fee contract because of subcontract- 
ing of work is not for determination 
until contract is completed and ex- 
tent of subcontracting which actual- 
ly took place is compared and con- 
sidered in connection with the 
amount of subcontracting parties 
contemplated might take place at 
time contract was negotiated, and 
with respect to which the fixed fee 
was originally agreed upon 


Prime-contract stipulation requirements 


regarding amount of work to be sub- 
contracted—in negotiating cost-plus- 
a-fixed-fee contract, care should be 
exercised to determine insofar as pos- 
sible what part of work is to be per- 
formed by prime contractor, what 
part definitely is to be subcontracted 
and what part may be subject of 
further subcontracting, and pro- 
vision setting forth understanding of 
the parties in regard to these matters 
and that the contractor’s fee was fixed 
on such basis should be incorporated 
into prime contract 


Wage rates exceeding established 


rates—excess as being an expense of 
prime contractor or of Govt.—a pro- 
vision of a cost-plus-a-fixed-fee con- 
tract that wages paid by contractor or 
subcontractor to laborers or mechanics 
at rates in excess of those established 
by Sec. of Labor shall be at expense of 
prime contractor is applicable to 
lump sum, as well as cost-plus, sub- 
contracts, and where lump sum sub- 
contractor paid its employees at rates 
higher than established rates—requir- 
ing presumption that subcontract 
price was computed on basis of the 
higher rates—the excess wages must 
be at expense of prime contractor 


rather than the Govt..._..-...-.----. 
Tax liability—State or local levies—ex- 
penses incident to litigation—where 
litigation to test validity of State sales 
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and use taxes as applied to a cost-plus-a- 
fixed-fee contractor and his vendor was 
instituted by them at request of Govt. 
and was under its control and super- 
vision the fees and expenses thereof may 
be considered reimbursable under the 
approved standard forms of cost-plus-a- 


fixed-fee contracts 


Traveling and transportation expenses of 
contractors’ employees—travel between 
place of lodging and place of duty—gen- 
eral circumstances under which expense 
is payable—under a cost-plus-a-fixed-fee 
contract providing that reimbursement 

14 for transportation and traveling ex- 
penses of contractor’s employees in con- 
nection with contract work will be 
limited to actual cost of transportation 
and an allowance of $6 per day ‘‘in lieu 
of all other expenses,” expense an em- 
ployee in travel status incurs for trans- 
portation between hotel or place of 
lodging and place of temporary duty is 
not reimbursable, in absence of circum- 
stances comparable to those enumerated 
in par. 8 (b), Standardized Govt. Travel 
Regulations, under which Govt. em- 
ployees are allowed expense of travel 

14 between place of lodging and place of 


temporary duty..........-.-- 


Vacations: 
Allowance in lieu of: 
Prorating basis: 


In general—where cost-plus-a-fixed- 
fee contractor grants employees, 
whose services are terminated for 
certain reasons, a cash allowance 
in lieu of vacation with pay allow- 
able after at least one year’s con- 
tinuous service or in lieu of vaca- 
tion allowable during succeeding 
calendar year if service has been 
continuous during 12 months im- 

14 mediately preceding vacation, the 
cash allowance should be prorated 
between Govt. and contractor ac- 
cording to number of days par- 
ticular employee was engaged on 
contractor’s private work and 
Govt. work, respectively, during 
12 months immediately preceding 


vacation allowance, 


and unex- 


pired portion of calendar year in 
which termination occurs should 
not be charged to the work on 
which employee was last engaged - 


Numerous situations outlined 


Expense prorating basis: 


In general—where cost-plus-a-fixed-fee 
contractor allows vacation with pay 
to its employees after at least one 

367 year’s continuous service and allows 
vacation during each succeeding cal- 
endar year if service has been con- 


tinuous during 12 months immedi- 
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Vacations—Continued. 

Expense prorating basis—Continued. 
ately preceding such vacation, cost 
of vacation pay should be prorated 
between Govt. and contractor ac- 
cording to number of days particular 
employee was engaged on con- 
tractor’s private work and Govt. 
work, respectively, during 12 months 
immediately preceding vacation, 
rather than on basis of service during 
calendar year in which vacation is 


Damages—actual— increased costs. See Con- 
tracts, increased costs. 

Default—increased costs. See Contracts, in- 
creased costs, defaulting contractor. 
Defense-article procurement discretion: 
Scope of discretionary authority: 

Eight-Hour Law. See Contracts, labor 
stipulations, Eight-Hour Law, appli- 
cability, discretionary authority in pro- 
curement of defense articles. 

In general—while sec. 3 (a), act, Mar. 11, 
1941, authorizes procurement of de- 
fense articles “notwithstanding the 
provisions of any other law’’, it does 
not vest administrative departments 
with unlimited discretion in determin- 
ing whether certain provisions, which 
ordinarily are required by law to be in- 
cluded in contracts, may be omitted, 
and it is only when there is some sound 
basis for belief that inclusion of a cer- 
tain provision will unjustly interfere 
with carrying out purpose of said act 
that it is within discretion of adminis- 
trative officers to decide whether such 
provision should be omitted from the 


Delays—reasonable time where no time 
specified—three months’ delay as con- 
stituting reasonable delay—where con- 
struction contract contained no stipulation 
that preference rating certificates necessary 
to enable contractor to obtain materials 
would be furnished within any particular 
time after award, a delay of 3 months, with- 
out fault or negligence of contracting 
agency, between date of award and date 
certificates were furnished is not so un- 
reasonable as to constitute a breach of con- 
tract relieving contractor of its obligation 
to complete work at original bid price, or 
entitling it to increased costs resulting 
from delay in commencing work__._--. : 

Delegation of authority to makes See Dele- 

gation of Aurhority. 

Discounts: 

As affecting determination of excess cost 
of transporting household effects—in 
determining amount of transportation 
charges on household effects, etc., in 
excess of regulation change of station 


Eight-Hour Law. 


allowance for which an Army officer is 
liable under act, Mar. 23, 1910, and 
applicable Army regulations, there 
should be used net amount actually 
paid by Govt. on the shipment, taking 
into consideration any prompt payment 
discount received 

Price changes—adjustment in price of 
those articles consigned for export ship- 
ment—where contract for supplies pro- 
vides that, as consideration for furnishing 
articles involved, contractor should be 
paid total sum specified therein, subject 
to discount for prompt payment, but 
contract price itself is subject to reduc- 
tion with respect to such articles as are 
consigned fer export shipment, the dis- 
count with respect to articles so con- 
signed may be computed on the contract 
price, after deduction of the export 
differential, rather than on the full 
contract price, even though there is no 
provision to that effect in the contract. 


See Contracts, labor 
stipulations, Eight-Hour Law. 


Employees’ pecuniary, etc., interest. See 


Contracts, officers and employees pecuni- 
ary, etc., interest. 


Filing: 


In General Accounting Office: 

Purchase orders as sufficiently meeting 
contract-filing requirements—where, 
due to present market conditions and 
resulting reluctance or inability of 
vendors to commit themselves, it 
is impracticable to obtain written 
quotations or written confirmations 
of purchase orders for commodities, 
such as subsistence supplies, this office 
will accept purchase orders based upon 
oral quotations as a sufficient com- 
pliance with contract-filing require- 
ments of sec. 3743, R. S., provided the 
purchase orders be accompanied by 
Standard Form 1036 (Statement and 
Certificate of Award), or a similar 
certificate, setting forth conditions 
under which purchase was made, but 
advertising should be resorted to 
except when not required under sec. 
3709, R. 8., and written quotations 
should be obtained, where practicable - 


War-emergency powers as authorizing 
disregarding of filing requirements: 
In general—Navy Dept.’s authority 
under Exec. Order 9001, issued pur- 
suant to First War Powers Act, 1941, 
to enter into contracts “without 
regard to the provisions of law re- 
lating to the making, performance, 
amendment, or modification of con- 
tracts’’ does not authorize disregard 
of sec. 3743, R. 8., requiring the 
filing of contracts in this office 
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War-emergency powers as authorizing 

disregarding of filing requirements— 
Continued. 

“One payment” informal contracts— 
Navy Dept.’s authority under 
Exec. Order 9001, issued pursuant 
to First War Powers Act, 1941, to 
enter into contracts ‘“‘without regard 
to the provisions of law relating to 
the making, performance, amend- 
ment, or modification of contracts” 
may not be considered as authorizing 
the filing in this office, in cases of 
“one-payment” informal contracts, 
of a public voucher signed by both 
the payee and the Govt., evidencing 
an agreement as to the price, in lieu 
of the filing, along with the vouchers, 
of such written proposals, awards, 
or whatever other documents com- 
prise the written evidence of the 
terms of the contract __.-.........-- 

Forms— formal agreements-—-emergencies as 
excusing—by virtue of broad provisions of 
E. O. 9001, issued pursuant to First War 
Powers Act, 1941, authorizing Sec. of Navy 
to enter into contracts without regard to 
provisions of law relating to making, per- 
formance, amendment, or modification of 
contracts, and, in view of existing emer- 
gency conditions, necessity is appreciated 
for not requiring execution of formal 
agreements covering such purchases when 
conditions make it impracticable 

Government liability for acts in sovereign 

capacity: 

U. 8: as contractor is not liable for its 
acts as sovereign 

Wage order issued pursuant to Fair 

Labor Standards Act of 1938 by Govt. 

as sovereign does not affect vested rights 

of Govt. as contractor._..............--- 

Implied: 

See, also, Payments, absence or unen- 

Sorceability of contracts. 

Transactions prohibited by statute: 

An unauthorized contract is not only 
unenforceable according to its terms, 
but no contract may be implied 
where statute positively prohibits 


Limitations on authority to impose 
contract obligations upon U. 8. are 
as applicable to contracts by implica- 
tion as they are to those expressly 


Defaulting contractor: 

Impossibility of performance—Govern- 
ment internment of contractor as 
enemy alien—where, pursuant to 
Enemy Alien Act of Apr. 16, 1918, 
Government interned a contractor of 
Japanese nationality, not because of 


Defaulting contractor—Continued. 

any particular acts committed by 

him as an individual but because 

such action as to Japanese aliens was 
deemed desirable as a precautionary 
measure in prosecuting the war, and 
thereby he was unable either to direct 
or to carry out personally performance 
of the contract work, there is no legal 
basis for holding contractor respon- 
sible for any excess costs incurred by 
the Government in procuring the 
contract services elsewhere as a result 
of his default 

Purchases elsewhere: 

Effect of successor-contractor’s de- 
fault—where a supply contractor 
defaults and a replacing contract is 
awarded to another on specifications 
identical with those of the de- 
faulted contract, the rights and 
liabilities of defaulting contractor 
are fixed at time second contract is 
made, and defaulting contractor is 
liable for the difference between its 
contract price and higher contract 
price fixed in replacing contract, 
regardless of any subsequent ad- 
justment in price that may be made 
between the Government and the 
replacing contractor to cover dam- 
ages resulting from delivery of sup- 
plies not in conformity with con- 
tract specifications 

Labor shortage as excusing—A labor 
shortage, resulting in discontinuance 
by Government contractor of its 
business, may not be considered an 
“unforeseeable cause” such as oper- 
ates to relieve defaulting contractor 
of its contractual liability for excess 
costs incurred by the Government 
in securing contract material from 
another source, where effect of the 
labor shortage was not to render 
performance impossible but only 
to increase cost of performance be- 
cause of necessity for payment of 
higher wages to obtain replacements 
for employees entering military 
service or to retain employees who 
otherwise would leave contractor’s 
employ to accept employment in 
defense centers at higher wages 

Variations as to type, quality, etc.: 
Where contractor is liable in dam- 

ages to Govt. for failure to deliver 
specified meat supplies which 
could not be obtained on market 
for delivery on required date, 
contractor’s liability is measured 
by difference between actual cost 
of acceptable substitute supplies 
of a different kind—which con- 
tractor was not prepared to fur- 
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nish—purchased in open market 
and cost which would have been 
incurred had contractor furnished 
same quantity of supplies called 
for by contract 
hile, generally, in action for breach 
of contract for sale of goods, meas- 
ure of damages for nondelivery is 
difference between market price 
and contract price of goods, where 
there is no market price for the 
goods or same are out of market and 
unobtainable, increased expense 
arising by reason of purchaser 
being compelled to secure best 
available substitute of different 
kind or quality may be accepted 
as proper measure of damages - -- 

Supplies unavailable on market—fact 
that, under contract for furnishing 
meat supplies, specified items could 
not be obtained in open market for 
delivery on required date does not per 
se constitute ‘“‘unforeseeable’’ cause for 
failure to deliver so as to excuse con- 
tract performance, and, in absence of 
showing that conditions were so ab- 
normal, extraordinary, or unusual 
that they could not have been antici- 
pated or foreseen when contract was 
formulated, contractor is chargeable 
with excess cost of obtaining accepta- 
ble substitute supplies elsewhere 

Delays: 

Priority system: 

Delay in furnishing preference rating 
certificates: 

Where construction contract con- 
tained no stipulation that prefer- 
ence rating certificates necessary to 
enable contractor to obtain ma- 
terials would be furnished within 
any particular time after award, a 
delay of 3 months, without fault or 
negligence of contracting agency, 
between date of award and date 
certificates were furnished is not so 
unreasonable as to constitute a 
breach of contract relieving con- 
tractor of its obligation to com- 
plete work at original bid price, or 
entitling it to increased costs re- 
sulting from delay in commencing 


While delay of Govt. in this case in 
furnishing preference rating certif- 
icates was not such as to consti- 
tute breach of contract or to 
authorize negotiations to increase 
contract price to include alleged 


Delays—Continued. 
Priority system—Continued. 
Delay in furnishing preference rating 
certificates—Continued. 
increased costs resulting from de- 
lay, contractor may undertake 
performance of contract at original 
bid price without prejudicing its 
right to prosecute, upon comple- 
tion of contract, any claim for in- 
creased costs to which it may be- 
lieve itself entitled because of 


Wages—coal contracts—overtime com- 
pensation—payment of time and one- 
half overtime pay to coal mine em- 
ployees pursuant to labor union-mine 
operators agreement permitting, but 
not requiring, working of mine employ- 
ees in excess of 35 hours per week with 
time and one-half pay for the excess 
hours’ work does not constitute a wage 
rate change, even though resulting in in- 
creased labor costs of mining, within 
meaning of a contract for purchase of 
coal providing for a change in contract 
price if wage scales of mine employees be 
changed during term of contract -_-__- . 


Intention of the parties. See related head- 


ing: Contracts, construction. 


Interpretation. See Contracts, construction. 
Labor stipulations: 


Eight-hour Law: 
Applicability : 
Discretionary authority in procure- 
ment of defense articles: 
Contracts heretofore entered into by 
Dept. of Agriculture for procure- 
ment of defense articles pursuant 
to act, Mar. 11, 1941, will not be 
questioned by this office solely be- 
cause of omission of provisions rela- 
tive to &hour law of June 19, 1912, 
under belief that discretionary 
authority conferred by the 1941 act 
justified such omission... .-_-- : 
Sec. 3 (a), act, Mar. 11, 1941, author- 
izing procurement of defense 
articles “‘notwithstanding the pro- 
visions of any other law,”’ may not 
be considered as authorizing omis- 
sion of provisions of 8-hour law of 
June 19, 1912, as amended, from 
contracts for processing of Govern- 
ment-owned tobacco or from other 
contracts for procurement of de- 
fense articles entered into pursuant 
to the 1941 act, unless there are 
present some facts or circum- 
stances which would indicate that 
inclusion of said provisions would 
unduly interfere with such pro- 
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pensable to any modification or amend- 
ment of a legally valid contract 

Price changes during performance delay— 
where contractual obligation to deliver 
motor truck to Govt. was terminated 
by reason of long period of excusable 
delay in performance, original contract 
may not be modified to provide for price 
increase in light of changed conditions, 
but, rather, there should be advertising, 
pursuant to sec. 3709, R. 8., for com- 
petitive bids prior to awarding another 


CONTRACTS—Continued. 
Labor stipulations—Coptinued. 
Fair Labor Standards Act: 
Applicability : 

Cost-plus contracts—if it be adminis- 
tratively determined that Govt.’s 
interests will be best served by ac- 
quiescing in view of representative 
of Administrator, Wage and Hour 
Division, Dept. of Labor, that 
guards employed by cost-plus-a- 
fixed fee contractor engaged in opera- 
tion of ordnance plant are entitled to 
overtime pay under Fair Labor 
Standards Act of 1938, otherwise contract for purchase of truck 
proper reimbursements under the Relief of contractor from transportation 
contract for overtime payments tax: 
made in accordance with such inter- An existing Veterans’ Administration 


pretation of said act will not be 
questioned 

In general—it is not for this office to 
determine whether a contractor or 
subcontractor, such as one holding a 
contract for carrying mails, is sub- 
ject to provisions of Fair Labor 
Standards Act of 1938, or is required 
to comply with wage orders issued 
pursuant thereto. 19 C. G. 748, 


Binding status of Labor Dept. rulings— 
in general—while Fair Labor Stand- 
ards Act does not specifically confer 
upon Administrator, Wage and Hour 
Division, Dept. of Labor, or his repre- 
sentatives, any general authority to 
issue rulings including industries or 
employees within coverage of act, and 
such rulings are not necessarily bind- 
ing on courts, their interpretations are 
entitled to great weight and, if reason- 
able, will be followed by courts 


contract providing for delivery of coal 
to Govt. f. o. b. destination, or on a 
delivered and stored basis, may not be 


amended to provide for transportation . 


of the coal on Govt. bills of lading or 
on an f. o. b. point of origin basis so as 
to relieve contractor of its liability for 
the property transportation tax im- 
posed by sec. 620, Revenue Act of 
1942, which otherwise it would be re- 
quiyed to pay 

Even though O. P. A. authorized raising 
of maximum price ceilings on coal to 
extent of property transportation tax 
imposed by sec. 620, Revenue Act of 
1942, such fact does not impose any 
legal obligation on U. 8. to amend its 
existing coal contracts, under which 
contractor is liable for tax, to provide 
for assumption by Govt. of increase 
due to tax since Government’s interest 
in that respect is to require only that 
no more than maximum prices estab- 


Wage order issuance as affecting vested 
rights of Govt. as contractor—wage 
order issued pursuant to Fair Labor 
Standards Act of 1938 by Govt. as 
sovereign does not affect vested rights 
of Govt. as contractor. 

Modification: 
Government agents’ authority in general: 

Since valuable consideration is necessary 
to support waiver or release of rights 
acquired under contract, Govt. officials 
may not legally amend or modify ex- Officers and employees’ pecuniary, etc., in- 
isting Govt. contracts except in in- terest: 

915 Contracts with families: 
Nature and scope of objectionability : 
In general: 

Awarding to wife of regular postal 
employee of mail messenger con- 
tract which contemplates procure- 
ment of personal services separate 
and distinct from those rendered 


Negotiation. See Contracts, awards. 
Offer and acceptance: 

See, also, Contracts, awards. 

Formal contract execution non-essen- 
tiality—upon acceptance of bid, even 
though it was contemplated that formal 
contract would be subsequently exe- 
cuted, Govt.’s right became vested to 
have contract performed at prices stated 


Unless otherwise provided, valid con- 
tracts, including leases, are to be en- 
forced and performed as written and 
fact that supervening events or un- 
foreseen causes render performance 
more burdensome or less profitable, or 
even occasion a loss, is not sufficient 
to excuse performance or to entitle a by husband is not objectionable 
contractor to an adjustment in the where husband was not involved 

. in his official capacity in preparing 
Mutual assent necessity—general rule— or advertising for the bids, or in 
mutual assent of the parties is indis- the letting of the contract; nor 
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would payments under such con- 
tract constitute payment of 
additional compensation to the 
husband in contravention of sec. 
1765, R. 8., even though under the 
community property laws of State 
involved, the husband “would 
automatically participate to the 
extent of 50 percent in any profits 
under the contract.”’_............. 


While no statute prohibits Govt. 
from contracting with spouse of 
one of its employees, payment to 
wife of employee for use by him in 
connection with his official duties 
of property owned or leased by her 
constitutes payment of additional 
compensation to employee in 
contravention of sec. 1765, R. 8., 
except in cases where it is affirma- 
tively shown that wife has separate 
estate and that payment does not 
in any way inure to benefit of 
husband; and, even where not 
subject to foregoing objection, such 
payments or contracts are open to 
criticism for possible favoritism 
and preferential treatment and 
should not be made except for most 
Do noc ncdabhtnwebet 


Payments: 


Advance. See Payments, advance. 
Assignments. See Claims, assignments, 
contracts. 


Performance : 


Effect of frustration for extended period on 
parties’ liabilities—where, because of the 
Govt.’s wartime restrictions on deliv- 
eries of motor trucks, contractor was 
excusably delayed for more than a year 
in fulfilling its obligation to deliver 
truck, frustration of contract perform- 
ance for so long a period completely 
terminated parties’ contractual obliga- 
MGB. Sb sn cE SLES cect Heb abgetdnSictecss 


Government delay in furnishing priority 
certificate as excusing—where Construc- 
tion contract contained no stipulation 
that preference rating certificates neces- 
sary to enable contractor to obtain ma- 
terials would be furnished within any 
particular time after award, a delay of 3 
months, without fault or negligence of 
contracting agency, between date of 
award and date certificates were fur- 
nished is not so unreasonable as to con- 
stitute a breach of contract relieving 
contractor of its obligation to complete 
work at original bid price, or entitling it 


to increased costs resulting from delay in 
commencing work 

Hardship in general—general rule—unless 
otherwise provided, valid contracts, 
including leases, are to be enforced and 
performed as written and fact that super- 
vening events or unforeseen causes render 
performance more burdensome or less 
profitable, or even occasion a loss, is not 
sufficient to excuse performance or to 
entitle a contractor to an adjustment in 
the contract price 

Impossibility : 

Contractor’s liability for increased costs. 
See Contracts, increased costs, defaulting 
contractor, impossibility of performance. 

General rule as to contractor's liability 

where brought about by acts of other 
party: 

Performance of a contract is excused 
when it is prevented or rendered im- 
possible by acts of the other party _- 

Where Govt. has prevented contractor 
from performing his contract, it can- 
not insist on performance by him or 
require him to respond in damages 
for nonperformance 

Lack of supplies on market as excusing— 
fact that, under contract for furnishing 
meat supplies, specified items could not 
be obfained in open market for delivery 
on required date does not per se constitute 

“unforeseeable’’ cause for failure to deli- 

ver so as to excuse contract performance- 

Sovereign acts, in general, as excusing— 

Govt. contractor may not be relieved of 

liability to perform in accordance with 

contract because changed conditions 
brought about by general activities of 

Govt. as distinguished from acts directed 

particularly against contractor, made 

performance more burdensome or ex- 
pensive. 


Personal services—particular types. See 


Personal Services. 


Price: 


Adjustment: 

Delay in execution of formal contract— 
upon acceptance of bid, even though it 
was contemplated that formal contract 
would be subsequently executed, 
Govt.’s right became vested to have 
contract performed at prices stated in 


Delivery of other than specified goods— 
price-controlied items—ad ministrative 
officials of the Govt. must give effect 
to a contract provision which author- 
izes a deduction from contract price of 
coal if the coal furnished is shown upon 
analysis to contain an ash content in 
excess of that specified in the contract, 
even though such deduction will result 
in a net price below minimum price 
established under Bitumimous Coal 
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Price—Continued. 
Adjustment—Continued. 
Code, or will result in violation by the 
contractor of some rule or regulation 
issued by Bituminous Coal Division_- 

Hardship in general—general rule—un- 
less otherwise provided, valid con- 
tracts, including leases, are to be en- 
forced and performéd as written and 
fact that supervening events or unfore- 
seen causes render performance more 
burdensome or less profitable, or even 
occasion a loss, is not sufficient to ex- 
cuse performance or to entitle a con- 
tractor to an adjustment in the con- 
Ts cccbieenanslionetantdibhenn 

Increased costs. See Contracts,  in- 
creased costs. 

Inferior deliveries. See Contracts, price, 
adjustment, delivery of other than speci- 
fied goods. 

Price-fixing orders. See Contracts, price- 
fizing orders. 

Taxes. See Tazes. 


Price-fixing orders: 


Bituminous Coal Act matters. See Con- 
tracts, coal, bituminous coal purchase 
restrictions. 

Ceiling price changes: 

Contract price adjustment: 

Even though O. P. A. authorized rais- 
ing of maximum price ceilings on 
coal to extent of property transporta- 
tion tax imposed by sec. 620, Reve- 
nue Act of 1942, such fact does not 
impose any legal obligation on U. 8. 
to amend its existing coal contracts, 
under which contractor is liable for 
tax, to provide for assumption by 
Govt. of increase due to tax since 
Government’s interest in that re- 
spect is to require only that no more 
than maximum prices established 


Fact that Office of Price Administra- 
tion increased maximum price of 
coal on account of increased labor 
costs of mining, resulting from in- 
creased hours of work of mine em- 
ployees and payment of time and 
one-half overtime pay therefor, does 
not obligate Govt. to pay contractor 
such maximum price, which is in 
excess of contract price, since there 
appears nothing to show that maxi- 
mum price was to be regarded as 
minimum price or that sale of coal at 
prices below such maximum was 
prohibited 

Prices fixed in existing gasoline con- 
tracts of Post Office Dept. may not 
be increased because the raising by 
Office of Price Administration of the 
established maximum prices for 
gasoline, in absence of provisions in 

the cqntracts or of statutory provi- 
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Price-fixing orders— Continued. 

Ceiling price changes— Continued. 
Contract'price ad justment—Continued. 
sions, contemplating such adjust- 

Quantum meruit. See Payments, absence or 
unenforceabiliry of contracts. 

Rescission. See related heading: Contracts, 
termination. 

Specifications— Transportation of household 
effects. See Transportation, household ef- 
fects, contract-specification provisions. 

Termination—as being effected by ex- 
tended performance delay—where, be- 
cause of the Govt.’s wartime restrictions 
on deliveries of motor trucks, contractor 
was excusably delayed for more than a 
year in fulfilling its obligation to deliver 
truck, frustration of contract perform- 
ance for so long a period completely termi- 
nated parties’ contractual obligations. __.. 

Tests— deficiencies—price reduction—price- 
controlled items—administrative officials 
of the Govt. must give effect to a contract 
provision which authorizes a deduction 
from contract price of coal if the coal fur- 
nished is shown upon analysis to contain 
an ash content in excess of that specified in 
the contract, even though such deduction 
will result in a net price below minimum 
price established under Bituminous Coal 
Code, or will result in violation by con- 
tractor of some rule or regulation issued by 
Bituminous Coal Division 


CONVENTIONS, ASSOCIATIONS, 


ETC. 


Statutory assemblage restrictions—general 


scope of act, Feb. 2, 1935—act, Feb. 2, 1935, 
prohibiting expenditure of appropriated 
funds for lodging, feeding, transporting, 
etc., any conventions or other forms of 
assemblies, or gatherings, etc., is, by its 
terms, not applicable to prohibit payment 
of expenses of any officer or employee of 
Govt. in discharge of his official duty 


Traveling expenses. See Traveling Ex- 


penses, conventions, conferences, etc. 


CORPORATIONS: 
Government: 


Employee salary deductions—income tax 
withholding—Gen. Reg. 96, Supp. 2, 
FR EE iGinacutuktane severiinase «an 

Private business activities as precluding 

applicability of soverign rights and im- 

munities—even though activities of 

Federal Surplus Commodities Corpo- 

ration in connection with procuring, 

transporting and distributing emergency 
supplies for territories and possessions 

of U. 8. in accordance with act, Dec. 23, 

1941, may partake of nature of private 

business in that cost of supplies and in- 

cidental expenses are passed on to con- 
sumers, such activities are govern- 
mental and, hence, are within scope of 
exemptive provisions of sec. 89, Organic 
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CORPORATIONS—Continued. 
Government—Continued. 
Act of Hawaii, reserving to U. 8S. right 
to use without charge wharves and land- 
ings operated by the Territory of Hawaii - 
Officers—authority—assignment of claims — 
in auditing contracts involving assign- 
ments made by corporations under As- 
signment of Claims Act of 1940, this office 
will accept (in absence of special facts or 
circumstances warranting a request for 
additional data) as prima facie evidence and Marine Corps as well as Army 
that assignment was executed by proper Personal injuries. See Personal Injuries, 
authority of corporation, the signature damages. 
of an executive officer, attested to by the Private property. See Property, private, 
secretary, with an impression of the cor- damage, loss, or destruction. 
porate seal thereon, or, in the alternative, Term “damages” as covering injury to per- 
a verified resolution of board of directors sons as well as property—word ‘‘damages’’ 
authorizing person who executed assign- covers injury‘to’persons as’ well as to’ prop- 
ment to do so 
COURT LEAVE: 
See Leaves of Absence, court, See Gratuities. 
COURTS: DECEDENTS’ ESTATES: 
Administrative rulings effect—Fair Labor Pay: 


Page | DAMAGES—Continued. 
Death—Continued. 

be payable according to the law or prac- 
tice governing military forces of country 
in which they occur 

Scope of term “American military forces” — 
term “‘American military forces” as used 
in act of Apr. 18, 1918, relating to settle- 
ment of claims of inhabitants of friendly 
European countries for damages caused 
by such forces, includes forces of Navy 


DEATH GRATUITIES: 


Standards Act rulings—in general—while 
Fair Labor Standards Act does not spe- 
cifically confer upon Administrator, Wage 
and Hour Division, Dept. of Labor, or his 
representatives, any general authority to 
issue rulings including industries or em- 
ployees within coverage of act, and such 
rulings are not necessarily binding on 
courts, their interpretations are entitled to 
great weight and, if reasonable, will be 
followed by courts 

Admission to practice—fees charged attor- 
neys. See Ailtorneys, admission to prac- 
tice, fees. 


DAMAGES: 
Death: 


Caused by criminal acts—payable status 
of damage claim—under act, Apr. 18, 
1918, pertaining to settlement of claims 
of inhabitants of friendly European 
countries for damages caused by Amer- 
ican military forces, claims may be 
settled for property damage, personal 
injuries, or death caused by criminal 
acts of military personnel, provided, in 
accordance with terms of the statute, 
such claims would be payable according 
to law or practice governing military 
forces of country in which they occur _.- 

Pain, suffering, loss of earnings, etc., as 
payable items—in general as to act of 
Apr. 18, 1918—act of Apr. 18, 1918, per- 
taining to settlement of claims of in- 
habitants of friendly European coun- 
tries for damages caused by American 
military forces, is applicable not only to 
claims for damage to property, but ap- 
plies, also, to claims arising from per- 
sonal injury or death, including claims 
for damages for pain, suffering, loss of 
earning capacity, and loss of prospective 
support, provided, in accordance with 
terms of the statute, such claims would 


Exact status of pay account unknown: 
Computation basis, in general: 

In settling, pursuant to Sec. 287, R. S., 
account of deceased enlisted man 
who died when vessel to which he 
was attached was lost, together with 
disbursing records, on a known date, 
it will be assumed that for period 
from last day of quarter for which 
records are available to date through 
which he was last paid he drew in 
cash same percentage of pay accru- 
ing over such period as he had drawn 
in last quarter for which records are 
available; and that he did not draw 
balance remaining to his credit as of 
end of such quarter, or any part of 
pay accruing from date to which he 
was last paid to date of his death. 
26 C. D. 336, amplified ___-_- 

Where account of deceased enlisted 
man who was serving aboard naval 
vessel, and died, at time of its loss or 
destruction, together with disburs- 
ing records, on a known date is to be 
settled by this office pursuant to sec. 
287, R.S., his account should be 
credited with pay on basis that he 
was paid on 5th or 20th of the month 
(usual pay days aboard naval ves- 
sels), as case may be, to include half 
month ending on preceding 30th or 
15th of month, in absence of evidence 
(such as the statements of survivors) 


Acceptance of administrative informa- 
tion as to date last paid—where W ar 
Dept. reports on claims of heirs for 
arrears of pay, etc., due military per- 
sonnel who die in service show that 
death occurred under conditions 
making it impossible to obtain exact 
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Exact status of pay account unknown— 
Continued. 

Evidence in support of claims—Con. 
pay account information from official 
disbursing records, and statement of 
account is made, based on informa- 
tion in the Dept., on the assumption 
that decedent was paid in full to last 
day of month preceding that in 
which death occurred, settlement of 
such claims will be made on that 
basis in absence of other considera- 
tions, with deductions being made 
for allotments and other indebted- 
ness items accruing regularly or re- 
flected by War Dept. records or 
otherwise brought to attention 


General Accounting Office discretion- 
ary authority—by virtue of its au- 
thority under sec. 236, R. 8., as 
amended, to settle all claims by and 
against U. 8., this office has author- 
ity to settle claims for pay and allow- 
ances of U. 8. officers and employees 
who have died in service under cir- 
cumstances making it impossible to 
obtain exact information as to state 
of account of individual, and it is 
within discretion of this office in such 
cases to determine what evidence 
reasonably establishes that U. 8. is 
indebted in a specific amount to 
estate of decedent 


Settlement on basis of last quarterly 
return of other than lost or destroyed 
veasel—when last quarterly return of 
paymaster of vessel, which has been 
lost or destroyed together with dis- 
bursing records, does not afford this 
office a basis for settling, in accordance 
with first sentence of sec. 287, R. 8., 
account of a seaman or other person 
aboard vessel at time of its loss or 
destruction, last quarterly return of 
paymaster actually carrying account 
of such seaman or person may be used 
as basis for settling his account 

G. A. O. claim settlement jurisdiction—by 

virtue of its authority under sec. 236, 

R. 8., as amended, to settle all claims by 

and against U. 8., this office has author- 

ity to settle claims for pay and allow- 
ances of U. 8. officers and employees 
who have died in service under circum- 
stances making it impossible to obtain 
exact information as to state of account of 
individual, and it is within discretion of 
this office in such cases to determine 
what evidence reasonably establishes 
that U. 8. is indebted in a specific 
amount to estate of decedent........... 


DECISIONS: . 
General Accounting Office. Seo Generul 


Accounting Office, decisions. 
540712™—43——_81 


Contracting authority—where a statute 
authorizes contracts to be entered into 
“in the discretion’’ of a designated public 
official, there is no authority for that 
official, who is an agent of the Govern- 
ment, to delegate the discretionary pow- 
er vested in him to asubagent, so that the 
purported approval and ratification by 
that official of a contract entered into by 
a subagent is ineffective to give validity 
to the contract and to represent a proper 
exercise of the discretion vested in the 
public official 

Discretionary employment authority— 
Sec. of Navy cannot delegate to another 
the discretionary authority given him 
under Naval Appro. Act, 1942, to em- 
ploy engineers and architects at a rate 
of pay not exceeding $25 per diem 

Discretionary matters in general—where 
making of contract or doing of act is by 
statute authorized ‘‘in the discretion” of 
designated public official, such discre- 
tion is required to be exercised by that 
official alone, and in advance of incurring 
obligation or performance of act 

Effect of subsequent approval and ratifica- 
tion of subagent’s acts by official having 
discretionary power—where a statute 
authorizes contracts to be entered into 
“in the discretion” of a designated public 
official, there is no authority for that 
official, who is an agent of the Govern- 
ment, to delegate the discretionary power 
vested in him to a subagent, so that the 
purported approval and ratification by 
that official of a contract entered into by 
a subagent is ineffective to give validity 
to the contract and to represent a proper 
exercise of the discretion vested in the 


Six months’ death gratuity—dependency 
determinations—administrative deter- 
mination of dependency which is made 
final and conclusive under proviso in act, 
May 22, 1928, requiring Sec. of Navy to 
cause the six months’ death gratuity—if 
there by no widow, child, or previously 
designated relative—to be paid to any 
grandparent, parent, sister, or brother, 
determined to have been dependent on 
deceased officer, nurse, or enlisted man, 
need not be the personal determination 
of the Secretary but may be the conclu- 
sion as to dependency reached by a sub- 
ordinate official designated by him 


DEPARTMENTS AND ESTAB- 
LISHMENTS: 
Administrative officers: 


Authority: 
Delegation of. See Delegation of Au- 
thority. 
Discretionary—necessity for exercising 
in advance—where making of contract 
or doing of act is by statute authorized 
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Administrative officers—Continued. Services bet ween—Continued. 


Authority—Continued. 
“in the discretion” of designated pub- 
lic official, such discretion is required 
to be exercised by that official alone, 
and in advance of incurring obligation 
or performance of act _- 
Decentralization—per diem allowance to 
transferred employees after arrival at new 
location. See Officers and Employees, 
transfers, decentralization of Government 
agencies, per diem allowance after arrival at 
new location. 


Heads: 


Authority: 

See, also, related heading: Deportments 
and Establishments, administrative of- 
ficers, authority. 

Defense-article procurement discre- 
tion—scope of discretion—while sec. 
3 (a), act, Mar. 11, 1941, authorizes 
procurement of defense articles ‘‘not- 
withstanding the provisions of any 
other law,” it does not vest adminis- 
trative departments with unlimited 
discretion in determining whether 
certain provisions, which ordinarily 
are required by law to be included in 
contracts, may be omitted, and it is 
only when there is some sound basis 
for belief that inclusion of a certain 
provision will unjustly interfere with 
carrying out purpose of said act that 
it is within discretion of administra- 
tive officers to decide whether such 
provision should be.omitted from the 
contract 

Delegation of. See Delegation of Au- 
thority. 

Status as Government agents—in per- 
forming official acts, Sec. of Navy acts 
not as a principal for himself but rather 
as agent for the Govt 


Services between: 


Cost in excess of maximum amount 
agreed upon in advance—reimburse- 
ment liability—in general—no legal 
obligation on one Govt. agency for 
which services have been performed by 
another, as authorized by sec. 601, act, 
June 30, 1932, to reimburse other agency 
an amount representing actual cost of 
performance in excess of maximum 
agreed upon in advance, but, it being 
provided by the statute that adjust- 
ment of cost of performance shall be on 
basis of that which may be agreed upon, 
no objection will be made to further 
reimbursement of actual cost on basis 
of amount administratively determined 
to be a proper adjustment. -_____.......- 

Indirect or overhead expenses—inclu- 
sion in cost—authority for inclusion— 
there may be included in “‘actual cost”’ 


to be paid by one Govt. agency to an- 
other for services rendered under author- 
ity of sec. 601, act, June 30, 1932, an 
amount representing indirect, or “‘over- 
head,” expenses, commonly recognized 
as elements of cost, such as depreciation, 
maintenance, general office expenses, 
ete. Decision in 10 C. G. 193, rendered 
prior to said act of June 30, 1932, author- 
izing adjustment of charges for inter- 
agency services on basis of actual cost, 
modified _. 


DEPOSITIONS: _ 
Fees: 


As being controlled by State statutes— 
in absence of Federal statutes fixing fees 
and compensation of notaries public or 
other State officials for services rendered 
by them in taking depositions for use 
in Federal proceedings, it is an estab- 
lished rule that amount that may be 
allowed for such services is the compen- 
sation prescribed by State statutes, and, 
therefore, a claim for such services in an 
amount exceeding that authorized under 
State stutute may not be allowed unless 
it be shown that the compensation pro- 
vided by the statute is considered inade- 
quate, or that it is established practice 
of State courts to disregard such statute 
as obsolete or otherwise inapplicable_- 

Court proceedings as distinguished from 
Federal administrative hearings—as 
it now appears that involved depositions 
were taken by notary public in connec- 
tion with Wage and Hour Division cases 
pending in Federal court, and not 
administrative hearing, provisions of 
sec. 9 of Fair Labor Standards Act of 
1938, which makes applicable secs. 9 
and 10 of Federal Trade Commission 
Act of 1914; relating to fixing of fees 
which may be paid persons taking dep- 
ositions—and, concomitantly, 28 U. 8. 
C. 555, prescribing fees to be collected 
by clerks of courts for services performed 
in taking depositions, etc.—may not be 
for application 


Nature of duties of person taking—dis- 


cussion in general—general nature of 
duties required, under Rules of Civil Pro- 
cedure for District Courts of U. S., to be 
performed by person taking depositions, 
discussed _-_-__.- 


DESERTION: 
As effecting automatic extension of en- 


listment—provision in act, July 30, 
1937, to effect that an enlistment in Coast 
Guard shall not be regarded as complete 
until enlisted man shall have served time 
lost on decount of unauthorized absence, 
etc., does not operate to extend automatic- 
ally enlistment of a deserter who is not 
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DESERTION— Continued. 


apprehended, or does not surrender, until 
after his enlistment has expired, so that 
such a deserter is not in the service after 
expiration of his enlistment 
DETAILS: 
Panama Canal employees. See Panama 
Canal, details of employees. 
DISBURSEMENTS: 
In general. See Funds, public, disburse- 
ments. 
DISBURSING OFFICERS AND 

AGENTS: 

See, also, Foreign Service, accountable officers. 

Accounts—disbursements both covered, and 
not covered, by certifying and disbursing 
officer’s responsibility legislation—sepa- 
rate accounting requirement—where dis- 
bursing officer performs disbursing func- 
tions, some of which are and others are not 
covered by act, Dec. 29, 1941, fixing re- 
spective responsibilities of disbursing and 
certifying officers, the transactions of each 
class should be accounted for separately 
and his surety bond should include both 
classes of transactions 

Advance of funds. See Funds, public, ad- 
vances. 

Payments: 

Disbursements both covered, and not 
covered, by certifying and disbursing 
Officer’s responsibility legislation—sep- 
arate accounting requirement—where 
disbursing officer performs disbursing 
functions, some of which are and others 
are not, covered by act, Dec. 29, 1941, 
fixing respective responsibilities of dis- 
bursing and certifying officers, the trans- 
actions of each class should be accounted 
for separately and his surety bond 
should include both classes of transac- 


For other Govt. agencies exempt from 
certifying and disbursing officer’s 
responsibility legislation : 

Applicability of responsibility statute: 
Where War Dept. relinquishes juris- 
diction of disbursing functions per- 
formed on its behalf by Foreign 
Service officers who are to treat the 
disbursements as regular transac- 
tions in their aecounts as disbursing 
officers under act, Dec. 29, 1941, 
which, in fixing responsibilities of 
disbursing and certifying officers, 
excludes disbursing functions of 
War Dept., the disbursements 
should be made only on vouchers 
duly certified by a bonded officer or 
employee as required by the act and 
the disbursing officers will be en- 
titled to benefits and protection of 


Where War Dept. retains jurisdiction 
of disbursing functions performed 
on its behalf by Foreign Service 
officers, the disbursements may be 


AGENTS— Continued. 
Payments—Continued. 

For other Govt. agencies exempt from 
certifying and disbursing officer’s re- 
sponsibility legisiation— Continued. 

Applicability of responsibility statute— 

Continued. 
treated as not covered by act, Dee. 
29, 1941, which, in fixing responsibil- 
ities of disbursing and certifying 
officers, excludes disbursing func- 
tions of War Department 

Protection by certifying officer’s re- 
sponsibility statute: 

Where War Dept. relinquishes juris- 
diction of disbursing functions per- 
formed on its behalf by Foreign 
Service officers who are to treat the 
disbursements as regular transac- 
tions in their accounts as disbursing 
officers under act, Dec. 29, 1941, 
which, in fixing responsibilities of 
disbursing and certifying officers, 
excludes disbursing functions of War 
Dept., the disbursing officers will be 
entitled to the benefits and protec- 
tion of the act 

Where War Dept. retains jurisdiction 
of disbursing functions performed on 
its behalf by Foreign Sorvice officers, 
the disbursing officer is not entitled 
to the benefits and protection of act, 
Dec. 29, 1941, which in fixing respon- 
sibilities of disbursing and certifying 
officers, excludes disbursing func- 
tions of War Dept 

Voucher certification: 

Where War Dept. relinquishes juris- 
diction of disbursing functions per- 
formed on its behalf by Foreign 
Service officers who are to treat the 
disbursements as regular transae- 
tions in their accounts as disbursing 
officers under act, Dec. 29, 1941, 
which, in fixing responsibilities of 
disbursing and certifying officers, 
excludes disbyrsing functions of War 
Dept., the disbursements should be 
made only on vouchers duly certified 
by a bonded officer or employee as 
required by the act 

Where War Dept. retains jurisdiction 
of disbursing functiéns performed on 
its behalf by Foreign Service officers, 
the disbursements may be made up- 
on vouchers certified by War Dept. 
officer regardless of whether such 
certifying officer is bonded as would 
be required by the certifying and dis- 
bursing officer’s responsibility act, 
Dec. 29, 1941, if War Dept. transac- 
tions were not excluded therefrom _-_ 

In lieu of General Accounting Office direct 

settlement. See General Accounting 
Office, settlements, in lieu of payments by 
disbursing, etc., officers. 





1253 


Page | DISBURSING OFFICERS AND Page 


1254 


DISBURSING OFFICERS AND Page | DISTRICT OF COLUMBIA—Con. Page 
AGENTS—Continued. Commissioners—retention beyond retire- 
Transfer of funds—to disbursing officer ment age by Presidential reappointment— 
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disbursing for another Govt. agency— 
accountability of advancing and receiving 
officer—where W ar Dept. disbursing officer 
or agent disbursing officer obtains transfer 
of State Dept. funds—to be later reim- 
bursed by War Dept.—from Foreign 
Service disbursing officer for purpose of 
making payments to Army personnel in 
& foreign country, the transferring dis- 
bursing officer is entitled to credit in his 
accounts as for a disbursement for amount 
transferred, and receiving disbursing 
officer must take up and account for 
amount transferred as if funds had been 
advanced to him from Treasury, or, if an 
agent disbursing or paying officer, as if 
funds had been advanced to him by his 


Compensation. See Compensation, dis- 
charges and dismissals. 

General effect of statutory authorization for 
involuntary extensions of enlistments— 
provisions of sec. 10, Pay Readjustment 
Act of 1942, authorizing payment of en- 
listment allowance to enlisted men upon 
reenlistment under conditions therein 
specified, together with legislative history 
of said section, indicate that act of Dec. 13, 
1941, authorizing involuntary extensions of 
enlistments of Navy, Marine Corps, and 
Coast Guard enlisted men for war period, 
was not intended to stop discharges and 
voluntary reenlistments (or voluntary ex- 
tensions)—for terms which might extend 
years beyond war—or to stop payment of 
enlistment allowances as then provided by 


status as de jure officer—President’s ac- 
tion in appointing as Dist, of Col, Commis- 
sioner a person, subject to Civil Service 
Retirement Act, who would shortly reach 
compulsory retirement age, and in reap- 
pointing him after he reached such age, 
may be considered as an Executive order 
exempting the officer from compulsory re- 
tirement provisions of sec. 204, act, June 30, 
1932, and, upon death of officer, withhold- 
ing of refund of retirement deductions 
made after he reached compulsory retire- 
ment age is not required on basis that he 
was a de facto officer not entitled to com- 
pensation not already paid 


Employees: 


Federal dual-compensation restrictions 
applicability to Federally-contributed 
funds—while funds allotted to and ac- 
cepted by State or Territory from La- 
bor-Federal Security Appropriation Act, 
1943 for education and training of defense 
workers become State or Territorial 
funds not subject to Federal dual com- 
pensation Statutes, such funds when 
allotted to District of Columbia remain 
Federally appropriated funds in same 
manner as other funds provided for use 
of Dist. of Col. Govt., and, as such, are 
subject to such dual compensation 
statutes, even though regulations issued 
under said appropriation act define 
“State” to include Dist. of Col_........ 

Schools. See District of Columbia, schools. 

War emergency general salary increase. 
See Compensation, additional, percentage 
increase in lieu of overtime compensation; 
Compensation, overtime, war emergency 
general salary increase. 


548| Funds, Federal aid—Federal status continu- 
ance—while funds allotted to and accepted 
by State or Territory from Labor-Federal 
Security Appropriation Act, 1943, for edu- 
cation and training of defense workers be- 


See Contracts, discounts. 
DISTRICT OF COLUMBIA: 


Alley Dwelling Authority—covering into 


Treasary of balance of “‘Con- 
version of Inhabited Alleys Fund”—*Un- 
expended balance” defined—term “unex- 
pended balance,” as used in fiscal year 1943 
appropriation for Alley Dwelling Author- 
ity that any unexpended balance on June 
30, 1042, of “Conversion of Inhabited 
Alleys Fund” established pursuant to 
Dist. of Col. Alley Dwelling Authority 
Act shall be covered into the Treasury, 
means unobligated balance—as distin- 
guished from balance not actually paid 
out—so that only that balance of said fund 
remaining after reserving an amount suffi- 
cient to liquidate valid obligations in- 
curred while fund was available for obliga- 


come State or Territorial funds not sub- 
ject to Federal dual compensation statutes, 
such funds when allotted to District of 
Columbia remain Federally appropriated 
funds in same manner as other funds pro- 
vided for use of Dist. of Col. Govt., and, as 
such, are subject to such dual compensa- 
tion statutes, even though regulations 
issued under said appropriation act define 
“State” to include Dist. of Col 


Register of Wills—status of employees as 


being under municipal government or leg- 
islative branch—decision discusses status 
of employees of Office of Register of Wills 
for Dist. of Col.; that is, whether these em- 
ployees occupy positions under the muni- 
cipal government of the Dist. of Col., or 
are employees under the judicial branch of 
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Schools—teachers—double compensation— 
applicability of statutory prohibition—Fed- 
eral employees who serve as teachers un- 
der District of Columbia Govt. are sub- 
ject to dual compensation statutes except 
where expressly exempted by law, regard- 
less of whether paid from funds appropri- 
ated directly to Dist. of Col. or from funds 
allotted from Federal appropriation which 
defines Dist. of Col. as ‘‘State” 


DIVORCE: 


Annulment distinguished, generally. 

Remarriage within period between inter- 
locutory and final decrees—status of-..... 

Rental, quarters, and subsistence allow- 
ances—remarriage within period between 
interlocutory and final decrees—where, 
after rendition by California court of in- 
terlocutory decree of divorce but before en- 
try of final decree, naval officer remarried 
in another jurisdiction, and, under Cali- 
fornia law, second marriage was illegal and 
void in its inception and was not validated 
by subsequent entry of final divorce de- 
cree, officer may not be paid increased 
rental and subsistance allowances, author- 
ized under Pay Readjustment Act of 1942 
on account of a lawful wife, for periods on 
and after date of entry of final divorce de- 
cree, in absence of showing of either cere- 
monial or valid common-law marriage 
thereafter or judicial determination that 
claimed second wife is his lawful wife 


DONATIONS: 


Equipment —general rule as to acceptance— 
acceptance by Federal agency of logn or 
donation of equipment for use by Govt. is 
not specifically prohibited by law but, for 
various reasons, including that of public 
policy, the borrowing of property by the 
Govt. is not to be encouraged generally... 


ELECTRICITY: 


Meters—estimated consumption billings 
periodically adjusted by actual meter read- 
ings—propriety of procedure—while, ordi- 
narily, payment in an estimated amount 
for services rendered U. 8. is unauthorized 
where amount of actual services can be 
definitely determined, this office will not 
object, during continuance of present emer- 
gency, to a procedure; designed to conserve 
rubber tires and gasoline, whereby bills 
for electricity will be submitted for two 
successive months on an estimated basis 
and adjusted during third month on actual 
meter readings, provided it be administra- 
tively determined that amounts claimed 
for estimated services reasonably represent 
value of services actually rendered and 
citation be furnished on third payment 
voucher to the two preceding vouchers - _. 


See Departments and Establishments. 


EVIDENCE: 


Necessary. See Evidence, sufficiency. 
Presumptions—bid preparation in contem- 
plation of existing law—when there is in 

existence at time bids are submitted a 

law—such as Fair Labor Standards Act of 

1938—which may increase cost of perform- 

ing contract work, it must be presumed 

that all bids submitted were prepared in 

contemplation of and subject to that law_. 
Sufficiency: 

Administrative statement in lieu of record 
evidence—amounts unpaid decedents— 
where War Dept. reports on claims of 
heirs for arrears of pay, etc., due military 
personnel who die in service show that 
death occurred under conditions making 
it impossible to obtain exact pay account 
information from official disbursing rec- 
ords, and statement of account is made, 
baséd on information in the Dept., on 
the assumption that decedent was paid 
in full to last day of month preceding 
that in which death occurred, settlement 
of such claims will be made on that basis 
in absence of other considerations, with 
deductions being made for allotments 
and other indebtedness items accruing 
regularly or reflected by War Dept. rec- 
ords or otherwise brought to attention... 

General Accounting Office determination 

authority: 

Claims generally—sec. 236, R. 8., as 
amended, providing that all claims by 
and against U. 8. shall be settled by 
General Accounting Office, leaves to 
discretion of this office what evidence 
is required in support of such claims.. 

Decedents’ claims where exact account 
status is unknown—by virtue of its 
authority under sec. 236, R. S., as 
amended, to settle all claims by and 
against U. S., this office has authority 
to settle claims for pay and allowances 
of U. 8. officers and employees who 
have died in service under circum- 
stances making it impossible to obtain 
exact information as to state of account 
of individual, and it is within discre- 
tion of this office in such cases to deter- 
mine what evidence reasonably estab- 
lishes that U. 8. is indebted in a 
specific amount to estate of decedent-. 

Telegrams. See Telegrams, evidence re- 
quirements for payment. 


EXCHANGE: 
Foreign: 


Less relief: 

Time when right to payment accrues as 
being controlling—in order to qualify 
for foreign currency appreciation 
losses under exchange loss act of 
March 26, 1934, and Exec, Order 7972, 
as amended, issued pursuant thereto, 
claimant must be “in service in for- 
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Foreign—Continued. 


Loss relief—Continued. 

eign countries” at time right to pay- 

ment upon which losses are payable 

accrues—irrespective of when the 
actual payment is effected 
Uniform allowance payments: 

Loss relief entitlement, in general— 
uniform and equipment allowance 
authorized for certain Army officers 
by act of Dec. 4, 1942—referred to as 
a “gratuity” in earlier statutes con- 
taining comparable provisions for 
other services—is within scope of 
term “‘net pay and allowance” as 
used in Exec. Order 7972, as amended 
issued pursuant to exchange loss act 
of March 26, 1934, in prescribing 
basis upon which foreign currency 
appreciation losses are payable to 
employees serving generally under 
the War Department, and, there- 
fore, a currency appreciation loss is 
payable on said allowance for uni- 
forms and equipment, if otherwise 

Less relief entitlement prerequisites, 
in general—foreign currency appre- 
ciation losses on uniform and equip- 
ment allowances authorized for cer- 
tain Army officers by act of Dec. 4, 
1942, and certain prior statutes, now 
repealed, are payable under exchange 
loss act of Mar. 26, 1934, and Execu- 
tive regulations issued pursuant 
thereto, only if the officers were (or 
are) ‘‘in service in foreign countries’’ 
on dates of accrual of right to pay- 
ment of the allowances, and the ex- 
change loss vouchers should contain 
a statement (verified by reference to 
original allowance vouchers) of dates 
each allowance payment, or part 
thereof, became due and payable 
and evidence as to actual buying 
rate of exchange locally in effect on 
those dates 

Salary, ete., payments in foreign currency: 
Draft-negotiation charges as being a 

personal expense—where, in accord- 
ance with requirements of Foreign 
Service Regulations of State Dept., a 
Govt. disbursing officer draws a draft 
“at five days sight,”’ instead of “at 
sight,” to secure foreign money with 
which to pay salary and other items 
due officers and employees which are 
fixed and primarily payable in U. 8. 
dollars, the bank’s charge for negotia- 
tion of drafts drawn “at five days 
sight,’’ and not the lower charge for 
negotiation of “at sight,” drafts, is the 
charge which must be borne by the 
officer or employee for whose benefit 
the draft is drawn 


901 


FAMILY 


FEDERAL 


Salary, etc., payments in foreign cur- 
rency—Continued. 

Loss by exchange as being a personal 
expense—losses by exchange sustained 
in negotiation of drafts in foreign 
countries to secure foreign money 
with which to pay officers and em- 
ployees their salary and other items, 
which are fixed and primarily payable 
in U. S. dollars, are not chargeable to 
Govt. funds 


EXECUTIVE ORDERS: 


See index headings covering specific matters, 
such as: Leaves of Absence; Transportation, 
household effects: Etc. 

ALLOTMENT AND AL- 

LOWANCE: 

Dependents—in general—payment—entitle- 
ment of dependents of women serving in 
or with military, naval, etc., forces—fam- 
ily allowance benefits authorized by 
Servicemen’s Dependents Allowance Act 
of 1942 for dependents of enlisted men of 
designated grades may not be paid to de- 
pendents of enlisted personnel of Women’s 
Reserve in Naval Reserve and Women’s 
Reserve in Coast Guard Reserve -_- 


COMMUNICATIONS 
COM MISSION: 


Appointmenis—“Financially interested” 
employment restrictions—pensions as con- 
stituting financial interest—person who, 
as an ex-employee, receives a pension from 
acompany engaged in manufacture of tele- 
phone equipment is “financially inter- 
ested” in such company so as to be barred 
from employment by Federal Communica- 
tions Commission by section 4 (b) of Com- 
munications Act of 1934 that no person in 
employ of the Commission shall be finan- 
cially interested in certain specified activi- 
ties or entities, such as manufacture or sale 
of apparatus for wire or radio communica- 
tion, or in companies furnishing apparatus 
to other companies engaged in wire or 
radio communication, etc Sn 

Appropriations. See Appropriations, Federal 
Communications Commission. 


FEDERAL SURPLUS COMMODI- 
TIES C 


SORPORATION: 


Transportation of emergency supplies sold to 


civilians—wharfage charges on Hawaiian 
deliveries—even though activities of 
Federal Surplus Commodities Corpora- 
tion in connection with procuring, trans- 
porting and distributing emergency sup- 
plies for territories and possessions of U. 8. 
in accordance with act, Dec. 23, 1941, may 
partake of nature of private business in 
that cost of supplies and incidental ex- 
penses are passed on to consumers, such 
activities are governmental and, hence, 
are within scope of exemptive provisions 
of sec. 89, Organic Act of Hawaii, reserving 


“843 
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FEDERAL SURPLUS COMMODI- Page | FOOD STAMPS: 
TIES CORPORATION—Continued. See Stamps, food. 
to U. 8S. right to use without charge FOREIGN EXCHANGE: 
wharves and landings operated by the See Exchange. 
Territory of Hawaii FOREIGN SERVICE: 
FEES: Accountable officers: 


Architects—cost-plus contracts. See Con- Payments for other Govt. agencies exempt 


tracts, cost-plus, fee limitations, architect 
engineer services. 

Brokerage—procurement of Government 
business — restrictions — applicability to 
real estate agents or brokers—licensed 
real estate agents or brokers having listings 
on industrial property for rent, in accord- 
ance with general business practice, and 
who have not obtained such licenses for 
sole purpose of effecting a particular lease 
or leases with the Govt., may be con- 
sidered “bona fide established commercial 
or selling agencies maintained by the con- 
tractor for the purpose of securing business’’ 
within meaning of exception to the war- 
ranty that contractor “has not employed 
any person to solicit or secure this contract 
upon any agreement for a commission, 
percentage, brokerage, or contingent fee,”’ 
which warranty is required by Exec. Order 
9001, as amended, to be included in every 
contract entered into pursuant to the 
Executive order ‘ 

Carrying of firearms—State requirements as 
affecting Federal personnel—where duties 
of Govt. employees require carrying of 
firearms for protection of Federal prop- 
erty, the State or political subdivision 
thereof is without authority to require 
such employees to procure special police 
commissions as a condition to carrying of 
firearms, and, therefore, appropriated 
funds are not available for payment of a fee 
incident to procuring of any such com- 

Commissio ners—conciliation commission- 
ers; United States commissioners; Etc. 
See Commissioners. 

Depositions. See Depositions, fees. 

Engineers—cost-plus contracts. See Con- 
tracts, cost-plus, fee limitations, architect- 
engineer services. 

Immigration and naturalization—naturali- 
zation certificates—appropriation availa- 
bility—certificates furnished by civil serv- 
ice applicants destroyed by Govt. em- 
ployees—Govt. itself is not responsible for 
wrongs, negligence or omissions of duty of 
its officers or agents, and, therefore, in 
absence of specific statutory provision to 
contrary, appropriated funds of Civil 
Service Commission may not be used to 
pay statutory fees for issuance of new 
naturalization certificates in lieu of certain 
naturalization certificates, filed with 
Commission by civil service applicants, 
which were destroyed through negligence 
of Govt. employees - 

Witnesses. See Witnesses, fees.. 


from certifying and disbursing offi- 
cer’s responsibility legislation: 
Applicability of responsibility statute: 

Where War Dept. relinquishes juris- 
diction of disbursing functions per- 
formed on its behalf by Foreign 
Service officers who are to treat the 
disbursements as regular transac- 
tions in their accounts as disbursing 
officers under act, Dec. 29, 1941, 
which, in fixing responsibilities of 
disbursing and certifying officers, ex- 
cludes disbursing functions of War 
Dept., the disbursements should be 
made only on vouchers duly certified 
by a bonded officer or employee as 
required by the act and the disburs- 
ing officers will be entitled to bene- 
fits and protection of the act 

Where War Dept. retains jurisdiction 
of disbursing functions performed on 
its behalf by Foreign Service officers, 
the disbursements may be treated as 
not covered by act, Dec. 29, 1941, 
which, in fixing responsibilities of 
disbursing and certifying officers, 
excludes disbursing functions of War 


Protection by certifying officer’s re- 
sponsibility statute: 

Where War Dept. relinquishes juris- 
diction of disbursing functions per- 
formed on its behalf by Foreign Serv- 
ice officers who are to treat the dis- 
bursements as regular transactions 
in their accounts as disbursing offi- 
cers under act, Dec. 29, 1941, which, 
in fixing responsibilities of disbursing 
and certifying officers, excludes dis- 
bursing functions of War Dept., the 
disbursing officers will be entitled to 
benefits and protection of the act - - 

Where War Dept, retains jurisdiction 
of disbursing functions performed on 
its behalf by Foreign Service officers, 
the disbursing officer is not entitled 
to the benefits and protection of act, 
Dec. 29, 1941, which, in fixing respon- 
sibilities of disbursing and certifying 
officers, excludes disbursing func- 
tions of War Dept 

Voucher certification: 

Where War Dept. relinquishes juris- 
diction of disbursing functions per- 
formed on its behalf by Foreign Serv- 
ice officers who are to treat the dis- 
bursements as regular transactions 
in their accounts as disbursing offi- 
cers under act, Dec. 29, 1941, which, 
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FOREIGN SERVICE—Continued. 
Accountable officers—C ontinued. 


Payments for other Govt. agencies exempt 


and certifying officers, excludes dis- 
bursing functions of War Dept., the 
disbursements should be made only 
on vouchers duly certified by a 
bonded officer or employee as re- 


Where War Dept. retains jurisdiction 
of disbursing functions performed on 
its behalf by Foreign Service officers, 
the disbursements may be made 
upon vouchers certified by War 
Dept. officer regardless of whether 
such certifying officer is bonded as 
would be required by the certifying 
and disbursing officer's responsi- 
bility act, Dec. 29, 1941, if War Dept. 
transactions were not excluded there- 


Transfer of funds—to disbursing officer 
disbursing for another Govt. agency— 
accountability of advancing and receiv- 
ing officer—where War Dept. disbursing 
officer or agent disbursing officer obtains 
transfer of State Dept. funds—to be later 
reimbursed by War Dept.—from Foreign 
Service disbursing officer for purpose of 
making payments to Army personnel in 
8 foreign country, the transferring dis- 
bursing officer is entitled to credit in his 
accounts as for a disbursement for 
amount transferred, and receiving dis- 
bursing officer must take up and account 
for amount transferred as if funds had 
been advanced to him from Treasury, 
or, if an agent disbursing or paying offi- 
cer, as if funds had been advanced to him 


Individual Earnings Record—Form 1102— 
use for bond purchase, retirement fund, 
Victory tax, etc., salary deduction pur- 
poses—Gen. Reg. 96, Dec. 15, 1942 

Individual Earnings Record—Form 
1102A—use for salary tax, ete., deduction 
purposes—Gen. Reg. 96, Supp. 2, June 


Pensions. See Pensions. 
Transfers: 
Authority to transfer inmates as em- 
bracing authority to transfer funds— 


although Exec. Order 9079, author- 
izing transfer of insane persons from 
St. Elizabeths Hospital to Public 
Health Service hospitals at Lexing- 
ton, Kentucky and Fort Worth, 
Texas, contains no specific direction 
to transfer personal and pensions 
funds to credit of such transferred 
patients, such authority is implied 
by power to order transfer of patients 
themselves, provided that in cases 
where a committee or guardian has 
control of funds of patient, proper 
acquittance or release be obtained in 
respect of transfer of such funds... _- 
Transfer of funds to bonded rather 
than non-bonded officer—where in- 
sane persons are transferred pursuant 
to Exec. Order 9079 from St. Eliza- 
beths Hospital to Public Health Serv- 
ice hospitals, suggestion made that 
personal and pension funds to credit 
of such patients be transferred di- 
rect to agent cashier, who is bonded, 
of institution to which transferred 
rather than to Medical Officer in 


Public: 


Advances: 

Special procedure for obtaining of funds 
for disbursement by lend-lease mis- 
sions—under circumstances involved, 
this office does not object to proposed 
procedure of Lend-Lease Administra- 
tion under which funds for disburse- 
ment in foreign countries for purposes 
of the Administration are initially to 
be obtained through advances by 
Treasury Dept. to members of Lend- 
Lease missions who are to be appointed 
and bonded as certifying officers and 
agent-cashiers of Chief Disbursing Offi- 
cer, Treasury Dept. and under which 
procedure the funds so advanced are 
to be replenished from time to time 
upon submission by the members to 
State Dept. disbursing officers of 
properly certified reimbursement 
vouchers accompanied by proper re- 
ceipts or explanations of the expendi- 


another Govt. agency—accountability 
of advancing and receiving officer— 
where War Dept. disbursing officer or 
agent disbursing officer obtains trans- 
fer of State Dept. funds—to be later 
reimbursed by War Dept.—from For- 
eign Service disbursing officer for pur- 
pose of making payments to Army 
personnel in a foreign country, the 
transferring disbursing officer is en- 
titled to credit in his accounts as for'a 
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FUNDS—Continued. 


Public—Continued. 

Advances—Continued. 
disbursement for amount transferred, 
and receiving disbursing officer must 
take up and account for amount trans- 
ferred as if funds had been advanced 
to him frem Treasury, or, if an agent 
disbursing or paying officer, as if funds 
had been advanced to him by his 
principal 

Disbursements: 

Recovery where paid out upon erroneous 
determination of law—money paid out 
by U. 8. upon an erroneous determina- 
tion of law by Government officers 
may be recovered back from recipient . 

Special procedure for lend-lease mis- 
sions—under circumstances involved, 
this office does not object to proposed 
procedure of Lend-Lease Administra- 
tion under which funds for disburse- 
ment in foreign countries for purposes 
of the Administration are initially to 
be obtained through advances by 
Treasury Dept. to members of Lend- 
Lease missions who are to be appointed 
and bonded as certifying officers and 
agent-cashiers of Chief Disbursing 

_ Officer, Treasury Dept. and under 
which procedure the funds so advanced 
are to be replenished from time to time 
upon submission by the members to 
State Dept. disbursing officers of prop- 
erly certified reimbursement vouch- 
ers accompanied by proper receipts or 
explanations of the expenditures 


Page 


GAS—Continued. 


transportation of gas from one State to 
another is a matter of interstate com- 
merece, subject to Federal control and 


“field duty”—in audit’and settlement of 
accounts and claims in this office, all serv- 
ice with troops, whether within or without 
U. 8., will be considered and treated as 
field duty from and after Dec. 7, 1941. __.. 


Circular Letters: 


Transportation tickets: 
Disposition, where unused—A-16366, 


Recovery of value of unused tickets 
from carriers—administrative pro- 
cedure—A-16366, Aug. 15, 1942_...._ ; 


Decisions: 


Advance—requests. See General Account- 
ing Office, decisions, requests, advance de- 
cisions. 

Requests: 

Advance decisions: 

General rule as to requirements to be 
met before being entitled to—this 
office may render a decision to a dis- 
bursing officer only on a question 
specifically involved in a voucher 
which is properly before him for 
payment, and then only when the 
voucher, properly certified and ap- 
proved, is submitted accompanied 
by a complete statement of facts... 

How requests should be addressed— 
submission of voucher to this office 
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GENERAL ACCOUNTING OFFICE: 
Audit—general rule as to what constitates 


FURLOUGHS: 

See Leaves of Absence, without pay. 
GAS: 

Rates: 


by certifying officer for purpose of 
requesting of Comptroller General 
an advance decision as to legality of 
& proposed payment—as distin- 


Limitations—applicability—public build- 
ings outside District of Columbia—pro- 
vision in section 6 of the act of Sept. 1, 
1916, limiting to 70 cents per one thou- 
sand cubic feet the amount that may be 
paid Washington Gas Light Company 
or Georgetown Gas Light Company for 
any gas furnished by said companies for 
use in any public building of the U. 8. 
or the Dist. of Col., is not applicable to 
gas furnished by said companies for use 
in public buildings located outside the 
Dist. of Col., 5 C. G. 448, contra, cited 


Regulation—as being a Federal or State 
matter—the matter of rates charged con- 
sumers of gas is ordinarily a matter of 
local regulation, as will be seen from the 
application by the courts of this princi- 
ple to the retail sale of gas at the burner 
tips by one who pipes the gas into the 
State, or by one who is a local distributor 
acquiring the gas from another who has 
similarly brought it into the State. 

Transportation—regulation—as being 

Federal or State matter—the matter of 


guished from a request for direct 
settlement by this office of a claim 
under provisions of sec. 236, R. 8., 
as amended—should be addressed 
to “Comptroller General of the 
United States, Washington, D. C.’”’. 
“Reclaim” voucher as being proper 
basis for—A “duplicate” or “re- 
claim” voucher, covering items pre- 
viously disallowed by this office 
upon direct settlement of a claim, 
is not a proper voucher for sub- 
mission by a certifying officer for an 


Unaccompanied by voucher—this office 
may render a decision to a disburs- 
ing officer only on a question specifi- 
cally involved in a voucher which is 
properly before him for payment, 
and then only when the voucher, 
properly certified and approved, is 
submitted accompanied by a com- 


voucher need not be certified when 
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FICE—Continued. 

Decisions— Continued. 

Requests—Continued. 

Advance decisions—Continued. 
submitted by certifying officer for 
purpose of requesting of Comp- 
troller General an advance decision 

_ a8 to legality of proposed payment. 
Jurisdiction: : 

Claims—arrears of pay of decedents whose 
exact account status is unknown—by 
virtue of its authority under sec. 236, 
R. 8., as amended, to settle all claims by 
and against U. 8., this office has author- 
ity to settle claims for pay and allow- 
ances of U. S. officers and employees who 
have died in service under circumstances 
making it impossible to obtain exact in- 
formation as to state of account of indivi- 
dual, and it is within discretion of this 
office in such cases to determine what 
evidence reasonably establishes that 
U. 8. is indebted in a specific amount to 
estate of decedent - . ...............----- 

Leaves of absence—amount determina- 
tions—administrative determination as 
to amount of annual and sick leave an 
employee has to his credit ordinarily will 
not be questioned by this office. ........- 

Pay—missing, interned, or captured per- 
sons—sec. 11, act, Mar. 7, 1942, which 
makes conclusive the settlement by head 
of department concerned, or persons 
designated by him, of accounts of persons 
missing in action, captured by the 
enemy, etc., contemplates that the settle- 
ment which is conclusive is with respect 
to dates and debits and credits at lawful 
rates, and questions as to the legality of 
the pay rates, etc., are for determination 
vention cts dtilalstnone 

Rental allowance—‘“‘Field duty’’ determi- 
nations—question as to what duty by 
officers in armed forces is or is not ‘‘field 
duty” within meaning of sections 6 of 
acts of June 10, 1922, as amended, and 
June 16, 1942, respectively, prohibiting 
payment of rental allowance to officers, 
having no dependents, while on field 
duty, is for determination by this office 
as a question pertaining to correct appli- 
cation of appropriated moneys_...-.--.-- 

Six months’ death gratuity—effect of ad- 
ministrative dependency determination 

authority of act, Mar. 7, 1942—jurisdic- 
tion of General Accounting Office as ‘‘to 
any other dependent relative” desig- 
nated under act, May 22, 1928, to receive 
six months’ death gratuity provided by 
that act is not affected by sec. 10, act, 
Mar. 7, 1942, which makes final and con- 
clusive the administrative determination 
of the fact of dependency only in the class 
of payments enumerated therein__.-..-- 
Transportation payments—evidence to 
support—transportation of dependents— 





INDEX DIGEST 


FICE—Continued. 
Jurisdiction —Continued. 
determination of what evidence is neces- 
sary to establish that payments to car- 
riers for transportation of dependents of 
military personnel at Govt. expense are 
authorized by law is withingurisdiction 
6:6. Bis O avecewnnsi woe eeeanaceneees-- 
Records—contracts—filing. See Contracts, 
filing, in General Accounting Office. 
Regulations: 
Accounts current—collection and deposit 
listing procedure— No. 87 (Amendment), 


725 


Errors in names or designations: 
Indorsement authorizations— No. 91— 
Revised, Supp. 1, June 2, 1943. ___- 
Substitute check issuance procedure, 
in general—No. 91—Revised, Supp. 
1, June 2, 1943 ; : 
Government salary tables: 
Establishing of additional salary rates— 
No, 54, Supp. 12, Aug. 17, 1942__ 
Retirement deductions—No. 54, 
16, June 12, 1943 
Tax deductions: 
Income tax withholding—No. 5, 
Supp. 16, June 12, 1943___.........: 
Victory tax: 
No. 54, Supp. 13, Nov. 23, 1942. _._. 
No. 54, Supp. 14, Dec. 29, 1942___._-. 
No. 54, Supp. 15, May 8, 1943_...._. 


War emergency general salary increases: 
No. 54, Supp. 14, Dec, 29, 1942._.....- 
No. 54, Supp. 15, May 8, 1943_........ 
No. 54, Supp. 16, June 12, 1943......_- 

Pay rolls: 

Form revision—savings bond, retire- 
ment fund, Victory tax, salary deduc- 
tion purposes——N 0. 34, Supp. 9, Jan. 5, 
On dr Sahn tthintnvttdbttitebatiis 

Salary tax deductions: 

Employee family status designations: 
No. &, Supp. 16, June 12, 1943_..... 
No. 96, Supp. 2, June 29, 1943......- 

No. 96, Supp. 2, June 29, 1943_........ 

Rescission of requirement for furnishing 
to Treasury Dept. of copy of schedules of 
collections, voucher deductions, etc.— 

No. 87 (Amendment), Dec. 29, 1942_.___ 

Revised, amended, or rescinded: 

No. 54, Supp. 11, Feb. 2, 1942, amended -. 

No. 54, Supp. 14, Dec. 29, 1942, amended. 

No. 54, Supps. 12, 13, 14, 15, Aug. 17, 
Nov. 23, Dec. 20, 1942, and May 8, 1943, 
respectively, superseded ...........-... 

No. 69, Aug. 24, 1928, and Supp. 1, Jan. 
18, 1934, rescinded -...............-..-- 

No. 75, June 26, 1931, modified, in part- 

No. 87, June 25, 1936, amended, and re- 
scinded in part... .. 2. ..22-.5.2-55.. 

No. 88, sec. Il, par. 7, July 19, 1987, 
amet. .66.s8 ccs toss aces 

No. 88, Supp. 2, Aug. 27, 1941, rescinded 
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FICE—Continued, 
Regulations—Continued. 

Revised, amended, or rescinded—Con. 
No. 91—Revised, Sept. 24,1940, amended. 
No. 96, Dec. 15, 1942, amended 

Salary deductions: 

Bond purchases——No. 96, Dec. 15, 1942_. 
Income tax withholding: 
No. 54, Supp. 16, June 12, 1943 
No. 96, Supp. 2, June 29, 1943. 
Postal Service—No. 96, Supp. 2, June 


Retirement fund-—recording require- 
ments, adjustments for errors, etc.— 
No. 96, Dec. 15, 1042. .............. abs 


Victory tax: 

No. 54, Supp. 13, Nov. 23, 1942 

No, 54, Supp. 14, Dec. 29, 1942 

No. 54, Supp. 15, May 8, 1943 

No. 96, Dec. 15, 1942 

No. 96, Supp. 1, Apr. 3, 1943 

Taxes—Salary deductions. See General 

Accounting Office, regulations, salary de- 
ductions. 


Transpor tation— 
Billing forms and procedure—No. 97, 
Bigs: Dy cacti tenet chisteinen age 


Bill of lading forms and procedure—No. 
97, Apr. 13, 1943............ rae eo 


Voucher forms and pS —No. 97, 
Apr. 13, 1943 


Travel by privately owned automobile— 
No. 88, Supp. 3, Aug. 13, 1942........... 


Travel expense vouchers: 
Elimination of oath—No. 88, Supp. 4, 
Get. GB, TER. .....s..-- shed 
Revision—N 0. 88, Supp. 4, Oct. 30, 1942. 


War emergency general salary increases: 
No. 54, Supp. 14, Dec. 29, 1942...._. 
No. &, Supp. 15, May 8, 1943 
No. 54, Supp. 16, June 12, 1943 


Reviews: 

Related matter of reopening, revision, etc., 
of General Accounting Office settle- 
ments. See General Accounting Office, 
settlements, reopening, revision, etc. 


Requests—other than original party— 
when a claim has been disallowed by 
this office, it is not for administrative 
office concerned to request a review or 
reconsideration thereof, but, rather, if 
claimant be dissatisfied with the action 
taken, such request should be made by 


General rule as to what constitutes ‘‘field 
duty”—in audit and settlement of ac- 
counts .and claims in this office, all 
service with troops, whether within or 
without U. 8., will be considered and 
treated as field duty from and after Dee. 


FICE—Continued. 
Settlements—Continued. 
In lieu of payments by disbursing, etc., 
officers: 
Unpaid war emergency general salary 
increases: 

Where employees have transferred to 
other Govt. agencies or have been 
separated from service prior to actual 
payment of increased compensation 
authorized by overtime and addi- 
tional compensation act of Dee, 22, 
1942, amounts due should be certified 
for payment by administrative office 
in which employees were employed 
prior to transfer or separation, and 
such amounts may be paid by dis- 
bursing officer except where pay- 
ment cannot be accomplished within 
3 months after close of fiscal year, in 
which event the matter should be 
forwarded to this office for settle- 


Where overtime compensation has 
been computed on basis of a formula 
which results in employees receiving 
an amount less than statutory in- 
crease properly due under act of 
Dec. 22, 1942, their compensation 
may be recomputed on basis of cor- 
rect formula and, without filing of a 
formal claim on their behalf, pay- 
ment made to them on a supple 
mental payroll of the difference be- 
tween amount actually received and 
that properly due 

Reopening, revision, etc.: 

Decedent payments based on adminis- 
trative statement in lieu of record 
evidence—where claims of heirs of 
military personnel who die in service 
are settled without exact information 
as to state of account of decedent being 
available from official disbursing 
records, the settlements will be treated 
as final with respect to limited in- 
formation on which they were based 
and will not be revised on surmises or 
inferences, but such settlements will 
be open to revision on basis of exact 
information subsequently becoming 
available in official records__.........- 

Inherent authority—under sec. 236, 
R. 8., as amended, requiring that all 
claims by and against U. 8. be settled 
and adjusted in General Accounting 
Office, the Comptroller General has 
inherent authority to revise a settle- 
ment of a claim issued by this office... 

Reopening of entire account—upon re- 
quest by claimant for review of a set- 
tlement issued by this office, entire 
account properly may be reopened for 
reconsideration and, if it be found that 
an item was allowed in the prior set- 
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FICE—Continued. Enlistment allowance—Continued. 
Settlementse—Continued. General effect of statutory authorization 
Reopening, revision, etc.—Continued. for involuntary extensions of enlist- 
tlement which should have been dis- ments—provisions of sec. 10, Pay Read- 
allowed, collection thereof may be justment Act of 1942, authorizing pay- 
effected by set off against any amounts ment of enlistment allowance to enlisted 
men upon reenlistment under conditions 
Reviews. See General Accounting Office, therein specified, together with legislative 
reviews. history of said section, indicate that act 
GIFTS: of Dec. 18, 1941, authorizing involuntary 
See Donations. extensions of enlistments of Navy, Ma- 
GRATUITIES: rine Corps, and Coast Guard enlisted 
Clothing. See Clothing. men for war period, was not intended to 
Enlistment allowance: 


Dual allowance: 
Period of entitlement: 

Navy, Marine Corps, and Coast 
Guard enlisted men (other than 
those serving as temporary officers 
under act of July 24, 1941) who have 
voluntarily reenlisted or voluntarlly 
extended their enlistments on or 
after June 1, 1942—effective date of 
Pay Readjustment Act of 1942—are 
entitled to only the single enlistment 
allowance authorized by sec. 10 of 
the act and not to the additional en- 
listment allowance authorized by 
sec. 2, act of Aug. 18, 1941—the pro- 
visions of which are suspended by 
the later act—for reenlistments or 
extensions under certain conditions 
during war or national emergency; 
however, payments, otherwise cor- 
rect, of the additional alllowance 
which were actually made between 
June 1 and June 16, 1942—date of ap- 
proval of said Pay Readjustment 
Act—will be passed for credit in ac- 
counts of disbursing officers con- 


Navy, Marine Corps, and Coast 
Guard enlisted men (other than 
those serving as temporary officers 
under act, July 24, 1941) whose en- 
listments could have been involun- 
tarily extended for war period under 
authority of act, Dec. 13, 1941, but 
who voluntarily reenlisted or volun- 
tarily extended their enlistments 
during period between approval of 
act of Aug. 18, 1941, and effective 
date—June 1, 1942—of Pay Read- 
justment Act of 1942, approved June 
16, 1942, are entitled to payment of 
both the enlistment allewance au- 
thorized by act of June 10, 1922, and 
the additional enlistment allowance 
authorized by act of Aug. 18, 1941... 

Term “during the present war,” as 
used in sec. 10, Pay Readjustment 
Act of 1942, with respect to suspen- 
sion of double enlistment allowance 
provisions of sec. 2, act of Aug. 18, 
1941, is not synonymous with term 
“from the commencement of the 


stop discharges and voluntary reenlist- 
ments (or voluntary extensions)—for 
terms which might extend years beyond 
war—or to stop payment of enlistment 
allowances as then provided by law 
Reenlistment or extension of enlistment 
during period of temporary promotion— 
Navy and Marine Corps enlisted men 
temporarily serving as officers under act, 
July 24, 1941, may not be paid the travel 
and enlistment allowances authorized, 
respectively, by sec. 126, National De- 
fense Act, as amended, and sec. 10, Pay 
Readjustment Act of 1942, and prior simi- 
lar statutory provisions, for enlisted men 
upon their discharge and reenlistment, 
regardless of whether Navy Dept. con- 
siders it necessary or desirable to dis- 
charge and reenlist such temporary offi- 
cers in their permanent enlisted status 
(21 ©, G. 991, amplified); however, credit 
will be allowed in disbursing officers’ ac- 
counts for such payments, otherwise 
correct, made prior to said decision. 


Six months’ death: 


Death by own misconduct: 

General effect of—under act, Apr. 3, 
1939, as amended, extending to desig- 
nated beneficiaries of all officers and 
enlisted men of Army of United States 
right to six months’ death gratuity 
benefits—applicable to beneficiaries of 
members of Regular Army—of act of 
Dec. 17, 1919, as amended, when death 
of solidier occurs “‘in line of duty”, the 
gratuity thus authorized may be paid 
without regard to whether death oc- 
curred in line of duty if there be met 
condition of 1919 statute that death 
shall not have occurred as result of 
soldier’s own misconduct. (Case con- 
sidered involved death by suicide.) ...- 

Suicide as misconduct 

Death not in line of duty—general effect 
of—under act, Apr. 3, 1939, as amended, 
extending to designated beneficiaries of 
all officers and enlisted men of Army of 

United States right to six months’ death 

gratuity benefits—applicable to bene- 

ficiaries of members of Regular Army— 
of act of Dec. 17, 1919, as amended, when 
death of soldier occurs “‘in line of duty”, 
the gratuity thus authorized may be 
paid without regard to whether death 
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GRATUITIES—Continued. Page | GRATUITIES—Continued. Page 
Six months’ death—Continued. Six months’ death—Continued. 
occurred in line of duty if there be met Dependency of beneficiary—Continued. 
~ condition of 1919 statute that death shall viously designated relative—to be paid 
not have occurred as result of soldier’s to any grandparent, parent, sister, or 
own misconduct. (Case considered in- brother, determined to have been 
volved death by suicide.) dependent on deceased officer, nurse, 
Death of beneficiary prior to payment— or enlisted man, need not be the per- 
survival of right to payment—where _ sonal determination of the Secretary 
widow, child or children, or designated but may be the conclusion as to de- 
beneficiary of Navy officer, enlisted man pendency reached by a subordinate 
or nurse dies subsequent to death of official designated by him 
person in service but prior to payment General discussion of—history, purpose, 
of six months’ death gratuity authorized interpretation, ete., of various six 
by act, May 22, 1928, as amended, the months’ death gratuity pay statutes, 
right to receive the gratuity passes to 
Insurable interest of beneficiary : 
As general substitute for affirmative 


Dependency of beneficiary : 

Disclaimer of dependency by first-named 
beneficiary—rights of second-named 
beneficiary—where deceased soldier 
had designated two beneficiaries to 
receive the six months’ death gratuity 
payment provided by act of Dec. 17, 
1919, as amended, and claim of first 
designated beneficiary, aunt of de- 
ceased soldier, has been disapproved 
because the evidence submitted did 
not clearly establish that she was 
dependent upon him for support, or 
otherwise had an insurable interest in 
him, the claim of the second designated 
beneficiary, brother of deceased soldier, 
may not be considered unless first 
beneficiary—who may desire to sub- 
mit additional evidence tending to 
show dependency—has relinquished 
her right to claim the gratuity pay- 


Second beneficiary claiming before en- 
titlement of first beneficiary has been 
denied—where deceased soldier had 
designated two beneficiaries to receive 
the six months’ death gratuity pay- 
ment provided by act of Dec. 17, 1919, 
as amended, and claim of first desig- 
nated beneficiary, aunt of deceased sol- 
dier, has been disapproved because 
the evidence submitted did not clearly 
establish that she was dependent upon 
‘him for support, or otherwise had an 
insurable interest in him, the claim of 
the second designated beneficiary, 
brother of deceased soldier, may not 
be considered unless first beneficiary— 
who may desire to submit additional 
evidence tending to show depend- 
eency—has relinquished her right to 
claim the gratuity payment 

Subordinate officer determinations— 
administrative determination of de- 


pendency which is made final and | 


conclusive under proviso in act, May 
22, 1928, requiring Sec. of Navy to 
cause the six months’ death gratuity— 
if there be no widow, child, or pre- 


showing of dependency of benefici- 
ary—hereafter, no affirmative showing 
of dependency will be required in mak- 
ing payments of six months’ death 
gratuity pay authorized by act, Dec. 
17, 1919, as amended, to fathers, moth- 
ers, brothers or sisters, designated as 
beneficiaries of deceased Army per- 
sonnel, who had an insurable interest 
in life of deceased by reason of relation- 
ship alone, but, as to more distant rela- 
tives, more evidence of insurable inter- 
est will be required than heretofore. 
4 Comp. Gen. 554, modified 


Relatives other than immediate family— 


factors determinative of insurable 
interest, in general—while there may 
not be prescribed a definite rule appli- 
cable alike to all cases, in determining 
whether relatives designated as bene- 
ficiaries of deceased Army personnel, 
other than father, mother, brother or 
sister, have an insurable interest in life 
of deceased such as would permit recog- 
nition as a “dependent relative” with- 
in meaning of six months’ death gra- 
tuity act of Dec. 17, 1919, as amended, 
evidence tending to show prior con- 
ditions of loco parentis between such 
relatives and decedents, contributions 
from one to the other for support, edu- 
cation, etc., a debtor-creditor relation- 
ship, or other circumstances resulting 
in reasonable expectation of some bene- 
fit from continuance of life of decedent 
ordinarily will meet the requirement 
of the statute. 22 C. G. 85, amplified. 


Jurisdiction: 
Effect of administrative dependency 


determination authority of act, Mar.7, 
1942—jurisdiction of General Account- 
ing Office as “‘to any other dependent 
relative” designated under act, May 
22, 1928, to receive six months’ death 
gratuity provided by that act is not 
affected by sec. 10, act, Mar. 7, 1942, 
which makes final and conclusive the 
administrative determination of the 
fact of dependency only in the class of 
payments enumerated therein 
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GRATUITIES—Cohttinued. 
Six months’ death—Continued. 
Jurisdiction—Continued. 

Effect of designated beneficiary declin- 
ing to claim payment—where a 
person who has been designated as 
beneficiary of six months’ death gra- 
tuity payment provided by act, May 
22, 1928, as amended, declines to sub- 
mit claim therefor because of lack of 
dependency, such declination does not 
amount to a failure of designation so 
as to bring the case within provision of 
said act which authorizes Sec. of 
Navy, in those cases where there has 
been no previous designation of a 
dependent relative, to cause the gra- 
tuity to be paid to a grandparent, 
parent, sister or brother determined 
by him to have been dependent upon 































































































Married children—status as to entitle- 
ment to the gratuity—as heretofore con- 
strued (see 18 C. G. 567), act of Mar. 2, 
1923, amending six months’ death gra- 
tuity pay statute of Dec. 17, 1919, pro- 
hibits payment of the gratuity to any 
married child of a deceased Army officer 
orenlisted man. 22C., G. 85, amplified. 

Rate at which payable: 

In general—missing, interned, or cap- 
tured persons—where Marine Corps 
enlisted man was officially carried in a 
missing status and subsequently de- 
clared dead as of a certain date, the 
death gratuity authorized by act of 
June 4, 1920, as amended, in an amount 
equal to six months’ pay at “rate re- 
ceived * * * atthedateof * * * 

































































rate to which man was entitled on date 
as of which he was declared dead, 
rather than on rate he was receiving at 
beginning of missing status____- oe 
Promotion after death—missing, in- 
terned, or captured persons—sec. 2, 
act, Mar. 7, 1942, which entitles any 
person in active service officially re- 
ported missing, interned, etc., to con- 
tinue to receive, or have credited to 
his account, the pay and allowances to 
which he was then or thereafter be- 
came entitled, does not authorize com- 
putation of six months’ death gratuity 
payment provided for in act of June 4, 
1920, as amended, on basis of pay for 
a@ rank to which an officer was ad- 
vanced after being officially reported 
missing where it was later determined 
that the officer had died prior to such 
Reserve nurses’ eligibility—reserve nurses 
in Army Nurse Corps who are called or 
ordered to active duty for extended mili- 
tary service in excess of 30 days are 
“purses of the Regular Army” within 
meaning of act, Mar. 8, 1928, which ex- 
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death” should be computed on pay’ 


Page | GRATUITIES— Continued. 
Six months’ death—Continued. 
tends to “nurses of the Regular Army” 


Page 


the six months’ death gratuity benefits - 


provided for dependents of officer and 
enlisted personnel of Regular Army by 
act, Dec. 17, 1919 

Unmarried minor children—dependency 
requirement—an unmarried child over 
21 years of age of a deceased Army officer 
or enlisted man is not entitled to pay- 
ment of the six months’ death gratuity 
pay authorized by act of Dec, 17, 1919, 
as amended by act of Mar. 2, 1923, un- 
less actually a dependent of the officer or 
enlisted man, and, therefore, such a child 
is required to establish right to payment 
of the gratuity by'a proper. showing of 
actual] dependency.! 22,0. ,G. 85, am- 

155 Uniforms. See Clothing, uniforms. 

HAWAII: 

Wharfage-charge exemption of United 
States—applicability to Government cor- 
poration delivery of supplies sold to civil- 
jians—even though activities of Federal 
Surplus Commodities Corporation in con- 
nection with procuring, transporting and 

797 distributing emergency supplies for terri- 
tories and possessions of U. S. in accord- 
ance with act, Dec. 23, 1941, may partake 
of nature of private business in that cost of 
supplies and incidental expenses are passed 
on to consumers, such activities are govern- 
mental and, hence, are within scope of 
exemptive provisions of sec. 89, Organic 

Act of Hawaii, reserving to U. 8S. right to 

use without charge wharves and landings 

operated by the Territory of Hawaii 

HOLIDAYS: 

See Sundays and Holidays. 

HOSPITALS: 

See Medical Treatment generally. 

HOUSEHOLD EFFECTS: 

Packing, crating, hauling and shipping. See 
Transportation, household effects. 

Storage. See Storage, private property, house- 
hold effects. 

HOWARD UNIVERSITY: 

Employees: 

Rate of compensation of new appointee as 
being governed by that of predecessor— 
if basic salary rate of employee appointed 
by Howard University is authorized to 
be fixed within discretion of administra- 
tive office without regard to any law, 
there is no legal requirement that said 
basic salary rate be the same as that of 


395 Status as “employees under the United 
States Government”’—personnel of How- 
ard University are employees “under 
the United States Government” within 
the meaning of that term in overtime 
and additional compensation act of Dec. 


101 


797 


770 


INDEX DIGEST 1265 


Page | INSURANCE—Continued. Page 
Public funds and property—Continued. 
premiums to said companies, hence, it is 
at least doubtful that term “‘insurance”’ 
appearing in said act was intended to 
include postal insurance _._........__. : 
Tort liability—reimbursement of cost— 
local housing agency cooperating with 
Federal agency—local housing agency may 
be reimbursed amounts paid as premiums 
on insurance which it has taken out to pro- 


HUSBAND AND WIFE: 
Divorce. See Divorce. 
Marriage: 
Annulment. See Annulment of Marriage. 
Remarriage within periods between inter- 
locutory and final divorce decrees. See 
Divorce. 
INJURIES: 
Personal. See Personal Injuries. 
INSURANCE: 
Joining of Federal and non-Federal agencies 


as assured parties—as being contrary to 
settled policy of U. S. to assume its own 
risks—inclusion of Federal agencies as 
named assured parties in a tort liability 
insurance policy taken out by a local hous- 
ing agency, with no resulting increase in 
egst of premium for the policy over what 
charge would have been had local agency 
been sole named assured, does not involve 
procurement by a Federal agency of lia- 
bility insurance contrary to settled policy 
of U. 8. to assume its own risks 

Mails. See Post Office Department, mails. 

Publie funds and property: 

Methods of effecting repair or replace- 
ment—repair and replacement of dam- 
aged or destroyed war public works fa- 
cilities, which Federal Works Admin- 
istrator is authorized to insure under sec. 
304, act, Oct. 10, 1940, as amended, may 
be conducted by (1) insurer, who shall 
let all contracts and make all payments, 
(2) Govt., which shall let all contracts 
either in its name or jointly with insurer, 
but all payments to be made by insurer, 
or (3) Govt., which shall let all contracts 
and make all payments from insurance 
proceeds received from insurer and de- 
posited in special account in Treasury to 
be available to Administrator solely for 
such repair or replacement 

Proceeds—use for repair or replacement 
of property—in view of provisions of act 
of Oct. 10, 1940, as amended, which au- 
thorize insuring of Federally owned war 
public works facilities constructed or ac- 
quired under authority of said act, and 
which evince intent of Congress that 
program be as self-sustaining as possible, 
insurance proceeds may be used for re- 
pair or replacement of damaged or de- 
stroyed facilities, and need not be cov- 
ered into Treasury as miscellaneous 
receipts under provisions of sec. 3617, 


Transportation of funds and other valu- 
ables—general purpose of ““Government 
Lesses in Shipment Act’’—primary 
purpose of Govt. Losses in Shipment 
Act of July 8, 1937, was to abrogate exist- 
ing practice of Govt. of carrying com- 
mercial insurance with private insurance 
companies to obtain protection against 
loss in shipment of ‘‘valuables,” and to 
effect saving of amounts which other- 
wise would be expended in payment of 


tect itself against possible tort liability— 
to which it has been subjected by appli- 
cable state law—in connection with per- 
formance of its services as agent of Public 
Housing Authority of National Housing 
Agency in development of defense housing 
projects authorized by act of Oct. 14, 1940, 
asamended. 19 C. G. 798, distinguished. 


Workmen’s compensation: 


Commutation of periodic compensation 
payments to lump-sum basis—where 
periodic workmen’s compensation pay- 
ments extending over a number of years 
are required to be made to an employee 
of a State or other agency injured while 
conducting defense training’ courses— 
cost of which, including workmen’s 
compensation payments, is payable 
from Federal funds appropriated for the 
purpose—such periodic payments may 
be commuted to a lump sum, in accord- 
ance with established actuarial tables, to 
enable State or other agency to make 
periodic payments to the injured em- 
ployee, but any portion of commuted 
lump sum not required to be disbursed 
for purpose should be refunded to the 
Government 

Compensation payments extending be- 
yond current appropriation—in view of 
31 U. 8. Code 713 with respect to cover- 
ing into the Treasury of unexpended 
appropriation balances, periodic work- 
men’s compensation payments, extend- 
ing over a number of years, which are 
required to be made to an employee of & 
State or other agency injured during 
fiscal year 1943, while conducting defense 
training courses—cost of which, includ- 
ing workmen’s compensation payments, 
is payable from Labor-Federal Security 
appropriation, 1943—may be made from 
said 1943 appropriation only during that 
year and for two fiscal years thereafter; 
subsequent thereto the matter is for 
consideration of Congress under 31 U. 8. 


Inclusion of cost in Federal-aid pay- 
ments—under Labor-Federal Security 
Appro. Act, 1943, appropriating funds 
for payment to States and other agencies 
for cost of vocational, etc., courses for 
training of defense workers, cost of 
securing workmen’s compensation in- 
surance—whether by way of reimburse- 
ment for premiums paid or for losses 
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Workmen’s compensation—C ontinued. 
suffered where State acts as self-insurer— 
on behalf of employees engaged in the 
conduct of the courses may be included 
as an item of “cost of courses” where it is 
administratively determined that such 
employees are otherwise within contem- 
plation of States’ workmen's compensa- 
tion acts, and such item of expense is in- 
cluded in plans duly authorized and ap- 
proved as required by the appropriation 
Status as being a part of cost of labor— 
general rule—generally, workmen’s com- 
pensation insurance may be considered 
as part of cost of Jabor.................- 
Time of compensable injury as controlling 
appropriation chargeable with compen- 
sation award—where a State or other 
agency—engaged in conduct of defense 
training courses the cost of which, in- 
cluding workmen’s compensation, is to 
be paid from Federal funds appropri- 
ated for the purpose—acts as self-insurer 
under applicable workmen’s compensa- 
tion law with respect to its employees 
conducting the courses, the fiscal-year 
appropriation available for “cost of 
courses”’ at time an employee incurs a 
compensable injury is to be considered 
as obligated with the cost of compensa- 
tion, even though the compensation 
award—whether in form of a lump sum 
payment or periodic payments—may 
not actually be made until after expira- 
tion of fiscal year within which the 


Claims against the United States: 
Appropriation for purchase of supplies as 
being an appropriation for payment of 
interest—appropriation made for pur- 
chase of coal and other supplies is not 
appropriation to pay interest for delay 
in paying for such supplies __........... 
Coal contract payments: 

Contract interest-payment stipulation as 
being prohibited—general rule—a con- 
tractual stipulation, in absence of 
specific statutory authority, to pay 
interest for delay in paying for sup- 
plies is prohibited because (1) delay 
may extend beyond period ofappropria- 
tion and result in obligation for future 
payment of money for whichnoappro- 
priation has been made, contrary to 
secs. 3679 and 3732, R. 8. and (2) be- 
cause appropriation made to purchase 
supplies is not made to pay interest 
and payment of interest would be 
diversion of appropriation contrary to 


Government interest-payment regula- 
tion incorporation in contract—in ab- 
sence of statute authorizing allowance 
of interest for delay by Govt. in mak- 
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Claims against the United States—Con. 


Coal contract payments—Continued. 
ing payment for coal or other supplies, 
or of a statute authorizing purchasing 
officers to obligate Govt. to pay such 
interest, inclusion of Marketing Rules 
and Regulations, issued pursuant to 
Bituminous Coal Act of 1937, in a con- 
tract for purchase of coal, which rules 
and regulations contain a provision 
requiring code member coal dealers to 
charge purchasers interest where pay- 
ment is delayed beyond due date fixed 
therein, does not obligate the Govt. to 
pay interest for delay in making 


General rule—U. S. is not liable for interest, 
except as expressly provided by statute 
or lawfully assumed by contract-....... 


Compu tation—general rule—fractional-year 


periods—where by virtue of agreement or 
statutory requirement, interest is payable 
to the Government in installments at end 
of monthly, quarterly, or semiannual inter- 
vals considered to represent fractions of an 
interest year, the interest earned during 
each such calendar period is regarded as 
being equivalent to a corresponding frac- 
tion of the year’s interest, and where less 
than such a calendar period is involved the 
interest should be computed by employing 
a fraction whose numerator is the actual 
number of days elapsed and whose de- 
nominator is the actual number of days in 
the particular (calendar) period........... 


Cost-plus contracts. See Contracts, cost-plus, 


interest. 


Savings deposits—enlisted men temporarily 


commissioned or warranted—Navy en- 
listed men temporarily appointed com- 
missioned or warrant officers pursuant to 
act, July 24, 1941, are not enlisted men 
within meaning of act, Feb. 9, 1889, grant- 
ing Navy enlisted men privilege of deposit- 
ing their savings with the Government and 
of receiving interest thereon, and payment 
of interest on such deposits under annual 


appropriation providing for “interest on 


deposits of men” subsequent to their 


temporary appointment is not authorized _ 
Taxes: 


Refunds: 
Internal revenue: 
Tax payments in anticipation of addi- 
tional assessments—an excess pay- 
ment of internal revenue taxes which 
is made to an internal revenue officer 
on the basis of a tentative return, 
materially incomplete return, or in 
anticipation of an additional assess- 
ment, and which is not required by 
the Govt. at the time, is not to be 
regarded as an “overpayment in re- 
spect of any internal revenue tax’’ on 
which interest is payable under sec. 
3771(a), Int. Rev. Code, upon refund 
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See Transportation, land-grant, deductions. 
LEASES: 


Arbitration: 


INTEREST--Continued. 
Taxee—Continued. 
Refunds—Continued. 
Internal revenue—Continued. 


of the excess payment to the taxpayer, 
irrespective of whether it finally is 
determined that any tax was pay- 


Tax payments under materially incom- 
plete returns—an excess payment of 
internal revenue taxes which is made 
to an internal revenue officer on the 
basis of a tentative return, a mate- 
rially incomplete return, or in antici- 
pation of an additional assessment, 
and which is not required by the 
Govt. at the time, is not to be re- 
garded as an “overpayment in re- 
spect of any internal revenue tax’’ on 
which interest is payable under sec. 
3771(a), Int. Rev. Code, upon refund 
of the excess payment to the tax- 
payer, irrespective of whether it 
finally is determined that any tax 
was payable 


Tax payments under tentative returns: 


An excess payment of internal rev- 
enue taxes which is made to an in- 
ternal revenue officer on the basis 
of a tentative return, a materially 
incomplete return, or in anticipa- 
tion of an additional assessment, 
and which is not required by the 
Govt. at the time, is not to be re- 
garded as an “overpayment in 
respect of any internal revenue 
tax’”’ on which interest is payable 
under sec. 3771(a), Int. Rev. Code, 
upon refund of the excess payment 
to the taxpayer, irrespective of 
whether it finally is determined 
that any tax was payable 

Practice authorized in decision, B- 
23415, Feb. 21, 1942, of paying in- 
terest on refunds of excess pay- 
ments of internal revenue taxes 
made to internal revenue officers 
on basis of tentative returns filed 
by taxpayer at time of making the 
excess payment or prior thereto, 
where it finally is determined that 
some tax was due at time of excess 
payment, will no longer be fol- 
lowed, but credit will not be with- 
held on account of such interest 
payments where final administra- 
tive action has been taken prior to 
receipt of this decision 


Board of appraisers as distinguished from 
arbitration boards—where lease of con- 
cession on public property provides for 
appointment of “Board of Arbitrators’’ 
to fix, in case of disagreement, percent- 
age of gross receipts, etc., to be paid 
Govt. under any renewal term thereof, 
duties of such board are more in nature 
of those of appraisers than of arbitrators. 

Validity of arbitration provision—where 
proposed lease of concession at Washing- 
ton National Airport, to be entered into 
under statutory authority to lease space 
thereat upon such terms as may be 
deemed proper, grants concessionaire 
option of renewal on terms no less favor- 
able to Govt. than for original period, a 
provision in the lease for appointment, 
in case of disagreement, of a ‘Board of 
Arbitrators’ to fix amounts payable 
under the renewal is not objectionable 
either as being within statutory prohibi- 
tion against payment of expenses of 
boards, commissions, etc., unless author- 
ized by law or as being an unauthorized 
submission to arbitration of Govt.’s 
rights and obligations 


Commissions for procurement—restric- 


tions—applicability to real estate agents 
or brokers—licensed real estate agents or 
brokers having listings on industrial prop- 
erty for rent, in accordance with general 
business practice, and who have not ob- 
tained such licenses for sole purpose of 
effecting a particular lease or leases with 
the Govt., may be considered “‘bona fide 
established commercial or selling agencies 
maintained by the contractor for the pur- 
pose of securing business” within meaning 
of exception to the warranty that contrac- 
tor “has not employed any person to so- 
licit or secure this contract upon any agree- 
ment for a commission, percentage, broker- 
age, or contingent fee,” which warranty is 
required by Exec. Order 9001, as amended, 
to be included in every contract entered 
into pursuant to the Executive order 


_ Heat, water, electricity and other building 


services: 
As being obligation of lessor : 
Conversion of heating facilities from oi! 
burning to coal burning: 
Conversion ordered as a sovereign 
measure : 


JOINT SERVICE PAY ACT: 
See Pay. 
JURISDICTION: 
See the various departments, establishments, 
and agencies. 


Under lease for rental of post office 
quarters requiring furnishing by 
lessor of “satisfactory fuel’ or 
“satisfactory heat” in addition to 
furnishing of “approved” heating 

LAND: fixtures and keeping said fixtures 
Acquisition. See Real Estate, acquisition, in good repair during lease term, 

land. the lessor, in event Govt. in ‘ts 
Publiclands. See Public Lands. capacity as sovereign orders con- 
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LEASES—Continued. 
Heat, water, electricity and other building 
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Page | LEASES—Continued. Page 
Lessees’ rights upon taking of property for 


services—Continued. 

As being obligation of lessor—Continued. 
Conversion of heating facilities from oil 

burning to coal burning—Con. 
Conversion ordered as a soverign 

measure—Continued. 

version of present oi] burning heat- 
ing facilities to coal burning facili- 
ties, will be required to bear costs 
of such conversion in order to meet 

his obligation under the lease 
Where lease for rental of post office 
quarters does not require lessor to 
furnish heat or fuel, but does re- 
quire furnishing of “approved 
heating fixtures” and keeping of 
said fixtures in satisfactory repair 
during lease term, expenses inci- 
dent to conversion of present oil 
burning facilities to coal burning 
facilities, in event the Govt. in its 
sovereign capacity requires present 
heating fixtures to be converted or 
not used, may have to be borne by 


General rule: 

In absence of statute or express agree- 
ment, or of circumstances raising an 
implied covenant, a landlord is 
under no obligation to furnish heat, 
water, steam or other special services 
to his tenant______-- 

Where lessor obligates himself to fur- 
nish Govt. during occupancy of 
premises, as part of rental considera- 
tion, special services, such as neces- 
sary toilet facilities, satisfactory 
heating and lighting fixtures, and to 
keep said facilities in good condition 
and repair, such obligation is a con- 
tinuing one throughout period of 
lease and cost of necessary additional 
facilities furnished by Govt. upon 
refusal of lessor to supply them is 
chargeable to lessor. __.-___- 

Lessees’ rights upon taking of property for 

Government use: 

Compensation for unexpired portion of 
lease : 

Where leaseholds are taken for Govern- 
ment use practice has been in some 
cases in measuring damages of lessee 
to subtract from market value of unex- 
pired portion of his term the amount 
of rent he would otherwise have had to 
pay and the actual expense of operation 
which he has saved, but if lessee’s obli- 
gation is such that he continues to pay 
rent to lessor, he is also entitled to re- 
cover amount of such obligation ___-_- 

While the use of property can be taken 
as well as title to property, where lease 
contains “eminent domain” clause 
providing that in event of taking the 
lease shall terminate, the lessee has no 


Government use—Continued. 
Compensation for unexpired portion of 
lease—Continued. 
property right to compensation upon a 
taking__.. i Kod deibbalcs 


Modification: 


Decrease in income occasioned by Govt. 
gasoline rationing program—where prem- 
ises were leased from Govt. at stipulated 
per annum rental for use as parkng lot 
and lessee’s volume of business subse- 
quently decreases due to gasoline ration- 
ing program instituted by Govt. in its 
capacity as a sovereign, there is no legal 
basis, in absence of contract provision to 
contrary, for modification of lease by 
reducing rental to be paid thereunder 

Government agents’ authority in general— 
unless otherwise provided, valid con- 
tracts, including leases, are to be en- 
forced and performed as written and fact 
that supervening events or unforeseen 
causes render performance more burden- 
some or less profitable, or even occasion 
a loss, is not sufficient to excuse per- 
formance or to entitle a contractor to an 
adjustment in the contract price .- 


Public property : 


Authority for revocable license as dis- 
tinguished from a disposition granting 
a vested right—comprehensive discus- 
sion of extent of constitutional limita- 
tion (Art. 4, sec. 3, clause 2) on power of 
heads of executive departments to dis- 
pose of property of U. S. by sale or lease 
~—as distinguished from grant for limited 
use under revocable license or permit— 
in absence of statutory authority therc- 
for. 

Rent: 

Adjustment—losses due to Govt. gaso- 
line rationing program—where prem- 
ises were leased from Govt. at stipu- 
lated per annum rental for use as park- 
ing lot and lessee’s volume of business 
subsequently decreases due to gasoline 
rationing program instituted by Govt. 
in its capacity as a sovereign, there is 
no legal basis, in absence of contract 
provision to contrary, for modification 
of lease by reducing rental to be paid 
thereunder 

Apportionment: 

General rule—no adjustment in rent 
or other charges is ordinarily author- 
ized in event of termination of a 
tenancy or change in rental rate be- 
tween rent days where rental or 
other charges are payable in advance 
unless contract or lease provides 
ae 

Under agreement made in advance of 
rental payment—an apportionment 
of rent charges is authorized where 
the Govt., as lessor, anticipating its 
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LEASES— Continued. 


Public property—Continued. 

Rent—Continued. 

Apportionment—C ontinued. 

need for possession of a portion of the 
leased premises between rent days, 
effects an arrangement, prior to the 
rent due date, whereby payment of 
the month's rental is withheld by 
lessee subject to later adjustment to 
conform to reduced rental which was 
to become effective upon surrender 
of involved portion of premises___.-. 
Rent: 

Apportionment—general rule—no adjust- 
ment in rent or other charges is ordinari- 
ly authorized in event of termination of 
a tenancy or change in rental rate be- 
tween rent days where rental or other 
charges are payable in advance unless 
contract or lease provides otherwise -.--- 

Fractions of a month: 

Rent computation rule: 

In computing rental for a full month 
where rental rate has been altered 
between rent days or payment dates 
under rental agreement where rental 
rate is on a monthly basis and period 
involved includes parts of twd calen- 
dar months containing a different 
number of days, the denominator for 
each fractional portion of period of 
occupancy under the two rental 
rates is the actual number of days in 
the rental month, or in other words, 
the number of days in the month in 
which the billing period begins, and 
the numerator for each fractional 
portion is the actual number of days 
of occupancy under each one of the 
two rental rates 

In computing rental for frac’ tional parts 
of a month where occupancy under 
& rental agreement and rental rate 
is on a monthly basis and period in- 
volved includes parts of two calendar 
months containing a different num- 
ber of days, the numerator of the 
fraction is the actual number of days 
of occupancy in the [fractional period 
and the denominator is the actual 
number of days in the rental month, 
or in other words, the number of 
days in the month in which the bil- 
ling period begins; thus, if the billing 
date begins in a 30 day calendar 
month, the denominator is 30 even 
though the period covered by the 
bill should extend into a 31 day cal- 
gpter meee et. A... 

Limitations : 

Applicability to property requisitioned 
for use—provisions in sec. 322, Econo- 
my Act, as amended, that rentals of 
leased premises shall not exceed 15 per- 
cent of fair market value thereof, are 
not applicable in cases where use of 


Page | LEASES—Continued. 


599 


599 


Rent—C ontinued. 
Limitations—Continued. 
property is acquired by Govt. through 
condemnation proceedings under au- 
thority of sec. 201, Second War Powers 
Act, 1942 diadees 
Storage space. See Storage, 
property, rental limitations, 
Public property. See Leases, 
property, rent. 

Repairs and improvements —limitations— 
applicability to property requisitioned for 
use—provisions in sec. 322, Economy Act, 
as amended, that alterations, improve- 
ments and repairs shall not exceed 25 per- 
cent of first year’s rental, are not applic- 
able in cases where use of property is 
acquired by Govt. through condemnation 
proceedings under authority of sec. 201, 
Second War Powers Act, 1942 

Termination—rent—apportionment—general 
rule—no adjustment in rent or other 
charges is ordinarily authorized in event 
of termination of a tendency or change in 
rental rate between rent days where rental 
or other charges are payable in advance 
unless contract or lease provides other- 
wise. 

Use of term “lease” in an instrument as 
indicating instrument’s status as a lease— 
designation of instrument as a “‘lease’”’ by 
parties thereto does not make such instru- 
ment a lease, since its nature is to be de- 
termined from study of instrument as 
whole 


public 


public 


LEAVES OF ABSENCE: | 
Annual: 


Accrual: 
During leave without pay status: 
General rule—granting of leave with- 
out pay each Saturday to “tem- 
porary” or “indefinite” employees 
during their first month of service 
constitutes a break in service which 
precludes earning of annual leave 
for that month, but, as to perma- 
nent employees who are granted 
such leave without pay, earning of 
annual leave for that month is not 
affected 
Leave without pay y status followed by 
induction into military service— 
where employce was placed on leave 
without pay for period intervening 
between expiration of his annual 
leave and induction into military 
service, sec. 10, Annual Leave Regu- 
lations, does not authorize the 
crediting of, and payment for, an- 
nual leave on the leave without pay 
period involved 
Return to duty as prerequisite: 
Under sec. 10, Annual Leave Regu- 
lations, an employee earns annual 
leave during leave without pay 
aggregating less than 30 calendar 
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Accrual—Continued. 
During leave without pay status—Con. 
Return to duty as prerequisite—Con. 
days only where there is a return 


Where there is no return to duty 
following period of leave without 
pay, to credit employee with an- 
nual leave accrued under sec. 10, 
Annual Leave Regulations, dur- 
ing such period of leave without 
pay would be in contravention of 
prohibition in sec. 13 of regulations 
against conversion of leave without 
pay into annual leave 

Purpose and intent of act of Dec. 17, 
1942—purpose and intent of act of Dec. 
17, 1942, amending annual leave act of 
Mar, 14, 1936, by increasing from 60 
days to 90 days the amount of unused 
annual leave that may be accumulated 
“during the national emergency de- 
clared by the President of the United 
States on September 8, 1939,’’ was to 
provide relief for employees who have 
not been afforded an opportunity to 
take their annual leave due to the na- 


Recrediting of leave lost under less favor- 
able maximum accrual limitations: 
Under act of Dec. 17, 1942, amending 
annual leave act of Mar. 14, 1936, by 
increasing from 60 days to 90 days 
the amount of unused annual leave 
that an employee may accumulate 
during the national emergency de- 
clared by the President on Sept. 8, 
1939, an employee may be recredited 
with accumulated annual leave in 
excess of 60 days which he otherwise 
would have lost on first day of Jan. 
1940, 1941, 1942, and 1943, subject to 
limitation in said act of Dec. 17 that 
when the unused leave accumulated 
equals or exceeds 60 days, not more 
than 15 days of unused leave may be 
further accumulated in any one cal- 
endar year. (Decision sets forth ex- 
amples for accumulating leave for 


Under Exec. Order 9307 issued pursu- 
ant to act of Mar. 14, 1936, as amend- 
ed by act of Dec. 17, 1942, extending 
retroactively effective to Sept. 8, 
1939, amount of unused annual leave 
that may be accumulated during 
present national emergency, amount 
of accumulated annual leave for- 
feited by an employee at end of cal- 
endar year 1939 which now may be 
recredited is limited to annual leave 
that accured after Sept. 8, 1939, that 
is, 8 days, 42 minutes. 22C. G. 704, 


Accrual—Continued. 

Retroactive effect of act of Dec. 17, 
1942—act of Dec. 17, 1942, amending 
annual leave act of Mar. 14, 1936, by in- 
creasing from 60 days 'to 90 days the 
amount of unused annual leave that 
may be accumulated ‘during the na- 
tional emergency declared by the Pres- 
ident of the United States on Septem- 
ber 8, 1939,’ may be regarded as retro- 
actively effective to Sept. 8, 1939 

Advances: 

Compensation adjustments for excess. 
See Leaves of Absence, annual, compen- 
sation adjust ments for excess. 

“War Service” appointees—entitlement, 
in general—employees who have been 
given ‘War Service’ appointments 
for duration of war and 6 months there- 
after pursuant to Civil Service Regula- 
tions promulgated under Exec. Order 
9063 may be advanced annual leave 
under terms and conditions of section 
2 and other provisions of the Annual 
Leave Regulations 

After separation from service—compensa- 
tion equivalent payments. See Leaves 
of Absence, annual, compensation equiva- 
lent payments, separation from service. 

Amount determinations—finality of ad- 
ministrative determination—adminis- 
trative determination as to amount of 
annual and sick leave an employee has 
to his credit ordinarily will not be ques- 
tioned by this office 

Army Specialist Corps entitlement sta- 
tus—members of Army Specialist Corps, 
are “‘officers and employees of the United 

States” within meaning of sections 1 of 

annual and sick leave acts of Mar. 14, 

1936, and are entitled to leave benefits 

under the provisions of those statutes and 

Executive regulations issued pursuant 


Compensation adjustments for excess: 
Separation from service: 

In general as to entry into military, 
naval, etc. service—entry of an 
employee into active military or 
naval service is a ‘‘separation” under 
sec. 4(b), Annual Leave Regulations, 
providing that an employee who is 
indebted to the Government for 
advance annual leave at time of his 
separation from service shall be 
charged with such indebtedness_.-.- 

Recovery by set-off of retirement 
deductions—amoun to findebtedness 
of former employee for overdrawn 
leave upon separation from service 
may be recredited to applicable 
salary appropriation by set off 
against his retirement fund credit— 
otherwise available for set off—only 





INDEX DIGEST 1271 


LEAVES OF ABSEN CE—Continued. Page | LEAVES OF ABSENCE—Continued. Page 
Annual—Continued. Annual—Continued. 


Compensation adjustments for excess— 
Continued. 
Separation from service—Continued. 
to extent of net amount of his salary 
(including 5 percent credited for re- 
tirement), after deduction of amount 
withheld for Victory Tax, during 
period of the overdrawn leave; but 
in order that amount paid from 
salary appropriation for the over- 
drawn leave may be fully restored 
by recrediting, also, the amount 
withheld for Victory Tax, the 
matter should be referred to Claims 
Division of this office for appropri- 


Compensation equivalent payments: 
Annual leave accrual during leave 
without pay status prior to military 
induction—where employee was placed 
on leave without pay for period inter- 
vening between expiration of his an- 
nual leave and induction into military 
service, sec. 10, Annual Leave Regu- 
lations, does not authorize the credit- 
ing of, and payment for, annual leave 
on the leave without pay period in- 


Appropriation 
forfeited accumulated leave substi- 
tuted for leave without pay—where 
previously forfeited annual leave re- 
stored to credit of an employee by 
reason of increased accumulation au- 
thorized by act of Dec. 17, 1942, is to 
be substituted retroactively for a prior 
period of furlough or leave without 
pay, payment for the substituted leave 
should be charged to appropriation 
then available for payment of his 
compensation 

Concurrent military pay. See Com- 
pensation, double, civilian employees on 
military duty, leave payments. 

Concurrent with other compensation. 
See Compensation, double, leaves of 
absence. 

Overtime compensation as being for in- 
clusion in—overtime ccmpensation 
payable under act of Dec. 22, 1942, is 
a statutory increase in compensation 
and is authorized during a period of 
authorized annual leave, the same as 
though the employee were on active 


Rate at which payable: 

Civilian employees on military duty. 
See Compensation, double, civilian 
employees on ‘military duty, leave 
payments, rate at which payable. 

General rule: 

Compensation during authorized an- 
nual leave is payable at the regular 
rate paid for position occupied 
when leave is taken 


Rate of compensation during annual 
leave may not be fixed differently 
from rate regularly fixed for active 
services during regular tour of 


leave substituted for leave without 
pay—where previously forfeited an- 
nual leave restored to credit of an 
employee by reason of increased ac- 
cumulation authorized by act of Dec. 
17, 1942, is to be substituted retro- 
actively for a prior period of fur- 
lough or leave without pay, payment 
for substituted leave should be made 
at compensation rate employee was 
receiving at time of absence without 


Rate inclusive of compensation differ- 
ential—Govt. employees occupying 
positions in Canal Zone are entitled 
to continue to receive their regular 
rate of compensation (including com- 
pensation differential authorized for 
such employees) while they are in an 
annual leave status in continental 


in leave accrual rights—under act of 
Dec. 17, 1942, increasing from 60 to 90 
days amount of unused annual leave 
that employees may accumulate dur- 
ing present national emergency, an 
employee who has been finally sepa- 
rated from Federal service—as dis- 
tinguished from entry into active 
military or naval service or furlough . 
without pay for some other reason— 
may not be restored to the roll solely 
to grant additional unused annual 
leave to which: he would have been 
entitled under said act had he re- 


Extension of separation date for pur- 
pose of granting restored forfeited 
leave—as to employees who now are 
in Federal service and who have be- 
come entitled to previously forfeited 
accumulated annual leave by reason 
of act of Dec. 17, 1942, increasing, ret- 
roactively effective to Sept. 8, 1930, 
amount of annual leave that may be 
accumulated, the effective date of a 
proposed termination or beginning 
of leave of absence without pay may 
be changed in order to grant the ad- 
ditional leave, provided proposed 
termination or leave of absence with- 
out pay is not for cause—in which 
case granting of leave is a matter of 
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Compensation equivalent payments—Con. 
Separation from service—Continued. 
Overtime compensation as. being 
for inclusion in compensation 
equivalent: 

Overtime compensation payable un- 
der act of Dec. 22, 1942, is a statu- 
tory increase in compensation and 
may be included in compensation 
paid an employee for a period of 
accumulated annual leave granted 
upon separation from service _- 

Question as to whether (apparently 
in light of act of Dec. 17, 1942, in- 
creasing from 60 to 90 days amount 
of annual leave that may be accu- 
mulated during present national 
emergency) ‘‘persons whose serv- 
ices have been terminated, or who 
are being paid for accumulated 
leave pending termination,” are 
entitled “to overtime pay [under 
act of Dec. 22, 1942] on such accu- 
mulated leave,” answered in affirm- 


“Days” defined—word ‘‘days’’ as used in 
Annual and Sick Leave Acts of March 
14, 1936, means calendar days and not 


Forty-hour week employees—leave charges 
under war emergency overtime compen- 
sation legislation. See Leaves of Absence, 
annual, leave charges under war emergency 
overtime compensation legislation, forty- 
hour week employees. 

Furlough without pay because of preg- 
nancy and confinement—extent of leave 
rights—under annual and sick leave acts 
of Mar. 14, 1936, and regulations promul- 
gated pursuant thereto, employee who 
is to be separated or furloughed without 
pay from service primarily because of 
incapacity for duty by reason of preg- 
nancy and confinement is entitled to be 
granted all of her accrued annual and sick 
leave (including leave on leave) prior to 
separation or furlough, provided, as re- 
quired by regulations, application is 
made for such leave and the sick leave 
application is accompanied by certificate 
of a practicing physician. 19 C. G. 716, 

Granting of—rule as to granting at begin- 
ning or end of month of leave accrual— 
all employees entitled to annual leave, 
other than “‘temporary”’ or ‘‘indefinite”’ 
employees, may be granted 24 days’ 
annual leave at beginning of each month’s 


During first month of service—‘‘tem- 
porary’’ or “‘indefinite’’ departmental 
employees for whom there has been 
established under overtimefcompenss- 
tion act of Dec. 22, 1942, and Exec. 


Indefinite-period employees —C ontinued. 
Order 9289 issued pursuant thereto, a 
regular workweek of 6 days, 8 hours 
each, Monday through Saturday, may 
not be granted annual leave during 
their first month of service to cover 
absences on Saturdays for religious 

Effect of leave without pay—granting of 
leave without pay each Saturday to 
“temporary”’ or ‘“‘indefinite’’ em- 
ployees during their first month of 
service constitutes a break in service 
which precludes earning of annual 
leave for that month, but, as to 
permanent employees who are granted 
such leave without pay, earning of 
aunual leave for that month is not 


Leave charges under war emergency over- 
time compensation legislation: 
Forty-hour week employees: 
Tour of duty extended to 48 hours: 

Insofar as concerns employees of 
Bureau of Engraving and Print- 
ing, Treas. Dept., coming within 
purview of 40-hour week act of 
Mar. 28, 1934, whose regular tour 
of duty may not be fixed at more 
than 40 hours per week and who 
are excepted from provisions of 
overtime compensation act of 
Dec. 22, 1942, and Exec. Order 
9289 issued pursuant thereto, no 
change in existing rules and regu- 
lations controlling charging of 
annual and sick leave is authorized 
or required, even though a work- 
week of 48 hours—which has been 
administratively established under 
authority of section 1 of said 
Executive order for Treas. Dept. 
employees generally—has been 
established for such employees. - 
Per hour employees of Bureau of 
Engraving and Printing whose 
compensation rates are fixed under 
Classification Act and adjusted 
under act of June 26, 1936, on basis 
of a regular tour of duty of not less 
than 40 hours per week, and whose 
workweek has been adminis- 
tratively increased to 48 hours, 

6 days, per week under authority 
of sec. 1, E. O. 9289—overtime 
compensation under act of Dec. 
22, 1942, being payable for the 
hours in excess of 40—must be 
charged annual and sick leave on 
basis of 6 days per week in accord- 
ance with sec. 4 of said Executive 


Departmental employees, other than 
“temporary” or “indefinite,” for 
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annual, recredit of prior accrued leave, 


sons— Continued. 
whom there has been established, 
under overtime compensation act of 
Dec. 22, 1942, and Exec. Order 9289 
issued pursuant thereto, a regular 
workweek of 6 days, 8 hours each, 
Monday through Saturday, may be 
granted annual leave, to extent of 
2% days, during their first month of 
service to cover absences on Satur- 
days for religious reasons. ---...-..- 
“Temporary” or ‘indefinite’ depart- 
mental employees for whom there 
has been established, under overtime 
compensation act of Dec. 22, 1942, 
and Exec. Order 9289 issued pursuant 
thereto, a regular workweek of 6 
days, 8 hours each, Monday through 
Saturday, may not be granted an- 
nual leave during their first month 
of service to cover absences on Satur- 
days for religious reasons... ----..-- 
Saturday established as a non work day— 
as to departmental employees for 
whom there has been established, 
under overtime compensation act of 
Dec. 22, 1942, and Exec. Order 9289 
issued pursuant thereto, a regular 
workweek of 6 days, 8 hours each, 
Monday through Saturday, Saturdays 
included within extended periods of 
annual leave must be charged against 
employees’ annual leave credit, but, 
as to field service employees for whom 
Saturdays have been administratively 
established as nonwork days, such 
Saturdays within periods of leave are 
not required to be charged against 
leave credits 
Saturday work extended beyond usual 
hours of Saturday half holiday—as to 
departmental employees for whom 
there has been established, under over- 
time compensation act of Dec. 22, 1942, 
and Exec. Order 9289 issued pursuant 
thereto, a regular workweek of 6 days, 
8 hours each, Monday through Satur- 
day, Saturdays included within ex- 
tended periods of annual leave must 
be charged against employees’ annual 
leave credit, but, as to field service 
employees for whom Saturdays have 
been administratively established as 
nonwork days, such Saturdays within 
periods of leave are not required to be 
charged against leave credits 


Military duty: 


Concurrent civilian and military pay, 
See Compensation, double, civilian em- 
ployees on military duty, leave payments. 
Recredit of accrued leave upon return to 
civilian duty. See Leaves of Absence, 


619 


after militagy duty. 

Request for leave as indicating intention 
of employee to separate himself from 
service—A person has vacated his po- 
sition if, either prior or subsequent to 
induction into armed forces, he has 
applied for and been granted annual 
leave solely for purpose of receiving, 
under authority of act, Aug. 1, 1941, 
his civilian compensation concurrently 
with military duty with no intention 
of returning to his position. __- 


National Guard property and disbursing 


officers—entitiement, in general—U. S. 
property and disbursing officers appoint- 
ed by Governors of States in accordance 
with. sec. 67, National Defense Act of 
June 3, 1916, are not officers or employees 
of U.S. within meaning of sec. 1, act of 
Mar. 14, 1936, and, therefore, are not en- 
titled to annual leave as therein provided 
under the Executive regulations issued 
pursuant thereto. 19C.G.326, affirmed. 


Record keeping— administrative responsi- 


bility—keeping of records of employees’ 
accrued annual and sick leave is an ad- 
ministrative duty and responsibility 


Record losses—reestablishing of leave 


record—rno objection to acceptance by 
War Dept. of sworn statement of an em- 
ployee, as to amount of leave previously 
taken by him, for purpose of reestab- 
lishing his service and leave records 
which apparently have been lost as a 
result of enemy action. However, it 
would appear advisable, if possible, that 
employee's affidavit be corroborated by 
statements from fellow employees or im- 
mediate supervisors who may have 
knowledge of employee’s leave status 


Recredit of prior accrued leave: 


After military duty: 

An employee who entered military 
service while serving in a “tempo- 
rary’’ position within purview of an- 
nual leave act of Mar. 14, 1936, to 
which he had transferred without 
break in service from a permanent 
position, is not entitled under sec. 6, 
Annual Leave Regulations to have 
recredited to him, upon return from 
the military service and reemploy- 
ment in the permanent position, the 
unused annual leave earned in his 
permanent position 

Delay in reemployment: 

If former employee fails to make ap- 
plication for restoration to his civ- 
ilian position within 40 days after 
discharge from active military or 
naval service as required by sec. 
8 (b), Selective Training and Serv- 
ice Act of 1940, to entitle him to 
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reemployment benefits thereun- 
der, or has refused to accept or de- 
layed in accepting, solely for per- 
sonal reasons, his former position 
or one of like seniority, status, and 
pay which was offered, annual 
leave to his credit on entry into 
active military or naval service for 
which payment was not made 
under act of Aug. 1, 1941, as amend- 
ed, may not be recredited to him 
upon subsequent reemployment - - 
Where former employee, upon dis- 
charge from active military or 
naval service, has met within 40 
days conditions of sec. 8 (b), Se- 
lective Training and Service Act of 
1940, to entitle him to restoration 
to his civilian position, but, due 
entirely to administrative delay, 
was not reemployed until after ex- 
piration of 40 days from date of 
discharge, annual leave to his 
credit on entry into active military 
or naval service, subsequent to 
May 1, 1940, for which payment 
was not made under act of Aug. 1, 
1941, as amended, may be recredit- 
ed to him im the position in which 


Where former employee, upon dis- 
charge from Army, has met con- 
ditions of sec. 8 (b), Selective 
Training and Service Act of 1940, 
to entitle him to restoration to his 
civilian position, but is precluded 
from immediately returning there- 
to because his discharge was con 
ditioned upon employment in an 
essential war industry, including 
agriculture, annual leave to his 
credit on entry into active military 
service, subsequent to May 1, 
1940, for which payment was not 
made under act of Aug. 1, 1941, as 
amended, may be recredited to 
him upon subsequent restoration 
to his former position soon after 
termination of his essential war 


leaye over number of days for which 
paid in cash—Panama Canal and 
Panama Railroad Co. employees 
entering military or naval forces who 
are not entitled under act, Aug. 1, 
1941, as amended, authorizing pay- 
ment for accumulated or current ac- 
crued annual leave concurrently 
with active military or naval service, 
to payment for leave in excess of 120 
days, may be recredited with the ex- 


cess number of days’ leave for which 
not paid in cash upon return to their 
civilian positions 
After service in part time or intermit- 
tent position—employee who trans- 
ferred without break in service from 
full time permanent position to part 
time or intermittent position is en- 
titled to have recredited to him, upon 
reappointment to full time permanent 
position, unused annual leave earned 
in former full time permanent position. 
After service in temporary position— 
an employee who entered military 
service while serving in a “temporary” 
position within purview of annual 
leave act of Mar. 14, 1936, to which 
he had transferred without break in 
service from a permanent position, is 
not entitled under sec. 6, Annual 
Leave Regulations, to have recredited 
to him, upon reemployment in the 
permanent position, the unused an- 
nual leave earned in his permanent 


Upon employee’s refund of the equiva- 
lent compensation—an employee who, 
during terminal leave in one agency, 
accepted a position with another 
agency and received concurrent salary 
payments for both positions in con- 
travention of dual compensation 
statute of 1916 may have the annual 
leave earned in prior position restored 
and transferred to the position in the 
latter agency—there having been no 
break in service—if he has elected to 
refund, and has refunded, the salary 
received for the annual leave taken in 
the prior position, but such leave may 
not be restored and transferred if he 
has—either affirmatively or implied- 
ly—elected to retain the salary re- 
ceived during the period of his annual 
leave in the prior position 


Separation from service: 
Compensation equivalent 


payments. 
See Leaves of Absence, annual, com- 
pensation equivalent payments, separa- 
tion from service. 


Extension of separation date for purpose 


of granting other leave—rule in 19 
C. G. 716—to the effect that where, due 
‘to lack of appropriations or work, date 
of employee’s furlough without pay 
has once been fixed so as to permit 
employee to take accrued annual leave, 
and employee has had notice thereof, 
there is no requirement that pay 
status of employee be extended for 
purpose of granting any other form of 
leave with pay (sick, military, court, 
etc.)—applies, also, in a case where 
employee is separated from service... 
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leave rights—under annual and sick 
leave acts of Mar. 14, 1936, and regu- 
lations promulgated pursuant thereto, 
employee who is to be separated or 
furloughed without pay from service 
primarily because of incapacity for 
duty by reason of pregnancy and con- 
finement is entitled to be granted all of 
her accrued annual and sick leave (in- 
cluding leave on leave) prior to sep- 
aration or furlough, provided, as re- 
quired by regulations, application is 
made for such leave and the sick leave 
application is accompanied by cer- 
tificate of a practicing physician. 19 
OC. G. 716, distinguished. 
Status as being synonymous with duty— 
annual leave is synonymous with duty 


Status of furlough without pay as a 
“separation” from service—employees 
entering military service—A furlough 
without pay to enter military service is 
a “separation” under sec. 7, Annual 
Leave Regulations, providing that 
employee voluntarily separated from 
service without prejudice during any 
calendar year shall be entitled to all of 
his accumulated and current accrued 
leave “to and including the date of 


Substitution for leave without pay: 
Administrative misunderstanding re- 
sulting in refusal to grant annual 
leave—where, due to administrative 
error resulting from misunderstanding 
of requirements of dual compensation 
statufes, an employee with annual 
leave applied for and was granted leave 
without pay during a period of employ- 
ment with a Govt. contractor, the 
annual leave, which employee pur- 
portedly forfeited when he applied for 
leave without pay, may now be sub- 
stituted, retroactively effective, for a 
corresponding period of the leave 


Substitution of accumulated leave pre- 
viously forfeited under less favor- 
able accrual limitations: 


viously forfeited under leas favor- 
able accrual limitations—Con. 

Rate at which equivalent compensa- 
tion is payable—where previously 
forfeited annual leave restored to 
credit of an employee by reason of 
increased accumulation authorized 
by act of Dec. 17, 1942, is to be sub- 
stituted retroactively for a prior pe- 
riod of furlough or leave without pay, 
payment for substituted leave 
should be made at compensation rate 
employee was receiving at time of 
absence without pay-.............-- 

Substitution as a right to which en- 
titled—under act of Dec. 17, 1942, 
increasing from 60 to 90 days amount 
of unused annual leave an employee 
may accumulate during present na- 
tional emergency, accumulated an- 
nual leave forfeited by an employee 
at end of calendar year 1939—not 
exceeding 8 days, 30 minutes—which 
is properly creditable retroactively 
as of Jan. 1, 1940, now may be sub- 
stituted for a corresponding period of 
furlough or leave of absence without 
pay granted during calendar year 
1940, and the substitution should be 
made beginning with the first day of 
absence without pay 

Substitution as being limited to mul- 
tiples of 15 minutes—under Exec. 
Order 9307 issued pursuant to act of 
Mar. 14, 1936, as amended by act of 
Dee. 17, 1942, extending retroactively 
effective to Sept. 8, 1939, amount of 
unused annual leave that may be 
accumulated during present national 
emergency, amount. of accumulated 
annual leave forfeited by an em- 
ployee at end of calendar year 1939 
which now may be recredited is lim- 
ited to annual leave that accrued 
after Sept. 8, 1939, that is, 8 days, 42 
minutes; and where such recredited 
leave now is to be substituted for a 
prior period of furlough or leave with- 
out pay, it may be granted and paid 
for only in multiples of 15 minutes. 


Appropriation chargeable with equiva- 
lent compensation—where previous- 
ly forfeited annual leave restored to 
credit of an employee by reason of 


Sundays and holidays. See Sundays and 
Holidays, leaves of absence, annual. 
Temporary employees: 
During first month of ser vice—‘‘tempo- 


increased accumulation authorized 
by act of Dec. 17, 1942, is to be sub- 
stituted retroactively for a prior peri- 
od of furlough or leave without pay, 
payment for the substituted leave 
should be charged to appropriation 
then available for payment of his 


rary” or “indefinite” departmenta 
employees for whom there has been 
established under overtime compensa- 
tion act of Dec. 22, 1942, and Exec. 
Order 9289 issued pursuant thereto, a 
regular workweek of 6 days, 8 hours 
each, Monday through Saturday, may 
not be granted annual leave during 
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their first month of service to cover 
absences on Saturdays for religious 
reasons. tundd Lesvos couse. sc. 

Effect of leave without pay—granting of 
leave without pay each Saturday to 
“temporary” or “indefinite” employ- 
ees during their first month of service 
constitues a break in service which 
precludes earning of annual leave for 
that month, but, as to permanent em- 
ployees who are granted such leave 
without pay, earning of annual leave 
for that month is not affected __- . 

Three-month appointment extengions— 
position with Air Corps Ferrying 
Command—a civilian organization— 
to which a permanent employee was 
initially reappointed for a period of 90 
days must be regarded as a “‘tempo- 
rary” position within meaning of An- 
nual Leave Regulations, even though 
employee continued to serve in the 
temporary position for an aggregate pe- 
riod of more than 6 months under ex- 
tensions of the initial appointment. - 

Tours of duty of 24 hours on alternate 
days— general rule as to charges for leave 
taken—employees assigned to shifts of 

24 hours of continuous duty on alternate 

days, from 8 p. m. one day until 8 p. m. 

following day, with 24-hour rest period 

in between—thus working a part of each 
calendar day—should be charged two 
days’ annual or sick leave for an absence 
on annual or sick leave for one such duty 
period and an absence for one week 
should be charged as seven days’ leave 
where Sundays are included within.the 
regular tour of duty 

Transfers: 

Annual leave recredited to employee 
upon his refund of the equivalent 
compensation—an employee who, dur- 
ing terminal leave in one agency, ac- 
cepted a position with another agency 
and received concurrent salary pay- 
ments for both positions in contraven- 
tion of dual compensation statute of 
1916 may have the annual leave earned 
in prior position restored and trans- 
ferred to the position in the latter 
agency—there having been no break in 
service—if he has elected to refund, and 
has refunded, the salary received for 
the annual leave taken in the prior 
position, but such leave may not be 
restored and transferred if he has— 
either affirmatively or impliedly— 
elected to retain the salary receive 
during the period of his annual leave 
in the prior position... __. 

Employees entering Army Specialist 
Corps—tight of transfer in general— 
annual and sick leave to the credit of 


employees who enter the Army Spe- 
cialist Corps from another branch of 
the Federal service without break in 
service may be transferred to their 
credit with the Corps under authority 
of the annual and sick leave acts of 
Mar. 14, 1936, and Executive regula- 
tions issued pursuant thereto 
Permanent to temporary positions: 

General rule: 

Annual leave accrued in permanent 
position is permanently lost upon 
transfer to temporary position. _-_- 

Since sec. 6, Annual Leave Regula- 
tions, does not provide for transfer 
of leave credit to or from a tempo- 
rary position, annual leave ac- 
crued in a permanent position is 
lost upon transfer to a temporary 
one. ot s 

There is no authority under sec. 6, 
Annual Leave Regulations, to 
transfer annual leave credit from 
or to a “permanent position”’ to or 
from a “temporary position” in 
different Govt. agencies. _____-._. 

Permanent to temporary positions fol- 
lowed by indefinite appointments— 
under sec. 6, Annual Leave Regula- 
tions, prescribing conditions for trans- 
fer of accumulated and accrued leave of 
employees who transfer from one posi- 
tion to another in Federal service, 
employee who transferred from per- 
manent position in one Federal agency 
to temporary position in another 
agency is not entitled, upon being 
given indefinite appointment in the 
latter agency, to have recredited to him 
leave which he had to his credit, but 
which was not transferable, when he 
transferred to temporary position 

Permanent to “when actually em- 
ployed” positions—general rule— 
where employee transfers from full 
time permanent position to position 
compensation of which is paid on 
“when actually employed”’ basis, the 
annual leave which employee had to 
his credit at time of transfer is or is not 
transferable depending upon whether 
tenure of employment in latter position 
constitutes employee an “indefinite”’ 
employee as defined in Annual Leave 
Regulations and in decisions of this 
office—in which case the leave is trans- 
ferable—or whether he is a part time 
or intermittent employee as defined 
in decisions of this office—in which case 
the leave is not transferable 

Recredited accumulated leave previ- 
ously forfeited under less favorable 
accrual limitations—conclusion stated 
in submission that where employee 
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has been transferred between agencies 
under conditions permitting transfer 
of leave credits, previously forfeited 
annual leave recredited by reason of 
increased accumulation authorized by 
act of Dec. 17, 1942, may be transferred 
to employee’s credit in his new posi- 
tion, concurred in 
Temporary to permanent positions— 
general rule—there is no authority 
under sec, 6, Annual Leave- Regula- 
tions, to transfer annual leave credit 
from or to a “permanent position” to 
or from a ‘“‘temporary position” in 
different Govt. agencies 
Tenure of appointment as determining 
“permanent”, “temporary”, etc., 
character of position for transfer pur- 
poses—temporary or permanent, etc., 
character of position for leave transfer 
purposes under sec. 6, Annual Leave 
Regulations, is for determination from 
tenure of appointment to position from 
or to which employee is transferred, 
and appointments designated for budg- 
etary reasons as “temporary, not to 
exceed 60 days” are temporary posi- 
tions, within meaning of said sec. 6, to 
which prior leave to credit of employee 
may not be transferred, notwith- 
standing appointment is subsequently 
converted to indefinite appointment - - 
“War Service” appointees—status as “‘per- 
manent employees’”—employees who 
have been given “War Service” appoint- 
ments for duration of war and 6 months 
thereafter pursuant to Civil Service 
Regulations promulgated under Exec. 
Order 9063 may be regarded as “‘perma- 
nent employees” within meaning of the 
Annual Leave Regulations___........-.- 

Court—extension of date of separation from 
service for purpose of granting—rule in 19 
C. G. 716—to the effect that where, due to 
lack of appropriations or work, date of em- 
ployee’s furlough without pay has once 
been fixed so as to permit employee to take 
accrued annual leave, and employee has 
had notice thereof, there is no requirement 
that pay status of employee be extended 
for purpose of granting any other form of 
leave with pay (sick, military, court, etc.) 
—applies, also, in a case where employee is 
separated from service 

Furlough—without pay. See Leaves of Ab- 
sence, without pay. 

Military—extension of date of separation 
from service for purpose of granting—rule 
in 19 C. G. 716—to the effect that where, 
due to lack of appropriations or work, date 
of employee’s furlough without pay has 
once been fixed so as to permit employee 
to take accrued annual leave, and employee 
has had notice thereof, there is no require- 


Page 


ment that pay status of employee be ex- 
tended for purpose of granting any other 
form of leave with pay (sick, military, 
court, ete.)—applies, also, in a case where 
employee is separated from service 

Sick: 
Accrual: 

Allowable maximum as having reference 
to end or portion of leave year—under 
section 2 of sick leave act of Mar. 14, 
1936, and Exec. Order 8385 issued pur- 
suant thereto, accumulated unused 
sick leave may at no time, either during 
or at the end of a calendar or leave year, 


Basis of accrual—under section 2 of sick 
leave act of Mar. 14, 1936, and Exec. 
Order 8385 issued pursuant thereto, 
sick leave of absence, as distinguished 
from annual leave, is authorized to be 
credited and accumulated, not to ex- 
ceed a total accumulation of 90 days, 
only on the basis of the month without 
regard to the calendar or leave year- _-_ 

During leave without pay status: 
Return to duty as prerequisite: 

Where an employee was separated 
from service without return to 
duty after leave without pay fol- 
lowing advanced sick leave, sec. 
17, Sick Leave Regulations, pro- 
viding that sick leave may not be 
granted for a period immediately 
following absence in a nonpay 
status, unless there be a return to 
actual duty, and that such leave 
without pay may not be converted 
into sick leave, precludes crediting, 
in partial liquidation of advanced 
leave, of sick leave accrued pur- 
suant to sec. 10 of said regulations 
during the period of leave without 


Where employee returns to duty 
after leave without pay following 
advanced sick leave, leave carned 
under sec. 10, Sick Leave Regula- 
tions, during leave without pay 
may be applied in reduction of 
overdrawn sick leave 

Advances: 

Application of sick leave accrual during 
leave without pay status—where em- 
ployee returns to duty after leave with- 
out pay following advanced sick leave, 
leave earned under sec, 10, Sick Leave 
Regulations, during leave without pay 
may be applied in reduction of over- 
drawn sick leave 

Compensation adjustments for excess. 
See Leaves of Absence, sick, compensa- 
tion adjustments for excess. 

Amount determinations—finality of ad- 
ministrative determination—adminis- 
trative determination as to amount of 
annual and sick leave an employee has to 
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his credit ordinarily will not be ques- 
tioned by this office 

Army Specialist Corps entitlement sta- 
tus—members of Army Specialist Corps, 
are “officers and employees of the United 
States’”’ within meaning of sections 1 of 
annwtal and sick leave acts of Mar. 14, 
1936, and are entitled to leave benefits 
under the provisions of those statutes 
and Executive regulations issued pur- 


Compensation adjustments for excess: 
Separation from service: , 

Application of value of sick leave accru- 
ing during leave without pay sta- 
tus—where an employee was sepa- 
rated from service without return 
to duty after leave without pay 
following advanced sick leave, sec. 
17, Sick Leave Regulations, pro- 
viding that sick leave may not be 
granted for a period immediately 
following absence in a nonpay status, 
unless there be a return to actual 
duty, and that such leave without 
pay may not be converted into sick 
leave, precludes crediting, in partial 
liquidation of advanced leave, of 
sick leave accrued pursuant to sec. 
10 of said regulations during the 
period of leave without pay 

In general as to entry into military, 
naval, etc., service—under section 11 
of Sick Leave Regulations, provid- 
ing that employees be charged with 
overdrawn sick leave upon their 
voluntary separation or removal for 
cause, the entry of an employee into 
active military or naval service— 
whether by enlistment or by induc- 
tion—without break in service is not 
to be regarded as a “‘voluntary sepa- 
ration or removal for cause” so as to 
require collection from him for over- 


Recovery by set-off of retirement de- 
ductions—amount of indebtedness 
of former employee for overdrawn 
leave upon separation from service 
may be recredited to applicable 
salary appropriation by set off 
against his retirement fund credit— 
otherwise available for set off—only 
to extent of net amount of his salary 
(including 5 percent credited for 
retifement), after deduction of 
amount withheld for Victory Tax, 
during period of the overdrawn 
leave; but in order.that amount paid 
from salary appropriation for the 
overdrawn leave may be fully re- 
stored by recrediting, also, the 
amount withheld for Victory Tax, 
the matter should be referred to 
Claims Division of this office for 


Forty-four week employees—leave charges 
under war emergency overtime com- 
pensation legislation. See Leares of 
Absence, sick, leave charges under war 
emergency overtime compensation legisia- 
tion, forty-hour week employees. 

Furlough without pay because of preg- 
nancy and confinement—extent of leave 
rights—under annual and sick leave acts 
of Mar. 14, 1936, and regulations promul- 
gated pursuant thereto, employee who 
is to be separated or furloughed without 
pay from service primarily because of 
incapacity for duty by reason of preg- 
nancy and confinement is entitled to be 
granted all of her accrued annual and 
sick leave (including leave on leave) 
prior to separation or furlough, provided, 
as required by regulations, application is 
made for such leave and the sick leave 
application is accompanied by certificate 
of a practicing physician. 19 C. G. 716. 


Leave charges under war emergency over- 
time compensation legislation: 
Forty-hour week employees: 
Tour of duty extended to 48 hours: 
Insofar as concerns employees of 
Bureau of Engraving and Print- 
ing, Treas. Dept., coming within 
purview of 40-hour week act of 
Mar. 28, 1934, whose regular tour 
of duty may not be fixed at more 
than 40 hours per week and who 
are excepted from provisions of 
overtime compensation act of 
Dec. 22, 1943, and Exec. Order 
9289 issued pursuant thereto, no 
change in existing rules and regu- 
lations controlling charging of 
annual and sick leave is authorized 
or required even though a work- 
week of 48 hours—which has been 
administratively established under 
authority of section 1 of said Ex- 
ecutive order for Treas. Dept. em- 
ployees generally—has been estab- 
lished for such employees 
Per hour employees of Bureau of 
Engraving and Printing whose 
compensation rates are fixed under 
Classification Act and adjusted 
under act of June 26, 1936, on 
basis of a regular tour of duty of 
not less than 40 hours per week, 
and whose workweek has been 
administratively increased to 48 
hours, 6 days, per week under 
authority of sec. 1, Exec. Order 
92380—overtime compensation 
under act of Dec. 22, 1942, being 
payable for the hours in excess of 
40—must be charged annual and 
sick leave on basis of 6 days per 
week in accordance with sec. 4 of 
said Executive order 
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Leave charges under war emergency over- 
time compensation legislation—Con. 
Saturday established as a nonwork 
day—as to departmental employees 
for whom there has been established, 
under overtime compensation act of 
Dec. 22, 1942, and Exec. Order 9289 
issued pursuant thereto, a regular 
workweek of 6 days, 8 hours each, 
Monday through Saturday, Saturdays 
included within extended periods of 
sick leave must be charged against 
employees’ sick leave credit, but, as 
to: field service employees for whom 
Saturdays have been administratively 
established as nonwork days, such 
Saturdays within periods of leave are 
not required to be charged against 


Saturday work extended beyond usual 
hours of Saturday half holiday—as to 
departmental employees for whom 
there has been established, under 
overtime compensation act of Dec. 22, 
1942, and Exec. Order 9289 issued 
pursuant thereto, a regular workweek 
of 6 days, 8 hours each, Monday 
through Saturday, Saturdays in- 
cluded within extended periods of sick 
leave must be charged against em- 
ployees’ sick leave credit, but, as to 
field service employees for whom 
Saturdays have been administratively 
established as nonwork days, such 
Saturdays within periods of leave are 
not required to be charged against 


Leave on leave—general rule—under sick 
leave act of Mar. 14, 1936, and regula- 
tions promulgated pursuant thereto, 
sick leave accrues to employee while 
in a sick-leave-with-pay status. 

Record keeping—administrative respon- 
sibility—keeping of records of employees’ 
accrued annual and sick leave is an ad- 
ministrative duty and responsibility___. 

Record losses--reestablishing of leave 
record—no objection to acceptance by 
War Dept. of sworn statement of an 
employee, as to amount of leave previ- 
ously taken by him ‘for purpose of 
reestablishing his service and leave 
records which apparently have been lost 
as a result of enemy action. However, 
it would appear advisable, if possible, 
that employee’s affidavit be corrobo- 
rated by statements from fellow em- 
ployees or immediate supervisors who 
may have knowledge of employee’s 


Extension of separation date for purpose 
of granting—rule in 19 C. G. 716—to 
the effect that where, due to lack of 
appropriations or work, date of em- 


Separation from service—Continued. 
ployee’s furlough without pay has 
once been fixed so as to permit em- 
ployee to take accrued annual leave, 
and employee has had notice thereof, 
there is no requirement that pay status 
of employee be extended for purpose 
of granting any other form of leave 
with pay (sick, military, court, etc.)— 
applies, also, in a case where employee 
is separated from service 

Pregnancy and confinement—extent of 
leave rights—under annual and sick 
leave acts of Mar. 14, 1936, and regu- 
lations promulgated pursuant thereto, 
employee who is to be separated or 
furloughed without pay from service 
primarily because of incapacity for 
duty by reason of pregnancy and con- 
finement is entitled to be granted all 
of her accrued annual and sick leave 
(including leave on leave) prior to 
separation or furlough, provided, as 
required by regulations, application is 
made for such leave and the sick leave 
application is accompanied by certifi- 
cate of a practicing physician. 19 
CO. G..716, distinguished 

Sundays and holidays. See Sundays and 
Holidays, leaves of absence, sick. 

Tours of duty of 24 hours on alternate 
days—general rule as to charges for 
leave taken—employees assigned to 
shifts of 24 hours of continuous duty on 
alternate days, from 8 p. m. one day 
until 8 p. m. following day, with 24-hour 
rest period in between—thus working a 
part of each calendar day—should be 
charged two days’ annual or sick leave 
for an absence on annual or sick leave 
for one such duty period and an 
absence for one week should be charged 
as seven days’ leave where Sundays 
are included within the regular tour of 


Specialist Corps—right of transfer in 
general—annual and sick leave to the 
credit of employees who enter the Army 
Specialist Corps from another branch of 
the Federal service without break in 
service may be transferred to their 
credit with the Corps under authority 
of the annual and sick leave acts of Mar. 
14, 1936, and Executive regulations 
issued pursuant thereto. 


Sundays and holidays. See Sundays and 


Holidays, leaves of absence. 


Without pay: 


Accrual of annual leave during period of. 
See Leaves of Absence, annual, accrual, 
during leave without pay status. 

Change in commencement date for pur- 
pose of granting restored forfeited 
leave—as to employees who now are in 


533 
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Federal service and who have become 
entitled to previously forfeited accumu- 
lated annual leave by reason of act of 
Dec. 17, 1942, increasing, retroactively, 
effective to Sept. 8, 1939, amount of an- 
nual leave that may be accumulated, the 
effective date of a proposed termination 
or beginning of leave of absence without 
pay may be changed in order to grant 
the additional leave, provided proposed 
termination or leave of absence without 
pay is not for cause—in which case grant- 
ing of leave is a matter of administrative 
ie cnna Me deevicaote con’ ‘ 
Compensation deductions: 

Part time employees, general rule as 
to—work-days of varying lengths— 
where there is involved leave without 
pay, the basic compensation for a 15-day 
semi-monthly pay period, or fraction 
thereof, of regular part time employees 
who are employed on a per annum 
salary rate basis to work a designated 
number of hours per week with differ- 
ing lengths of work days may be com- 
puted by multiplying compensation 
which would have been received for 
particular period had they worked full 
number of hours required during that 
period (1/360 times number of days in 
period times per annum salary rate) 
by number of hours actually worked 
divided by number of hours they 
should have worked. Decision sets 
forth several formula illustrations. 11 
C. G. 261, distinguished - 

War emergency overtime compensation 

legislation: 

Absence on Monday of employees re- 
ceiving no pay for Sundays—under 
the overtime compensation act of 
Dec. 22, 1942, where a per diem em- 
ployee, who normally works and re- 
ceives pay for each of the 6 days of 
the administrative 48-hour work- 
week (no pay being received for 
Sunday), is absent on a Monday on 
leave without pay, either approved 
or unapproved, there should be with- 
held employee’s basic compensa- 
tion, as well as pro reta overtime 
compensation (as herein computed), 
for only one day.._..........- 

General rule—in accordance with 
Exec. Order 9289 providing for com- 
putation on an annual basis of over- 
time compensation of per annum 
employees payable under act of Dec. 
22, 1942, for employment in excess of 
40 hours per week, the gross per an- 
num salary, including basic and 
overtime compensation, should be 
prorated for each day a full time em- 
ployee is in a pay status during a 
pay period, and, therefore, an em- 


Compensation deductions—C ontinued. 
War emergency overtime compensation 
legislation—C ontinued. 
ployee who is in a leave-without-pay 
status for one 8-hour workday during 
his regularly established 48-hour 
workweek is entitled to 1/360 of the 
gross per annum compensation for 
each day in a pay status during the 
pay period, and there should be 
withheld only 1/360 of such gross 
compensation for the day in a nonpay 
status. __... wie claahhpel 
Part time employees with work-days 
of varying lengths—in case of part 
time employees employed on per 
annum salary rate basis to work des- 
ignated number of hours per week 
with differing Jengths of work days 
during the week, basic compensation 
on which is to be based the 15 percent 
additional compensation authorized 
for such employees by sec. 3 (c), War 
Overtime Pay Act of 1943, for 15-day 
semi-monthly pay periods (includ- 
ing any such pay period during 
which the employee is in a pay status 
for only a portion of the period) 
should be computed by the following 
formula: Hours actually worked 
during pay period divided by hours 
that Should have been worked, times 
15/360, times part time annual salary 
rate. 22 C. G. 889, amplified 
Military, naval, etc., personnel—general 
effect on enlistment in which granted— 
while furlough without pay under act of 
Aug. 29, 1916, for period covering unex- 
pired portion of enlistment, suspended 
active duty status, it did not terminate 
enlistment; nor was enlisted man dis- 
charged, but, rather, he was still subject 
to recall to active duty in time of war or 
national emergency and his enlisted 
status continued until date on which his 
term of service under enlistment con- 
tract normally expired 
Prior to exhaustion of annual leave— 
entry into Army Specialist Corps—sec. 6 
of Exec. Order 9078, extending reemploy- 
ment benefits to civilian employees who 
enter Army Specialist Corps from 
another branch of Federal service and 
providing that such employees “be 
deemed to be on leave of absence without 
pay from such position,” constitutes 
another exception by Executive order 
to provision of sec. 9 of the Annual Leave 
Regulations, prohibiting granting of 
leave of absence without pay prior to ex- 
haustion of all accumulated and current 


Status as a “separation” from service for 


annual leave purposes—employees en- 
tering military service—a furlough with- 


- 683,714 
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out pay to enter military service is a 
“separation” under sec. 7, Annual Leave 
Regulations, providing that employee 
voluntarily separated from service with- 
out prejudice during any calendar year 
shall be entitled to all of his accumulated 
and current accrued leave ‘to and includ- 
ing the date of separation”’___- 7 

Status as a “separation” from service for 
final pay and termination leave pur- 
poses-——separation from active service 
by furlough without pay may be re- 
garded for final pay and termination 
leave purposes on same basis as a final 
separation from service_.- -. ; 

Substitution of annual leave. See Leaves of 
Absence, annual, substitution for leave 
without pay. 

Sundays and holidays. See Sundays and 
Holidays, leaves of absence, without pay. 

LEGISLATION: 

Constitutionality—administrative — doubt— 
effect on payments—w here payments are to 
be made administratively, without judicial 
determination, they should be in full ac- 
cord with intent and purpose of applicable 
statute, regardless of any personal opinions 
that may be entertained as to its consti- 
tutionality. (Specific question involved 
relates to payment of compensation to 
owners of vessels requisitioned during 
national emergency pursuant to sec. 902 (a) 
Merchant Marine Act of 1936, as amended. 

Statutory constructions. See Stelutory Con- 
struction. 

LEND-LEASE ADMINISTRATION: 

See Office of Lend-Lease Administration. 

LICENSES: 

Carrying of firearms—applicability of State 
requirements to Federal personnel— where 
duties of Govt. employees require carrying 
of firearms for protection of Federal prop- 
erty, the State or political subdivision 
thereof is without authority torequire such 
employees to procure special police com- 
missions as a condition to carrying of fire- 
arms, and, therefore, appropriated funds 
are not available for payment of a fee inci- 
dent to procuring of any such commission 

Cultivation of Government land—authority 
for revocable license as -distinguished 
from a disposition granting a vested right— 
A contract by Federal Communications 
Commission, granting an individual a rev- 
ocable license or permit—as distinguished 
from a vested property right—to cultivate 
Govt.-owned land under Commission's 
control for purpose of eliminating or reduc- 
ing fire and wind hazards to radio monitor- 
ing stations located on the land, is not in 
derogation of Art. IV, Sec. 3, Clause 2 of 
Constitution of U. 8., reserving to Con- 
gress the power to dispose of Federal prop- 
erty, and, therefore, there is no legal objec- 
tion to execution of such a contract 
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Public property in general—authority for 
revocable license as distinguished from a 
disposition granting a vested right—com- 
prehensive discussion of extent of constitu- 
tional fmitation (Art. 4, sec. 3, clause 2) on 
power of heads of executive departments to 
dispose of property of U. 8. by sale or 
lease—as distinguished from grant for 
limiteduse under revocable license or 
permit—inabsence of statutory authority 
therefor 

LOANS: 

Equipment: 

Administrative factors and safeguards 
governing acceptance—ofler by Govt. 
employee to loan trailer to agency in 
which employed for its use may be ac- 
cepted if it be administratively deter- 
mined that such equipment is necessary 
to discharge of duties and functions of the 
agency and that acceptance of the loan is 
clearly in interest of the U. 8., but there 
should be a definite understanding with 
respect to use and upkeep of the trailer 
and its return to owner, and due consid- 
eration should be given to fact that such 
transactions are open to criticism for pos- 
sible favoritism and preferential treat- 
ment of the employee 

General rule as to acceptance— acceptance 
by: Federal agency of loan or donation of 
equipment for use by Govt.is not specifi- 
cally prohibited by law but, for various 
reasons, including that of public policy, 
the borrowing of property by the Govt. 
is not to be encouraged generally 

Obtaining of title in name of Govt. 
agency accepting loan of privately owned 
trailer—whether Govt. agency to which 
a trailer has been loaned for its use may 
obtain in its name a certificate of title to 
the trailer is a matter over which this 
office has no jurisdiction, but it is not ap- 
parent how the trailer could be regarded 
as owned by the agency 

LOSS BY EXCHANGE: 

See Exchange, foreign, loss relief. 
MAILS: 

See Post Office Department, mails. 
MARITIME COMMISSION: 

Vessel purchases, requisitions, etc. See 
Vessels, purchase, requisition, etc. 

MARRIAGE: 

Annulment. Sec Annulment of Marriage. 

Remarriage within period bet ween interiocu- 
tory and final divorce decrees. See Divorce. 

MEDALS AND OTHER PRIZES: 

Additional pay. See Pay, additional. 

MEDICAL EXAMINATIONS: 

See Physical Examinations. 

MEDICAL TREATMENT: 

Physical examinations. See Physical Eram- 
inations. 

Private—civilian employees—rule as to treat- 
ment at Govt. expense—generally, expense 
of medical treatment for civilian employees 
of Govt. is personal to employee and pay- 
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MEDICAL TREATMENT—Con. 
ment thereof may not be made from public 
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Page 


funds unless provided for in employment 
contract or by statutory enactment or 


Public—civilian employees’ eligibility—gen- 
eral rule—generally, expense of medical 
treatment for civilian employees of Govt. 
is personal to employee and payment 
thereof may not be made from public 
funds unless provided for in employment 
contract or by statutory enactment or 
valid regulation 


Naval Reserve—C ontinued. 
“as Naval Reserve officer and orders to 
active duty, addressed to him at his 
home, were received by him at place 
designated in his orders as his first 
permanent duty station, to which 
place he and his dependent wife had 
previously traveled in anticipation of 
appointment and orders, no travel on 
his part was necessary to comply with 
the orders, and, therefore, he is not 


MILEAGE: 
See, also, related headings: Tyaveling Exz- 
penses; Etc. 
Active duty: 
Naval Reserve : 


entitled to mileage , 
Automobiles—use of privately owned. See 
Mileage, travel by privately owned automo- 
bile. 
Cadets: 


Home v. place of acceptance of commis- 
sion and taking of oath of office— 
where Naval Reserve appointee, whose 
orders directed him to take his physi- 
cal examination at place of his home 
and, if found physically qualified, to 
report to designated place for active 
duty, did not execute acceptance of 
his commission and oath of office until 
he was en route to his duty station, he 
may be regarded as having accepted 
his commission when he began travel 
from his home in compliance with his 
orders so as to entitle him to mileage 
for travel performed from his home to 
his first duty station 

Indirect travel to temporary station 
under existing but undelivered or- 
ders—where Naval Reserve officer 
was shown his active duty orders at a 
place other than the place of his home 
—to which the orders were addressed 
and from which the orders required 
him to travel to a designated tempo- 
rary station—and the orders were later 
delivered to him at another place en 
route to the temporary station, travel 
to temporary station from place he was 
shown his orders prior to time they 
were actually delivered to him is con- 
sidered as travel in compliance with 
known written orders for which mile- 
age is payable not in excese of mileage 
which would have been payable had 
he received the orders at his home and 
traveled in strict accordance therewith. 

Travel prior to acceptance of commission 
and receipt of travel orders—travel 
performed by an applicant for a com- 
mission in the Naval Reserve to ac- 
cept the commission and to receive 
his active duty orders, which travel 
was not covered by the orders, was 
travel by a civilian not in service of 
U. 8. and was not travel by an officer 
for which mileage is payable 

Travel to place designated as both place 
of appointment and first duty sta- 
tion—where individual’s appointment 
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On entering Military Academy: 

Payment limitation to shortest usually 
traveled route—under statutory au- 
thority for payment of mileage at 5 
cents per mile to cadets entering Mili- 
tary Academy, cadets who have pro- 
ceeded from their homes to West 
Point, N. Y., for examination and ap- 
pointment are entitled to 5 cents per 
mile for entire distance from their 
homes to Academy by shortest usu- 
ally traveled route 

Place from which entitled to mileage— 
under statutory authority for payment 
of mileage at 5 cents per mile to cadets 
entering Military Academy for travel 
from their homes to Academy for ex- 
amination and appointment, a cadet 
is entitled to payment of mileage for 
travel actually performed from his 
home to West Point, N. Y., upon en- 
tering Academy, regardless of place of 
receipt of orders to report, provided his 
home is not more distant from Acad- 
emy than the place certified as his 
actual residence as shown in his nomi- 
nation for appointment 

Status as an emolument or gratuity— 
mileage allowance to cadets on entering 
Military Academy is not considered 
an emolument or gratuity, it being 
form of reimbursement for money ex- 
pended for transportation in reporting 
from their homes to Academy 


Change of station—travel as enlisted man 


after temporary appointment as of- 
ficer—where “member of Coast Guard 
was furnished transportation in kind as 
enlisted man upon permanent change of 
station under orders directed to him in 
such enlisted status, and he reported for 
duty in that status at his new station, fact 
that his temporary appointment as Pay 
Clerk had been made before he performed 
travel does not operate to entitle officer to 
mileage, retroactively, by virtue of sec. 
5, act of June 30, 1942, providing that per- 
sonnel temporarily appointed pursuant to 
act of July 24, 1941, shall be entitled to pay 
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and allowances of rank to which so ap- Headquarters—C ontinued. 
pointed from date such appointments are Automobiles, use of privately owned— 
Continued. 
First duty station: Corporate limits of headquarters city ad- 


General rule—general rule is that, unless 
otherwise provided by statute, or regu- 
lations having force of statutes, all pub- 
lic officers, civilian as well as military, 
must place themselves at place where 
they are first to perform duty, without 


Military Academy graduates—review of 
laws and regulations -._............... 
Military, naval, etc., personnel appointed 
from civil life: 
General rule: 

It must be considered that Congress 
was cognizant of long-standing rule 
that officers appointed in Regular 
Army from civil life are not entitled 
to mileage for travel from home to 
first duty station, and, in enacting 
provisions of sec. 12 of Pay Read- 
justment Act of 1942 without ex- 
pressly authorizing payment of 
mileage in such cases, intended that 
established rule would still apply_. 

Warrant officers appointed in Regular 
Army from civil life are not entitled, 
under sec. 12, Pay Readjustment 
Act of 1942, to reimbursement on a 
mileage or other basis for expenses 
of travel from home to first duty 


Related matter of mileage on reporting for 
active duty. See Mileage, active duty. 
Headquarters: 
Automobiles, use of privately owned: 
Corporate limits of headquarters city ad- 
jacent to corporate limits of another 
city: 

Home and headquarters in same city— 
general rule as to expense reim- 
bursement—where both headquar- 
ters and home of employee are lo- 
cated within a city the corporate 
limits of which are adjacent to cor- 
porate limits of afother city, and 
employee performs official travel, 
under prior authorization for use of 
privately owned automobile on a 
mileage basis, either from head- 
quarters or home to adjacent city 
and return to headquarters or home, 
he is entitled to payment of mileage 
for distance traveled beyond corpo- 
rate limits of his headquarters city 
subject to limitation that if travel 
starts from or ends at employee’s 
home, payment may not exceed 
amount which would be payable 
were travel from and to headquarters 


Home in city adjacent to headquarters 
city—general rule as te expense re- 
imbursement—where employee’s 
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jacent to corporate limits of another 

city—Continued. 
home is in a city the corporate 
limits of which are adjacent to the 
corporate limits of his headquarters 
city and he performs officia] travel, 
under prior authorization for use of 
privately owned automobile on a 
mileage basis, from his office in 
headquarters city to points within 
his home city and return to head- 
quarters, he is entitled to payment 
of mileage for al] travel beyond cor- 
porate limits of his headquarters 
city, but if the travel to points 
within his home city starts from or 
ends at his home, payment of mile- 
age may not exceed amount which 
would be payable were the travel 
from his headquarters office and 
return thereto................-..- 


General effect of authority for opera- 


tion, etc., of inconsiderable number 
of Govt. vehicles—an appropriation 
providing for maintenance and opera- 
tion of three designated passenger- 
carrying vehicles may not be regarded 
as overcoming prohibition in sec. 5, 
act of July 16, 1914, against use of ap- 
propriated moneys for purchase, main- 
tenance, repair, or operation of motor- 
propelled passenger-carrying vehicles 
unless specifically authorized by law, 
to extent of authorizing reimburse- 
ment from such appropriation of an 
employee’s actual expenses of operat- 
ing a privately owned automobile 
on official business within corporate 
limits of employee's official station _. 


General rule as to reimbursement 


basis—where privately owned auto- 
mobiles are used by employees, in 
performing official travel, for trans- 
portation beyond corporate limits of 
headquarters city, reimbursement 
may be made upon a mileage basis, if 
such mode of transportation be pre- 
viously authorized and determined 
to be more economical and advan- 
tageous, but only for the mileage 
traveled beyond corporate limits of 


General rule where authority is lacking 


for operation, etc., of Govt. vehicles— 
in view of prohibition in sec. 5, act, 
July 16, 1914, against use of appropri 
ated moneys for purchase, mainte- 
nance, repair, or operation of motor- 
propelled passenger-carrying vehicles 
unless specifically authorized by law, 
an employee may not be reimbursed 
on an actual expense basis or other- 
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Headquarters—Continued. 
Automobiles, use of privately owned— 
Continued. 
wise for use of a privately owned 
automobile for official travel per- 
formed within corporate limits of his 
official station, in absence of a pro- 
vision in appropriation sought to be 
charged authorizing, generally, opera- 
tion, etc., of motor-propelled passen- 
ger-carrying vehicles. 22 C. G. 62, 
amplified; 15 C, G. 819, distinguished 
Holland Tunnel status—for purposes of 
determining mileage allowance for use 
of privately owned automobiles and 
other traveling expenses of officers 
and employees whose official head- 
quarters are either New York City or 
Jersey City, the Holland Tunnel may 
be regarded as lying wholly outside 
corporate limits of either of said cities, 
and, therefore, mileage for use of 
privately owned automobiles may be 
allowed such officers and employees 
for entire distance traveled in the 
Cat. JS ASS 
Home to nearby duty places: 
General rule as to amount reimburs- 
able: 

Employee who performs official 
travel by privately owned auto- 
mobile on a mileage basis from his 
home to a nearby temporary duty 
station thence to his official head- 
quarters and return home via the 
temporary duty station is en- 
titled to mileage only for distance 
in excess of that which he would 
have traveled had he traveled di- 
rectly from and to his home to 
and from his headquarters for 
regular duty 


Where an employee is authorized to 
perform official travel rrom his 
home or is permitted to return 
thereto rather than from and to 
his official headquarters office, it 
is responsiblity of administrative 
office to see that no transporta- 
tion expenses or mileage for use of 
privately owned automobile are 
authorized if place of temporary 
duty is closer to employee’s home 
than to his headquarters office, 
that is, that the temporary duty 
does not involve a greater distance 
from his home than would have 
been involved had he reported to 
his headquarters office for regular 
Finis eiitte dado annette acbdibene 

Where employee oihiamne: official 

travel directly from his home to a 

nearby temporary duty station 

and return each day—instead of re- 
porting to his official headquarters 
and thence to his temporary duty 
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Headquarters—Continued. 

Automobiles, use of privately ewned— 
Continued. 

Home to nearby duty places—Con. 
General rule as to amount reimburs- 
able—Continued. 

station—transportation expense or 

mileage for use of a privately 

owned automobile is not allow- 

able if distance from employee's 

home to temporary duty station is 

less than distance ho is required 

to travel from and to his home to 

and from his headquarters for 

regular duty 


Home as related to headquarters. See 


Mileage, headquarters. 


Prior to acceptance of commission and 


receipt of travel orders—travel performed 
by an applicant for a commission in the 
Naval Reserve to accept the commission 
and to receive his active duty orders, 
which travel was not covered by the 
orders, was travel by a civilian not in 
service of U. 8. and was not travel by an 
officer tor which mileage is payable... .. . 


Retroactive payment to temporarily pro- 


moted officer for transportation in kind 
furnished in enlisted status—where mem- 
ber of Coast Guard was furnished trans- 
portation in kind as enlisted man upon 
permanent change of station under orders 
directed to him in such enlisted status, 
and he reported for duty in that status at 
his new station, fact that his temporary 
appointment as Pay Clerk had been made 
before he performed travel does not oper- 
ate to entitle officer to mileage, retroactive- 
ly, by virtue of sec. 5, act of June 30, 1942, 
providing that personnel temporarily 
appointed pursuant to act of July 24, 1941, 
shall be entitled to pay and allowances of 
rank to which so appointed from date such 
appointments are made 


Travel by privately owned automobile: 


Certificates, voucher forms, 
Reg. 88, Supp. 3, Aug. 13, 1942... ____.. 

Headquarters. See Mileage, headquarters, 
automobiles, use of privately owned. 

Joint travel: 

Employee not on official business trans- 
porting employees on official busi- 
ness — general rule — officer or em- 
ployee who uses privately owned auto- 
mobile for sole purpose of transporting 
other officers and employees on an 
official business trip during which he 
is not himself performing official busi- 
ness may not be regarded as having 
performed ‘necessary travel on official 
business away from his designated 
post of duty” within meaning of mile- 
age - for - use - of - privately - owned - 
automobile statute of Feb. 14, 1931, 
as amended, and, therefore, may not 
be paid on a mileage basis for such 


ete.—Gen. 
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MILEAGE—Continued. 


Travel by privately owned automobile— 

Continued, 

Joint travel—Continued. 

Employees on official business trans- 
ported by employee not on official 
business—as regards right of em- 
ployees to reimbursement for expenses 
of official travel performed in auto- 
mobile owned and operated by another 
employee, who was not himself per- 
forming official business, attention 
invited to paragraphs 11, 12, 12 (a), 
80 (e), (h), 83 (e) of Standardized Govt. 
Travel Reg.; also, 24 C. D. 189; 4 C. G. 


Increase in payment by reason of—lack 
ot provision therefor in travel order— 
in absence of qualifying language in 
travel order, employee who is author- 
ized to travel by privately owned 
automobile on a mileage basis not to 
exceed cost by common carrier may not 
be paid an amount in excess of cost of 
travel by common carrier for one 
person, even though accompanied by 
several other official travelers. __ 


Substitution for actual expense reim- 
bursement basis for employees serving 
without or at nominal compensation— 
where statutory authority to pay trans- 
portation expenses of pessons serving 
while away from their homes in an 
advisory capacity without other com- 
pensation from U. 8S. is limited to actual 
expenses of transportation, such a person 
who performs official travel by privately 
owned automobile is entitled only to 
actual expenses of operation thereof, and 
not to a commutation in form of a mile- 
age allowance in lieu of such actual ex- 
penses. 21 C. G. 409, amplified 


Substitution for actual expenses where 
reimbursement is specifically limited 
to actual expenses—where statute or 
appropriation act specifically limits re- 
imbursement of transportation expenses 
to actual expense basis, no commuta- 
tion, in form of mileage for use of pri- 
vately owned automobile may be paid _- 

Tunnels: . 

Holland Tunnel status—for purposes 
of determining mileage allowance for 
use of privately owned automobiles 
and other traveling expenses of officers 
and employees whose official head- 
quarters are either New York City or 
Jersey City, the Holland Tunnel may 
be regarded as lying wholly outside 
corporate limits of either of said cities, 
and, therefore, mileage for use of 
privately owned automobiles may be 
allowed such officers and employees 
for entire distance traveled in the 


Page | MILEAGE—Continued. 
Travel by privately owned automobile— 


572 


512 


Continued. 
Tunnels—Continued. 

Toll charges—reimbursable status—em- 
ployee who performs official travel by 
privately owned automobile on a 
mileage basis is not entitled to reim- 
bursement of tunnel toll charges inci- 
dent to such travel 

Verbal authorization for travel of em- 

ployee given involuntary war transfer— 
where, upon transfer of employee from 
one Federal agency to another under 
authority of First War Powers Act, 1941, 
and regulations issued pursuant thereto, 
verbal instructions in advance were 
issued for employee to perform travel, 
incident to such transfer, by privately 
owned automobile, employee may be 
reimbursed on mileage basis for trans- 
portation expenses, not to exceed cost by 
common carrier, if Civil Service Com- 
mission finds that transfer was made 
without employee’s consent within 
meaning of controlling regulations _____ 


Vessels: 


“Sea travel” restriction on payment of 
actual expenses—in general— Marine 
Corps officer who performs travel under 
orders on a vessel in Philippine and 
Hawaiian Archipelagos, home waters of 
U. 8., or between U. 8. and Alaska, is 
barred from reimbursement on an actual 
expense basis by specific provisions of 
act of June 12, 1906, which also specifi- 
cally provides that reimbursement for 
travel in these waters shall be on same 
basis as “for land travel within the 
boundaries of the United States,” that 
is, on a mileage basis for travel under 
competent orders without troops, and 
no reimbursement for travel with troops_ 

Substitution of actual expense reimburse- 
ment for travel through Panama Canal— 
purpose of act of Feb. 11, 1925 (see also 
similar permanent statutory provisions, 
such as 10 U. S. C. 7488 and sec. 12, act 
of June 16, 1942), authorizing reimburse- 
ment of actual and necessary expenses to 
officers performing travel on Govt.- 
owned vessels, was to change the rule 
(see Moore case, 58 C. Cls. 475) allowing 
mileage computed via official route for 
travel performed by Govt.-owned vessels 
through the Panama Canal, where 
termini of journey were in U. S., and 
was not intended to authorize actual 
expenses in case of all officers moving on 


Witnesses—military, naval, etc., personne! 


testifying in civil proceedings—naval 
officer subpoenaed to testify on behalf of 
U. 8. in a civil (as distinguished from a 
military) proceeding is an “officer or em- 
ployee of the United States” within mean- 
ing of sec. 850, R. S., as amended, respecting 
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traveling expenses payable to officers and 
employees when testifying on behalf of 
U. 8., and, therefore, such a naval officer’s 
right to reimbursement for travel expenses 
incident thereto is controlled by said act, 
rather than by sec. 12 of Pay Readjust- 
ment Act of 1942, respecting travel allow- 
ances payable to members of military and 
naval forces when traveling on official 
business pertaining to military and naval 


MILITARY LEAVE: 


See Leaves of Absence, military. 


MISCELLANEOUS RECEIPTS: 


Insurance proceeds—in view of provisions of 
act of Oct. 10, 1940, as amended, which 
authorize insuring of Federally owned 
war public works facilities constructed or 
acquired under authority of said act, and 
which evince intent of Congress that 
program be as self-sustaining as possible, 
insurance proceeds may be used for repair 
or replacement of damaged or destroyed 
facilities, and need not be covered into 
Treasury as miscellaneous receipts under 
provisions of sec. 3617, R. 8............... 
Sales—buildings and other fixtures acquired 
with land—where U. 8. acquires title to 
land, together with all buildings and other 
fixtures which normally are regarded as 
part of realty, any subsequent sale of such 
buildings, etc., constitutes a sale of public 
property and proceeds thereof are for de- 
positing as Misc. Receipts in accordance 
with sec. 3618, R. S., as amended... _..... 


NAMES? 


Pay relis—missing, interned, or captured 
employees—it is proper to carry upon the 
pay rolls names of employees within the 
purview of sec. 2, act, Mar. 7, 1942, au- 
thorizing continuance of pay of employees 
who are officially reported as missing, 
missing in action, interned in a neutral 
country, or captured by an enemy, but, 
if that be done, notation should be made 
in remarks column in each case (giving 
applicable reason for employee’s absence) 
that no check is to be drawn as it cannot 
be delivered 


NATIONAL GUARD: 


Inactive National Guard—history, distinc- 

tion from National Guard Reserve, ete-- 

Members: 

General discussion as to reason for ap- 
pointment, duties, etc., of U. 8. property 


Status—Federal or State, etc.: 

Federal departmental appreval of ap- 
pointee of State governor as consti- 
tuting appointee a Federal appointee— 
because person appointed for strictly 
Federal duties by Federal department- 
al official with “‘approbation”’ ofhead of 
department, is to be regarded as ap- 

pointed by head of department, it does 
not follow necessarily that person ap- 
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NATIONAL GUARD—Continued. 


Members—Continued. 
Status—Federal or State, ete.—Con. 

pointed by governor of sovereign 
State with approval of Sec. of War, to 
assume mixed duties and responsibil- 
ities arising out of Federal and State 
relationship with respect to Natl. 
Guard matters, is to be regarded as 
appointed by Sec. of War._........... 

U. S. property and disbursing officers: 
U. 8. property and disbursing officers 
appointed by Governors of States in 
accordance with sec. 67, National 
Defense Act of June 3, 1916, are not 
- officers or employees of U. 8. within 
meaning of sec. 1, act of Mar. 14, 1986, 
and, therefore, are not entitled to 
annual leave as therein provided 
under the Executive regulations 
issued pursuant thereto. 19 C. G. 
U. 8. property and disbursing officers 
are primarily State Natl. Guard 
officers who are paid salary (from 
Federal Natl. Guard appropriations) 
for assuming additional duties and 
responsibilities for Federal property 
and funds allotted to State Natl. 
Guard, which organization is mili- 
tary and not civilian; hence, when 
acting in such capacity, a Natl. 
Guard officer, or the State Adju- 
tant Gentral who usually is regard- 
ed as having at least quasi military 
status, could scarcely be regarded as 
a civilian officer 


National Guard Reserve—history, distinc- 


tion from inactive National Guard, etc... 


NATURALIZATION: 
Certificate issuance without payment of 


statutory fees—certificates furnished by 
civil service applicants destroyed by Govt. 
employees—where new certificates of 
naturalization—to replace those destroyed 
through negligence of Govt. employees— 
are required by Civil Service Comm. in 
performance of its authorized functions, 
issuance of new certificates without requir 
ing payment of statutory fees may be for 
consideration of Naturalization Service 
under section 341 (e) of Nationality Act of 
1940, authorizing issuance of certificates, 
without fee, for use in complying with any 
State or Federal statute or in any judicial 


proceeding 
Fees. See Fees, immigration and naturaliza 


tion. 


NAVY: 
As including Coast Guard—general rule— 


word “‘Navy” in general statutory provi- 
sions includes Coast Guard, while operat- 
ing as part of Navy, where that interpre- 
tation clearly appears consistent with 
purpose and spirit of statute involved and 
object which it was intended to accom- 
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NAV Y—Continued. 

Commissioned officers—status as remaining 
part of service after retirement—oflicer 
on retired list of Navy—even though not 
on active duty but subject to call to active 
duty and to laws for government of Navy— 
holds a commission in the service 

Enlisted men—status as remaining part of 
service after retirement—retired Navy 
enlisted men remain part of service after 


Savings deposits. See Savings Deposits. 

Warrant officers—status as remaining part 
of service after retirement—tretired Navy 
warrant officers remain part of service after 


Secretary of the Navy: 

Discretionary employment authority— 
Sec. of Navy cannot delegate to another 
the discretionary authority given him 
under Naval Appro. Act, 1942, toemploy 
engineers and architects at a rate of pay 
not exceeding $25 per diem 

Status as Government agent—in perform- 
ing official acts, Sec. of Navy acts not as 
4 principal for himself but rather as agent 
for the Govt 

NEGLIGENCE: 

Officers and employees—general rule as to 
Government liability—Govt. itself is not 
responsible for wrongs, negligence or omis- 
sions of duty of its officers or agents 

NEWSPAPERS: 
See Advertising, newspapers; Books, Periodi- 
cals, and Newpapers, newspapers. 
NOTARIES PUBLIC: 
Fees—depositions. See Depositions, fees. 
NURSES: 

Army Reserve—status; distinction between 
regular and reserve nurses; etc.; discussed... 

Status as “officers’—promotion effective 
date purposes—member of Army Nurse 
Corps may be considered an “officer” 
within meaning of act of Oct. 14, 1942, 
which provides, inter alia, that every officer 
of Army of U. 8., or any component thereof 
promoted to a higher grade after Dec. 7, 
1941, shall be deemed for all purposes to 
have accepted his promotion to higher 
grade upon date of order announcing it, 
and shall receive pay and allowances of 
higher grade from such date 

Transportation of dependents. See Tyans- 
portation, dependents, nurses. 

OATHS: 

Traveling expenses—elimination of oath— 

Gen. Reg. 88, Supp. 4, Oct. 30, 1942 
OFFICE FOR EMERGENCY MAN- 
AGEMENT: 

Appropriations. See Appropriations, Office 
for Emergency Management. 

OFFICE OF LEND-LEASE ADMIN- 
ISTRATION: 

Lend-lease missions—funds for disburse- 
ment in foreign countries—manner of 
procurement, disbursement, etc.—under 
circumstances involved, this office does 
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ISTRATION—Continued. 
not object to proposed procedure of Lend- 
Lease Administration under which funds 
for disbursement in foreign countries for 
purposes of the Administration are ini- 
tially to be obtained through advances by 
Treasury Dept. to members of Lend-Lease 
missions who are to be appointed and 
bonded as certifying officers and agent- 
cashiers of Chief Disbursing Officer, 
Treasury Dept. and under which proced- 
ure the funds so advanced are to be re- 
plenished from time to time upon sub- 
mission by the members to State Dept. 
disbursing officers of properly certified 
reimbursement vouchers accompanied by 
proper receipts or explanations of the ex- 
POR hs diss. Sides 

OFFICERS AND EMPLOYEES: 

Authority. See Departments and Establish- 
ments, administrative officers, authority; 
Departments and Establishments, heads, 
authority. 

Continuance in civilian employment during 
inactive nonpay status after entry into 
military service—where Govt. employee 
enlists in or is inducted into armed forces 
of the U. 8. and is immediately thereafter 
transferred to a reserve component thereof 
in an inactive nonpay status for a 14-day 
period after which he is to be recalled to 
active service he may be continued in 
civilian employment for the full 14-day 
period and be paid the civilian salary for 


Contracting with the Government—related 
matters of interest in other Government 
contracts. See Contracts, officers\and em- 
ployees’ pecuniary, etc., interest. 

Cooperative employees—collection of cases 


De facto—compensation—retention of com- 
pensation already paid—general rule— 
while under de facto rule, compensation 
paid for services rendered by employee 
whose appointment was invalid may not 
be recovered back, such rule does not 
authorize payment of compensation not 


Determination basis—in general—location 
of employee’s official headquarters is 
determined not from mere designation in 
travel order, but, rather, from principal 
place of his work considering actual facts 
involved, such as nature of his work, 
designation of his position, and at what 
locations he was expected to, and did, 
render service; thus, employee’s home 
could not become his official headquar- 
ters or one of dual headquarters unless 
some actual duty is called for at that 


Subsistence and traveling expense mat- 
ters. See Subsistence, headquarters; Trav- 
eling Expenses, headquarters. 
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Holding two positions: 

See, also, Compensation, double. 

Employment as constituting “office”’— 
fee basis employment—employment by 
one Govt. agency of a medical adviser 
on an annual salary basis who is also 
employed, whether by contract or other- 
wise, by another Govt. agency as a con- 
sultant on a fee basis does not constitute 
a violation of restriction against holding 
of more than one office contained in act 
of July 31, 1894, as amended (15 ©. G. 
828, modified), nor does such employ- 
ment constitute a violation of dual com- 
pensation restrictions of sec. 1765, R. 8., 
and act, May 16, 1916, as amended ______ 

Federal personnel holding non-Federal 
position—private employment during 
period of annual leave—there is no gen- 
eral law which prohibits payment of 
compensation to civilian officer or em- 
ployee during a period of annual leave 
when also employed by a private con- 
tractor working for or under direction 
of U. 8. Govt.; nor do the dual compen- 
sation statutes apply in such a case___. 

Federal restrictions applicability to Fed- 
eral funds contributed to States, Ter- 
ritories, etc.—while funds allotted to 
and accepted by State or Territory from 
Labor-Federal Security Appropriation 
Act, 1943, for education and training of 
defense workers become State or Terri- 
torial funds not subject to Federal dual 
compensation statutes, such funds when 
allotted to District of Columbia remain 
Federally appropriated funds in same 
manneras other funds provided for use 
of Dist. of Col. Govt., and, as such, are 
subject to such dual compensation stat- 
utes, even though regulations issued un- 
der said appropriation act define “State” 
to include Dist. of Col_._............... 

Reserve military, naval, etc., personnel 
holding Federal civilian positions—re- 
servists in inactive duty nonpay status— 
where Govt. employee enlists in or is in- 
ducted into armed forces of U. S. and is 
immediately thereafter transferred to a 
reserve component thereof in an inactive 
nonpay status for a 14-day period after 
which he is to be recalled to active serv- 
ice he may be continued in civilian em- 
ployment for the full 14-day period and 
be paid the civilian salary for such em- 
ployment__. ee 


Hours of work: 


Five-day week: 
Propriety of establishing: 

Departmental personnel generally— 
overtime compensation act of Dec. 
22, 1942, and Exec. Order 9289 issued 
pursuant thereto, do not affect prior 
holding of this office that establish- 
ment of a 5-day week for employees 
in the departmental service, located 
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Five-day week—Continued. 

Propriety of establishing—Continued. 
either in Dist. of Col. or elsewhere, 
who because of religious beliefs, can- 
not work on Saturdays is precluded 
by sec. 5, act of Mar. 3, 1893, as 
amended, requiring of all depart- 
mental employees not less than 7 
hours of labor each day, except Sun- 
days and days declared public holi- 
days by law or Executive order,” 
but that a 5-day week may be estab- 
lished for such employees in the field 
IE docinenanhnnntanson cid 

Field Service personnel generally— 
overtime compensation act of Dec. 
22, 1942, and Exec, Order 9289 issued 
pursuant thereto, do not affect prior 
holding of this office that establish- 
ment of a 5-day week for employees 
in the departmental service, located 
either in Dist. of Col. or elsewhere, 
who because of religious beliefs, can- 
not work on Saturdays is precluded 
by sec. 5, act of Mar. 3, 1893, as 
amended, requiring of all depart- 
mental employees not less than 7 
hours of labor each day, except 
Sundays and days declared public 
holidays by law or Executive order,”’ 
but that a 5-day week may be es- 
tablished for such employees in the 
field service 


General effect of war emergency general 
salary increase legislation: 

Overtime compensation act of Dec. 22, 
1942, makes no change in any previous 
law with respect to number of hours 
per week Govt. employees are re- 
quired to work; nor does Exec. Order 
9289, in directing administrative offi- 
cers to fix “‘official hours of duty and 
a regular workweek for each employee 
or group of employees,’’ purport to au- 
thorize fixing of such hours of duty 
and workweek in contravention of 
I I go ntinitidn eit weve 


Sec. 1, act of Dec. 22, 1942, which au- 
thorizes, with certain exceptions, 
payment of overtime compensation to 
employees for work in excess of 40 
hours per week, does not render inop- 
erative the provisions of sec. 5, act of 
Mar. 3, 1893, as amended, with respect 
to requiring not less than 7 hours’ 
work of departmental employees each 
day except Sundays and | properly 
declared holidays...................- 

Sundays and holidays as being days on 
which work may be required. See 

Sundays and Holidays, as being days on 

which work may be required. 


Personal furnishings such as uniform cloth- 
ing, ete, See Personal Furnishings. 
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Private employment. See Officers and Em- Resignation—Continued. 
ployees, holding two positions, Federal payment-for-leave benefits of act, Aug. 
personne holding non-Federal position. 1, 1941, a civilian employee resigned to 

Promotions. See Compensation, promo- enlist in Navy without break in service 
tions. between civilian and naval service, ef- 

Qualifying for duties—expenses of—per- fective date of resignation may now be 
sonal or Government obligation—it is duty changed so as to include period of ac- 
of officer or employee of U. 8. to qualify cumulated or current accrued annual 
himself for performance of his official leave for which he is entitled to payment 
duties, and any expense incident thereto concurrently with active naval duty 


is a personal obligation under said act of Apr. 7, 1942. 21 C. G. 
Reinstatements: 


After military duty: 
Effect of legislation authorizing rein- 


Retired—reemployment. See Retirement. 
Separation from service: 


statement on rule against concurrent 
military and civilian duty—recent 
statute granting reemployment ben- 
efits to persons entering military or 
naval forces upon their release from 
active duty does not operate to modify 
rule that person may not be employed 
in and paid compensation of civilian 
position while he is in active-duty 
status with pay in military or naval 
gnnetes....152..c5..-0sit S0i0s7aL 20... 
Inactive-duty periods between entry 
into service and subsequent recall: 
No right to reemployment benefits of 
sec. 8, Selective Training and Service 
Act of 1940, accrues to an employee 
until he completes and is relieved 
from training and service under said 
act, and, therefore, where a Govt. 
employee is transferred, immedi- 
ately after induction into armed 
forces, to a reserve component 
thereof in an inactive nonpay 
status for a 14-day period after which 
he is to be recalled to active service, 
he may not be restored to higtold 
position for the 14-day period if his 
successor in the position has already 
been legally appointed 
Where Govt. employee enlists in or 
is inducted into armed forces and 
is immediately thereafter trans- 
ferred to reserve component in an 
inactive nonpay status for a 14-day 
Period after which he is to be recalled 
to active service, and he has va- 
cated, or been separated from, his 
position, either by proper adminis- 
trative action, by resignation, by 
conduct inconsistent with an inten- 
tion to retain the position or other- 
wise, a new incumbent of the posi- 
tion may not be removed in order 
to restore former employee to the old 
Position for the 14-day period 
Resignation : 
See, also, related heading: Officers end 
Employees, separation from service. 
Effective date—finality of—where, sub- 
sequent to May 1, 1940, and prior to 
act, Apr. 7, 1942, extending to-employees 
voluntarily enlisted after May 1, 1940, 


Effective date—Sundays and holidays— 
employee who is paid on annual basis 
for every day of year, including Sundays 
and holidays, may be separated from 
service, by resignation or otherwise, or 
separated from active service by fur- 
lough without pay, effective on Sunday 
or holiday on which work ordinarily 
would not be required, thereby authoriz- 
ing payment of compensation for such 
Sunday or holiday—the last day em- 
ployee would have been in employment 


Employees called to military duty: 
Request for annual leave as indicating 
intention to vacate position—A person 
has vacated his position if, either prior 
or subsequent to induction into armed 
forces, he has applied for and been 
granted annual leave solely for purpose 
of receiving, under authority of act, 
Aug. 1, 1941, his civilian compensation 
concurrently with military duty with 
no intention of returning to his posi- 
UG 2 a eis kaw 
Retroactive changing of administrative 
records—where, subsequent to May 1, 
1940, and prior to act, Apr. 7, 1942, 
extending to employees voluntarily en- 
listed after May 1, 1940, payment-for- 
leave benefits of act, Aug. 1, 1941, a 
civilian employee resigned to enlist in 
Navy without break in service between 
civilian and naval service, effective 
date of resignation may now be changed 
so as to include period of accumulated 
or current accrued annual leave for 
which he is entitled to payment con- 
currently with active naval duty 
under said act of Apr. 7, 1942. 21 C. G. 
403, distinguished 
Refusal to make good Govt.’s loss resulting 
from discharge in bankruptcy—it is for 
administrative consideration whether it 
is in interest of U. 8. to continte in its 
employment a Govt. employee who re- 
fuses to make good a Govt. loss resulting 
from his discharge in bankruptcy - 
Rescission : 
General rule—as a general rule when an 
authorized separation of an employes, 
by resignation or otherwise, becomes an 
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Transfers—Continued. 
Decentralization of Government agencies— 








Separation from service—Conti nued. 
Rescission—C ontinued. 
accomplished fact, it cannot thereafter 
be rescinded by administrative action 
even though separating officer acted on 
misinformation or under erroneous 
assumption, but separation does not 
become effuctive unless and until em- 
ployee receives proper notice thereof. 
Prior to notice to employee—where 
administrative office, acting on misin- 
formation or in error, takes action to 
separate employee from service, such 
action may be rescinded at any time 
before consummation by giving of 
official notice thereof to employee, but 
not thereafter 


Transfers: 


Classification Act. See Classification, trans- 
fers. 
Compensation. See Compensation, trans- 
fers. 
Decentralization of Government agencies: 
Per diem allowance after arrival at new 
location: 

Employee's transfer to decentralized 
agency prior to per diem allowance 
fund allocation—Farm Credit Ad- 
ministration employees who were 
transferred to Federal Deposit In- 
surance Corp. by Exec. Order 9148 
at increases in salary and who 
shortly thereafter were sent to 
various regional offices of the Corpor- 
ation for permanent duty incident to 
decentralization of activities from 
Washington, D. C., are entitled to 
the $5 per diem allowance for not to 
exceed 15 days following their arrival 
at their new stations authorized by 
President’s allocation, made subse- 
quent to date of their transfer to 
the Corporation, from the “‘Emer- 
gency Fund for the President” for 


Employee's transfer to decentralized 
agency shortly prior to its decen- 
tralization: 

Employee who transferred from 
Treasury Dept. to Federal Deposit 
Insurance Corp. at Washington, 
D. C., at an increase in salary and 
who shortly thereafter was trans- 
ferred to Chicago incident to de- 
centralization of activities of the 
Corporation from Washington 
may be paid the $5 per diem allow- 
ance for not to exceed 15 days 
following his arrival at his new 
station authorized by President’s 


allocation from “Emergency 
Fund for the President’’ for such 
ID :40ccnanawnncipapliatiodions 


Farm Credit Administration em- 
ployees who were transferred to 
Federal Deposit Insurance Corp. 
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Continued. 
Per diem allowance after arrival at new 
location—Continued. 
Employee’s transfer to decentralized 
agency shortly prior to its decen- 
tralization—Continued. 


by Exec. Order 9148 at increases in 


salary and who shortly thereafter 
were sent to various regional offices 
of the Corporation for permanent 
duty incident to decentralization of 
activities from Washington, D.C., 
are entitled to the $5 per diem 
allowance for not to exceed 15 days 
following their arrival at their new 
stations authorized by President’s 
allocation, made subsequent to 
date of their transfer to the Cor- 
poration, from the “Emergency 
Fund for the President”’ for such 


Involuntary war transfer status as being 
for determination by Civil Service 
Commission—under the regulations 
issued pursuant to First War Powers 
Act, 1941, relating to transfer of per- 
sonnel between Federal agencies for 
better prosecution of the war, Civil 
Service Commission must find and de- 
termine whether the transfer is volun- 
tary or involuntary and indicate its 
findings on the authorization for trans- 
fer to the respective agency involved_- 


Two holding one position: 


Successor’s appointment prior to expira- 
tion of incumbent’s leave on entry into 
military service—act, Aug. 1, 1941, as 
ameagded, conferring on civilian officers 
right to be paid for accumulated or cur- 
rent accrued annual leave concurrently 
with receipt of military pay, requires an 
exception to general rule that only one 
person may be paid salary of an office 
for same period, so that an officer who 
entered military service immediately 
upon ceasing to perform duty in his 
civilian office is entitled to payment for 
all annual leave to his credit even 
though his successor in office was ap- 
pointed and entered upon duty prior 
to expiration of the leave period._..-. 

Successor’s appointment prior to incum- 
bent’s separation on entry into military 
service—where Govt. employee enlists 
in or is inducted into armed forces and is 
immediately thereafter transferred to 
reserve component in an inactive nonpay 
status for a 14-day period after which he 
is to be recalled to active service, and he 
has not vacated, or been separated from, 
his position, either by proper adminis- 
trative action, by resignation, by con- 

duct inconsistent with an intention to 

retain the position or otherwise, appoint- 
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Two holding one position—Continued, Travel—Continued. 
ment of another person to the said posi- expense incident to the transfer should 
tion would be unauthorized 149 be issued by the agency to which the 
Writings on official matters—personal or transfer is authorized 
Government proprietorship 715 Necessity in Government-employee-wit- 
ORDERS: ness cases— where Government employ- 


Price-fixing: 

Government purchases, See Contracts, 
price-fizing orders. 

Government sales. See Sales, price- 
fixing orders. 

Rank adjustment by amending orders— 
retroactive effect—where retired Army 
officer, who had been retired as colonel, 
after having served as Chief of Air Corps, 
with rank, pay, and allowances of major 
general as authorized by sec. 4c, National 
Defense Act, was ordered to active duty 
as a colonel, and such orders were subse- 
quently amended to show his rank as 
major general effective from effective date 
of original orders, the officer is not en- 
titled to active duty pay and allowances of 
the higher grade prior to date of amending 


Initial omission of per diem subsistence 
rate: 

Change in former rule as to general 
effect—former rule that only actual 
expenses of subsistence could be al- 
lowed where there was failure to 
authorize per diem in lieu thereof in 
advance has been superseded by act 
of June 30, 1932, providing for commu- 
tation in all cases, and any failure now 
of prior authorization is provided for 
under par. 7, Standardized Govt. 


Subsequent specifying of rate—where 
employee was granted official leave to 
appear in court as Government wit- 
ness in connection with case involving 
activity in which employed, but, due 
to lack of time, no formal travel order 
was issued in advance specifying a 
rate of per diem in lieu of subsistence 
to be paid under authority of provi- 
sions of sec. 850, R. S., as amended, 
with respect to payment of traveling 
expenses of Govt. employees appear- 
ing as Govt. witnesses, that omission 
may now be supplied by a proper ad- 
ministrative order specifying rate of 


Involuntary war transfers, in general, be- 
tween Government agencies—receiving 
or transferring agency as being respon- 
sible for issuance of orders—under the 
regulations issued pursuant to First War 
Powers Act, 1941, relating to transfer of 
personnel between Federal agencies for 
better prosecution of the war, where it 
is found by the Civil Service Commis- 
sion that-the transfer is involuntary, 
the authorization for travel at Govt. 


ees are subpoenaed as witnesses in con- 
nection with their official duties, travel 
orders should be issued so that applicable 
appropriation from which their traveling 
expenses are to be paid may be desig- 
nated and in order to fix rates of per diem 
and o imileage if travel is authorized by 
privately owned automobile 


PACKING, CRATING, HAULING, 


ETC., OF 
EFFECTS: 


HOUSEHOLD 


See Transportation, household effects, packing, 


crating, hauling, unpacking, etc. 


PANAMA CANAL: 


Compensation. See Compensation. 

Details of employees—details to continental 
U. 8.—limitation on details to District of 
of Columbia—under 5 U. 8. Code 39 pro- 
hibiting detail of employees paid from 
appropriations made for a branch of the 
public service outside Dist. of Col. for 
duty in the District, except temporary de- 
tails for duty connected with their respec- 
tive offices, details of employees regularly 
stationed in Canal Zone could be made for 
duty in the District only while in a travel 
status in connection with duties of their 
regular positions in Canal Zone 

Leaves of absence: 

Annual: 
Compensation equivalent payments: 
Employees on military, etc., duty: 

Panama Canal and Panama Rail- 
road Co. employees who enter mil- 
itary or naval service are entitled 

to benefits of act, Aug. 1, 1941, as 
amended, authorizing payment for 
accumulated or current accrued 
annual leave concurrently with 
active military or naval service. __ 
Panama Canal and Panama Rail- 
road Co. employees entering mili- 
tary or naval forces are not en- 
titled under act, Aug. 1, 1941, as 
amended, authorizing payment for 
accumulated or current accrued 
annual leave concurrently with 
active military or naval service, 

to payment for leave in excess 

of 120 days maximum authorized 

by Panama Canal leave regula 
tions to be taken at any one 
time or commuted into cash upon 
termination of service, but upon 
return to civilian positions after 
military or naval duty, excess 
may be recredited. 21 C. G. 422, 
Rate at which payable—Govt. employ- 
ees occupying positions in Canal 
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PANAMA CANAL-—Continued. 
Leaves of absence—Continued. 
Annual—Continued. 
Compensation equivalent payments— 
Continued. 

Zone are entitled to continue to re- 

ceive their regular rate of compensa- 

tion (including compensation differ- 

ential authorized for such employees) 

while they are in an annual leave 

status in continental United States 






Recredit of prior accrued leave—after 
military duty—Panama Canal and 
Panama Railroad Co. employees 
entering military or naval forces 
who are not entitled under act, Aug. 
1, 1941, as amended, authorizing 
payment for accumulated or current 
accrued annual leave concurrently 
with active military or naval service, 
to payment for leave in excess of 120 
days, may be recredited with the 
excess number of days’ leave for 
which not paid in cash upon return 


PATENTS: 
Purchase for use during term of the patent— 
propriety of lump sum payment at time of 
purchase—payment of a lump sum for a li- 
cense to use a patent for its remaining life 
(15 years) is not in contravention of pro- 
hibition in sec. 3648, R. 8., against pay- 
ment for services in advance of their rendi- 
tion, and, therefore, there is no legal objec 
tion to the purchase of such a license the 
subject matter of which is reasonably with- 
in the objects for which appropriation to be 
charged is available during current fiscal 


Hospitalization during entire period be- 
tween date of reporting and relief 
from active duty—A retired Navy 
officer who, pursuant to orders to 
report for active duty, proceeds to 
his duty station and is immediately 
hospitalized and “relieved from active 
duty” at time of his discharge from 
hospital may not be considered as 
having been in an active duty status 
entitling him to active duty pay and 


Longevity credits: 
Inactive duty time: 

Commissioned officers, commis- 
sioned warrant officers, warrant 
officers, and enlisted men on 
honorary retired list of Naval 
Reserve may not count, for pur- 
poses of longevity pay under Pay 
Readjustment Act of 1942, time 
on such honorary retired list be- 
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Active duty—Continued. 
Retired personnel—Continued. 
Longevity credits—Continued, 

Inactive duty time—Continued. 
tween their transfer thereto and 
their recall to active duty......... 

In computing under sec. 8, Pay 
Readjustment Act of 1942, active 
duty pay of retired enlisted men 
and warrant officers of Regular 
Navy and Naval Reserve serving 
on active duty as warrant officers, 
inactive service on the retired lst 
may not be counted 

In time of war and six months there- 
after, retired warrant officers and 
enlisted men of Regular Navy 
and Naval Reserve who, when ap- 
pointed to temporary commis- 
sioned rank after recall to active 
duty, are entitled under sec. 3A, 
Pay Readjustment Act of 1942, 
as added by act of Dec. 2, 1942, 
to count for purposes of active 
duty pay under section 1 or 3 of 
said Pay Readjustment Act “all 
periods during which they were 
enlisted or held appointments as 
warrant officers’? may count in- 
active service on the retired list___ 

Officers of Regular Navy on retired 
list who are ordered to active 
duty and who, under sec. 15, Pay 
Readjustment Act of 1942, are 
entitled to “full pay and allow- 
ances of the grade or rank in 
which they serve on active duty” 
are entitled to count inactive serv- 
ice since retirement in computing 
their active duty pay under 
section 1 of said act, as amended 
by act of Dec. 2, 1942; and same 
rule is applicable in computing 
under section 3 of said Pay Re- 
adjustment Act, as amended, 
active duty pay of retired Naval 
Reserve officers on active duty. 
22 ©. G. 439, overruled, in part... 

Persons retired under Naval Reserve 
Act of 1938, whether placed on 
honorary retired list created by 
sec. 309 of act or on Regular Navy 
retired list, are not thereafter 
officers or enlisted men of Naval 
Reserve in an inactive status, and, 
therefore, time on such honorary 
retired list of Naval Reserve 
warrant officers and enlisted men 
and time on such Regular Navy re- 
tired list of Fleet Reserve enlisted 
men who have been placed thereon 
for physical disability is not in- 
active reserve service which may 
be counted, pursuant to act, 
May 4, 1942, for longevity pay 
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Active duty—Continued. 
Retired personnel—Continued. 
Longevity credite—Continved. 
Inactive duty time— Continued. 
Under Pay Readjustment Act of 
1942, an Army officer retired prior 
to July 1, 1922, for disability from 
wounds received in battle may not 
count, for purposes of advance- 
ment in pay period, inactive 
service on retired list which he 
may count for purpose of com- 
puting his longevity pay 
Orders to active duty in rank held on 
retired list—retroactive change in 
rank to higher rank held prior to re- 
tirement—where retired Army officer, 
who had been retired as colonel, after 
having served as Chief of Air Corps, 
with rank, pay, and allowances of 
major general as authorized by sec. 4c, 
National Defense Act, was ordered to 
active duty as a colonel, and such 
orders were subsequently amended to 
show his rank as major general effec- 
tive from effective date of original 
orders, the officer is not entitled to 
active duty pay and allowances of 
the higher grade prior to date of 
amending orders 
Personal money allowance for admirals: 
Section 7, Pay Readjustment Act of 
1942, authorizing payment of a 
“personal money allowance” to 
Navy officers while serving as vice 
admiral or admiral, was not in- 
tended to be restricted to officers 
serving with such rank in the par- 
ticular situations specified in acts 
of Aug. 29, 1916, May 22, 1917, and 
July 17, 1941, but, rather, was in- 
tended to apply generally to all 
officers serving in such ranks from 
and after June 1, 1942, effective date 
of said Pay Readjustment Act, in- 
cluding, by virtue of section 15 of 
that act, retired officers serving on 
active duty in such ranks. 22 


When officers on Navy retired list 
with rank of admiral or vice admi- 
ral—by reason of temporary service 
on active list in those grades—and 
with retired pay and allowances of 
rear admiral (upper half) are on 
active duty, the “full pay and 
allowances” to which they are en- 
titled under sec, 15, Pay Readjust- 
ment Act of 1942, does not include 
personal money allowance author- 
ized by sec. 7 of said act for officers 
serving in grade of vice admiral or 
admiral, unless they are serving in 
one of the positions for which rank 
of vice admiral or admiral is author- 
ized for an officer on active list 
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Additional: 


After twelve months’ service—saving 
clause as authorizing continuance— 
Navy enlisted man whose pay prior to 
June 1, 1942, plus $10 per month addi- 
tional pay after 12 months’ service pro- 
vided by sec. 8, act Aug. 18, 1941, was 
greater than his pay when computed 
under Pay Readjustment Act of 1942 is 
entitled, under saving provisions of sec. 
19 of 1942 act, to continue to receive his 
former pay Including the $10 per month 
additional, so long as his grade or rating 
is not changed, until pay computed 
under 1942 act equals or exceeds such 
former pay, notwithstanding repeal of 
said section 8 by 1942 act. 

Aides—to Major General in temporary 
rank of Lt. General—major general of 
Regular Army holding temporary rank 
of lieutenant general under sec. 127a of 
National Defense Act, as amended, is, 
while holding such temporary rank, en- 
titled to the three aides authorized for a 
major general by sec. 1098, R. 8., so that 
an Army lieutenant assigned to duty as 
an aide to such lieutenant general is 
entitled to the additional pay provided 
for aides by sec. 1261, R. 8., as amended_ 

Aviation duty. See Pay, aviation duty. 

Diving duty. See Pay, diving duty. 

Sea or foreign shore duty. See Pay, sea 
or foreign shore duty. 

Soldier’s medal—warrant officer’s pay- 
entitlement right—warrant officer to 
whom has been awarded soldier’s medal 
pursuant to sec. 11, act, July 2, 1926, is 
not an “enlisted or enrolled man’’ with- 
in purview of sec. 13 of the act so as to 
entitle him to additional pay prescribed 
by said section for enlisted or enrolled 
men awarded distinguished flying cross 


After twelve months’ service. See Pay, 


additional, after twelve months’ service. 


Allotments—statutory authorization appli- 


cability—Women’s Army Auxiliary Corps 
members—members of Women’s Army 
Auxiliary Corps may not be considered 
within class of persons enumerated in act 
May 16, 1938, authorizing Sec. of War to 
permit allotments from their pay by offi- 
cers, members of the Army Nurse Corps, 
enlisted men of the Army, and certain 
others, and, therefore, they may not be 
permitted to make allotments from their 
pay ewww eter eens rem Pe meee o-ee=- ee 


Allowances. See Allowances; also, specific 


index headings, such as: Quarters, rental 
allowance; Gratuities, enlistment allow- 
ance, etc. 


Arrears—decedents’ estates. See Decedents’ 


Estates, pay. 


Assimilation in general: 


Applicability of assimilation—specific pay 
provision existence—although sec. 1612, 
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R. 8., assimilates pay and allowances of 
Marine Corps officers to those of officers 
of like grades in Army, subsequent 
Statutes specifically setting forth pay 
and rental and subsistence allowances of 
Marine Corps officers make such assimi- 
lation inoperative with respect to said 
pay and allowances..___........__.... 

Discussion of practice of fixing by assimi- 
lation pay, allowances, etc., of members 
of various branches of armed forces and 
of civilian employees associated there- 
Wii cc, as. edits 

Rule as to Women’s Army Auxiliary Corps 
members—since, under sec. 12, act of 
May 14, 1942, members of Women’s Army 
Auxiliary Corps are not in the Army 
but are civilians serving with Army, 
and as they are available for noncom- 
batant duties, only, they are precluded 
from being paid increased rates provided 
for Army personnel for services of a 
strictly combatant or military nature __ 

Werds “at the rates’’ as being words of 
assimilation—while words ‘‘at the rates” 
used in act of Oct. 26, 1942, to assimilate 
pay and allowances of members of 
Women’s Army Auxiliary Corps to 
those of Army personnel without de- 
pendents differ from words ‘‘the same 
pay and allowances” usually used in 
assimilation statutes, such difference 


Continuance while missing, interned, or 
captured—general rule—under sec. 2, 
act, Mar. 7, 1942, providing that any 
Person in active service who is officially 
reported as missing, missing in action, 
interned in a neutral country, or cap- 
tured by the enemy shall be entitled to 
receive or have credited to his account 
the same pay and allowances to which 
such person was entitled at beginning 
of absence, an officer receiving extra pay 
for flight duty when reported as absent 
for one of said causes is entitled to con- 
tinue to receive or have credited to his 
account such additional pay during 
period so absent _- Cb 

During period of tncapacity—nerve shock, 
derangement, etc., as constituting an 
injury—Navy flying officer who, after 
being shot down at sea by enemy action, 
returned to fiying duties but shortly 
thereafter became temporarily incapac- 
itated for flying duty by reason of nerve 
shock, derangement or exhaustion as a 
result of being shot down may be con- 
sidered as having incurred an “injury” 
as 8 result of an “aviation accident’ 
within meaning of Exec. Order 9195, per- 
mitting temporary continuance of flying 
pay, authorized by sec. 18, Pay Read- 
justment Act of 1942, to personnel inca- 


pacitated for flying by reason of an 
injury sustained as a result of an aviation 
accident _- ree 

Non-fiying officer lienltations—scepe ‘of 
limitation—Army aviation medical ex- 
aminer—an Army aviation medical ex- 
aminer required to participate regularly 
and frequently in aerial flights is not a 
flying officer of Army within definition 
of flying officer contained in sec. 1, act, 
Oct. 4, 1940, as enlarged by phrase ‘‘com- 
missioned officers or warrant officers 
while undergoing flying training’ ap- 
pearing in Military Appropriation Act, 
1943, and, therefore, is not entitled to 
the 50 percent additional flying pay for 
flying officers authorized by sec. 18, Pay 
Readjustment Act of 1942 

Purpose of adding words “commissioned 
Officers or warrant officers while under- 
going flying training” to former defini- 
tion of flying officer—purpose of phrase 
“commissioned officers or warrant 
officers while undergoing flying training’ 
included in Military Appropriation Act, 
1943, was to enlarge, during present war 
and for six months thereafter, definition 
of flying officers of Army set forth in 
sec. 1, act Oct. 4, 1940, to include those 
officers of Army undergoing training as 
student aviators only and to place such 
officers within same pay status as 
student aviators of Navy and Marine 


Women’s Army Auxiliary Corps members, 
in general—Exec. Order 9195, setting 
forth what duty and what aerial flights 
must be performed by various designated 
classes of military personnel to entitle 
them to additional pay under sec. 18, 
Pay Readjustment Act of 1942, for par- 
ticipation ‘‘in regular and frequent aerial 
flights,” contains no requirements re- 
specting aerial flights by members of 
Women's Army Auxiliary Corps, and, 
therefore, any flying duty performed by 
members of the Corps would not con- 
stitute participation in regular and fre- 
quent aerial flights so as to entitle them— 
under act of Oct. 26, 1942, assimilating 
their pay and allowances to those of 
Army personnel—to the additional pay 


sec. 8, act, M’ y 18, 1920, assimilating pay 
and allowances of officers and enlisted men 
of Coast Guard with that of corresponding 
grades in Navy, was largely superseded by 
act, June 10, 1922, and act, June 16, 1942, 
which prescribed specific rates of pay and 
increases for officers and enlisted men of 


Computation provision in section 1, Pay 


Readjustment Act of 1942—applicability 
to retired officers—provision in sec. 1, Pay 
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Readjustment Act of 1942, that for officers 
in the service on June 30, 1922, there shall 
be included in computation of pay all 
services ‘‘which was then counted in com- 
puting longevity pay,’’ is applicable to 
officers on active list and not to retired 


Diving duty—Coast Guard personnel as 
being entitled to—while operating with 
the Navy—when Coast Guard is operating 
as part of Navy in accordance with law, 
officers and enlisted men thereof who are 
designated as divers and employed in ac- 
tual salvage or repair operations are en- 
titled to additional diving pay on same 

basis as that authorized by act, Aug. 4, 

1942, for Navy officers and enlisted men-- 

Drill—National Guard—inclusion of longev- 

ity pay in computation—longevity increase 

in pay authorized by secs. 3 and 8, Pay 

Readjustment Act of 1942 for National 

Guard officers and warrant officers, re- 

spectively, may not be included in the 

computation of their armory drill pay 
under sec. 14 of the act 

Foreign shore duty. See Pay, sea or foreign 

shore duty. 

Higher command: 

Development of command without neces- 
sity for issuance of orders—general rule 
as to entitlement to payment—an Army 
officer who is assigned to an organization 
under orders detailing him to command 
thereof, and upon whom, after assign- 
ment, the command would have auto- 
matically devolved, without necessity 
for issuance of orders, by reason of his 
being senior officer present, is not en- 

. titled to pay of a higher rank under 
sec. 7, act, Apr. 26, 1898, which provides 
that in time of war an officer serving 
with troops operating against an enemy 
who shall exercise, under assignment by 
competent authority, a command above 
that pertaining to his grade shall be en- 
titled to pay and allowances of the 
higher grade. 

Entitlement by reason of assimilation of 
pay with Army officers—general rule as 
to Marine Corps officers— Marine Corps 
officers may not by assimilation with 
officers of the Army obtain any addi- 
tional pay and rental and subsistence 
allowances under sec. 7, act, Apr. 26, 1898, 
which provides that, under certain cir- 
cumstances, an Army officer who exer- 
cises in time of war a command above 
that pertaining to his grade shall be 
entitled to pay and allowances of the 


See, alsq, related heading: Pay, period. 

General computation basis—Army flight 
officers—longevity pay of Army flight 
officers should be computed upon basis 
provided for warrant officers by act, June 
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16, 1942, and not upon basis provided for 
warrant officers by prior, less liberal, act 
of Aug. 21, 1941, even though statute 
creating title of ‘‘flight officer” in Army 
states that longevity pay of flight officers 
shall be as provided for warrant officers 
by said act of Aug. 21, 1941, it being 
clear that Congress intended that lon- 
gevity pay of the two classes of officers 
should be computed on same basis 
Service credits: 
Cadet service: 

Commissioned officers, including com- 
missioned warrant officers, of Naval 
Reserve may count active service 
as aviation cadets for purposes of 
period and longevity pay under Pay 
Readjustment Act of 1942, where 
such service was under appointment 
in accordance with laws in effect 
prior to effective date of Naval 
Aviation Cadet Act of Aug. 4, 1942, 
as distinguished from service as an 
aviation cadet enlisted under pro- 
visions of latter act 

Omission from secs. 1 and 3, Pay Re- 
adjustment Act of 1942, as amended, 
of cadet service shows that such 
service may not be included in com- 
puting longevity or period pay of 
officers of Army of U. 8 

Furlough without pay periods—commis- 
sioned officer of Coast Guard paid un- 
der sec. 1 or 3 of Pay Readjustment 

Act of 1942, as amended, who is en- 

titled under section 3A to count for all 

pay purposes in time of war and six 
months thereafter full time for periods 
during which he was enlisted may 
count time during a Navy enlistment 
when he was on furlough without pay 
under the act of Aug. 29, 1916, authoriz- 
ing such furloughs to enlisted men_-.. 
Inclusion for National Guard drill pay 
purposes—longevity increase in pay 
authorized by secs. 3 and 8, Pay Re- 
adjustment Act of 1942 for National 

Guard officers and warrant officers, 

respectively, may not be included in 

the computation of their armory drill 
pay under sec. 14 of the act 

In general as to reserve aviation officers 
commissioned as _ regulars—service 

authorized by sec. 2, act, Aug. 27, 1940, 

to be credited for purposes of longevity 

pay to aviation officers of Naval and 

Marine Corps Reserve who were ap- 

pointed under such act in the line of 

the Regular Navy or Marine Corps 
is not affected by Pay Readjustment 

Act of 1942, so that such officers may 

continue to count for purposes of 

longevity pay all service which they 
were entitled to count under said act 

of Aug. 27, 1940 
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Midshipman service—m idshipman serv- 
ice, U. 8. Navy, during years 1938 to 
1941 may not be counted in com- 
puting under Pay Readjustment Act 
of 1942, as amended, the longevity or 
period pay of an officer of the Army 

National Guard inactive service: 

Commissioned warrant officers of 
Naval Reserve may count for pur- 
poses of longevity pay, but not for 
purposes of period pay, under sec. 8, 
Pay Readjustment Act of 1942, com- 
missioned service in active National 
Guard (State) during periods of 
Federal recognition, and commis- 
sioned service in National Guard 
of U. 8. but periods in National 
Guard reserve or inactive National 
Guard may not be counted_....._- 

National Guard or Reserve officer, en- 
titled to pay under secs. 3 and 14, 
Pay Readjustment Act of 1942, who 
held a commission in inactive Na- 
tional Guard concurrently with a 
commission in National Guard of 
U. 8. may count his commissioned 
service in National Guard of United 
States for purposes of longevity pay 
under said section 3, but he may not 
count commissioned service in in- 
active National Guard._........... 

Naval Reserve officers may count for 
purposes of longevity pay under 
sec. 3, Pay Readjustment Act of 
1942, commissioned service in active 
National Guard (State) during 
periods of Federal recognition, and 
commissioned service in National 
Guard of U. 8., but periods in Na- 
tional Guard reserve or inactive 
National Guard may not be counted. 

Service contemplated by phrase “‘serv- 
ice in the active National Guard of 
the several States, Territories, and 
the District of Columbia’’ contained 
in sec. 9, Pay Readjustment Act of 
1942, relative to longevity pay of en- 
listed men, is legal service in active 
National Guard of the several States, 
Territories, and Dist. of Col. as 
distinguished from service in inac- 


Time during which a commission was 
held in inactive National Guard— 
as distinguished from National 
Guard Reserve and National Guard 
of U. 8.—may not be counted in 
computing longevity pay under sec. 
3, Pay Readjustment Act of 1942, 
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Commissioned warrant officers of 
Naval Reserve may count for pur- 
poses of longevity pay, but not for 
purposes of period pay, under sec. 
8, Pay Readjustment Act of 1942, 
commissioned service in active 
National Guard (State) during 
periods of Federal recognition, and 
commissioned service in National 
Guard of U. 8, but periods in Na- 
tional Guard reserve or inactive 
National Guard may not be counted. 

Enlisted man may count service in 
active National Guard, whether in 
Federal service or not in Federal 
service, for purposes of longevity 
pay under sec. 9, Pay Readjustment 
EE Se caine cnctwaiistisibibuss 

National Guard or Reserve officer, 
entitled to pay under secs. 3 and 14, 
Pay Readjustment Act of 1942, who 
held a commission in inactive Na- 
tional Guard concurrently with a 
commission in Natioual Guard of 
U. 8. may count his commissioned 
service in National Guard of United 
States for purposes of longevity pay 
under said section 3, but he may not 
count commissioned service in in- 
active National Guard_............. 

National Guard or Reserve officer, 
entitled to pay under secs. 3 and 14, 
Pay Readjustment Act of 1942, who 
held a commission in National Guard 
of U. 8. while serving as a warrant 
officer or enlisted man in active 
National Guard may count the 
commissioned service for purposes 
of longevity pay under said section 3. 

Naval Reserve officers may count for 
purposes of longevity pay under 
sec. 3, Pay Readjustment Act of 
1942, commissioned service in active 
National Guard (State) during 
periods of Federal recognition, and 
commissioned service in National 
Guard of U. 8., but periods in Na- 
tional Guard reserve or inactive 
National Guard may not be counted. 

Service contemplated by phrase 
“service in the active National 
Guard of the several States, Terri- 
tories, and the District of Columbia’ 
contained in sec. 9, Pay Readjust- 
ment Act of 1942, relative to longev- 

ity pay of enlisted men, is legal 

service in active National Guard of 
the several States, Territories, and 

Dist of Col. as distinguished from 

service in inactive National Guard 

or National Guard Reserve........_. 
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Warrant officers of National Guard, 
when in active Federal service or 
when participating in exercises or 
performing duties provided for by 
sections 94, 97, and 99 of National 
Defense Act, as amended, may count 
prior service in active National 
Guard as a warrant officer or en- 
listed man for purposes of longevity 
pay under sec. 8, Pay Readjustment 
Act of 1942, but service in Organized 
Militia prior to July 1, 1916, may not 


Where, because of dual status which 
may exist in National Guard and 
National Guard of U. 8., an officer 
has met for the same period the 
requirements of the Pay Readjust- 
ment Act of 1942 with respect to 
service in the National Guard and 
the National Guard of U. 8. which 
may be counted for longevity pay 
purposes, the law does not authorize 
or contemplate counting of double 
time for such period. 

Organized Militia service: 

Enlisted man may not count State 
service, whether active or inactive, 
in Organized Militia prior to July 1, 
1916, for purposes of longevity pay 
under sec. 9, Pay Readjustment Act 
of 1942, but Federal service in Organ- 
ized Militia prior to July 1, 1916, 
being active service in the Army or 
a component thereof under statutes 
then in effect, may be counted_.__-- 

Warrant officers of National Guard, 
when in active Federal service or 
when participating in exercises or 
performing duties provided for by 
sections 94, 97, and 99 of National 
Defense Act, as amended, may count 
prior service in active National 
Guard as a warrant officer or enlisted 
man for purposes of longevity pay 
under sec, 8, Pay Readjustment Act 
of 1942, but service in Organized 
Militia prior to July 1, 1916, may 
not be counted 

Philippine service—prior’ commissioned 

service in Army of the Philippines 

may not be counted by an officer of 

Army of the United States in ecomput- 

ing his longevity or period pay under 

the Pay Readjustment Act of 1942, as 


Reserve service: 

Confirmation in grade and qualifica- 
tion for general service applica- 
bility—provision in sec. 3, Pay 
Readjustment Act of 1942, requiring 
confirmation in grade and qualifica- 


tion for all general service in order 
that full time for periods during 
which officer held reserve commis- 
sion may be counted for longevity 
pay purposes, applies only to Naval 
Reserve Force and Marine Corps 
Reserve Force in which, from 1916 
to 1925, such confirmation and quali- 
fication were required, and does not 
apply to other reserve services 


Enlisted Reserve Corps of Army— 
enlisted men may count both active 
and inactive service in enlisted 
Reserve Corps of Army for purposes 
of longevity pay under sec. 9, Pay 

* Readjustment Act of 1942 

National Guard: 

Commissioned warrant officers of 
Naval Reserve may count for 
purposes of longevity pay, but not 
for purposes of period pay, under 
sec. 8, Pay Readjustment Act of 
1942, commissioned service in 
active National Guard (State) 
during periods of Federal recogni- 
tion, and commissioned service in 
National Guard of U. 8. but peri- 
ods in National Guard reserve or 
inactive National Guard may not 


National Guard and Reserve officers 
entitled to pay under secs. 3 and 
14, Pay Readjustment Act of 1942 
may not count commissioned serv- 
ice in National Guard Reserve for 
purposes of longevity pay under 
said section 3 

Naval Reserve officers may count 
for purposes of longevity pay inder 
sec. 3, Pay Readjustment Act of 
1942, commissioned service in 
active National Guard (State) 
during periods of Federal recogni- 
tion, and commissioned service in 
National Guard of U. 8., but peri- 
ods in National Guard reserve or 
inactive National Guard may not 


Service contemplated by phrase 
“service in the active National 
Guard of the several States, Terri- 
tories, and the District of Colum- 
bia’ contained in sec. 9, Pay 
Readjustment Act of 1942, relative 
to longevity pay of enlisted men, 
is legal service in active National 
Guard of the several States, Terri- 
tories, and Dis. of Col. as distin- 
guished from service in inactive 
National Guard or National 
Guard Reserve 
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Corps, and Coast Guard may 
count inactive service in former 
Naval Reserve Force and former 
Marine Corps Reserve Force 
created by act, Aug. 29, 1916, in 
computing longevity increases in 
pay as provided by sec. 9, Pay 
Readjustment Act of 1942 for 
each 3 years of service 


Fleet reservists—under sec. 1, act, 


May 4, 1942, authorizing warrant 
officers and enlisted men of Naval 
Reserve, Marine Corps Reserve, 
and National Guard of U. 8. to be 
credited with longovity for pay 
purposes on basis of full time for 
all service since June 30, 1925, both 
active and inactive, in Naval Re- 
serve, Marine Corps Reserve, and 
National Guard, Navy enlisted 
men assigned or transferred to 
Fleet Reserve prior to completion 
of maximum service which may 
be counted for pay purposes are 
entitled to count their inactive 
time as reservists but only for 
longevity pay purposes when on 
active duty 


Naval Reserve officers may count 


for purposes of longevity pay 
under sec. 3, Pay Readjustment 
Act of 1942, full time for all periods 
of active service while holding 
commissions in Naval Reserve 
Force or Marine Corps Reserve 
Force created by act, Aug. 29, 
1916, but full time credit for in- 
active service in such Reserve 
Forces is limited to officers con- 
firmed in grade and qualified for 
all general service__.............- 


Naval Reserve officers (other than 


those in the reserve, active or re- 
tired, on effective date of Pay 
Readjustment Act of 1942 who are 
protected by saving clause in sec- 
tion 19) may not count for pur- 
poses of longevity pay under sec. 
3 of the act one-half time for pe- 
riods of inactive commissioned 
service while holding provisional 
grades in Naval Reserve Force or 
Marine Corps Reserve Force 
created by act of Aug. 29, 1916... 


Warrant officers and ealisted men 


of Naval Reserve may count all 
service, both active and inactive, 
in Naval Reserve Force or Marine 
Corps Reserve Force created by 
act, Aug. 29, 1916, for purposes of 
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pay under Pay Readjustment 
Act of 1942 


Warrant officers of Navy, Marine 


Corps and Coast Guard may 
count all service, both active and 
inactive, and commissioned war- 
rant officers may count all com- 
missioned service, both active and 
inactive, in former Naval Re- 
serve Force created by act, Aug. 
29, 1916, in computing longevity 
increases in pay aS provided in 
sec. 8, Pay Readjustment Act of 
1942 for each 3 years of service - -_- 


Officers’ Reserve Corps: 
Commissioned officers, including 


commissioned warrant officers, of 
Naval Reserve may count for 
purposes of longevity pay under 
secs. 3 and &, respectively, Pay 
Readjustment Act of 1942, full 
time for all periods during which 
they held commissions in Officers’ 
Reserve Corps of Army 


In computing under section 3 of Pay 


Readjustment Act of 1942 the 
jongevity pay of an Officers’ Re- 
servo Corps officer on active duty, 
credit should be given for full 
time for all periods during which 
he held a commission in Officers’ 
Reserve Corps, including time he 
was carried on list of Officers’ 
Reserve Corps officers deuomi- 
nated as the “Inactive Reserve’’- 


Marine Corps Reserve oflicer who, 


prior to acceptance of commission 
in Marine Corps Reserve, held a 
commission in Officers’ Resorve 
Corps of Army may be credited, 
for purposes of computing lon- 
gevity pay under sec. 3, Pay 
Readjustment Act of 1942, with 
full time for all periods during 
which he held a commission in 
such Officers’ Reserve Corps. -.- 


Sec. 9, Pay Readjustment Act of 


1942, which specifies service which 
may be counted for longevity pay 
purposes by enlisted men paid 
under its provisions, does not 
authorize counting of inactive 
service in Officers’ Reserve Corps, 
and, therefore, such inactive serv- 
ice may not be counted for lon- 
gevity pay purposes by Army 
enlisted man 


Regular Army Reserve: 

Inactive service in Regular Army 
Reserve may not be counted by 
warrant officers and enlisted men 
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Service credits—Continued. 

Reserve service—Continued. 

Regular Army Reserve—Continued. 
for purposes of longevity pay under 
secs. 8 and 9, respectively, of Pay 
Readjustment Act of 1942 

Prior inactive service in Regular 
Army Reserve, establisned by 
act, Apr. 25, 1938, may not be 
counted by an enlisted man there- 
of, on active duty, in computing 
his longevity pay under sec. 9, 
Pay Readjustment Act of 1942. ... 

Reserve service generally: 

Authority under sec. 7, Naval Re- 
serve Act of 1938, as amended, for 
commissioned warrant officers of 
Naval Reserve to count full time 
for all periods (both active and in- 
active) during which they held com- 
missions in Naval Reserve Force, 
Marine Corps Reserve Force, Naval 
Reserve, or Marine Corps Reserve, 
in computation of both longevity 
pay and period pay is not affected 
by Pay Readjustment Act of 1942, 
so that such reserve service may 
continue to be counted in comput- 
Sey Chote Hae. sinc. ck. oc dtdccwce 

Confirmation and qualification re- 
quirement—provision in sec. 3, Pay 
Readjustment Act of 1942, requir- 
ing confirmation in grade and 
qualification for all general service in 
order that full time for periods dur- 
ing which an officer held a reserve 
commission may be counted for 
longevity pay purposes, applies only 
to Naval Reserve Force and Marine 
Corps Reserve Force in which, from 
1916 to 1925, such confirmation and 
qualification were required, and 
does not apply to other reserve 
services named therein the laws 
pertaining to which did not require 
such confirmation and qualification - 

Retired personnel on active duty. See 
Pay, active duty, retired personnel, 
longevity credits. 

Supersedence of warrant officer and 
enlisted men previsions—sec. 1, act, 
May 4, 1942, prescribing service which 
may be counted for longevity pay 
purposes by warrant officers and 
enlisted men of Naval Reserve, Marine 
Corps Reserve, and National Guard 
of U. 8., being inconsistent with the 
more liberal provisions in secs. 8 and 
9 of subsequently enacted Pay Read- 
justment Act of 1942 relative to service 
which may be counted by warrant 
officers and enlisted men, are super- 
seded by later act to extent of such 
inconsistencies 
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Service credits—Continued. 

Time lost due to misconduct, absence 
without leave, imprisonment, etc.— 
commissioned officers paid under sec, 
sec. 1 or 3 of Pay Readjustment Act 
of 1942, as amended, who are entitled 
under section 3A to count for all pay 
purposes in time of war and six months 
thereafter “full time for all periods 
during which they were enlisted’’ may 
not count time lost, while previously 
serving as enlisted men, on account 
of sickness due to their own miscon- 
duct, absence without leave, absence 
over leave, or non-performance of 
duty because of imprisonment... .- is 


Missing, interned, or captured persons: 


Flying pay continuance—general rule— 
under sec. 2, act, Mar. 7, 1942, providing 
that any person in active service who is 
officially reported as missing, missing in 
action, interned in a neutral country, or 
captured by the enemy shall be entitled 
to receive or have credited to his account 
the same pay and allowances to which 
such person was entitled at beginning 
of absence, an officer receiving extra pay 
for flight duty when reported as absent 
for one of said causes is entitled to con 
tinue to receive or have credited to his 
account such additional pay during 
period so absent 

Jurisdiction—in general—sec. 

Mar. 7, 1942, which makes conclusive 
the settlement by head of department 
concerned, or persons designated by 
him, of accounts of persons missing in 
action, captured by the enemy, etc., 
contemplates that the settlement which 
is conclusive is with respect to dates and 
debits and credits at lawful rates, and 
questions as to the legality of the pay 
rates, ete., are for determination by 


Period between date of death and date 
when determination of date of death 
was made—entitlement in general— 
provisions in sec. 2, act, Mar. 7, 1942, 
permitting credits in their accounts or 
payments of pay and allowances to 
persons in active service officially re- 
ported missing, interned, etc., may not 
be considered as authorizing, at time the 
date of such person’s death is deter- 
mined, the crediting of his account with 
pay and allowances for period between 
date of his death and date determina- 
tion of said date was made. 


Pay rolls. See Pay Rolls. 
Period: 


Service credits: 
Cadet service—omission from secs. 1 
and 3, Pay Readjustment Act of 1942, 
as amended, of cadet service shows 
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in computing longevity or period pay 
of officers of Army of U. 8 

Commissioned warrant officers—only 
active commissioned service in Navy, 
Marine Corps and Coast Guard, and 
reserve components thereof, may be 
counted by a commissioned warrant 
officer of any of those services in 
determining whether he has com- 
pleted the 10 or 20 years of commis- 
sioned service with creditable record 
on active list to entitle him to pay of 
third or fourth period, as case may be, 
under sec. 8 of Pay Readjustment 


Midshipman service—midshipman serv- 
ice, U. 8. Navy, during years 1938 to 
1941 may not be counted in computing 
under Pay Readjustment Act of 1942, 
as amended, the longevity or period 
pay of an officer of the Army of the 


Philippine service—prior commissioned 
service in Army of the Philippines 
may not be counted by an officer of 
Army of the United States in com- 
puting his longevity or period pay 
under the Pay Readjustment Act of 


Authority under sec. 7, Naval Reserve 
Act of 1938, as amended, for com- 
missioned warrant officers of Naval 
Reserve to count full time for all 
periods (both active and inactive) 
during which they held commissions 
in Naval Reserve Force, Marine 
Corps Reserve Force, Naval Re- 
serve, or Marine Corps Reserve, in 


missioned service in active National 
Guard (State) during periods of 
Federal recognition, and commis- 
sioned service in National Guard of 
U. 8. but periods in National Guard 
reserve or inactive National Guard 
may not be counted 

General rule— Reserve officer appoint- 
ed subsequent to July 1, 1922, may 
not, under Pay Readjustment Act of 
1942, count inactive commissioned 
service for advancement in pay 


Retired personnel: 


Officers of Regular Navy on retired list 
who are ordered to active duty and 
who, under sec. 15, Pay Readjust- 
ment Act of 1942, are entitled to “full 
pay and allowances of the grade or 
rank in which they serve on active 
duty” are entitled to count inactive 
service since retirement in computing 
their active duty pay under section 
1 of said act, as amended by act of 
Dec. 2, 1942; and same rule is applica- 
ble in computing under section 3 of 
said Pay Readjustment Act, as 
amended, active duty pay of retired 
Naval Reserve officers on active 
duty. 22 C. G. 439, overruled, in 


Under Pay Readjustment Act of 1942, 
an Army officer retired prior to July 
1, 1922, for disability from wounds re- 
ceived in battle may not count, for 
purpose of advancement in pay 
period, inactive service on retired 
list which he may count for purpose 
of computing his longevity pay--.- 


computation of both longevity pay Promotions: 

and period pay is not affected by After death—general effect—in absence of 
Pay Readjustment Act of 1942, so statutory authority so providing, a pro- 
that such reserve service may con- motion after death of an officer does not 
tinue to be counted in computing authorize pay in the promoted grade or 


Commissioned officers, including com- 
missioned warrant officers, of Naval 
Reserve may count active service as 
aviation cadets for purposes of period 
and longevity pay under Pay Read- 
justment Act of 1942, where such 
service was under appointment in 
accordance with laws in effect prior 
to effective date of Naval Aviation 
Oadet Act of Aug. 4, 1942, as dis- 
tinguished from service as an avia- 
tion cadet enlisted under provisions 


Commissioned 
Naval Reserve may count for pur- 
poses of longevity pay, but not for 
purposes of period pay, under sec. 8, 
Pay Readjustment Act of 1942, com- 


announcement order—nurses, in gen- 
eral—member of Army Nurse Corps 
may be considered an “officer” within 
méaning of act of Oct. 14, 1942, which 
provides, inter alia, that every officer 
of Army of U. 8., or any component 
thereof, promoted to a higher grade 
after Dec. 7, 1941, shall be deemed for 
all purposes to have accepted his pro- 
motion to higher grade upon date of 
order announcing it, and shall receive 
pay and allowances of higher grade 
from such date, so that, upon promo- 
tion, members of the Corps may be 
considered as having accepted in like 


manner as officers of Army of U. 8....% 1049 
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act of June 30, 1942—sec. 5, act of 
June 30, 1942, providing that personnel 
temporarily appointed pursuant to act 
of July 24, 1941, shall be entitled to 
pay and allowances of rank to which 
so appointed from date of appointment, 
does not supersede act of Mar. 4, 1913, 
providing that all naval officers ad- 
vanced in rank shall be allowed pay 
and allowances of higher grades 
from date stated in their commissions— 
which act is still applicable to perma- 
nent promotions in Regular Navy— 
but merely supplements and extends 
its practical effect to include personnel 
temporarily appointed pursuant to act 
of July 24, 1941 


ing in temporary grade of lieutenant 
(jg), under act, July 24, 1941, is en- 
titled to pay, computed under sec. 8, 
Pay Readjustment Act of 1942, of a 
warrant officer with over 21 years’ 
total service, and allowances of 
second pay period provided for com- 
missioned warrant officers with less 
than 3 years’ service 


Retired: 
Applicability of computation provision in 


section 1, Pay Readjustment Act of 
1942—provision in sec. 1, Pay Readjust- 
ment Act of 1942, that for officers in the 


service on June 30, 1922, there shall be 


included in computation of pay all 
services “which was then counted in 


Temporary: 

General effect of erroneous discharges 
and reenlistments of enlisted men 
holding temporary appointments as 
officers—Navy and Marine Corps 
enlisted men who are temporarily 


computing longevity pay,”’ is applicable 
to officers on active list and not to retired 


Discussion in general 

General rule as to change in retired pay 
where pay rates are changed for active 
enlisted men—it has been established 


serving as officers under act, July 24, 
1941, and who have been discharged 
and reenlisted in their permanent 
status as enlisted men for the purpose 
of permitting them to receive, under an 
erroneous administrative interpreta- 
tion of the statute, the gratuities inci- 
dent to discharge and reenlistment of 
enlisted men may continue to be paid 
the pay and allowances authorized for 
grade or rank held by them as tempo- 
tary officers irrespective of whether the 
discharges and reenlistments were 
authorized 

Saved pay and allowances: 

Temporary commissioned pay and 
allowances becoming lower than 
those subsequently authorized for 
warrant officer—permanent war- 
rant officer who, on June 1, 1942, was 
being paid greater pay and allow- 
ances applicable to temporary grade 
of first lieutenant in which he was 
temporarily serving under act, July 
24, 1941, is entitled under saving pro- 
visions of sec. 7(a) of that act to re 
ceive on and after June 1, 1942, the 
greater pay and allowances, com- 
puted under sec. 8 of the Pay Re- 
adjustment Act of 1942, applicable 
to his permanent grade of warrant 


rant officer from warrant officer 
grade—permanent commissioned 
Navy warrant officer promoted from 
grade of warrant officer, with less 
than 3 years’ commissioned service 
and over 21 years’ total service, serv- 


for many years that when enlisted men’s 
retired pay is based on pay of rank in 
which retired, any change in pay of the 
rank for active enlisted men applies to 
retired pay of retired enlisted men of 


Longevity credits—inactive service on 


retired list—persons retired under Naval 
Reserve Act of 1938, whether placed on 
honorary retired list created by sec. 309 
of act or on Regular Navy retired list, 
are not thereafter officers or enlisted men 
of Naval Reserve in an inactive status, 
and, therefore, time on such honorary 
retired list of Naval Reserve warrant 
officers and enlisted men and time on 
such Regular Navy retired list of Fleet 
Reserve enlisted men who have been 
placed thereon for physical disability 
is not inactive reserve service which may 
be counted, pursuant to act, May 4, 
1942, for longevity pay purposes 


Retired pay based on pay received during 


six months prior to retirement: 
Computation where retirement is effec- 
tive June 1, 1942, effective date of Pay 
Readjustment Act of 1942—retired 
pay of Army enlisted man whose re- 
tirement on May 31, 1942, under act, 
June 30, 1941, became effective for re- 
tired pay purposes on June 1, 1942, 
effective date of Pay Readjustment 
Act of 1942, is for computation on basis 
of pay provided by said Pay Read- 
justment Act—without credit for 
money allowances for men on retired 
list—as though the pay rates contained 
therein applicable to an enlisted man 
of his grade actually had been in effect 
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Retired pay based on pay received during 
six months prior to retirement—Con. 

for six months prior to his retirement, 

rather than that it be computed on 

basis of average pay actually received 

for the six months prior to retirement, 


General substitution of pay rates pre- 
scribed by Pay Readjustment Act of 
1942—pay provisions of Pay Readjust- 
ment Act of 1942, approved June 16, 
1942, and specifically made effective 
June 1, 1942, are for application in 
computing retired pay on and after 
June 1, 1942, of enlisted men retired 
prior to June 1, 1942, under act of June 
30, 1941, in those cases where com- 
putation of pay under prior laws re- 
pealed by said Pay Readjustment 
Act of 1942, including repealed money 
allowances for men on retired list, 
results in lesser pay 

Status as “compensation”—retired pay of 
retired Army officer is ‘‘compensation”’ 
within meaning of statutory provision 
authorizing payment of not to exceed $10 
per diem in lieu of subsistence to persons 
employed in an advisory capacity “‘with- 
out other compensation from the United 

States,’’ so that the per diem allowance 

may not be paid to a retired Army 

officer, serving without compensation in 
the advisory capacity in which em- 
ployed, who is receiving retired pay - --. 

Statutory provision governing after June 

1, 1942—subsequent to June 1, 1942, pay 

and allowances of retired oflicers, 

whether in active or inactive duty status, 
are covered by sec. 15 of Pay Readjust- 

Se ee ee 

Saved pay and allowance matters: 

Commissioned warrant officer receiving 
saved pay of warrant officer—entitle- 
ment to saved pay of warrant officer 

under Pay Readjustment Act of 1942— 

commissioned Navy warrant officer with 

less than 3 years’ commissioned service 
and over 27 years’ total service who, on 

Juno 1, 1942, was being paid saved pay 

of warrant officer and allowances of sec- 

ond pay period, is entitled, under ser. 8, 

Pay Readjustment Act of 1942, to re- 

ceive on and after June 1, 1942, the pay, 

including longevity increase, of a war- 
rant officer with over 27 years’ service 
and allowances of second pay period 
prescribed by said section 8 for commis- 
sioned warrant officers with his com- 


Definition of term ‘‘compensation”’— 
word “compensation” as used in sec. 
19, Pay Readjustment Act of 1942, 
which saves a person, active or retired, 
covered by act from any reduction in 


In general—Continued. 

any pay, allowances, or compensation 
to which entitled upon eflective date 
of act, means total of pay and allow- 
ances received by such person 

Saving clause operation limitation— 
general saving clause in sec. 19, Pay 
Readjustment Act of 1942, providing 
that no person shall suffer, by reason 
of the act, any reduction in any pay, 
allowances, or compensation to which 
entitled upon effective date of act, 
operates only when fotal of pay and 
allowances computed under prior laws 
exceeds total of pay and allowances 
computed under 1942 act, and does 
not operate to entitle a permaneni 
warrent officer of Navy to greater pay 
computed under prior laws and greater 
allowances computed under 1942 act_- 

Retired personnel—saving clause opera- 
tion limitation—provision in sec. 19, Pay 

* Readjustment Act of 1942, saving per- 
sons, active or retired, covered by act 
from any reduction in any pay, allow- 
ances, or compensation to which enti- 
tled on effective date of act, saves to 
previously retired enlisted men only the 
total retired payment theretofore re- 
ceived, whether it was pay alone or con- 
sisted of pay plus commuted allowances, 
and where retired pay computed on pay 
prescribed by said 1942 act is greater 
than the total payment (consisting of 
pay and commuted allowances) thersto- 
fore received, man may not continue to 
receive commuted allowances in addi- 
tion to the greater pay 

Saving clause as authorizing continuance 
of additional pay after twelve months’ 
service—Navy enlisted man whose pay 
prior to June 1, 1942, plus $10 per month 
additional pay after 12 months’ service 
provided by sec, 8, act Aug. 18, 1941, was 
greater than his pay when computed un- 
der Pay Readjustment Act of 1942 is 
entitled, under saving provisions of 
Sec. 19 of 1942 act, to continue to receive 
his former pay including the $10 per 
month additional, so long as his grade 
or rating is not changed, until pay com- 
puted under 1942 act equals or exceeds 
such former pay, notwithstanding re- 
peal of said section 8 by 1942 act 

Temporary promotions. See Pay, pro- 
motions, temporary, saved pay and allow- 
ances. 

Warrant personnel—saving clause opera- 
tion limitation—general saving clause in 
sec. 19, Pay Readjustment Act of 1942, 
providing that no person shall suffer, by 
reason of the act, any reduction in any 
pay, allowances, or compensation to 
which entitled upon effective date of act 
operates only when total of pay and al- 
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Saved pay and allowance matters—Con. 
lowances computed under prior laws 
exceeds total of pay and allowances com- 
puted under 1942 act, and does not 
operate to entitle a permanent warrant 
officer of Navy to greater pay computed 
under prior laws and greater allowances 
computed under 1942 act.....-...-...-. 

Sea or foreign shore duty: 

Right to “‘sea duty” pay as being deter- 
mined by status with respect to vessel 
rather than whether duty is within or 
without U. S.—the right to payment of 
additional pay, authorized by sec. 2, 
Pay Readjustment Act of 1942, for mili- 
tary or naval personnel on “‘sea duty” 
as defined by head of Department con- 
cerned, depends upon individual’s status 
with respect to vessel; and whether he 
is within or without the continental 
limits of the United States does not affect 
his right to such additional pay 

“Sea duty” status as a question of fact— 
whether particular duty is “sea duty” 
for pay and allowances purposes is a 
question of fact 

Temporary sea or foreign shore duty: 
Army officer on temporary duty in 

Canada, which duty is not merely 
incident to or in connection with 
paramount or primary duty in U. &., 
is entitled to 10 percent increase in 
base pay authorized by sec. 2, Pay 
Readjustment Act of 1942, for com- 


Page 


missioned officers for any period of 


service while on duty in any place 
beyond continental limits of U. 8. 
or in Alaska. -- 

Shore duty administratively determined 
to be paramount for rental allowance 
purposes—Navy officer, without de- 
pendents, who is temporarily assigned 
to sea duty in addition to his shore 
duty may be paid rental allowance 
authorized by sec. 6, Pay Readjust- 
ment Act of 1942, where there has been 
a proper administrative determina- 
tion that his shore duty is paramount 
and, therefore, that he is not on “‘sea 
duty” as that term is defined in Exec- 
utive regulations issued pursuant to 
said sec. 6, but he may not for same 
period receive extra pay for sea duty, 
authorized by sec. 2 of the act, by 
virtue of an inconsistent administra- 
tive determination that, for such pur- 
pose he is on sea duty. 22 C.G, 289, 


While in hospital: 
In general: 

In view of provisions of sec. 2, Pay 
Readjustment Act of 1942, authoriz- 
ing additional pay to military and 
naval personnel for service while 
on sea duty “‘as such duty may be 
defined by the head of the Depart- 
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While in hospital—Continued. 
In general—Continued. 
ment concerned,’”’? Army personnel 
are entitled to continue to receive 
increased pay for sea duty while 
sick in hospital on shore in U. 8. if 
they are not detached from sea duty 
and are under orders to return there- 
to, in accordance with regulations, 
issued by Sec. of War pursuant to 
said act, defining such service as 


Under sec. 2, Pay Readjustment Act 
of 1942, authorizing additional pay 
to military and naval personnel 
while on duty in any place beyond 
continental limits of U. 8. or in 
Alaska, Army personnel are entitled 
to additional pay while absent on 
leave or furlough, or sick in hospital 
if not detached from foreign service 
and are under orders to return 
thereto, provided they remain out- 
side continental limits of U. 8.; but 
if they return to U. 8. during such 
absence, right to additional pay 


While on leave or furlough: 
In general: 

Inasmuch as current regulations de- 
fining sea duty issued by Sec. of 
War pursuant to sec. 2, Pay Read- 
justment Act of 1942, authorizing 
additional pay to military and naval 
personnel for service while on sea 
duty “‘as such duty may be defined 
by the head of the Department con- 
cerned,” do not expressly include 
periods during which Army per- 
sonnel are on leave or furlough even 
though not detached from vessel to 
which assigned, such periods may 
not be included as periods of ‘‘serv- 
ice’ within meaning of said regu- 
lations for which payment of sea 
duty pay is authorized 

In view of provisions of sec. 2, Pay 
Readjustment Act of 1942, author- 
izing additional pay to military and 
naval personnel for service while 
on sea duty ‘‘as such duty may be 
defined by the head of the Depart- 
ment concerned,’’ Army personnel 
are entitled to continue to receive 
increased pay for sea duty while 
sick in hospital on shore in U. 8. if 
they are not detached from sea duty 
and are under orders to return there- 
to, in accordance with regulations, 
issued by Sec. of War pursuant to 
said act, defining such service as 


Under sec. 2, Pay Readjustment Act 
of 1942, authorizing additional pay to 
military and naval personnel while 
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While on leave or furlough—Continued. 
In general—Continued. 
on duty in any place beyond conti- 
nental limits of U. 8. or in Alaska, 
Army personnel are entitled to addi- 
tional pay while absent on leave or 
furlough, or sick in hospital] if not 
detached from foreign service and 
are under orders to return thereto, 
provided they remain outside con- 
tinental limits of U. 8.; but if they 
return to U. 8. during such absence, 
right to additional pay ceases 
Women’s Army Auxiliary Corps mem- 
bers, in general—under act of Oct. 26, 
1942, providing that members of Wom- 
en’s Army Auxiliary Corps shall 
receive pay and allowances “‘at the 
rates”’ provided for Army officers and 
enlisted men of corresponding rank or 
grade, without dependents, members of 
said Corps are entitled to receive same 
increased pay for foreign service as is 
provided by sec. 2, Pay Readjustment 
Act of 1942, for Army personnel of 
corresponding rank or grade............. 


Rent: 

Apportionment—general rule—no ad- 
justment in rent or other charges is 
ordinarily authorized in event of 
termination of a tenancy or change in 
rental rate between rent days where 
rental or other charges are payable in 
advance unless contract or lease pro- 


Condemnation awards—rental pay- 
ments required under condemnation 
award in connection with use of prop- 
erty requisitioned by Govt. under 
authority of sec. 201, Second War 
Powers Act, 1942, : ay, in view of 
advance payment prohibition of sec. 
3648, R. 8., be made in advance only 
to extent necessary to satisfy award 
for interests condemned. 


Estimated liability v. actual liability basis— 


general rule—ordinarily, payment in an 
estimated amount for services rendered 
U. 8. is unauthorized where amount of 
actual services can be definitely deter- 


Fractions of a month—lease rentals. See 


PAYMENTS: 
Absence or unenforceability of contracts— 
unauthorized cost-plus subcontracts— 


Leases, rent, fractions of a month. 
PAY ROLLS: 
Forms—revision—savings bond, retirement 


A cost-plus-a-fixed-fee contractor may not 
be reimbursed on a quantum meruit or 
other basis for articles and services fur- 
nished the Govt. in connection with per- 
formance of its contract executed under 
authority of act of July 2, 1940, where the 
articles and services were obtained by 
prime contractor from # subcontractor 
under a cost-plus-a-percentage-of-cost con- 
tract in contravention of prohibition in 
said act against use of cost-plus-a-percent- 
age-of-cost “system” of contracting... __- 


Advance: 


Apportionment in event of termination 
of contract or change in contract rates— 
general rule—no adjustment in rent or 
other charges is ordinarily authorized in 
event of termination of a tenancy or 
change in rental rate between rent days 
where rental or other charges are payable 
in advance unless contract or lease pro- 


Informaton required: 


fund, Victory tax, and other salary deduc- 
tion purposes—Gen. Reg. 34, Supp. 9, 
Rint ittchennontdiamsinsiaiianscane 
Missing, interned, or captured employees 
—it is proper to carry upon the pay rolls 
names of employees within the purview 
of sec. 2, act, Mar. 7, 1942, authorizing 
continuance of pay of employees who 
are officially reported as missing, missing 
in action, interned in a neutral country, 
or captured by an enemy, but, if that be 
done, notation should be made in re- 
marks column in each case (giving ap- 
plicable reason for employee’s absence) 
that no check is to be drawn as it cannot 


Salary tax deductions: 
Employee family status designations: 
Gen. Reg. 54, Supp. 16, June 12, 1943__ 
Gen. Reg. 96, Supp. 2, June 29, 1943_. 


Gen. Reg. 96, Supp. 2, June 29, 1943. ___ 
Names. See Names, pay rolls. 
PENSIONS: 


As constituting financial interest—“Finan- 


vides otherwise......................-.. 599 
Purchase of use of a patent for its life— 
lump sum payment at time of purchase— 


payment of & lump sum for 8 license to 
use a patent for its remaining life (15 
years) is not in contravention of prohi- 
bition tn sec. 3648, R. 8., against pay- 
ment for services in advance of their 
rendition, and, therefore, there is no 
legal objection to the purchase of such 
& license the subject matter of which is 
reasonably within the objects for which 


cially interested” employment. restric- 
tions—person who, as an ex-employee, 
receives a pension from a company en- 
gaged in manufacture of telephone equip- 
ment is “financially interested” in such 
company so as to be barred from employ- 
ment by Federal Communications Com- 
mission by section 4 (b) of Commu- 
nications Act of 1934 that no person 
in employ of the Commission shall be 
financially interested in certain specified 





INDEX DIGEST 1305 


Page | PERSONAL INJURIES—Continued. Page 
Damages—Continued. 


PENSIONS—Continued. 
activities or entities, such as manufacture 


or sale of apparatus for wire or radio com- 

munication, or in companies furnishing 

apparatus to other companies engaged in 
wire or radio communication, ete 

Transfer of St. Elizabeths Hospital inmates: 

Authority to transfer inmates as embrac- 
ing authority to transfer funds—al- 
though Exec. Order 9079, authorizing 
transfer of insane persons from St. Eliza- 
beths Hospital to Public Health Service 
Hospitals at Lexington, Kentucky, and 
Fort Worth, Texas, contains no specific 
direction to transfer personal and pen- 
sions funds to credit of such transferred 
patients, such authority is implied by 
power to order transfer of patients them- 
selves, provided that in cases where a 
committee or guardian has control of 
funds of patient, proper acquittance or 
release be obtained in respect of transfer 
of such funds. 

Transfer of pension funds to bonded 
rather than nonbonded officer—where 
insane persons are transferred pursuant 
to Exec. Order 9079 from St. Elizabeths 
Hospital to Public Health Service 
hospitals, suggestion made that personal 
and pension funds to credit of such pa- 
tients be transferred direct to agent 
cashier, who is bonded, of institution 
to which transferred rather than to 
Medical Officer in charge 


to settlement, generally, of claims not 
exceeding $1,000 for damages to property 
or persons of inhabitants of any foreign 
country caused by Army, Navy or 
Marine Corps forces, does not repeal or 
supersede act, Apr. 18, 1918, which 
authorizes settlement of claims of in- 
habitants of friendly European countries 
for damage caused by American military 
forces without limitation as to amount, 
so that claims arising in Europe not 
exceeding $1,000 in amount may be dis- 
posed of under either act, if they other- 
wise conform to requirements of each 
act, and larger claims are for considera- 
tion under said act of Apr. 18, 1918._.___ 

Criminal acts—payable status of damage 
claim—under act, Apr. 18, 1918, pertain- 
ing to settlement of claims of inhabitants 
of friendly European countries for 
damages caused by American military 
forces, claims may be settled for property 
damage, personal injuries, or death 
caused by criminal acts of military 
personnel, provided, in accordance with 
terms of the statute, such claims would 
be payable according to law or practice 
governing military forces of country 
in which they occur 

Pain, suffering, loss of earnings, etc., as 
payable items—in general as to act of 
Apr. 18, 1918—act of Apr. 18, 1918, per- 


‘PERIODICALS: 
See Books, Periodicals, and Newspapers, 


periodicals. 
PERSONAL FURNISHINGS: 


Appropriation availability—uniforms—civil- 


taining to settlement of claims of in- 
habitants of friendly European countries 
for damages caused by American mil- 
itary forces, is applicable not only to 
claims for damage to property, but ap- 


ian employees attached to armed forces— 
in absence of specific statutory authority 
otherwise, uniforms required by Army 
regulations to be worn by civilian em- 
ployees of a Govt. agency in war zones 
may not be considered as equipment to be 
procured and furnished by the Govt. at 
public expense, but must be considered as 
personal furnishing to be procured at 
expense of employees 


PERSONAL INJURIES: 


Damages: 

Act of Apr. 18, 1918, claim-settlement 
authorization continuance—act, Jan. 2, 
1942, pertaining to settlement, generally, 
of claims not exceeding $1,000 for dam- 
ages to property or persons of inhabitants 
of any foreign country caused by Army, 
Navy or Marine Corps forces, does not 
repeal or supersede act, Apr. 18, 1918, 
which authorizes settlement of claims 
of inhabitants of friendly European 
countries for damage caused by Ameri- 
can military forces without limitation 


Concurrent operation of claim-settlement 
authorization acts of Apr. 18, 1918, and 
Jan. 2, 1942—act, Jan. 2, 1942, pertaining 


plies, also, to claims arising from per- 
sonal injury or death, including claims 
for damages for pain, suffering, loss of 
earning capacity, and loss of prospective 
support, provided, in accordance with 
terms of the statute, such claims would 
be payable according to the law or 
practice governing military forces of 
country in which they occur 

Scope of term “American military forces’’— 
term “‘American military forces” as used 
in act of Apr. 18, 1918, relating to settle- 
ment of claims of inhabitants of friendly 
European countries for damages caused 
by such forces, includes forces of Navy 
and Marine Corps as well as Army. ....- 


PERSONAL SERVICES: 
Advertising necessity or non-necessity. See 


Advertising, necessify or non-necessity, pere 
sonal services. 


Private contract v. Government personnel: 


Genera} basis for objection to procure- 
ment by private contract—objection to 
contracting with firm or third party for 
personal services is not based upon “‘seat 
of government” personal services em- 
ployment prohibition in act of Aug. 5, 
1882, but upon fact that such contracts 
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Private contract v. Government personnel— 

Continued. 
delegate to contractor right to select 
persons to render services for Govt. in 
contravention of sec. 160, R. &, as 
amended, requiring all appointments of 
officers or employees to be made by head 
of department or agency, or, in field 
service, by subordinate to whom author- 
ity has been delegated; and upon basis 
that contractors employees would not 
be subject to direct supervision such 
as is generally exercised over Federal 


Janitors—general rule—where, in con- 
nection with janitor services, Govt. 
furnishes all supplies and equipment, 
such as brushes, cleaning supplies, 
ladders, etc., leaving nothing but labor 
of individual to be furnished, the services 
are for performance by Govt. employees, 
either full or part time, appointed in 
accordance with civil service rules and 
regulations, but where it is administra- 
tively determined to be to Govt.’s ad- 
vantage to have all supplies and equip- 
ment, as well as labor, furnished by 
contract, there is no objection to pro- 


curing the services on a nonpersonal . 


service basis, provided that, when appli- 
cable, there is compliance with adver- 
tising, ete., requirements of section 
SE ER eee 
Seat of government—legisiative prohibi- 
tion—applicability to field service in 
general—prohibition in act, Aug. 5, 1882, 
against employment of persons at the ‘‘seat 
of government’’ unless employment is 
authorized and payment therefor pro- 
vided in law granting appropriation, bas 
no application to field service 


PHILIPPINE ISLANDS: 


Ordering of armed forces into United States 
service—costs and expenses—manner of 
reimbursement—former officer of Army 
of the Philippines, who is now an officer of 
Army of U. 8., has no claim against U. 8. 
by reason of his service in Army of the 
Philippines, since act of Dec. 17, 1941, pro- 
vides that all costs to the U. 8. of services 
of Army of the Philippines (which was 
called into service of armed forces of U. 8. 
by order of the President, dated July 26, 
1941) are payable to Commonwealth of the 
Philippines and not to any individual 


PHYSICAL EXAMINATIONS: 


Civilian employees—appropriation availa- 
bility—prevention of iliness—periodic 
physical examinations of civilian em- 
ployees at chemical warfare laboratory for 
protection of their health by early detec- 
tion of arsenic poisoning represent pre- 
cautionary measures to prevent illness— 
as distinguished from curative medical 
treatment—-which are primarily for the 


INDEX DIGEST 


Government’s benefit as a necessary 
incident to successful operation of labora- 
tory, and, therefore, expense thereof may 
be paid from appropriation, “Chemical 
Warfare Service, Army, 1942,” available 
for operation of laboratory even though 
such expense is not specifically provided 


Prospective employees—appropriation avail- 
ability—general rule—cost of medical 
examinations to determine physical 
eligibility or fitness for appointment to 
civilian Federal positions is a personal 
expense of applicants for positions and is 
not chargeable to the Govt. unless pro- 
vided for by statute or in an appropria- 
tionact. 22C. G. 32, distinguished 


POST OFFICE DEPARTMENT: 


Mails: 
Insured: 
Government shipments: 
General rule as to whether authorized: 

Primary purpose of Govt. Losses in 
Shipment Act of July 8, 1937, was 
to abrogate existing practice of 
Govt. of carrying commercial in- 
surance with private insurance 
companies to obtain protection 
against loss in shipment of “val- 
uables,” and to effect saving of 
amounts which otherwise would 
be expended in payment of pre- 
miums to said companies, hence, 
it is at least doubtful that term 
“insurance” appearing in said act 
was intended to include postal 
ED ec ceietton<eipepienne 

The procurement, on a Govt. ship- 
ment of “‘valuables,’’ of postal in- 
surance involving not only in- 
demnity against loss or damage 
but a special service which mini- 
mizes risk of loss may be con- 
sidered as not contravening Govt. 
Losses in Shipment Act of July 8, 
1937, which prohibits the procure- 
ment of insurance in the shipment 
of “valuables” 

This office will interpose no objec- 
tion to payment of postal indem- 
nity on Government shipments of 
valuable articles which are rifled 
in the mails, even though the 
Govt. Losses in Shipment Act of 
July 8, 1937, prohibits procurement 
of insurance on Govt. shipments 
of valuables except as therein 


Messenger-service contracts—propriety of 
contracting with member of Government 
employee’s family—awarding to wife of 
regular postal employee of mail messen- 
ger contract which contemplates pro- 
curement of personal services separate 
and distinct from those rendered by 
husband is not objectionable where 
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Mails—Continued. 
husband was not involved in his official 
capacity in preparing or advertising for 
the bids, or in the letting of the contract; 
nor would payments under such con- 
tract constitute payment of additional 
compensation to the husband in contra- 
vention of sec. 1765, R. S., even though 
under the community property laws of 
State involved, the husband ‘‘would 
automatically participate to the extent 
of 50 percent in any profits under the 
contract” 
Postal Service: 

Compensation. See Compensation, Postal 
Service. 

Mails. See Post Office Department, mails. 

Postmasters—percentage increase in clerk 
hire allowances under act of Apr. 9, 
1943—the provision in the act of Apr. 9, 
1943, limiting to not to exceed an average 
of $25 per month the 15 percent increase 
in the allowance to third-class post- 
masters for clerk hire authorized by the 
said act, is not to be applied to the com- 
bined allowances for “Clerk Hire,” 
“Separating Mails,” and “Unusual 
Conditions,” but, rather, each of the 
said allowances is to be considered as 
increased in an amount not in excess of 
an average of $25 per month 


Salary deductions—income tax with- 


military personnel—while the salary of a 
postmaster at fourth class and Presidental 
offices may be increased where additional 
business is caused by proximity of military 
or naval forces even though, due to ex- 
tension of the free mailing privilege to 
such forces, there is a decrease in receipts 
and cancellations, the classification of 
post offices must continue to be based upon 
receipts and cancellations as required by 


See Post Office Department, post offices. 


POWERS OF ATTORNEY: 


Dependents’ transportation-cost reimburse- 
ment—recognition basis in general—A 
valid power of attorney executed by an 
Army officer authorizing his wife as at- 
torney in fact to demand moneys due him 
from U. 8. may be accepted as sufficient 
to authorize her to sign a voucher in his be- 
half for commercial cost of transportation 
of dependents on permanent change of 
station, since it is understood that in no 
event can the item be paid the officer at 
his post of duty but that the Finance 
Office at Washington, D. C., is the only 
office authorized to settle such accounts __. 


Recognition only if exclusive, including 
principal : 

A power of attorney executed by Army 
officer authorizing an attorney in fact to 
demand payment of moneys from U. 8. 
cannot be recognized if item being 
claimed under such power could also be 
paid to the principal as part of his pay 
and allowances by a paymaster of the 
Army; and any such powers of attorney 
that have been or may be held by this 
office to be valid are valid only as to items 
of allowance that cannot be paid officer 
by a paymaster of Army where he may 


Power of attorney authorizing attorney to 
demand payment of moneys from U. 8. 
must be exclusive, including principal -- 


RESIDENT OF THE UNITED 


STATES: 


Holiday work requirement—general effect 


on employees’ rights and benefits— Presi- 
dental or administrative orders requiring 
work on legal holidays during war emer- 
gency do not and cannot change status of 
such holidays for purpose of applying 
statutes and regulations having force and 
effect of law granting rights and benefits 
on basis of the holidays 


PRESUMPTIONS: 
See Evidence, presumptions. 
PRINTIN 


G AND BINDING: 


Appropriation limitations on amounts avail- 


able for expenditure—genera! limitation 
as being operative in absence of specific 
limitation—while appropriation for Office 
for Emergency Management in act of July 
25, 1942, contains no limitation on amount 
to be expended for printing and binding, 
expenditures for such purpose are subject 
to general limitation in see. 293 of said act 
that amounts expended for printing and 
binding, traveling expenses, etc., shall not 
exceed sums set forth in justifications of 
Budget estimates submitted to Commit- 
tee on Appropriations, House of Repre- 


Blank books. See Stationery, blank books. 

Fanfold forms interleaved with carbon 
paper, with or without printing—as being 
articles cost of which is chargeable to 
appropriation for printing and binding— 
if fanfold forms interleaved with carbon 
paper are “manifold forms” such as are 
required by act of June 28, 1902, to be 
charged to printing and binding allotment 
of the requisitioning Govt. establishment, 
their entire cost, including any printing 
thereon—which is required to be done at 
Govt. Printing Office unless proper clear- 
ance is obtained—is chargeable to printing 
and binding limitation of the applicable 


Gummed labels, with or without printing— 
as being articles cost of which is charge- 
able to appropriation for printing and 
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binding—while cost of gummed labels, 
without printing, which are not required 
to be obtained from Govt. Printing Office, 
is not chargeable to printing and binding 
limitation of applicable appropriation, cost 
of any printing thereon required to fit 
them for official use must be charged to 
such limitation, and printing should be 
procured from Govt. Printing Office unless 
a clearance first is obtained in accordance 
with act of July 8, 1935 
Writings of Government personnel : 
Procurement of writings as constituting a 
charge to appropriation for printing 
and binding: 

Copies of a special printing, with certain 
additions, of a pamphlet prepared in 
its original form by a Referee in Bank- 
ruptey on procedure, etc., for handling 
estates of bankrupts may be procured 
from the private publisher for official 
use by Administrative Office of U. 8. 
Courts and cost thereof may be 
charged to an appropriation available 
for purchase of law books, rather than 
to a printing and binding appropria- 
tion, if pamphlet was prepared and 
published by Referee on his private 
responsibility, with permission of 
agency under which serving at time of 
its publication, and the Govt. has no 
proprietary interest therein 

Procurement for official use by Admin- 
istrative Office of U. 8. Courts of copies 
of a special printing, with certain addi- 
tions, of a pamphlet prepared in its 
original form by @ Referee in Bank- 
ruptcy, and published by a private 
publisher, on procedure, etc., for han- 
dling estates of bankrupts constitutes 
a matter of printing and binding if 
pamphlet was prepared by Referee in 
his official capacity and Govt. has a 
proprietary interest therein, and, under 
such circumstances, cost must be 
charged to printing and binding appro- 
priation regardless of whether printing 
be done by Govt. Printing Office pur- 
suant to act, Mar. 11, 1919, or whether 
procured elsewhere under proper 


PRIVATE PROPERTY: 


See Property, private. 


PROMOTIONS: 


See, also, Compensation, promotions; Pay, 
promotions. 

General effect of temporary war promotions 
on allowances in kind already furnished 
in enlisted status—while under act of June 
30, 1942, military, etc., personnel tempo- 
rarily appointed pursuant to act of July 24, 
1941, are entitled to pay and allowances 
of rank to which so appointed from date 
such appointments are made, such provi- 


sions have never been applied so as to 
retroactively change allowances already 
furnished in kind 

General effect of temporary war promotions 
on rights to allowances in kind accrued in 
lower rank—where naval officer, prior to 
receipt of notice of temporary premotion 
to higher rank, is required to comply with 
orders for permanent change of station as 
officer of lower rank, he is not entitled to 
weight allowance of household effects 
authorized by Navy regulations to be 
transported in kind for officers of higher 
rank, by virtue of sec. 5, act of June 30, 
1942, providing that personnel temporarily 
appointed pursuant to act of July 24, 1941, 
shall be entitled to pay and allowances of 
rank to which so appointed from date of 
I on conan ieemmniienmees 


PROPERTY: 


Private: 

Customary rule under international law 
for payment of value when taken by sov- 
ereign—it is a well established principle of 
customary international law that when 
&@ sovereign power takes private prop- 
erty—such as foreign vessels during time 
of war—just compensation, representing 
the fair market value of the property 
at the time of the taking, should be paid 
the owner of such property 

Damage, loss, or destruction: 

Military, naval, etc., service: 

Act of Apr. 18, 1918, claim-settlement 
authorization continuance—act, 
Jan. 2, 1942, pertaining to settlement, 
generally, of claims not exceeding 
$1,000 for damages to property or per- 
sons of inhabitants of any foreign 
country caused by Army, Navy or 
Marine Corps forces, does not repeal 
or supersede act, Apr. 18, 1918, 
which authorizes settlement of 
claims of inhabitants of friendly 
European countries for damage 
caused by American military forces 
without limitation as to amount... 

Clothing furnished survivors of tor- 
pedoed vessel—act, Oct. 6, 1917, 
providing for reimbursement of 
Navy personnel for certain losses of 
personal property in marine disas- 
ters, etc., does not extend to a case 
where Navy enlisted men furnished 
their personal clothing, blankets, 
ete., to survivors of a torpedoed 
vessel. Decision indicates articles 
furnished should be taken into con- 
sideration in adjusting claims of sur- 
vivors of torpedoed vessel who 


Cencurrent operation of claim-settle- 
ment authorization acts of Apr. 18, 
1918, and Jan. 2, 1942—act, Jan. 2, 
1942, pertaining to settlement, gen- 
erally,'of claims not exceeding $1,000 
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Military, naval, ete., service—Con. 


for damages to property or persons of 
inhabitants of any foreign country 
caused by Army, Navy or Marine 
Corps forces, does not repeal or 
supersede act, Apr. 18, 1918, which 
authorizes settlement of claims of 
inhabitants of friendly European 
countries for damage caused by 
American military forces without 
limitation as to amount, so that 
claims arising in Europe not exceed- 
ing $1,000 in amount may be disposed 
of under either act, if they otherwise 
conform to requirements of each act, 
and larger claims are for considera- 
tion under said act of Apr. 18, 1918_- 
Criminal acts—payable status of dam- 
age claim—under act, Apr. 18, 1918, 
pertaining to settlement of claims of 
inhabitants of friendly European 


may be settled for property damage, 
personal injuries, or death caused by 
criminal acts of military personnel, 
provided, in accordance with terms 
of the statute, such claims would be 
payable according to law or practice 
governing military forces of country 
in which they occur 
“Loss” defined—word “loss” as used 
in act, Oct. 6, 1917, providing for 
reimbursement of Navy personnel 
for certain losses of personal property 
in marine disasters, etc., means un- 
intentional parting with something 
of value and does not comprehend 
case where personal clothing, etc., of 
Navy enlisted men are furnished to 
survivors of torpedoed vessel, claims 
in such cases being for assertion not 
by men who voluntarily divested 
themselves of possession but by men 
of torpedoed vessel who suffered loss. 
Subrogation. See Property, private, 
damage, loss, or destruction, subroga- 
tion. 
Transit. See Property, private, dam- 
age, loss, or destruction, transit. 
Storage—transportation, packing, etc., 
charge liability—where, in connection 
with decentralization of Govt. agency, 
contract for motor van shipment of an 
employee’s household effects provided 
for storage in transit at carrier’s ware- 
house pending receipt of. employee’s 
address at new station, and greater 
portion of said effects was destroyed by 
fire while so stored and within specified 
storage privilege period, payment to 
carrier is limited to packing, unpack- 
ing, and transportation charges appli- 
cable to that portion of effects actually 


delivered, and, as storage charges were 
“for 30 days or fraction thereof,” 
amount payable therefor is not subject 
to deduction merely because storage 
period was less than 30 days 


Subrogation: 


Statement in 21 Comp. Gen. 341 that 
“there is no basis for a claim in 
such a case by a party as subrogee 
unless the damage was due to negli- 
gence with which the Govt. would 
be chargeable were it subject to 
suit,’’ must be read in light of act of 
June 16, 1921, there involved, re- 
stricting damage claims authorized 
to be settled to those resulting from 
authorized activities of P. O. Dept., 
which act differs in that respect 
from act of July 11, 1919, which is 
sufficiently broad to authorize Sec. 
of Navy to pay claims for damages 
occasioned by members of naval 
service or Marine Corps not acting 
within scope of their employment. . 

Subrogated claims of insurance com- 
panies arising out of damage to pri- 
vate property by members of naval 
service or Marine Corps, not acting 
within scope of their employment, 
may be considered and paid by Sec. 
of Navy under act of July 11, 1919, 
authorizing him to consider and pay 
“claims for damages (other than such 
as are occasioned by vessels of the 
Navy), toand loss of privately owned 
property, occurring subsequent to 
April 6, 1917, where the amount of the 
claim does not exceed $500, for which 
damage or loss men in the naval 
service or Marine Corps are found 
to be responsible.” 6 C. G. 770, to 
the contrary, will no longer be 


Personal effects transported with 
owner—personal effects of Army én- 
listed man which were turned over 
to proper authorities for transporta- 
tion under orders for permanent 
change of station which required 
effects to be transported on same 
military plane on which he was to 
be transported were not hand bag- 
gage in custody of the man during 
such transportation but were the 
authorized change of station allow- 
ance for which payment of an other- 
wise proper claim under act, Mar. 
4, 1921, on account of damage thereto 
or loss thereof while being so trans- 
ported is authorized. 27 OC. D. 469, 


liability—where, in connection with 
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decentralization of Govt. agency, 
contract for motor van shipment of 
an employee's household effects pro- 
vided for storage in transit at car- 
rier’s warehouse pending receipt of 
employee’s address at new station, 
and greater portion of said effects was 
destroyed by fire while so stored and 
within specified storage privilege 
period, payment to carrier is limited 
to packing, unpacking, and trans- 
portation charges applicable to that 
portion of effects actually delivered, 
and, as storage charges were “‘for 30 
days or fraction thereof,”” amount 
payable therefor is not subject to 
deduction merely because storage 
Period was less than 30 days 


Repairs and improLements. See Leases, 

repairs and improvements; Repairs and 

Improvements, private property. 
Taking for Government use: 


A 


dvance payment of rent under con- 
demnation award—rental payments 
required under condemnation award 
in connection with use of property req- 
uisitioned by Govt. under authority 
of sec. 201, Second War Powers Act, 
1942, may, in view of advance pay- 
ment prohibition of sec. 3648, R. 8., be 
made in advance only to extent neces- 
sary to satisfy award for interests con- 


Applicability of Economy Act rental 


limitation—provisions in sec. 322, 
Economy Act, as amended, that 
rentals of leased premises shall not 
exceed 15 percent of fair market value 
thereof, are pot applicable in cases 
where use of property is acquired by 
Govt. through condemnation pro- 
ceedings under authority of sec. 201, 
Second War Powers Act, 1942 


Applicability of Economy Act repair and 


improvement limitation—provisions in 
sec. 322, Economy Act, as amended, 
that alterations, improvements and 
repairs shall not exceed 25 percent of 
first year’s rental, are not applicable 
in cases where use of property is ac- 
quired by Govt. through condemna- 
tion proceedings under authority of 
sec. 201, Second War Powers Act, 1942. 


Ceonseqnential damages as element of 


compensation—Government cannot 
take private property without just 
compensation, and it has been held 
that just compensation is measured 
by market value of property taken 
but that it does not include con- 


Factors, in general, determining 


amounts to be expended for repairs, 


ete.—extent to which repairs and 
improvements may be made to prem- 
ises requisitioned for use of U. 8. un- 
der authority of sec, 201, Second War 
Powers Act, 1942, is not affected by 
provision in sec. 322, Economy Act, as 
amended, restricting to 25 percent of 
first year’s rental amount which may 
be expended for repairs, etc., to leased 
premises, but, rather, making of re- 
pairs, etc., should be governed by 
sound administrative discretion, 
having regard to term of occupancy 
and purposes for which occupied, it 
being duty of administrative officers 
to protect to fullest extent the interest 


Where leaseholds are taken for Gov- 
ernment use practice has been in 
some cases in measuring damages of 
lessee to subtract from market value 
of unexpired portion of his term the 
amount of rent he would otherwise 
have had to pay and the actual ex- 
pense of operation which he has 
saved, but if lessee’s obligation is 
such that he continues to pay rent 
to lessor, he is also entitled to recover 
amount of such obligation 

While the use of property can be taken 
as well as title to property, where 
lease contains “‘eminent domain” 
clause providing that in event of 
taking the lease shall terminate, the 


tion—Government cannot take private 
property without just compensation, 
and it has been held that just com- 
pensation is measured by market value 
of property taken but that it does not 
include consequential damages 


Profit as an element of value—in de- 


termining just compensation to be 
paid for private property appropriated 
or requisitioned for title or use by 
Govt., the element of profit, alone— 
which depends upon fortune, skill and 
good management with which a busi- 
ness is conducted—furnishes no test 
of value of property taken and may 
not be accepted in condemnation 
proceedings as proof of market value, 
but where Govt. takes not only 
property but business conducted there- 
on, evidence of profits is allowable---- 


Requisitioning of vessels. See Vessels, 


purchase, requisition, etc. 


What constitutes “property” for com- 


pengation purposes—word “property” 
as used in Fifth Amendment of Con- 
stitution includes not only the fee, but 


. 
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Disposition authority in generat: 


Taking for Government use—Continued. 
also life estates, terms for years, tenan- 
cies from year to year, and subtenan- 
cies; but other possessory estates of 
lesser dignity, such as tenancies at 
will or at sufferance or of licensees 
holding under licenses revocable at 
will are not “property” for which 
holders are entitled to compensation 
under Fifth Amendment 

Public: 

Damage, loss, or destruction—repair or 
replacement of insured property; use 
and disposition of insurance proceeds; 
ete. See Insurance, public funds and 
property. 

Disposition authority in general: 
Disposition as requiring statutory 

authority—in absence of specific statu- 
tory authority therefor, the head of a 
Govt. agency is without authority to 
dispose of land or other property of the 


Disposition by revocable contract and 
disposition granting vested right, 
distinguished : 

A contract by Federal Communica- 
tions Commission, granting an in- 
dividual a revocable license of per- 
mit—as distinguished from a vested 
property right—to cultivate Govt.- 
owned land under Commission’s 
control for purpose of eliminating 
or reducing fire and wind hazards to 
radio monitoring stations located on 
the land, is not in derogation of 
Art. IV, Sec. 3, Clause 2 of Consti- 
tution of U. 8., reserving to Congress 
the power to dispose of Federal 
property, and, therefore, there is no 
legal objection to execution of such 


Comprehensive discussion of extent of 
constitutional limitation (Art. 4, 
sec. 3, clause 2) on power of heads of 
executive departments to dispose of 
property of U. 8. by sale or lease— 
as distinguished from grant for limi- 
ted use under revocable license or 
permit—in absence of statutory au- 


PUBLIC BUILDINGS: 


Construction—appropriation availability— 
replacement of buildings by one depart- 
ment for another—appropriation ‘‘Acqui- 
sition of Vessels and Shore Facilities, 
Coast Guard,” contained in Naval Ap- 
propriation Act, 1943, is not available for 
construction of buildings for Dept. of Agri- 
culture to replace those relinquished to 
the Coast Guard, and, therefore, a transfer 
of funds from said appropriation to Dept. 
of Agr. for that purpose is not authorized - - 


Disposition as requiring statutory au- 
thority—in absence of specific statutory 
authority therefor, the head of a Govt. 
agency is without authority to dispose of 
land or other property of the U. 8 

Disposition by revocable contract and dis- 

position granting vested right, dis- 
tinguished: 

A contract by Federal Communications 
Commission, granting an individual a 
revocable license or permit—as dis- 
tinguished from a vested property 
right—to cultivate Govt.-owned land 
under Commission’s control for pur- 
pose of eliminating or reducing fire and 
wind hazards to radio monitoring 
stations located on the land, is not in 
derogation of Art. IV, Sec. 3, Clause 2 
of Constitution of U. S., reserving to 
Congress the power to dispose of Fed- 
eral property, and, therefore, there is 
no legal objection to execution of such 


Comprehensive discussion of extent of 
constitutional limitation (Art. 4, sec. 
3, clause 2) on power of heads of execu- 
tive departments to dispose of property 
of U. 8. by sale or lease—as distin- 
guished from grant for limited use 
under revocable license or permit— 
in absence of statutory authority 


Licenses. See Licenses. 


PUBLIC PROPERTY: 


See Property, public. 


PUBLIC UTILITIES: 


Electricity. See Electricity. 
Gas. See Gas. 
Metered service payments. See Electricity. 


QUARTERS: 


In kind: 

Charges for as part of civilian employees’ 
compensation. See Compensation, al- 
lowances, in kind. 

Joint occupancy—status as a situation 
employees may be compelled to assume— 
employee cannot be compelled to share 
with other employees Govt. quarters 
assigned to him for which deductions 
are made, pursuant to sec. 3, act, Mar. 


and regulations respecting furnishing of 

quarters and subsistence to female 

nurses of Army and Navy 

Quarters allowance: 
Dependents: y 

Adoptive parents—the words ‘father’ 
and “mother’’ as used in section 4 of 
the Pay Readjustment Act of 1942, 
defining the dependents on account 
of whom military, naval, ete., per- 
sonnel may be paid increased rental, 


PUBLIC FUNDS: 
See Funds, public. 


subsistence, etc., allowances, include 
only the natural parents of the person 
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QUARTERS—Continued. Page | QUARTERS—Continued. 
Quarters allowance—Continued. Quarters allowance—Continued. 
Dependenta—Continued. Dependents—Continued. 
concerned, and, irrespective of whether vice would be entitled to quarters 
the parties be related, do not include allowance fin her own right, if otherwise 
adoptive parents 1139 entitled thereto.-.-............ 
Children—wife of father-claimant also Women’s Naval Reserve members, in 
serving in or with military, naval, general—husband serving in or with 
ete., forces—enlisted man of first three military, naval, ete., forces—enlisted 
pay grades may be paid quarters member of Women’s Reserve in Naval 
allowance on account of a dependent Reserve whose husband is an enlisted 
child, as defined in sec. 4, Pay Read- man in military or naval service would 
justment Act of 1942, who does not be entitled to quarters allowance in her 
oceupy public quarters and for whom own right, if otherwise entitled thereto_. 
no public quarters are assigned, even Rental allowance: 
though his wife is serving with or in Adequacy of quarters—voluntary occu- 
the military or naval services and is pancy—insofar as concerns the rental al- 
furnished public quarters for her lowance authorized to be paid under cir- 
cumstances and conditions of sections 6 
. i of acts of June 10, 1922, as amended, and 
oi : ee 7 June 16, 1942, and applicable regulations, 
dependents from duty station—the quarters assigned a naval officer which 
right, under sec. 10, Pay Readjust- were considered inadequate for himself 
ment Act of 1942, of an enlisted man Sin hee par th nara 
of first three pay grades, receivi! ; 
allowance for quarters authorized i pied by officer and his dependents, and, 
enlisted men in a non-travel status, to Geeey So val aioweny Gs tr an 
receive additional quarters allowance officer with dependents is paysble for 
for dependents when they are pre- periods during which the Quarters areeo 
vented by orders of competent author- ccoupted, Bet the presumption of ede- 
ity from dwelling with him is not quacy dove not extend to periods during 
applicable where man is stationed, aoe teat do not ectu- 
under orders denying his dependents ¥ occupy quarters. 
the right to accompany him, ae place Assimilation in general—specific rental 
of temporary or permanent duty allowance provision existence—although 
within U. 8. from which, at the present sec. 1612, R. 8., assimilates pay and al- 
time, military necessity does not lowances of Marine Corps officers to 
require exclusion of civilians those of officers of like grades in Army, 
Wife of cl 5 cutee tn.er asth subsequent statutes specifically setting 
mitttery, navel, ote... 9 listed forth pay and rental and subsistence 
man of first three pay gredes is. not allowances of Marine Corps officers make 
entitled to quarters allowance as with ouch Se » 
dependents where the only dependent eae ae anal of higher 
is his wife who is serving in or with the command—general rale as to Marine 
military or naval services and is fur- Corps officers—Marine Corps office 
nished public quarters at Government ee ” 
expense or is paid quarters allowance may not by assimilation with officers 
tn ienthesent of the Army obtain any additional pay 
w s | Ged. rae stint leg and rental and subsistence allowances 
‘omen’s Coast Reserve yi under sec. 7, act, Apr. 26, 1898, which 
il stam ay aber provides that, under certain circum- 
Reserve established by act of Nov. 23, Sey en Pee ieee ee 


in time of war a command above that 
1942, may not be paid increased quar- pertaining to his grade shall be entitled 
ters allowance on account of depen- 


to pay and allowances of the higher 


grade___. 
Women’s Nayal Reserve member's Dependents: 


rights, in general — members of Adoptive parents—the words “father” 
Women’s Reserve in Naval Reserve and “mother” as used in section 4 of 
established by act of July 30, 1942, may the Pay Readjustment Act of 1942, 
not be paid increased quarters allow- defining the dependents on account of 
ance on account of dependents... -- whom military, naval, etc., person- 
‘Women’s Coast Guard Reserve members, nel may be paid increased rental, sub- 
in general—husband serving in or with sistence, etc., allowances, include only 
military, naval, etc., forces—enlisted the natural parents of the person con- 
member of Women’s Reserve in Coast cerned, and, irrespective of whether 
Guard Reserve whose husband is an the parties be related, do not include 
enlisted man in military or naval ser- adoptive parents 
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QUARTERS—Continued. 
Rental allowance—Continued. 
Dependents—Continued. 

Annulment of marriage. See Annul- 
ment of Marriage, rental, quarters, and 
subsistence allowances. 

Children—wife of father-claimant also 
serving in or with military, naval, etc., 
forces—an officer may be paid in- 
creased rental allowance on account 
of a dependent child, as defined in 


Page | QUARTERS—Continued. Page 
Rental allowance—C ontinued. 
Dependents—Continued. 
that quarters are maintained else- 
where for her occupancy at the expense 
of herself or the officer, and that the 
officer is not assigned adequate quar- 
ters for dependents at his permanent 


Wife of claimant serving in or with 
military, naval, ete., forces—an officer 


sec. 4, Pay Readjustment Act of 1942, 
who does not occupy public quarters 
and for whom no public quarters are 
assigned, even though his wife is 
serving with or in the military or naval 
services and is furnished public quar- 


Divorce. See Divorce, rental, quarters, 
and subsistence allowances. 

Nurses—entitlement in general—under 
sec. 183, Pay Readjustment Act of 
1942, providing that nurses shall be 
entitled to money allowances for sub- 
sistence and for rental of quarters as 
established by act for officers receiving 
pay of first period, a female Navy 
nurse may not be paid increased rental 
and subsistence allowances on account 
of dependents 


is not entitled to rental allowance as 
with dependents where the only de- 
pendent is his wife who is serving in 
or with the military or naval services 
and is furnished public quarters at 
Government expense or is paid rental 
allowance in lieu thereof 


Women’s Coast Guard Reserve mem- 


ber’s rights, in general—members of 
Women’s Reserve in Coast Guard 
Reserve established by act of Nov. 
23, 1942, may not be paid increased 
rental allowance on account of de- 


Women’s Naval Reserve member's 


rights, in general—members of Wom- 
en’s Reserve in the Naval Reserve 
(the “WAVES” established by act 
of July 30, 1942, may not be paid 


Payment as being in reimbursement of 
personal expense of furnishing quar- 
ters—rental allowance payable to an 
officer on account of dependents is in 


increased rental and subsistence al- 
lowances on account of dependents. 838, 955 
“Field duty”: 
As being all duty with troops: 


nature of reimbursement for furnish- 
ing quarters for his dependents at per- 
sonal expense where public quarters 
are not available, and when depend- 
ents reside in public quarters so that 
he is not required to provide quarters 
for them, rental allowance on their 
account is not payable 

Statutory definition of “dependents” 
as being inclusive of dependents of 
women—definition of dependents in 
sec. 4, Pay Readjustment Act of 1942, 
for purposes of rental and-subsistence 
allowances of officers, is definition of 
dependents of male members of serv- 
ices, and was not made with depend- 
ents of women in mind or as intended 
Oe a asticduniindidlncacive 

Wife furnished Governnient shelter as 
an air raid employee—where Navy 
officer’s wife is a Government civilian 
employee employed in the Women’s 
Air Raid Defense Unit, Fort Shafter, 
Hawaii, and is furnished, under an 
arrangement eliminating necessity for 
employees returning to their homes 
after blackout hours when working 
night shifts, without charge, Govern- 
ment shelter consisting of a room 
shared with another employee, the 
officer is not entitled to rental allow- 
ance as for a dependent wife unless 
it be shown that the shelter furnished 
the wife was only for part time use, 


All duty of officers with troops from 
and after Dec. 7, 1941, whether 
within or without U. 8., will be 
considered and treated as “field 
duty” within meaning of sections 
6 of acts of June 10, 1922, as amended, 
and June 16, 1942, respectively, 
prohibiting payment of rental 
allowance to officers, having no de- 
pendents, while on field duty. 

Effective date of decision—decision 
B-24826, Oct. 30, 1942, 22 C. G. 420, 
to effect that all duty of officers 
with troops from and after Dec. 7, 
1941, whether within or without 
U. 8., will be considered ‘“‘field 
duty” within meaning of sections 
6 of acts of June 10, 1922, as amended, 
and June 16, 1942, respectively, 
prohibiting payment of rental al- 
lowance to officers, having no de- 
pendents, while on field duty, is 
modified to extent that credit will 
be allowed in accounts of disbursing 
officers for any such payments 
made prior to Jan. 1, 1948 (Mar, 1, 
1943—see unpublished decision B- 
24826, Dec. 24, 1942] which are other- 
wise correct and in consonance with 
prior decisions on- the subject. 


Jurisdiction as to what constitutes— 


question as to what duty by officers 
in armed forces is or is not “field duty” 
within meaning of sections 6 of acts 
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“Field duty”—Continued. 

of June 10, 1922, as amended, and June 
16, 1942, respectively, prohibiting 
payment of rental allowance to officers, 
having no dependents, while on field 
duty, is for determination by this office 
as @ question pertaining to correct 
application of appropriated moneys.-_- 
Sea duty in addition to shore duty—shore 
duty as being paramount—N avy officer, 
without dependents, who is temporarily 
assigned to sea duty in addition to his 
shore duty may be paid rental allowance 
authorized by sec. 6, Pay Readjustment 
Act of 1942, where there has been a proper 
administrative determination that his 
shore duty is paramount and, therefore, 
that he is not on “sea duty” as that term 
is defined in Executive regulations issued 
pursuant to said section 6, but he may 
not for same period receive extra pay for 
sea duty, authorized by section 2 of the 
act, by virtue of an inconsistent admin- 
istrative determination that, for such 
purpose, he is on sea duty. 22 C, G. 289, 


‘Sea duty” status as a question of fact— 
whether particular duty is “‘Sea duty” 
for pay and allowances purposes is a 
question of fact 

Temporary duty: 

Shore duty paramount 4o additional 
temporary sea duty—Navy officer, 
without dependents, who is temporar- 
ily assigned to sea duty in addition 
to his shore duty may be paid rental 
allowance authorized by sec. 6, Pay 
Readjustment Act of 1942, where 
there has been 8 proper administrative 
determination that his shore duty is 
paramount and, therefore, that he is 
not on “sea duty” as that term is de- 
fined in Executive regulations issued 
pursuant to said section 6, but he may 
not for same period receive extra pay 
for sea duty, authorized by section 2 
of the act, by virtue of an inconsistent 
administrative determination that, 
for such purpose, he is on sea duty. 


Temporary duty defined as “‘sea duty” 
for pay purposes—Navy officer, with- 
out dependents, whose paramount 
duty is shore duty may not be paid 
rental allowance under sec. 6, Pay 
Readjustment Act of 1942, while on 
temporary additional duty at sea 
which has been defined as “sea duty” 
by Sec. of Navy for additional pay pur- 
poses under section 2 of said act, nor 
may he elect to receive rental allow- 
ance in lieu of additional pay pre- 
scribed for sea duty 


Women’s Army Auxiliary Corps members, 
in general—payments of rental allowance 


while on field or sea duty to members of 
Women’s Army Auxiliary Corps— 
whose pay and allowances are assimi- 
lated by act of Oct. 26, 1942, to those of 
Army personnel without dependents— 
are subject to limitations of section 6 of 
Pay Readjustment Act of 1942, as 
amended by act of Mar. 6, 1943, in same 
manner and to same extent as applies to 
officers of Regular Army, without de- 
pendents, under similar circumstances 
Women’s Coast Guard Reserve members, 
in general: 
Husband serving in or with military, 
naval, etc., forces: 

Officer of Women’s Reserve in Coast 
Guard Reserve whose husband is an 
enlisted man in military or naval 
service is entitled to statutory rental 
and subsistence allowance in her own 
right, even though the husband be 
entitled to a quarters allowance on 
account of his minor children or his 
dependents be entitled to family 
allowance benefits authorized by 
Servicemen’s Dependents Allow- 
ence Act of 19GB. .....-cnce<e------- 

Officer of Women’s Reserve in Coast 
Guard Reserve whose husband is an 
officer or enlisted man in military or 
naval services is entitled to statu- 
tory subsistence allowance in her 
own right, and if not furnished 
public quarters, she is entitled to 
rental allowance in her own right— 
except under certain conditions of 
field or sea duty—irrespective of any 
allowances to which her husband 
may be entitled 

Women’s Naval Reserve members, in 
general: 
Husband serving in or with military, 
naval, etc., forces: 

Officer of Women’s Reserve in Naval 
Reserve whose husband is an en- 
listed m-.: in military or naval 
service is entitled to statutory rental 
and subsistence allowance in her 
own right, even though the husband 
be entitled to a quarters allowance 
on account of his minor children or 
his dependents be entitled to family 
allowance benefits authorized by 
Servicemen’s Dependents Allow- 
ance Act of 1942 

Officer of Women’s Reserve in Naval 
Reserve whose husband is an officer 
or enlisted man in military or naval 
services is entitled to statutory sub- 
sistence allowance in her own right, 
and if not furnished public quarters, 
she is entitled to rental allowance in 
her own right—except under certain 
conditions of field or sea duty—ir- 
respective of any allowances to which 
her husband may be entitled 
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REAL ESTATE: 
Acquisition: 


Page | RECEIPTS—Continued. 


Condemnation—for cases involving taking 
of use, as distinguished from title. See 
Property, private, taking for Government 
use. 

Land: 

Law of the situs applicability—owner- 
ship and transfer matters—in connec- 
tion with Govt. purchases of land, 
matters relating to ownership and 
transfer thereof are largely governed 
by law of state in which property is 


Traveling expenses—Continued. 
require that claims of enlisted men for 
reimbursement for expenditures from 
personal funds for transportation by 
common carrier be supported in all cases 
by individual receipts, may be amended 
so as to dispense with necessity for fur- 
nishing receipts for cash fares except 
where, for personal convenience, man 
elects to travel in manner precluding 
use of Govt. transportation requests. 
8 Comp. Gen. 94; 9 id. 271, amplified __. 


165 | REENLISTMENT ALLOWANCE: 
See Gratuities, enlistment allowance. 
REGULATIONS: 
“Authorize” as distinguished from “‘author- 


Retention of buildings and other fix- 
tures by vendor—there is no rule of law, 


statutory or otherwise, which pro- 
hibits purchase of land by Govt. ex- 
clusive of buildings and other fixtures 
which are located thereon and which 
are not wanted or needed in carrying 
out purposes for which land is to be 
acquired, and, therefore, contract of 
sale may provide that title to said 
buildings and other fixtures shall re- 
main in vendor who is to raze and 
remove them within a reasonable 


ized or approved”—where a statute or 
regulation provides that head of an agency 
may authorize an act or the incurring of an 
expenditure, the authorization must be 
given in advance, but where the statute or 
regulation provides that an act or an ex- 
penditure may be either authorized or ap- 
proved, the authorization may either be 
given in advance or approved after the 


895 


specified time after the sale is consum- Force and effect, in general—provisions of 
165 valid statutory regulations have the force 
and effect of law, are general in their appli- 
cation, and may no more be waived than 
the provisions of the statutes themselves. - 
REINSTATEMENTS: 
See Officers and Employees, reinstatements. 
RENT: 
Leases. See Leases, rent, 
Property requisitioned for use—advance 


Land—public lands. See Public lands. 

Titles—abstracts—cendemnation proceed- 
ings—appropriation chargeable—cost of 
title evidence acquired after condemna- 
tion proceedings have been instituted by 
Dept. of Justice in connection with acqui- 
sition of land for Navy Dept. for purposes 
authorized in sec. 201, Second War Powers 


Act, 1942, may be charged to Navy Dept. 
appropriation available for acquiring the 
land, rather than to Dept. of Justice ap- 
propriations, where title evidence is pri- 
marily or in first instance for use by Navy 
Dept., in cooperation with Dept. of Jus- 
tice, in attempting to effect settlement 
with land owners by negotiation without 
proceeding to judgment in the condemna- 


payment under condemnation award— 
rental payments required under condem- 
nation award in connection with use of 
property requisitioned by Govt. under 
authority of sec. 201, Second War Powers 
Act, 1942, may, in view of advance pay- 
ment prohibition of sec. 3648, R. 8., be 
made in advance only to extent necessary 
to satisfy award for interests condemned .. 


20| RENTAL ALLOWANCE: 
See Quarters, rental allowance. 
REPAIRS AND IMPROVEMENTS: 
Private property: 


General rule as to expenditures for which 
required—while desirable and proper, in 


connection with all claims for reimburse- 
ment of expenditures chargeable to public 
funds, that record should establish that 
items involved represent reimbursable ex- 
penditures actually made, receipts or 
similar evidence is required to be furnished 
in support of only those expenditures for 
which such evidence is usually obtained 
or which may not be independently veri- 
fied from records on file in this office 

Traveling expenses: 

Cost-plus contractor reimbursement. See 
Contracts, cost-plus, evidence in support 
of payments, traveling erpenses. 

Requirements for furnishing, in general— 
military, naval, etc., personnel— Marine 
Corps regulations now in effect, which 
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Property taken for Government use: 
Applicability of Economy Act limita- 
tions—provisions in sec. 322, Economy 
Act, as amended, that alterations, 
improvements and repairs shall not 
exceed 25 percent of first year’s rental, 
are not applicable in cases where use 
of property is acquired by Govt. 
through condemnation proceedings 
under authority of sec. 201, Second 
War Powers Act, 1942_._........... a 
Factors,“ in general, determining 
amounts to be expended—extent to 
which repairs and improvements may 
be made to premises requisitioned for 
use of U. 8. under authority of sec. 201, 
Second War Powers Act, 1942, is not 
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REPAIRS AND IMPROVEMENTS— Page | RETIREMENT—Continued. 
Civilian—Continued. 











Continued. 

Private property—Continued. 

Property taken for Government use—Con. 
affected by provision in sec. 322, 
Economy Act, as amended, restricting 
to 25 percent of first year’s rental 
amount which may be expended for 
repairs, etc., to leased premises, but, 
rather, making of repairs, etc., should 
be governed by sound administra 
tive discretion, having regard to term 
of occupancy and purposes for which 
occupied, it being duty of administra- 
tive officers to protect to fullest extent 
the interest of U. 8_._............-..- 

Public property—repair, etc. of insured 

property; use of insurance proceeds: etc. 

See Insurance, public funds and property. 


RETIREMENT: 
Civilian: 


Annuities — refunds — reemployment — 
while reemployment, by contract or 
appointment of person retired for age 
without compliance with conditions of 
statutes authorizing reemployment of 
such persons is in contravention of 
law, where circumstances surround- 
ing reemployment are such as to con- 
stitute person a de facto employee, 
no refund of compensation previously 
received for services rendered is required, 
but refund is required of all annuity 
payments made during period of reem- 
ployment for which compensation was 


Adjustments for errors—Gen. Reg. 96, 
Dee. 15, 1042........--...... 
Basic salary determination: 
Differential compensation inclusion— 
an increase in compensation received 
by an employee as a result of applica- 
tion of salary differentials for posi- 
tions outside U. 8S. which are com- 
pensated under Classification Act 
of 1923, as amended, is a part of 
employee's base compensation upon 
which retirement deductions are 
required to be made... ...........-.- 
Postal Service extra pay for night 
work status—10 percent extra pay 
for night work authorized by 39 
U. 8. C. 828 to be paid postal em- 
ployees has never been regarded as 
part of employees’ base pay for 
retirement deductions or otherwise. 
Recording requirements—Gen. Reg. 96, 
Dec. 15, 1942._....__. » adbawnns ; 
Refunds—retention of employee beyond 
retirement age— President's action in 
appointing as Dist. of Col, Commission- 
er a person, subject to Civil Service 
Retirement Act, who would shortly 
reach compulsory retirement age, and 
in reappointing him after he reached 
such age, may be considered as an Ex- 
ecutive order exempting the officer from 
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Dedactions—Continued. 
compulsory retirement provisions of 
sec. 204, act, June 30, 1932, and, upon 
death of officer, withholding of refund 
of retirement deductions made after he 
reached compulsory retirement age is 
not required on basis that he was a de 
facto officer not entitled to compensa- 
tion not already paid. ...............- 

Status as asset in bankruptcy proceed- 
ings—moneys in civil-service retire- 
ment and disability fund of person 
who at time of his filing a petition in 
bankruptcy, and since, is employed in 
position within purview of the Civil 
Retirement Act of May 22, 1920, as 
amended, do not become part of his 
his estate in the bankruptcy proceed- 

Third-class post office personnel— 
voucher notations as to basic and war- 
time additional compensation—vouch- 
ers covering salary payments to clerks 
and assistant postmasters at third- 
class post offices who are within the 
purview of the Retirement Act should 
distinguish between the basic salary, 
which is subject to the retirement 
deductions, and the additional com- 
pensation authorized for postal em- 
ployees by the act of April 9, 1943, 
which is not subject to such deduc- 
tions sb ddb disci batnghQets 

District of Columbia personnel—retention 

of Commissioner beyond retirement age 

by Presidential reappointment—status 
of Commissioner as de jure officer— 

President's action in appointing as Dist. 

of Col. Commissioner a person, subject 
to Civil Service Retirement Act, who 
would shortly reach compulsory retire- 
ment age, and in reappointing him after 
he reached such age, may be considered 
as an Executive order exempting the 
officer from compulsory retirement pro- 
visions of sec. 204, act, June 30, 1932, and, 
upon death of officer, withholding of 
refund of retirement deductions made 
after he reached compulsory retirement 
age is not required on basis that he was 

a de facto officer not entitled to compen- 

sation not already paid._..............- 

Legislative and court employees: 

Deductions: 
Postponement: 

Provisions of act of Jan, 24, 1942, as 
amended, with respect to retire- 
ment of legislative employees do 
not affect rule in 18 C. G. 683 that 
employee of House of Representa- 
tives who, after having acquired 
retirement status under act of 
July 13, 1937, transfers to position 
in Senate retains his retirement 
status, but thai in view of specific 

prohibition. in 1937 act, no retire- 
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RETIREMENT —C ontinued. 
Civilian—Continued. 


Page | RETIREMENT—Continued. 
Civilian—Continued. 


Legislative and court employees— Con. 


Legislative and court employees—C on. 


Deductions—C ontinued. 
Postponement—C ontinued. 
ment deductions may be made 
from his salary until after expira- 
tion of 7 years from date of his 
transfer to Senate position 

Provisions of act of July 13, 1937, as 
amended, prohibiting retirement 
deductions from salaries of Senate 
employees until they shall have 
served 7 years as such employees, 
are not affected by any provisions 
of the act of Jan. 24, 1942, as 
amended by sec. 16, act, Mar. 7, 
1942, relating to retirement of legis- 
lative employees__- : 

Since administration of Civil Service 
Retirement Act is vested by law 
in Civil Service Commission, this 
office will not object to Commis- 
sion’s view that in applying pro- 
hibition in sec. 2, act of July 13, 
1937, as amended, against making 
of retirement deductions from 
salaries of Senate employees until 
they shall have served 7 years, 
there should be included in first 
7 years of service not only actual 
service as Senate employees but, 
also, “any service which may be 
credited toward retirement, 
whether rendered in the Senate or 
elsewhere.” 22 C. G. 834, modi- 
fied Es, Nol 

Election to receive retirement benefits: 
General purpose of election pro- 
visions of act of Jan. 24, 1942—eflect 

of provisions of act of Jan. 24, 1942, 

as amended, with respect to giving 

of notice by legislative employees of 
their desire to come within purview 
of Civil Service Retirement Act, 
was (1) to afford those already in 
service and who were made eligible 

for said benefits by act of July 13, 

1937, but who failed to give notice 

required by 1937 act, opportunity 

to give such notice during 1942; (2) 

to afford those already having re- 

tirement status opportunity to with- 
draw from act within 60 days after 

Jan. 24, 1942; (3) to afford those 

newly appointed an opportunity to 

give written notice of such intention 
within 6 months after entrance into 


under subsequent legislation re- 
quiring election—legisiative em- 
ployees who already had given 
proper notice under act of July 13, 
1937, of their desire to come within 
Civil Service Retirement Act are 
not within the classes of legislative 


Election to receive retirement benefits- 
Continued, 

employees required by act of Jan. 
24, 1942, as amended, to give notice 
as a condition to becoming eligible 
for benefits of said Retirement Act, 
and, therefore, such a legislative em- 
ployee retains his retirement status 
without being required to make an- 
other election ; 

General effect of 1942 act, as amended, 
upon prior act—act of Jan. 24, 1942, 
as amended by sec. 16, act of Mar. 7, 
1942, relating to retirement of legisla- 

tive employees, is not an amendment 
to earlier act of July 13, 1937, relating 
to retirement of such employees; 
rather, 1937 act is to be regarded as 
remaining in effect except so far as 
provisions of acts are inconsistent 

Transfers—House of Representatives 
position to Senate position—pro- 
visions of act of Jan. 24, 1942, as 
amended, with respect to retirement 
of legislative employees do not affect 
rule in 18 C. G. 683 that employee of 
House of Representatives who, after 
having acquired retirement status 
under act of July 13, 1937, transfers to 
position in Senate retains his retire- 
ment status, but that in view of 
specific prohibition in 1937 act, no re- 
tirement deductions may be made 
from his salary until after expiration 
of 7 years from date of his transfer to 
Senate position. - 


Lighthouse Service perscunel: 


General scope of administrative au- 
thority to issue regulations—brief 
text of Lighthouse Service Retirement 
Act of June 20, 1918, as compared with 
comprehensive text of Civil Service 
Retirement Act, justifies conclusion 
that Congress intended that prior act 
be supplemented by administrative 
regulations to cover situations pro- 
vided for in later act for similar classes 
of personnel 


Service credits: 


Military or naval service: 

Discussion of rule, as extended by 
administrative regulations to re- 
tired personnel of former Light- 
house Service, prescribed by act, 
Oct. 14, 1940, that minimum period 
of military or naval service re- 
quired for non-service-connected 
disability pension be excluded in 
computing service forming basis 
for civilian annuity, under Civil 
Service Retirement Act, of person 
receiving such pension in addition 
to annuity; and its effect—in light 
of provision saving persons retired 
prior to its effective date from 
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RETIREMENT— Continued. 
Civilian—Continued. 


Page | RETIREMENT-—Continued. 
Civilian—Continued. 


Lighthouse Service personnel—Con. 
Service credits—Continued. 

Military or naval service— Continued. 
reduction in annuities—on recom- 
putation of annuities of persons 
who were retired prior to said act, 
when entire period of military or 
naval service on account of which 
pension was received was required 
to be excluded, but who thereafter 
elected to receive pensions 

It is within authority of Sec. of 
Navy—as official presently charged 
with administration of Lighthouse 
Service Retirement Act of June 20, 
1918—to amend existing regula- 
tions by incorporating therein rule 
set out in act, Oct. 14, 1940, 
amending Civil Service Retire- 
ment Act, with respect to compu- 
tation of annuities where military 
service for which a pension is 
received is involved 

Provisions of Lighthouse Service 
Retirement Act of June 20, 1918, 
authorizing inclusion of service in 
a “department or branch of the 
Government having a retirement 
system” in computing retire 
ment annuities thereunder, must 
have had reference to military 


service for which a retirement sys- 
tem previously had been estab- 
lished, there having been no pro- 
vision of law, at time of passage of 


Col. Commissioner a person, subject 
to Civil Service Retirement Act, who 
would shortly reach compulsory retire- 
ment age, and in reappointing him after 
he reached such age, may be considered 
as an Executive order exempting the 
officer from compulsory retirement pro- 
visions of sec. 204, act, June 30, 1932, 
and, upon death of officer, withholding 
of refund of retirement deductions made 
after he reached compulsory retirement 
age is not required on basis that he was 
a de facto officer not entitled to compen- 
sation not already paid 

Service credite—military or naval serv- 
ice—civilian annuity—computed by 
including military or naval service on 
account of which annuitant was not at 
time of retirement in receipt of a pen- 
sion—of a person who elected to receive 
in addition to civilian annuity a pension, 
on account of non-service-connected dis- 
ability, subsequent to effective date of 
requirement of act, Oct. 14, 1940, that 
minimum period of such service, rather 
than entire period as theretofore re- 
quired, necessary for: a pension be 
excluded in computation of an annuity 
under Civil Service Retirement Act, 
should be recomputed to exclude such 
minimum period, notwithstanding 
clause in said act of Oct. 14, 1940, saving 
persons retired prior to its effective date 
from reduction in annuities on account 
of its provisions... -. 


said act, for retirement of civilian 
officers or employees other than deductions. 


Deductions—Set-off. See Set-off, retirement 


‘ the judiciary, and, therefore, in- Foreign Service : 


clusion of a period of military or 
naval service in computation of 
annuity provided by the act was 


Reemployment: . 

Annuity matters. See Relirement, civil- 
ian, annuities. 

Compensation matters. See Compen- 
sation, reemployment. 

Illegal employment validation by sub- 
sequent reemployment authorization 
statute—where, prior to act, Jan. 24, 
1942, authorizing reemployment of 
persons retired for age, civilian em- 
ployee so retired is erroneously em- 
ployed by Federal agency, said act 
did- not ipso facto validate his reem- 
ployment after effective date of act, 
such reemployment being subject to 
certain conditions and requiring 
affirmative action by adm. office to 
determine that reemployed person is 
possessed of special qualifications--.- 

Retention beyond retirement age by 

Presidential reappointment—status of 

incumbent as de jure officer—Presi- 

dent’s action in appointing as Dist. of 


Deductions: 

Reemployment—annuitant retired at 
maximum annuity—Foreign Service 
officer retired with maximum annuity 
—after more than 30 years of service— 
is required, on return to active serv- 
ice, to contribute five percent of his 
basic salary to Foreign Service retire- 
ment fund so long as he continues in 
active service of the State Department, 
and such contributions may not be 
refunded to him upon resumption of 
his retired status 

Refunds—reemployed annuitant re- 
turned to retired status—Foreign 
Service officer retired with maximum 
annuity—after more than 30 years of 
service—is required, on return to 
active service, to contribute five per- 
cent of his basic salary to Foreign 
Service retirement fund so long as he 
continues in active service of the State 
Department, and such contributions 
may not be refunded to him upon 
resumption of his retired status_____.-.- 

Service credits—service during period of 
reemployment as a retired annuitant— 
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RETIREMENT — Continued. 
Foreign Service—Continued. 


Page | ST. ELIZABETHS HOSPITAL— Con. Page 
Inmates—Continued. 


Foreign Service officer, retired for reasons 
other than age after serving less than 30 
years, who is recalled to active service, 
may, under Foreign Service Retirement 
Act of Feb. 23, 1931, as amended, count 
said period of active service in comput- 
ing amount of annuity to which entitled 
upon resuming a retired status, subject, 
however, to rule announced in 18 C. G. 
741, that his rights upon release from 
active service will be for determination 
under statutes which may then be in 
force and by official who may then have 
jurisdiction to make such determina- 
Sst eeccc dwn paiinds ee ebites : 
Military, naval, etc. 
Retired pay. See Pay, retired. 
Retired personnel as remaining part of the 
service : 

Officer on retired list of Navy—even 
though not on active duty but subject 
to call to active duty and to laws 
for government of Navy—holds a com- 
mission in the service 

Retired Navy warrant officers and en- 
listed men remain part of service after 


Retired reservists’ status as inactive 
reservists—persons retired under Naval 
Reserve Act of 1938, whether placed on 
honorary retired list created by sec. 
309 of act or on Regular Navy retired 
list, are not thereafter officers or enlisted 
men of Naval Reserve in an inactive 


, Schedule of retirement and disability fund 


credits form. See Accounts, schedule of 
retirement and disability fund credits. 


ST. ELIZABETHS HOSPITAL: 
Inmates 


Pensions See Pensions. 

Transfer authority as embracing authority 
to transfer inmates’ funds—although 
Exec. Order 9079, authorizing transfer 
of insane persons from St. Elizabeths 
Hospital to Public Health Service 
Hospitals at Lexington, Kentucky, and 
Fort Worth, Texas, contains no specific 
direction to transfer personal and pen- 
sions funds to credit of such transferred 
patients, such authority is implied by 
power to order transfer of patients them- 
selves, provided that in cases where a 
committee or guardian has control of 
funds of patient, proper acquittance or 
release be obtained in respect of transfer 
of such funds 

Transfer of funds to bonded rather than 
non-bonded officer—where insane per- 
sons are transferred pursuant to Exec. 
Order 9079 from St. Elizabeths Hospital 
to Public Health Service hospitals, sug- 
gestion made that personal and pension 
funds to credit of such patients be trans- 
ferred direct to agent cashier, who is 


bonded, of institution to which trans- 
ferred rather than to Medical Officer in 
charge... ...- 


SALES: 
Price adjustment: 


Price-fixing orders: 
Contract notation of price-reduction 
authority—when contracts covering 
sale of scrap material, etc., are submit- 
ted to this office for filing wherein con- 
tract price has been reduced to conform 
to maximum price established pur- 
_Suant to Emergency Price Control Act 
of 1942, reference should be made to 
this decision and to regulations of 
Price Administrator establishing the 


In general—where, after acceptance of 
highest bid offering to purchase waste 
or scrap material from a Federal 
agency, a maximum price which is 
below accepted bid price is established 
pursuant to Emergency Price Control 
Act of 1942 for involved material, 
it is proper to reduce contract price to 
conform to established ceiling price, 
even though such reduction results in 
& price below those offered by unsuc- 
cessful bidders 

Refund of amounts paid in excess of 
maximum price—where, before award 
but after submission of bids for pur- 
chase of scrap material from Govt. 
during fiscal year, maximum prices 
were established pursuant to Emergen- 
cy Price Control Act of 1942, and 
payment was made for certain quan- 
tities of material at contract price, 
which price was in excess of ceiling 
price, adjustment of resulting over- 
payments may be accomplished by 
crediting excess to subsequent pur- 


Price-fixing orders: - 


Bid prices in excess of ceiling prices 
rejection or consideration at ceiling 
price—it is proper and advisable to insert 
in invitations for bids for sale by Govt. 
of waste or scrap material, as to which 
maximum prices have been established 
pursuant to Emergency Price Control 
Act of 1942, a provision calling attention 
to said act and advising prospective 
bidders that bids at prices in excess of 
such maximum prices will not be con- 
sidered; also, no objection will be made 
by this office to considering a bid ata 
price in excess of ceiling price as having 
been quoted at such ceiling price, pro- 
vided bidders are clearly so advised in 
invitation for bids.............-...-.--- 

Price adjustment. See Sales, price ad- 
justment, price-fizing orders 

Refund of amounts paid in excess of 
maximum price—where, before award 
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SALES—Continued. - 









Price-fixing orders—Continued. 
but after submission of bids for purchase 
of scrap material from Govt. during fis- 
eal year, maximum prices were es- 
tablished pursuant to Emergency Price 
Control Act of 1942, and payment was 
made for certain quantities of material 
at contract price, which price was in 
excess of ceiling price, adjustment of 
resulting overpayments may be accom- 
plished by crediting excess to subsequent 
purchases under contract - - bisa 
Proceeds — disposition —miscellaneous 
receipts. See Miscellaneous Receipts, sales. 
Public property in general—authority for 
revocable license as distinguished from a 
disposition granting a vested right—coin- 
prehensive discussion of extent of consti- 
tutional limitation (Art. 4, sec. 3, clause 2) 
on power of heads of executive departments 
to dispose of property of U. 8. by sale or 
lease—as distinguished from grant for 
limited use under revocable license or 
permit—in absence of statutory authority 
i ititreniteiocns Pinte 
Refunds—price-fixing orders. See Sales, 
price-fizing orders, refund of amounts paid 
in excess of maximum price. 


SAVINGS DEPOSITS: 


Authority for making—enlisted men tempo- 
rarily commissioned or warranted—N avy 
enlisted men temporarily appointed com- 
missioned or warrant officers pursuant to 
act, July 24, 1941, are not enlisted men 
within meaning of act, Feb. 9, 1889, grant- 
ing Navy enlisted men privilege of deposit- 
ing their savings with the Government... 
Interest. See Interest, savings deposits. 
Withdrawal—temporary promotion to other 
than enlisted grade—while a Marine Corps 
enlisted man temporarily appointed as a 
warrant or commissioned officer pursuant 
to act, July 24, 1941, retains his permanent 
status as an enlisted man, he may be con- 
sidered as “discharged” from service as an 
enlisted man within contemplation of act 
of Feb. 9, 1889, authorizing repayment of 
deposits of enlisted men upon discharge, 
so as to entitle him to repay ment of de- 
posits, together with accrued interest 
thereon, to his credit on date of tem porary 
appointment. - . _. 


SCHEDULES FOR FUND AC- 


COUNTING PURPOSES: 
See Accounts. 


SELECTIVE SERVICE SYSTEM: 


Conscientious objectors : 

Appointments where assigned to work of 
Government agencies—conscient ious ob- 
jectors who are assigned under Selective 
Training and Service Act of 1940 and 
Exec. Order 8675 to Coast and Geodetic 
Survey, Commerce Dept., for perform- 
ance of “‘work of national importance” 
may not be given temporary appoint- 
ment as civil servants or employees of 

U.8 


484 


516 
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TEM—Continued. 


Conscientiour ob jectors—Continued. 


Compe nsation—appropriation availability 
—funds available under Commerce 
Dept. Appro. Act, 1943, to certain bu- 
reaus of that department for expenses 
necessary to accomplish bureaus’ work 
may not be used to provide conscientious 
objectors assigned by the Director of 
Selective Service to the work of said 
bureaus with any allowance of cash or 
compensation of any kind. ............. 

General maintenance expenses—appro- 
priation availability—funds available un- 
der Commerce Dept. Appro. Act, 1943, 
to certain bureaus of that department 
for expenses necessary to accomplish 
designated objects and purposes may be 
used for maintenance expenses (such as 
for food, shelter, work clothes, medical 
care, transportation, etc.) necessarily 
incurred in connection with utilizing 
services of qualified conscientious ob- 
jectors who may be assigned to the 
bureaus to aid in work of nature de- 
scribed in appropriation act, which 
assignments are to be made pursuant to 
statutory authority vested in Director 
of Selective Service to utilize services of 
conscientious objectors on “work of na- 
tional importance”. ................... 

Manner, in general, of assignment for 
work in Government agencies—assign- 
ment of conscientious objectors to “work 
of national importance”’ is responsibility 
of Director of Selective Service under 
Selective Training and Service Act of 
1940 and Exec. Order 8675, and, there- 
fore, details of assignment of conscien- 
tious objectors to aid in work of a Govern- 
ment department should be covered by 
agreement between Selective Service 
System and Government department 
concerned, rather than by contract—or 
even arrangement—with conscientious 
objectors as individuals... .............- 

Work in Government agencies as being 
“work of national importance”—under 
Selective Training and Service Act of 
1940 and E. O. No. 8675, which authorize 
Director of Selective Service to deter- 
mine work of national importance on 
which to utilize services of conscientious 
objectors during present national emer- 
gency, such “work of national im- 
portance” may entail performance of 
work under the several Government 
departments 


Hearing officers : 


Authority for appointment—in general— 
doubt expressed by this office as to 
whether sec. 5(g) of the Selective Train- 
ing and Service Act of 1940 authorizes 
appointment by Atty. Gen. of “hearing 
GEE eidenetinr dom sateen alanne 

Status as officers and employees of United 

States—for witness fees and travel ex- 
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TEM —Continued. 

Hearing officere—Continued. . 
pense purposes—personnel who are paid 
compensation of $1 per annum, such as 
“hearing officers” of Selective Service 
System, are salaried officers or employ- 
ees of U. 8. within meaning of sec. 850, 
R. 8., as amended, and, therefore, 
when testifying as witnesses on behalf 
of U. 8. they are entitled to reimburse- 
ment for traveling expenses and per 
diem in lieu of subsistence but are not 
entitled to any fee or compensation in 
addition to the $1 per year salary. 21 
C. G. 886, distinguished. ._- 

SERVICES BETWEEN DEPART- 
MENTS AND ESTABLISH- 
MENTS: 

See Departments and Establishments, sero- 

ices between. 


SET-OFF: 


‘Retirement annuities—indebtedness dis- 
charged in bankruptcy—discharge in bank- 
ruptey of Govt. employee from a note 
securing loan indebtedness to private 
creditor which was listed on bankrupt’s 
schedule of liabilities and assigned to 
U. 8. subsequent to filing of petition in 
bankruptcy upon payment by Federal 
Housing Administration of its obligation 


SET-OFF— Continued. 


Retirement deductions— Continued. 
Indebtedness discharged in bank- 
ruptey—Continued. 
ruptcy upon payment by Federal 
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Page 


Housing Administration of its obliga-- 


tion as insurer of the loan affords 
bankrupt a complete legal defense to 
any action brought by U.8. to recover 
such debt, thus precluding earmark- 
ing of moneys to credit of employee in 
civil-service retirement fund for pur- 
pose of setting off amount of the Gov- 
ernment’s loss against moneys to be 
paid from such fund at some future 
date_. " 

Where Govt. employee, at the time of 
filing petition in bankruptcy, was in- 
debted to Fed. Housing Adm., and, 
even though debt may not have been 
duly scheduled, Admin. had actual 
notice or knowledge of bankruptcy 
proceedings, employee’s discharge in 
bankruptcy operates to bar enforce- 
ment of claim, so that, upon separa- 
tion from service and application for 
refund of retirement deductions, 
amounts to employee's credit in civil 
service retirement fund are not avail- 
able for set-off against said claim. 22 
Comp. Gen. 330, amplified 


SICK LEAVE: 
See Leaves of Absence, sick. 
SIX MONTHS’ DEATH GRATUITY: 
See Gratuities, siz months’ death. 
STAMPS: 
Food—amount changes on redemption 


as insurer of the loan affords bankrupt a - 
complete legal defense to any action 
brought by U. S. to recover such debt, 


thus precluding earmarking of moneys to 
credit of employee in civil-service retire- 
ment fund for purpose of setting off amount 


of the Government’s loss against moneys 
to be paid from such fund at some 


Retirement deductions: 

Compensation adjustments for overdrawn 
leave upon separation from service— 
amount of indebtedness of former em- 
ployee for overdrawn leave upon separa- 
tion from service may be recredited to 
applicable salary appropriation by set- 
off against his retirement fund credit— 
otherwise available for set-off—only to 
extent of net amount of his salary (in- 
cluding 5 percent credited for retire- 
ment), after deduction of amount with- 
held for Victory Tax, duting period of 
the overdrawn leave; but in order that 
amount paid from salary appropriation 
for the overdrawn leave may be fully 
restored by recrediting, also, the amount 
withheld for Victory Tax, the matter 
should be referred to Claims Division 
of this office for appropriate action 

Indebtedness discharged in bankruptcy : 
Discharge in bankruptcy of Govt. em- 

ployee from a note securing loan in- 
debtedness to private creditor which 
was listed on bankrupt’s schedule of 
liabilities and assigned to U. 8. sub- 
quent to filing of petition in bank- 


vouchers—objectionability—in accordance 
with general rule that amount of voucher 
certified as correct by claimant should not 
be increased by administrative or account- 
ing officers, amount claimed on voucher, 
certified correct and just by claimant, for 
redemption of food stamps may not be 
increased by administrative office to show 
actual value of stamps submitted in sup- 
port thereof, correct procedure in such case 
being to allow stamps the value of which 
is unclaimed to remain with the voucher 
and to make proper notation of facts both 
on original voucher and administrative 
OUNN2n es 


STATES: 
Federal aid: 


Educational purposes: 

Federal dual-compensation restrictions 
applicability to Federally-contributed 
funds—while funds allotted to and 
accepted by State or Territory from 
Labor-Federal Security Appropriation 
Act, 1943, for education and training 
of defense workers become State or 
Territorial funds not subject to Federal 
dual compensation statutes, such 
funds when allotted to District of 
Columbia remain Federally appro- 
priated funds in same manner as other 
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STATES—Continued. 
Federal aid—Continued. 


Page | STA TES—Continued. 
Federal aid—Continued. 


Educational purposes—Continued. 
funds provided for use of Dist. of Col. 
” Govt., and, as such, are subject to 
such dual compensation statutes, 
even though regulations issued under 
said appropriation act define “State” 
to include Dist. of Col 
Workmen’s compensation insurance: 
Commutation of periodic compensa- 
tion payments to lump-sum basis— 
where periodic workmen’s compen- 
sation payments extending over a 
number of years are required to be 
made to an employee of a State or 
other agency injured while conduct- 
ing defense training courses—cost of 
which, including workmen’s com- 
pensation payments, is payable 
from Federal funds appropriated 
for the purpose—such periodic pay- 
ments may be commuted to a lump 
sum, in accordance with established 
actuarial tables, to enable State or 
other agency to make periodic pay- 
ments to the injured employee, but 
any portion of commuted lump sum 
not required to be disbursed for pur- 
pose should be refunded to the 
COPTER deren dcceibdndlivet 
Compensation payments extending 
beyond current appropriation—in 
view of 31 U. 8. Code 713 with 
respect to covering into the Treasury 
of unexpended appropriation bal- 
ances, periodic workmen’s compen- 
sation payments, extending over a 
number of years, which are required 
to be made to an employee of a State 
or other agency injured during fiscal 
year 1943 while conducting defense 
training courses—cost of which, in- 
cluding workmen’s compensation 
payments, is payable from Labor- 
Federal Security appropriation, 
1943—may be made from said 1943 
appropriation only during that year 
and for two fiscal years thereafter; 
subsequent thereto the matter is for 
consideration of Congress under 31 
U. 8. Code 714 
Inclusion of costs in Federal pay- 
ments—under Labor-Federal Secur- 
ity Appro. Act, 1943, appropriating 
funds for payment to States and 
other agencies for cost of vocational, 
etc., courses for training of defense 
workers, cost of securing workmen’s 
compensation insurance—whether 
by way of reimbursement for pre- 
miums paid or for losses suffered 
where State acts as self-insurer—on 
hehalf of employees engaged in the 
conduct of the courses may be in- 
cluded as an item of “cost of courses” 
where it is administratively deter- 


Educational purposes—Continued. 
Workman’s compensation insurance— 
Continued. 

mined that such employees are other- 
wise within contemplation of States’ 
workmen's compensation acts, and 
such item of expense is included in 
plans duly authorized and approved 
as required by the appropriation act- 
Time of compensable injury as con- 
trolling appropriation chargeable 
with compensation award—where a 
State or other agency—engaged in 
conduct of defense training courses 
the cost of which, including work- 
men’s compensation, is to be paid 
from Federal funds appropriated for 
the purpose—acts as _ self-insurer 
under applicable workmen’s com- 
pensation law with respect to its 
employees conducting the courses, 
the fiscal-year appropriation availa- 
ble for “cost of courses’ at time an 
employee incurs a compensable in- 
jury is to be considered as obligated 
with the cost of compensation, even 
though the compensation award— 
whether in form of a lump sum pay- 
ment or periodic payments—may 
not actually be made until after ex- 
piration of fiscal year within which 

the injury was incurred 


Licenses. See Licenses. 
STATIONERY: 


Blank books—cost as being chargeable to 
appropriation for printing and binding— 
stenographic notebooks being within pur- 
view of sec. 11, act, Mar. 1, 1919, requiring 
printing, binding, and blank-book work of 
executive departments, etc., to be done at 
the Govt. Printing Office, cost thereof is 
required to be charged to {printing and 
binding limitation of applicable appro- 
priation, irrespective of whether such note- 
books are procured from Govt. Printing 
Office, from General Schedule of Supplies 
contractors or by contract in open market 
under authorization from Public Printer 
pursuant to act, July 8, 1935 


910 | STATUTORY CONSTRUCTION: 


See, also, Words and Phrases for construction 
of particular language. 

“Authorize” as distinguished from ‘“au- 
thorized or approved” —where a statute or 
regulation provides that head of an agency 
may authorize an act or the incurring of 
an expenditure, the authorization must 
be given in advance, but where the statute 
or regulation pravides that an act or an 
expenditure may be either authorized or 
approved, the authorization may either be 
given in advance or approved after the 


“‘Casus omissus” rule—general rule is that a 


casus omissus, i. e., 8 case or class of cases 
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STATUTORY CONSTRUCTION— Page| STATUTORY CONSTRUCTION—Page 
Continued. Continued. 


omitted or unprovided for by statute, is to 
be held as intentionally omitted, but a 
casus omissus should not he created by 
interpretation, save in some case of strong 
necessity, and should not be acknowledged 
if Dy any reasonable construction the 
statute may be read to avoid it 
Conformance to fundamental law—acts of 
Congress are to be construed and applied 
in harmony and not to thwart purpose of 
Constitution 
Effective date of statutes. Seo Statutory 
Construction, retroactive operation of stat- 
utes. 
International law effect—while a statute 
should be construed, if possible, so as not 
to conflict with international law, whether 
such law be in the form of a treaty, con- 
vention, or merely custom, it is well 
settled that the Congress has the power 
to enact a statute, if it so desires, in con- 
flict with international law, and where a 
conflict exists, the statute takes prece- 
dence over international law in contro- 
versies before U. S. courts 
Long standing administrative interpreta- 
tion—when a long standing and uniform 
construction has been given a statute by 
Govt. agency concerned, similar language 
in subsequent statute on same subject 
matter will, if possible, receive same 
construction 
Provisos: 
One who sets up exception to enacting 
clause of statute under proviso must 
establish it as being within words as 


Proviso in statute is to be strictly con- 
strued and takes no case out of enacting 
clause which does not fall fairly within 
its terms, where enacting clause is 
general in its language and proviso is 


Punctuation effect—it is a well settled 
principle of statutory construction that 
punctuation is no part of a statute, and 
that courts will disregard punctuation or 
will repunctuate, if necessary, in order to 
give effect to what otherwise appears 
to be the true purpose and intendment 


Purpose, in general—sole purpose of stat- 
utory interpretation is to ascertain and 
apply legislative will, no matter how much 
a different result, at times, might seem 


By implication: 
Question of whether statute has been 
repealed by implication is for judicial 


The law does not favor repeal of statutes 
by implication 

Conclusiveness of statutory recital of 

repeal—recital in a statute that a prior 


Repeals— Continued. 

statute on the same subject has been 
repealed is not conclusive 

Subsequent statutory recognition of re- 
pealed statute—subsequent legislative 
recognition of a repealed statute does 
not affect the fact of repeal 

Two acts on same subject—where there 
are two acts on same subject, rule of 
law is to give effect to both if possible, 
unless there is an irreconcilable repug- 
nancy between them or unless intention 
of Congress to repeal prior act is clear 


Retroactive operation of statutes: 

Act of Dec. 17, 1942, amending annual 
leave act of Mar. 14, 1936, by increasing 
from 60 days to 90 days the amount of 
unused annual leave that may be accu- 
mulated “during the national emergency 
declared by the President of the United 
States on September 8, 1939,’’ may be 
regarded as retroactively effective to 
Sept. 8, 1939 

A statute is not to be given retroactive 
effect unless the intention of the Con- 
gress that it should be so construed is 
expressed in clear, plain and unambigu- 
ous language................-.- 

Decision collects numerous prior decisions 
construing, as to their retroactive effect, 
various statutes in which there was used 
language such as “existing war emer- 
gency” (24 C. D. 418); “during the 
period of the present war’”’ (26 C. D. 40); 
“during the continuance of the present 
war” (26 C. D. 201); and “during the 
present war’’ (22 OC. G. 548) 


STORAGE: 


Private property: 
Household effects: 

Charges on goods destroyed while in 
storage in transit—where, in connec- 
tion with decentralization of Govt. 
agency, contract for motor van ship- 
ment of an employee’s household 
effects provided for storage in transit 
at carrier’s warehouse pending receipt 
of employee’s address at new station, 
and greater portion of said effects was 
destroyed by fire while so stored and 
within specified storage privilege 
period, payment to carrier is limited 
to packing, unpacking, and transpor- 
tation charges applicable to that por- 
tion of effects actually delivered, and, 
as storage charges were ‘‘for 30 days or 
fraction thereof,’”” amount payable 
therefor is not subject to deduction 
merely because storage period was 


Packing and crating as reimbursable 
expense when incidental to storage— 
funds allotted from “Emergency 
Fund for the President’’ for transfer 
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STORAGE — Continued. 


Private property—Continued. 

Household effects— Continued. 
of household effects of “decentralized’”’ 
employees “as provided by the act 
of October 10, 1940, and regulations 
promulgated thereunder’ are not 
available for reimbursing an employee 
for cost of packing and crating house- 
hold effects which are not transported 
to his new station but which, instead, 
are sent to storage at old station, in 
absence of specific provision in the 
allocation letters, in said act of Oct. 
10, 1940, or in regulations authorizing 
such reimbursement 


Public property: 
Rental limitations: 

Applicability—premises occupied by 
records and personnel—where build- 
ing is rented to Govt. agency under a 
lease for use of premises for “storage 
space,”” but said building is occupied 
by agency's active files and its person- 
nel who are engaged in acknowledg- 
ment and handling of inquiries con- 
cerning records contained therein, the 
lease is not for “storage accommoda- 
tions” within meaning of act of Mar. 
2, 1913, which limits rental that may 
be paid for storage accommodations in 
Dist. of Col. to 25 cents per square 
foot Saaaeyamen & 

Limitations in act of Mar. 2, 1913, as 
being currently in effect—provisions 
of sec. 322 of Economy Act of June 30, 
1932, limiting rental that may be paid 
for any building occupied by Govt. to 
per annum rate of 15 percentum of fair 
market value of rented premises, are 
not so inconsistent or in conflict with 
provision in act of Mar. 2, 1913, re- 
stricting amount that may be paid for 
“storage accommodations” in Dist. of 
Col. to a rental rate of 25 cents per 
square foot, as to consider the latter 
act to have been repealed by sec. 802 
of Economy Act, which repeals all 
prior acts and parts of acts inconsistent 
or in conflict with said Economy Act 


SUBROGATION: 


Private property damage, loss, or destruc- 
tion claims. See Property, private, damage, 
loss, or destruction, subrogation. 


SUBSISTENCE: 


See, also, rulated headings: Traveling Ex- 
penses; Etc. 

Actual expenses—amount limitation— Army 
Nurse Corps in general—amounts which 
may be paid to members of Army Nurse 
Corps in a travel status, other than air 
travel status, for actual expenses of sub- 
sistence or per diem in lieu thereof may not 
exceed limitation of $5 per day for actual 
expenses specified in act, Apr. 6, 1914, or 
limitation of $4 per diem in lieu of such 


Page 
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SUBSISTENCE—Continued. 


actual expenses specified in act, Aug. 1, 
BRAS a 


Air travel: 


Flights constituting regular assigned 
duty—where Naval Reserve officer was 
ordered to active duty involving flying 
in connection with fitting out of trans- 
port squadron and to active duty in- 
volving flying in that squadron when 
placed in commission, subsequent orders 
purporting to assign him to temporary 
additional duty with the squadron for 
purpose of flying naval aircraft on 
regularly scheduled flights between 
certain points were without effect to 
place officer in an air travel status en- 
titling him to per diem in lieu of sub- 
sistence 

General scope of travel expenses included 
in per diem allowance—provision in 
sec. 12, Pay Readjustment Act of 1942, 
for travel by air includes, in substance, 
provisions of acts of July 11, 1919, and 
Mar. 2, 1931, and it has been held (see 
15 C. G. 531) under latter act, which 
repealed former, that per diem “in lieu 
of mileage or other travel allowance”’ 
includes, in addition to subsistence 
(meals and lodging), expenses fer han- 
dling baggage, laundry, and transpor- 
tation to and from landing fields, in fact, 
all travel expenses except cost incident 
to operation of airplane. --__..._.-..._--- 


Delays: 


Late train arrivals—su fficiency of traveler’s 
unsupported statement concerning—in- 
asmuch as it is common knowledge that 
during present emergency it often is 
impossible to secure train accommoda- 
tions at particular times and that trains 
often arrive late at destinations, during 
existence of present emergency, official 
travelers’ statements as to facts of delays 
may, in absence of any information to 

«contrary, be accepted in support of pay- 
ment of additional per diem in lieu of 
subsistence incident to the delays, with- 
out corroboration of such facts by a rail- 
road official séu 

Train accommodations nonavailability— 
sufficiency of traveler’s unsupported 
statement concerning—inasmuch as it 
is common knowledge that during 
present emergency it often is impossible 
to secure train accommodations at par- 
ticular times and that trains often arrive 
late at destinations, during existence of 
present emergency, official travelers’ 
statements as to facts of delays may, in 
absence of any information to contrary, 
be accepted in support of payment of 
additional per diem in lieu of subsistence 
incident to the delays, without cor- 
roboration of such facts by a railroad 
official __ 

Vessels. See Subsistence, vessels, delays. 
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SUBSISTENCE—Continued. 
Employees serving without, or at nominal, 


compensation: 

Applicability of subsistence reimburse- 
ment provisions other than those made 
specifically applicable—general rule— 
authority contained in act, July 25, 1942, 
and prior appropriation acts, for pay- 
ment of $10 per diem in lieu of subsist- 
ence to persons serving Office of Price 
Administration in advisory capacity 
without compensation is exclusive of all 
other authority to pay commutation al- 
lowance for subsistence, including Sub- 
sistence Expense Act of 1926, as amended, 
and Standardized Govt. Travel Regs... 

Headquarters matters. See Swhsistence, 
headquarters. 

Non-psyment for periods at home. Sce 
Subsistence, home, employees serving 
without, or at nominal, compensation. 

Travel home for personal convenience 
under statutory authority to pay actual 
transportation and other necessary ex- 
penses and not to exceed $10 per diem in 
lieu of subsistence of persons serving 
while away from their homes in an ad- 
visory capacity without other compen- 
sation from U. 8., such a person who, 
for personal reasons, returns to his home 
each week end may be reimbursed for 
transportation and per diem in lieu of 
subsistence while traveling from and to 
his home to and from his post of duty - .- 

Travel to or from place of duty to or from 
nearby home—under statutory authority 
to pay actual transportation and other 
expenses and not to exceed $10 per diem 
in lieu of subsistence of persons “‘serving 
while away from their homes’’ in an ad- 
visory capacity without other compen- 
sation from U. 8., such a person per- 
forming official duties at a place near 
his home not within 2-mile limit specified 
in par. 3, Standardized Govt. Travel 
Regulations, may be paid actual expen- 
ses of transportation between his home 
and official station and per diem in lieu 
of subsistence provided his home is not 
at a point adjacent to and generally re- 
garded as part of metropolitan area of his 
official station. 22 C. G. 129, distin- 
RN 2 


First duty station. See Traveling Expenses, 


firat duty station. 


Fractional days: 


Per diems: 
Absence beginning at § a. m. and ending 
at 6 p. m.—where an employee begins 
official travel of less than 24 hours at 
exactly 8 a. m. or after and returns at 
exactly 6 p. m. or before, payment of 
per diem in lieu of subsistence is not 
Geeeeeee.ss-. 3.282, 
Absence between 8 a. m. and 6 p. m.— 
Army regulations purporting to au- 
thorize per diem in lieu of subsistence 
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512 





Per diems—Continued. 
for officers absent from post of duty 
under orders between hours of 8 a. m. 
and 6 p. m. of same day, under condi- 
tions where manifestly no expenses 
for subsistence would be incurred, 
would be without effect to support 
such payment in disbursing officer’s 
accounts 


Absences of short duration, in general: 
Collection of decisions denying reim- 
bursement 


Effect of broad administrative author- 
ity to prescribe per diem—provi- 
sions of acts of Apr. 28, 1942, and July 
2, 1942, authorizing Sec. of War to 
prescribe per diem in lieu of subsist- 
ence for Army officers traveling on 
official business and away from their 
designated posts of duty ‘‘without 
regard to the length of time away 
from their designated posts of duty,”’ 
may not be viewed as affecting estab- 
lished rule that per diem in lieu of 
subsistencg is. not payable for ab- 
sences of such short duration—such 
as between hours of 8 a. m. and 
6 p. m. of same day—as to negative 
idea of reimbursement for subsist- 
SRR IDNR taiw ods 60d5s ced Feedeo~ 


General definition of travel status as 
affecting rule denying reimburse- 
ment—general definition of “travel 
status” issued by Sec. of War pursu- 
ant to sec. 12, Pay Readjustment 
Act of 1942, that “‘A travel status, 
whether by land, sea, or air, will 
include all travel without troops 
* © © as well as necessary tempo- 
rary duty away from permanent 
station * * *,” was not intended 
to and does not affect application of 
rule that payment to Army officers 
of per diem in lieu of subsistence is 
not authorized when absence from 
post of duty is of such short duration 


as to negative idea of reimbursement. 


Home to places near headquarters— 
general rule as to expense reimburse- 
ment—while generally an employee 
who performs official travel from his 
home, or is permitted to return thereto, 
rather than from and to his official 
headquarters office is entitled to per 
diem in lieu of subsistence on the basis 
of the hours he left his home and/or 
return thereto, it is responsiblity of 
administrative office to see that no per 
diem is authorized for absences of short 
duration if there is not involved a 
longer absence from his home than 
would have been required had he 
reported to his headquarters office for 

regular duty_....._... elbeit chit mts 
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Page | SUBSISTENCE— Continued. 
Headquarters—Continued. 


Per diems—Continued. 

Travel by automobile—point from and to 
which time is computed—where em- 
ployee performs official travel by pri- 
vately or Govt.-owned automobile— 
rather than by common carrier—the 
minimum of three hours’ absence from 
designated post of duty required as a 
condition to payment of a fractional 
per diem in lieu of subsistence under 
par. 51, Standardized Govt. Travel 
Regulations must be computed from 
time of departure from and arrival at 
corporate limits of designated post of 
duty, and not from time of departure 
from office located within said corpor- 
ate limits 

Headquarters: 

Corporate limits adjacent to corporate 
limits of another city—intercity travel 
general rule as to expense reimburse- 
ment—if otherwise proper under Stand- 
ardized Government Travel Regula- 
tions, per diem in lieu of subsistence, 
or appropriate fractional part thereof, 
may be allowed employee for short 
absences from headquarters in perform- 
ing official travel from headquarters in a 
city, the corporate limits of which are 
adjacent to the corporate limits of 
another city, to points in the adjacent 
city, but it is administrative responsi- 
bility to see that per diem allowed is 
commensurate with actual expenses of 
subsistence incurred over and above 
those which would have been incurred 
ap emanate sc. one bc. bcc..-.2s 

Designation of home as headquarters: 
Home of consultant at which he performs 

no official duty may not be designated 
as his official station. 22 Comp. Gen. 


When no official station or designated 
post of duty of a consultant employed 
on “when actually employed” basis 
can be administratively fixed or 
determined in advance, consultant 
may be paid his traveling expenses, 
including per diem in lieu of subsist- 
ence, in accordance with Subsistence 
Expense Act and Standardized Gov- 
ernment Travel Regulations while 
traveling on official business away 
from his home or residence, but his 
home or residence is not to be regarded 
nor designated as his official station __- 

Itinerant field employees—where newly 
appointed employee, assigned to duty 
requiring substantially continuous 
travel from place to place in the field, 
reports for duty at a temporary field 
office—rather than to his designated 
permanent duty station at which no 
performance of duty is contemplated— 


and actually performs some duty at that 
place, such temporary field office is 
proper for regarding as his first duty 
station, and, upon leaving such station 
under competent travel orders, per diem 
in lieu of subsistence accrues, even dur- 
ing occasional periods when employee 
returns to first duty station, so long 
as his travel status continues, but per 
diem must cease upon arrival at his true, 
designated permanent duty station 
Nearby duty places—Bethesda, Md., as 
part of metropolitan area of Washington, 
D. C.—where statutory authority to pay 
actual transportation and other expenses 
and not to exceed $10 per diem in lieu of 
subsistence of persons serving in advisory 
capacity without other compensation 
from U. 8. is limited to periods during 
which they are away from their homes, a 
person serving in such an advisory capac- 
ity whose home is at Bethesda, Md.—a 
place generally commonly regarded as 
being a suburb and a part of the metro- 
politan area of Washington, D. C.—is 
not entitled to a per diem In lieu of sub- 
sistence for duty performed in Washing- 
ton, D. C., which must be regarded as 


Place other than designated headquarters 
used as a base of operations—where con- 
sultant employed on “when actually 
employed” basis is directed same day 
he is appointed to report for duty to a 
place other than that administratively 
designated as his official station—at 
which station it is not intended that he 
perform any duty—the place to which 
he reports and uses as a base of opera- 
tions is in fact his first duty station to 
which he is required to bear expense of 
travel and at which place he is not en- 
titled to per diem in lieu of subsistence 
as in a travel status.................- a 

Temporary duty station subsequently as- 
signed as new station—temporary as- 
signment to determine ability to perform 
duties of new station—travel by em- 
ployee incident to order to temporary 
duty away from headquarters to perform 
duties of another position pending de- 
termination by competent authority of 
his eligibility for permanent appoint- 
ment to such position constitutes travel 
on official business away from designated 
post of duty within meaning of Subsist- 
ence Expense Act of 1926, as amended, 
and employee is entitled to per diem in 
lieu of subsistence, as provided in his 
orders, from time he left his official sta- 
tion to and including day preceding date 
on which his eligibility for permanent 
appointment was finally determined. 
19 C. G, 32, distinguished 
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SUBSISTENCE—Continued. 
Home: 


See, also, related heading: Subsistence, 
headquarters. 

As place of temporary duty of newly ap- 
pointed employee—A newly appointed 
employee who performs temporary duty 
at place of his appointment before re- 
porting to his first permanent duty sta- 
tion may be paid administratively 
authorized subsistence for the tempo- 
rary duty period up to time of departure 
for his first permanent post, unless the 
temporary duty is performed in city of 
employee’s residence 

Employees serving without, or at nominal, 

compensation : 

Subsistence limitations to periods away 
from home : 

Duty at home where headquarters is 
designated as a place other than 
home—under statutory authority to 
pay actual transportation and other 
expenses and not to exceed $10 per 
diem in lieu of subsistence of persons 
“serving while away from their 
homes” in advisory capacity with- 
out other compensation from U. 8., 
such a person may not be paid a per 
diem in lieu of subsistence during 
period of duty at place where his 
home is located even though another 
place has been designated as his 
official headquarters 

Nearby duty places—where statutory 
authority to pay actual transporta- 
tion and other expenses and not to ex- 
ceed $10 per diem in lieu of subsist- 
ence of persons serving in advisory 
capacity without other compensa- 
tion from U. 8. is limited to periods 
during which they are away from 
their homes, a person serving in 
such an advisory capacity whose 
home is at Bethesda, Md.—a place 
generally commonly regarded as be- 
ing a suburb and a part of the metro- 
politan area of Washington, D. C.— 
is not entitled to a per diem in lieu 
of subsistence for duty performed in 
Washington, D. C., which must be 
regarded as his home 


In kind: 


Nurses—in general—discussion of statutes 
and regulations respecting furnishing of 
quarters and ‘subsistence to female 
nurses of Army and Navy 

Part of compensation. See Compensation, 
allowances, in kind. 

Itinerant field employees: 

Place other than designated headquarters 

used as a base of operations: 

Return to base of operations or travel 
to designated headquarters—where 
newly appointed employee, assigned 
to duty requiring substantially con- 
tinuous travel from place to place in 
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Place other than designated headquarters, 
used as a base of operations—Con. 

the field, reports for duty at a tempo- 
rary field office—rather than to his 
designated permanent duty station 
at which no performance of duty is 
contemplated—and actually performs 
some duty at that place, such tempo- 
rary field office is proper for regarding 
as his first duty station, and upon 
leaving such station under competent 
travel orders, per diem in lieu of sub- 
sistence accrues, even during occa 
sional periods when employee returns 
to first duty station, so long as his 
travel status continues, but per diem 
must cease upon arrival at “his true, 
designated permanent duty station. _- 
Travel status commencement—where 
newly appointed employee, assigned 
to duty requiring substantially con- 
tinuous travel from place to place in 
field, reports for duty at temporary 
field office—rather than to his desig- 
nated permanent duty station at 
which no performance of duty is con- 
templated—and actually performs 
some duty at that place, such tempo- 
rary field office is proper for regarding 
as his first duty station, and he is not 
entitled to per diem in lieu of sub- 
sistence until his departure from 
such station under competent travel 


See, also, Subsistence, in kind. 
Delays—departure or debarkation—under 
act of May 21, 1926, and sec. 12, Pay 
Readjustment Act of 1942, authorizing 
reimbursement of actual expenses in- 
curred by military or naval personnel 
while performing travel on Government- 
owned vessels for which no transporta- 
tion fare is charged, a military or naval 
officer, traveling under orders, who, for 
purposes of the Government, is required 
to embark on 8 Government-owned 
vessel prior to hour or date of actual 
departure of vessel, or who, for same 
reasons, is detained on vessel after arri- 
val at point of debarkation, may be 
considered as “‘performing travel’’ dur- 
ing such periods of delay so as to author- 
ize reimbursement for mess bills incurred 
by the officer during the periods of 


“Sea travel” restriction on payment of 
actaal expenses—Government-owned 
vessels—under act of June 12, 1906, 
providing that travel in Phillippine and 
Hawaiian Archipelagos, home waters of 
U. 8., and between U. 8. and Alaska 
shall not be reagrded as sea travel (for 
which actual expenses would be payable), 
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Marine Corps officers traveling under 
orders, whether with or without troops, 
on Govt.-owned vessels in any of situa- 
tions named may not be reimbursed 
actual expenses—mess bills—of travel 


Orders. See Orders. 
Per diems: 


Air travel. See Subsistence, air travel. 


Decentralized-agency employees after ar- 
rival at new location. See Officers and 
Employees, transfers, decentralization of 
Government agencies, per diem allowance 
after arrival at new location. 

Delays. See Subsistence, delays. 


Failure to designate official station: 


Place by which travel status is deter- 
mined—when no official. station or 
designated post of duty of a consultant 
employed on “when actually em- 
ployed”’ basis can be administratively 
fixed or determined in advance, con- 
sultant may be paid his traveling ex- 
penses, including per diem in lieu of 
subsistence, in accordance with Sub- 
sistence Expei$e Act and Standard- 
ized Government Travel Regulations 
while traveling on official business 
away from his home or residence, but 
his home or residence is not to be 
regarded nor designated as his official 
station... .. peknencee Salles 

Place other than designated headquar- 
ters used as a base of operations— 
where consultant employed on ‘‘when 
actually employed” basis is directed 
same day he is appointed to report for 
duty to a place other than that admin- 
istratively designated as his official 
station—at which station it is not in- 
tended that he perform any duty— 
the place to which he reports and uses 
as a base of operations is in fact his 
first duty station to which he is re- 
quired to bear expense of travel and at 
which place he is not entitled to per 
diem in lieu of subsistence as in a 


tional days, per diems. 


Headquarters. See Swhsistence, head- 


quarters. 


Rates: 


Army Nurse Corps limitation in gen- 
eral—amounts which may be paid to 
members of Army Nurse Corps in a 
travel status, other than air travel 
status, for actual expenses of subsist- 
ence or per diem in lieu thereof may 
not exceed limitation of $5 per day for 
actual expenses specified in act, Apr. 
6, 1914, or limitation of $4 per diem in 

lieu of such actual expenses specified 

in act, Aug. 1, 1914...._. 


INDEX 


Page 


690 


231 


DIGEST 


SU BSISTENCE—Continued. 
Per diems—Continued. 
Rates—Continued. 


Initial failure to specify : 

Change in former rule as to general 
effect—former rule that enly actual 
expenses of subsistence could be 
allowed where there was failure to 
authorize per diem in lieu thereof in 
advance has been superseded by act 
of June 30, 1932, providing for com- 
mutation in all cases, and any failure 
now of prior authorization is pro- 
vided for under par. 7, Standardized 
Govt. Travel Regs. aenaiillllc 

Subsequent specifying o1 rate—where 
employee was granted official leave 
to appear in court as Government 
witness in connection with case in- 
volving activity in which employed, 
but, due to lack of time, no formal 
travel order was issued in advance 
specifying a rate of per diem in lieu 
of subsistence to be paid under 
authority of provisions of sec. 850, 
R. 8., as amended, with respect to 
payment of traveling expenses of 
Govt. employees appearing as Govt. 
witnesses, that omission may now 
be supplied by a proper administra- 
tive order specifying rate of per diem. 


Special allowance limitation to those 


serving without compensation: 


General effect of receiving any other 


compensation while alse serving with- 
out compensation—in order to qualify 
for $10 per diem in lieu of subsistence 
authorized by act, July 25, 1942, for 
persons serving in advisory capacity 
“without other compensation from the 
United States,” person must not 
only be not receiving compensation in 
particular advisory capacity in which 
employed but also must not be re- 
ceiving compensation from United 
States in any capacity 


Status of retired officer receiving retired 


pay while also serving in another ca- 
pacity without compensation—retired 
pay ofretired Army officer is ““compen- 
sation’’ within meaning of statutory 
provision authorizing payment of not 
to exceed $10 per diem in lieu of sub- 
sistence to persons employed in an 
advisory capacity “without other com- 
pensation from the United States,” so 
that the per diem allowance may not 
be paid to a retired Army officer, serv- 
ing without compensation in the ad- 
visory capacity in which employed, 
who is receiving retired pay 


Status as “compensation” or “salary”— 
per diem paid under statutory authority 
to persons serving “without compensa- 
tion” is considered subsistence allow- 
ance and not salary, or compensation. . 
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SUBSISTENCE—Continued. Page 


Subsistence allowance. See Subsistence Al- 


Page | SUBSISTENCE-— Continued. 
Vessele— Continued. 


lowance. 

Temporary duty: 

As involving questions of subsistence a: 
headquarters. See Subsistence, head- 
quarters. 

Prior to reporting to first regular duty 
station. See Traveling Expenses, first 
duty station. 

“When actually employed” employee be- 
ginning travel from place of residence 
rather than from official station—where 
consultant employed on basis of “when 
actually employed” is instructed while 
at his residence—which is not his official 
station—to report to a place other than 
his official station for a temporary assign- 
ment and return to his residence upon 
completion thereof he is entitled to 
traveling expenses while traveling on 
temporary duty away from his official 
station but not for all time while away 
from his residence 

Transfers—as involving questions of sub- 

sistence at headquarters. See Subsistence, 

headquarters. 

Travel status—flights constituting regular 

assigned duty—where Naval Reserve 

officer was ordered to active duty involving 
flying in connection with fitting out of 
transport squadron and to active duty 
involving flying in that squadron when 
placed in commission, subsequent orders 
purporting to assign him to temporary 
additional duty with the squadron for 
purpose of flying naval aircraft on reg- 
ularly scheduled flights between certain 
points were without effect to place officer 
in an air travel status entitling him to per 
diem in lieu of subsistence eaclistom 


Vessels : 


Delays—departure or debarkation—un- 
der act of May 21, 1926, and sec. 12, Pay 
Readjustment Act of 1942, authorizing 
reimbursement of actual expenses in- 
curred by military or naval personnel 
while performing travel on Govern- 
ment-owned vessels for which no trans- 
portation fare is charged, a military or 
naval officer, traveling under orders, who, 
for purposes of the Government, is re- 
quired to embark on a Government- 
owned vessel prior to hour or date of 
actual departure of vessel, or who, for 
same reasons, is detained on vessel 
after arrival at point of debarkation, 
may be considered as “performing 
travel’ during such periods of delay 
so as to authorize reimbursement for 
mess bills incurred by the officer during 
the periods of delay 

“Sea travel” restriction on payment of 
actual expenses—Government-owned 
vessele—under act of June 12, 1906, pro- 
viding that travel in Philippine and 
Hawaiian Archipelagos, home waters of 


1078 


Assimilation upon assumption 


U. 8., and between U. 8. and Alaska 
shall not be regarded as sea travel (for 
which actual expenses would be pay- 
uble), Marine Corps officers traveling 
under orders, whether with or without 
troops, on Govt.-owned vessels in any 
of situations named may not be reim- 
bursed actual expenses—-mess bilis—- 
of travel 


Witnesses : 


Government employee official-duty testi- 
mony: 

Employees compensated on $1 per year 
basis—personnel who are paid com- 
pensation of $1 per annum, such as 
“hearing officers’ of Selective Service 
System, are salaried officers or em- 
ployees of U. 8. within meaning of sec. 
850, R. 8., as amended, and, therefore, 
when testifying as witnesses on behalf 
of U. 8. they are entitled to reimburse- 
ment for traveling expenses and per 
diem in lieu of subsistenee but are not 
entitled to any fee or compensation in 
addition to the $1 per year salary. 
21. C. G. 886, distinguished. . ees 

Initial failure to specify subsistence per 
diem rate—subsequent specifying of 
rate—where employee was granted 
official ledve to appear in court as 
Government witness in connection 
with case involving activity in which 
employed, but, due to lack of time, 
no formal travel order was issued in 
advance specifying a rate of per diem 
in lieu of subsistence to be paid 
under authority of provisions of sec. 
850, R. 8., as amended, with respect 
to payment of traveling expenses of 
Govt. employees appearing as Govt. 
witnesses, that omission may now be 
supplied by a proper administrative 
order specifying rate of per diem 

Status of $1 a year personnel— personne! 
who are paid compensation of $1 per 
annum, such as “hearing officers’’ of 

Selective Service System, are salaried 

officers or employees of U. 8. within 

meaning of sec. 850, R. S., as amended. 


SUBSISTENCE ALLOWANCE: 
Assimilation in general—specific subsis- 


tence allowance provision existence—al- 
though sec. 1612, R. S., assimilates pay 
and allowances of Marine Corps officers to 
those of officers of like grades in Army, sub- 
sequent statutes specifically setting forth 
pay and rental and subsistence allowances 
of Marine Corps officers make such as- 
similation inoperative with respect to 
said pay and allowances 


of higher 
command —general rule as to Marine Corps 
officers—Marine Corps officers may not 
by assimilation with officers of the Army 
obtain any additional pay and rental and 
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Women’s Coast Guard Reserve members, 








subsistence allowances under sec, 7, act, 
Apr. 26, 1898, which provides that, under 
certain circumstances, an Army officer who 
exercises in time of war a command above 
that pertaining to his grade shall be en- 
titled to pay and allowances of the higher 
grade. .c.-5..5: 
Dependents: 
Adoptive parents—the words “father’’ and 
“mother” as used in section 4 of the Pay 
Readjustment Act of 1942, defining the 
dependents on account of whom military, 
naval, etc., personnel May be paid in- 
creased rental, subsistence, etc., allow- 
ances, include only the natural parents 
of the person concerned, and, irrespective 
of whether the parties be related, do not 
include adoptive parents _-_............ 
Annulment of marriage. See Annul- 
ment of Marriage, rental, quarters, and 
subsistence allowances. 
Divorce. See Divorce, rental, quarters and 
subsistence allowances. 
Nurses—entitlement in general—under 
sec. 13, Pay Readjustment Act of 1942, 
providing that nurses shall be entitled 
to money allowances for subsistence 
and for rental of quarters as established 
by act for officers receiving pay of first 
period, a female Navy nurse may not 
be paid increased rental and subsistence 
allowances on account of dependents - - - 
Statutory definition of ‘‘dependents” as be- 
ing inclusive of dependents of women— 
definition of dependents in sec. 4, Pay 
Readjustment Act of 1942, for purposes 
of rental and subsistence allowances of 
officers, is definition of dependents of 
male members of services, and was not 
made with dependents of women in mind 
or as intended to include them... ...... 
Women’s Coast Guard Reserve member’s 
rights, in general—members of Women’s 
Reserve in Coast Guard Reserve estab- 
lished by act of Nov. 23, 1942, may not 
be paid increased subsistence allowance 
on account of dependents.............. é 
Women’s Naval Reserve member’s rights, 
in general—members of Women’s Re- 
serve in the Naval Reserve (the 
(“WAVES”) established ‘by act of July 
30, 1942, may not be paid increased rental 
and subsistence allowances on account 


Women’s Coast Guard Reserve members, 
in general: 
Husband serving in or with military, 
naval, etc., forces: 

Officer of Women’s Reserve in Coast 
Guard Reserve whose husband is an 
enlisted man in military or naval 
service is entitled to statutory rental 
and subsistence allowance in her own 
right, even though the husband be 
entitled to a quarters allowance on 
account of his minor children or his 
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Women’s Naval 
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in general—Continued. 
Husband serving in or with military, 
naval, ete., forees—Continued. 
dependents be entitled to family 
allowance benefits authorized by 
Servicemen’s Dependents Allowance 


Officer of Women’s Reserve in Coast 
Guard Reserve whose husband is an 
officer or enlisted man in military or 
naval services is entitled to statutory 
subsistence allowance in her own right, 
and if not furnished public quarters, 
she is entitled to rental allowance in 
her own right—except under certein 
conditions of field or sea duty—ir- 
respective of any allowances to which 
her husband may be entitled _ __...... 

Reserve members, in 
general: 

Husband serving in or with military, naval, 
ete., forces: 

Officer of Women’s Reserve in Naval 
Reserve whose husband is an enlisted 
man in military or naval service is 
entitled to statutory rental and sub- 
sistence allowance in her own right, 
even though the husband be entitled 
to a quarters allowance on account of 
his minor children or his dependents 
be entitled to family allowance benefits 
authorized by Servicemen’s Depend- 
ents Allowance Act of 1942__.......... 

Officer of Women’s Reserve in Naval 
Reserve whose husband is an officer 
or enlisted man in military or naval 
services is entitled to statutory sub- 
sistence allowance in her own right, 
and if not furnished public quarters, 
she is entitled to rental allowance in 
her own right—except under certain 
conditions of field or sea duty—ir- 
respective of any allowances to which 
her husband may be entitled - -____.-- 


SUNDAYS AND HOLIDAYS: 


955} As being days on which work may be re- 


quired—in general—it is discretionary 
with an administrative office, under act 
of Mar. 3, 1893, as amended, to include a 
holiday within official hours of duty or 
regular workweek of employees 


Compensation : 


Overtime. See Compensation, overtime. 

Per annum or per month employees— 
general] rule—there is no statute making 
specific provision with respect to pay- 
ment of compensation of per annum 
employees for holidays, and it has al- 
ways been accepted that since such 
employees are paid for every day in year, 
they are entitled to their regular com- 
pensation for a holiday occurring within 
their regular tour of duty or workweek, 
regardless of whether they be required 
to work on the holiday 
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SUNDAYS AND HOLIDAYS—Con. 
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Saturday half-holiday work—per diem 
employees—employee who is authorized 
and required to be employed and paid 
on per diem, as distinguished from 
hourly, basis and who works four hours 
or more on Saturday is entitled under 
Saturday half-holiday law of Mar. 3, 
1931, to a full day’s compensation, re- 
gardless of the tenure of his employment 
and even though he works only.for short 
periods or intermittently 

Separation from service on a Sunday or 
holiday—general rule as to entitlement 
to compensation—employee who is paid 
on annual basis for every day of year, in- 
cluding Sundays and holidays, may be 
separated fromr service, by resignation or 
otherwise, or separated from active serv- 
ice by furlough without pay, effective 
Sunday or holiday on which work ordin- 
arily would not be required, thereby 
authorizing payment of compensation for 
such Sunday or holiday—the last day 
employee would have been in employ- 


Sunday or holiday between period of 
annual leave and leave without pay— 
general rule as to entitlement to com- 
pensation—where an employee paid on 
an annual basis for every day of the year, 
including Sundays and holidays, is 
granted accumulated annual leave end- 
ing at close of business on a Saturday, 
or the day preceding a holiday, and 
furlough without pay to enter Women’s 
Army Auxiliary Corps is administra- 
tively approved in advance to begin on 
next following duty day, employee is 
entitled to cémpensation for the Sunday 
or holiday intervening between expira- 
tion of the annual leave and beginning 
of period of furlough without pay 

War emergency genera! salary increase, 
See Compensation, overtime, war emer- 
gency general salary increase, Sundays 
and holidays. 

“*When actually employed” employees: 
Saturday half-holiday work : 

Per diem employees: 

Employee who is authorized and 
required to be employed and paid 
on per diem, as distinguished from 
hourly, basis and who works four 
hours or more on Saturday is 
entitled under Saturday half- 
holiday law of Mar. 3, 1931, to a 
full day’s compensation, regardless 
of the tenure of his employment 
and even though he works only for 
short periods or intermittently __.. 

Employees employed and paid on 
basis of “when actually employed” 
whose compensation is required 
by law to be fixed on a per diem 
basis—as distinguished from an 
hourly basis—or is administrative- 
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“When actually employed” employees— 
Continued. 
Saturday half-holiday work—Con. 
Per diem employees—Continued. 

ly fixed either on a per diem basis 
under general administrative 
authority or on basis of 1/360 of an 
annual salary required to be fixed 

for full time services, are entitled 
under Saturday half-holiday law 

of Mar. 3, 1931, to a full day’s 
compensation for 4 hours work on 
Saturday. 22 C. G. 93, amplified. 
Under Saturday half-holiday law of 
Mar. 3, 1931, an employee who is 
employed and paid on a per diem 
“when actually employed” basis 
and for whom no regular tour of 
duty is established for work on 
Saturday should be paid one- 
fourth of a day’s pay per hour for 
work of less than 4 hours duration 


Employees employed and paid on 
basis of “‘when actually employed” 
whose compensation is required 
by law to be fixed on a per diem 
basis—as distinguished from an 
hourly basis—or is administra- 
tively fixed either on a per diem 
basis under genera] administrative 
authority or on basis of 1/360 of an 
annual salary required to be fixed 
for full time services, are entitled 
under Saturday half-holiday law 
of Mar. 3, 1931, to a full day’s 
compensation for 4 hours work on 
Saturday. 22C. G. 93, amplified. 

Employees who are employed and 
paid on a per hour “when actually 
employed”’ basis, for whom no 
regular hours of work are fixed, 
and whose employment is part 
time or intermittent are not en- 
titled to benefits of Saturday 
half-holiday law of Mar. 3, 1931. 
15 C. G. 800, amplified 


Compensatory time: 


As bejng part of regular tour of duty— if, as 
authorized by provisions of 39 U. 8. 
Code 118, compensatory time off from 
duty for work performed on Sundays 
and holidays is granted to postal em- 
ployees, such time off is to be regarded 
as part of regular tour of duty of 40 hours 
per week for purpose of computing over- 
time compensation payable under act of 
Dec. 22, 1942, for work actually per- 
formed in excess of regular weekly tour of 
duty of 40 hours 

General effect of war emergency general 
salary increase egisiation—overtime 
compensation act of Dec. 22, 1942, does 
not supersede or render inoperative 
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Compensatory time—Continued. Holidays—Continued. 
those provisions of 39 U. 8, Code 118 Saturdays—Continued. 
which authorize granting of compen- tent are not entitled to benefits of 
satory time off from duty to certain Saturday half-holiday law of Mar. 3, 
postal employees for work performed 1931, 15 C. G, 800, amplified. ....._. 
on Sundays and holidays, and it is now Leaves of absence: 
within discretion of Postmaster General Annual: 
either to grant compensatory time off Salary and leave computations: 








from duty for work on Sundays and 





Saturdays under war emergency over- 




































































holidays, as authorized by said pro- time compensation legislation. See 
visions of the Code, or to pay overtime Leaves gf Absence, annual, leave 
compensation under said act of Dec. 22, charges under war emergency over- 
1942, for such work on any Sunday or time compensation legislation. 
holiday of the year if the total of the Sunday or holiday between period of 
hours worked during that week exceeds annual leave and leave without 
40... : alae aint. Me pay—where an employee paid on an 
General requirement for work on holidays annual basis for every day of the 
as affecting right to—postal employees year, including Sundays and holi- 
required by general administrative order days, is granted accumulated annual 
to work on holidays may not be paid leave ending at close of business on 
overtime compensation for such work, a Saturday, or the day preceding a 
in lieu of compensatory time authorized holiday, and furlough without pay 
and required by 39 U. 8. Code 118 to be to enter Women’s Army Auxiliary 
granted postal employees who are re- Corps is administratively approved 
quired to work on any holiday except in advance to begin on next follow- 
Christmas; nor is there any authority ing duty day, employee is entitled 
to deny postal employees their statutory to compensation for the Sunday or 
right to compensatory time for work holiday intervening between expi- 
on such holidays. - - 1057 ration of the annual leave and begin- 












































































































































“When actually employed” employees: ning of period of furlough without 
Employees employed and paid on basis pay..... bode edad sedaices dtemtete 
of “when actually employed” are not Tours of duty of 24 hours on alternate 
entitled to compensatory time off days: 
under Saturday half-holiday law of Employees assigned to shifts of 24 
Mar. 3, 1931, for duty in excess of 4 hours of continuous duty on alter- 
hours on Saturday Ad titwsibiee 578 nate days, from 8 p. m. one day 
Employees who are employed and paid until 8 p. m. following day, with 
on a per hour ‘“‘when actually em- 24-hour rest period in between— 
ployed” basis, for whom no regular thus working a part of each cal- 
hours of work are fixed, and whose endar day—should be charged two 
employment is part time or inter- days’ annual or sick leave for an 
mittent are not entitled to benefits of absence on annualLor sick leave for 
Saturday half-holiday law of Mar. 3, one such duty period and an ab- 
1931. 15 C. G. 800, amplified . 578 sence for one week should be 
Holidays: charged as seven days’ leave where 
Compensation. See Sundays and Holi- Sundays are included within the 
days, compensation. regular tour of dutv sid Naas 
General effect on employees’ rights, Employees assigned to shifts of 24 
benefits, etc., of general orders requiring hours of continuous duty on al- 
holiday work— Presidential or adminis- ternate days with a 24 hour rest 
trative orders requiring work on legal period in between are not charge- 
holidays during war emergency do not able with annual or sick leave for 
and cannot change status of such holi- absence on a holiday occurring 
days for purpose of applying statutes within their regular tour of duty- 
and regulations having force and effect Sick: 
of law granting rights and benefits on Salary and leave computations: 
basis of the holidays.................... 1057 Saturdays under war emergency over- 
Saturdays: time compensation legislation. See 
Compensatory time. See Sundays and Leaves of Absence, sick, leave charges 
Tlolidays, compensatory time. under war emergency overtime com- 
“When actually employed” employ- pensation legislation. 
ees—employees who are employed Tours of duty of 24 hours on alternate 
and paid on a per hour ‘“‘when actually days: 
employed” basis, for whom no regular Employees assigned to shifts of 24 
hours of work are fixed, and whose hours of continuous duty on 








employment is part time or intermit- 





alternate days, from 8 p. m. 
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SUNDAYS AND HOLIDAYS—Con. 
Leaves of absence— Continued. 
Sick—Continued. 
Salary and leave computations—Con. 
Tours of duty of 24 hours on alternate 
days—Continued. 
one day until 8 p. m. follow- 
ing day, with 24-hour rest period 
in between—thus working a part 
of each calendar day—should be 
charged two days’ annual or sick 
leave for an absence on annual or 
sick leave for one such duty period 
and an absence for one week should 
be charged as seven days’ leave 
where Sundays are included with- 
in the regular tour of duty 
Employees assigned to shifts of 24 
hours of continuous duty on alter- 
nate days with a 24-hour rest pe- 
riod in between are not chargeable 
with annual or sick leave for ab- 
sence on a holiday occuring within 
their regular tour of duty 
Without pay—salary and leave computa- 
tions—Sunday or holiday bet ween period 
of annual leave and leave without pay— 
where an employee paid on an annual 
basis for every day of the year, including 
Sundays and holidays, is granted accu- 
mulated annual leave ending at close of 
business on a Saturday, or the day pre- 
ceding a holiday, and furlough without 
pay to enter Women’s Army Auxiliary 
Corps is administratively approved in 
advance to begin on next following duty 
day, employee is entitled to compensa- 
tion for the Sunday or holiday interven- 
ing between expiration of the annual 
leave and beginning of period of fur- 
lough without pay 
TAXES: 
Federal: 
Discussion of purpose and effect of filing of 
“tentative” tax returns 
Excise—contract price adjustment—con- 
tractor not a “‘manufacturer, producer, 
or importer”—where contractor furnish- 
ing supplies to Govt. is a “dealer” and 
not a “manufacturer, producer, or im- 
porter’’ directly liable for excise tax im- 
posed by sec. 551, Revenue Act of 1940, 
no iacrease in contract price is authorized 
under standard “Federal taxes”’ clause 
by reason that tax was imposed subse- 
quent to opening of bids and that price 
charged dealer by manufacturer has 
been increased by amount of tax 
Exemption certificates: 
Contractor not a “manufacturer, pro- 


TAXES—Continued. 
Federal— Continued. 
Exemption certificates—Continued. 
do not include amounts representing 
tax, exemption certificates may be 
issued to vendors for use in obtaining 
tax credit from their manufacturer- 
suppliers who, under Code and Inter- 
nal Revenue regulations, are entitled 
upon presentation of origittal certifi- 
cates to refund of or credit for tax on 
articles resold for Govt.’s exclusive use. 
Exemption of U, S. from transportation 
tax as a basis for issuance of exemption 
certificate to Govt. contractor—pro- 
visions of sec. 620, Revenue Act of 1942, 
exempting amounts paid by U. S. for 
transportation of property from prop- 
erty transportation tax imposed there- 
by, furnish no basis for issuance of tax 
exemption certificate to Govt. contrac- 
tor to cover amount of the tax appli- 
cable to transportation charges on the 
contract material which contractor is 
required to pay pursuant to its con- 
tract obligation - 
Propriety of issuance even though con- 
tract requires Govt. to reimburse con- 
tractor for transportation tax paid— 
tax exemption certificates may not be 
issued to a Govt. contractor to cover 
tax imposed by sec, 620, Revenue Act 
of 1942, on amount paid for transporta- 
tion of property even if terms of the 
contract were such as to require the 
Govt. to reimburse the contractor for 
the amount of such tax____.___- 
Internal revenue—refunds— interest. 
Interest, tazes. 
Salary deductions: 
Income tax withholding: 
Accounting for—Gen. Reg. 96, Supp. 
2, June 29, 1943 
Adjustments for errors- Gen. Reg. 96 
Supp. 2, June 29, 1943 
Gevernment corporation perubinel 
Gen. Reg. 96, Supp. 2, June 29, 1943 
Postal service—Cen. Reg. 96, Supp. 2, 
June 29, 1943 _- 
Recording requirements— (Cen. 
96, Supp. 2, June 29, 1943 
Salary tables—Gen. Reg. 54, 
16, June 12, 1943 
Transmission of amounts withheld 
Gen. Reg. 96, Supp. 2, June 29, 1943. 
Victory tax: 
Accounting for—Gen. Reg. 96, Dec. 
15, 1942_. 
Adjustments for errors— Gen. 
96, Dec. 15, 1942. 


Page Page 


See 


Reg. 


Supp. 


Reg. 


ducer, or impor ter”’—even though there 
be no contractual obligation on Govt. 
either to issue its dealer-vendors tax 
exemption certificates covering manu- 
facturers’ excise tax imposed by chap- 
ter 29, Internal Revenue Code, or to 
pay amount of tax, where prices paid 


leave 
upon separation from service 

amount of indebtedness of former 
employee for overdrawn leave upon 


Adjustments for “everdnawn 


separation from service may be 
recredited to applicable salary ap- 
propriation by set-off against his 
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TAXES—Continued. 
Federal—Continued. 
Salary deductions—Continued. 
Victory tax—Continued. 


Page | TAXES—Continued. 
Federal—Continued. 


Transportation tax—Continued. 
Contract modification for relief of con- 


retirement fund credit—otherwise 
available for set-off—only to extent 
of net amount of his salary (includ- 
ing 5 percent credited for retire- 
ment), after deduction of amount 
withheld for Victory Tax, during 
period of the overdrawn leave; but 
in order that amount paid from 
salary appropriation for the over- 
drawn leave may be fully restored 
by recrediting, also, the amount 
withheld for Victory Tax, the mat- 
ter should be referred to Claims 
Division of this office for appro- 


Disposition of Virgin Islands col- 
lections—amounts withheld in ac- 
cordance with Victory Tax provi- 
sions of Revenue Act of 1942 by U. 8. 
marshal for Virgin Islands, as dis- 
bursing officer, from compensation 
of certain officers and employees of 
Federal Government to whose com- 
pensation Commissioner of Internal 
Revenue has determined or shall 
determine that such withholding 
tax is applicable may, if adminis- 
tratively approved by Bureau of 
Internal Revenue, be turned over 
by marshal to Treasuries of the 
Virgin Islands rather than to a Col- 
lector of Internal Revenue 

Exemption allowance—computation 
for less than full pay periods—Gen. 
Reg. 96, Dec. 15, 1942 

Gen. Reg. 54, Supp. 13, Nov. 23, 1942_. 

Gen, Reg. 54, Supp. 14, Dec. 29, 1942.. 

Gen. Reg. 54, Supp. 15, May 8, 1943. 

Recording requirements—Gen. Reg. 
96, Dec. 15, 1942 

Transmission of amounts withheld— 
Gen. Reg. 96, Supp. 1, Apr. 3, 1943_. 


Transportation tax: 
Contract modification for relief of con- 


tractor: 

An existing Veterans’ Administration 
contract providing for delivery of 
coal to Govt. f. o. b. destination, or 
on a delivered and stored basis, may 
not be amended to provide for trans- 
portation of the coal on Govt. bills 
of lading or on an f. 0. b. point of 
origin basis so as to relieve contractor 
of its liability for the property trans- 
portation tax imposed by sec. 620, 
Revenue Act of 1942, which other- 
wise it would be required to pay-..-. 

Even though 0. P. A. authorized 
raising of maximum price ceilings on 
coal to extent of property transporta- 
tion tax imposed by sec. 620, Rev- 
enue Act of 1942, such fact does not 
impose any legal obligation on U. 8. 


tractor—Continued. 
to amend its existing coal contracts, 
under which contractor is liable for 
tax, to provide for assumption by 
Govt. of increase due to tax since 
Government's interest in that re- 
spect is to require only that no more 
than maximum prices established 


Contract price adjustment: 


Transportation tax as representing an 
increase in cost of materials or 
freight charges—the Federal] trans- 
portation of property tax imposed 
by sec. 620, Revenue Act of 1942, 
and required to be paid by a lump 
sum construction contractor in 
connection with shipments of speci- 
fied material and equipment allo- 
cated to the contractor by the Govt. 
for use in performance of the contract 
work does not represent an ‘“‘in- 
crease” in “cost” of the materials 
and equipment or an “increase” In 
“freight charges” within meaning of 
contract clause providing for “an 
equitable adjustment” on account of 
“any increase or decrease in the 
amount” specified in the contract 
“to cover the cost of the materials 
and equipment allocated to the con- 
tractor” and the “freight charges” 


Transportation tax as representing an 
“increase” in “freight rate” within 
meaning of contract provision—tax 
imposed by sec. 620, Revenue Act of 
1942, on amount paid for transporta- 
tion of property—legal incidence of 
which is on the shipper rather than 
the carrier, the latter being merely a 
collecting agent for the tax—is not a 
part of the compensation to which 
carrier is entitled for its services, 
and, therefore, does not represent an 
“increase” in “freight rate” within 
meaning of a provision in a Veterans’ 
Administration coal contract requir- 
ing an adjustment in price in event 
of an increase or decrease in “freight 
rate in effect on date of opening of 


Exemption of U. S. from payment as 


applying also to Govt. contractor— 
amounts paid by U. 8. for transporta- 
tion of property are exempt from the 
property transportation tax imposed 
by sec. 620, Revenue Act of 1942, only 
when payments for transportation 
charges are made directly to carrier by 
the governmental agency, and such 
exemption does not apply to Govt. 
contractors who pay transportation 
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TAXES—Continued. 


Federal—Continued. 
Transportation tax—Continued. 
charges in connection with delivery of 


supplies to Govt. in accordance with 


contract obligation. 
General discussion as to legal incidence, 
relationship of parties, etc 


Reimbursement to contractor for tax 
paid: 

Term “work,” as used in contract 
tax clause, defined—term “work” 
appearing in tax clause of lump-sum 
War Dept, contract requiring reim- 
bursement to contractor for taxes 
imposed “‘after date of award” and 
“directly applicable to the supplies 
or work covered hereby” is not in- 
tended to describe various matters 
involved in performance of contract 
but is used in contradistinction to 
“supplies,” that is, “supplies” com- 
prehended by such clause are com- 
pleted articles furnished, while 
“work” refers to building or other 
structure erected 

Transportation tax as being within 

contract provision for tax reim- 
bursement: 


Tax imposed by sec. 620, Revenue 
Act of 1942, on amount paid for 
transportation of property is not 


reimbursable to a contractor under 
tax clause in a lump sum War 
Dept. contract requiring reim- 
bursement to contractor of pay- 
ments required to be made by 
him on account of taxes imposed 
after date of award “‘directly appli- 
cable to the supplies or work’”’ 
covered by the contract “‘or the 
materials used in the manufac- 
ture thereof” or imposed “‘direct- 
ly upon the importation, produc- 
tion, processing, manufacture, 
construction or sale of such sup- 
plies, work or materials” 

Tax imposed by sec. 620, Revenue 
Act of 1942, on amount paid for 
transportation of property is not 
reimbursable to a contractor under 
the ‘federal taxes” clause in a 
Veterans’ Administration coal 
contract providing for reimburse- 
ment to contractor of any “‘sales 
tax, processing tax, adjustment 
charge, or other taxes or charges’ 
imposed ‘‘by the Congress after 
the date set for the opening of this 
bid, and made applicable directly 
upon the production, manufac- 
ture, or sale of the supplies covered 
by thisbid,and * * * paidby 
the contractor on the articles or 
supplies herein contracted for’’.__. 

Transportation of supplies is not 
part of “work’’ referred to by con- 


Page | TAXES—Continued. 


Federal—Continued. 
Transportation tax— Continued. 
Reimbursement to contractor for tax 
paid—Continued. 

Transportation tax as being within 
contract provision for tax reim- 
bursement —Continued. 

tract tax clause requiring reim- 
bursement to contractor for taxes 
imposed “after date of award” 
and “directly applicable to the 
supplies or work covered hereby”’ 
so as to entitle contractor to reim- 
bursement of tax imposed by sec. 
620, Revenue Act of 1942, on 
amounts paid for transportation, 
which tax contractor paid in con- 
nection with delivery of contract 


Transportation of household effects— 
reimbursement of tax paid by em- 
ployee—where civilian employee, up- 
on change of station, is required to pay 
transportation expense incident to 
transfer of his household goods, and 
personal effects, rather than being per- 
mitted to ship on Govt. bill of lading 
or purchase order, otherwise proper 
reimbursement authorized by sec. 6, 
Exec. Order 8588, as amended, of 
transportation expense “actually and 
necessarily incurred’ may include 
amounts expended by employee for 
property transportation tax imposed 
by sec. 620, Internal Revenue Act of 


General rule as to interpretation of reim- 
bursement provisions—tax or other reim- 
bursement provisions in Govt. contracts 
should not be extended by administrative 
or judicial interpretation to embrace cases 
not clearly coming within the meaning of 
the language used. -....................... 

General rule as to reimbursement of Gov- 
ernment contractor—unless a contract ex- 
pressly so provides, U. 8. is not obligated 
to reimburse a contractor for amount of 
tax of other charge required to be paid by 
him in,connection with performance of his 
Govt. contract if such tax or other charge 
was not included in his quoted prices 


Interest, See Interest, taxes. 


Virgin. Islands—disposition of Victory Tax 
collections—amounts withheld in accord- 
ance with Victory Tax provisions of Rev- 
enue Act of 1942 by U.S. marshal for Virgin 
Islands, as disbursing officer, from com- 
pensation of certain officers and employees 
of Federal Government to whose compen- 
sation Commissioner of Internal Revenue 
has determined or shall determine that 
such withholding tax is applicable may, 
if administratively approved by Bureau 
of Internal Revenue, be turned over by 
marshal to Treasuries of the Virgin Islands 
rather than to a Collector of Internal Rev- 
QR .n.ctineverseaent enenensingndaepecce 












Evidence requirements for payment: 

Genera! rule—bills for telegram transmis- 
sion services should be supported by 
evidence (1) that official message re- 
quired to be sent was message actually 
transmitted, (2) that message was in 
fact transmitted, and (3) that class of 
service rendered and charged for was 
that requested by sender; and a self- 
serving statement by a telegraph com- 
pany official that services were per- 
formed as requested cannot be accepted 
in lieu of required data. 

Multiple-address messages—-where trans- 
mission of multiple-address telegram is 
from originally filed copy of message, 
voucher covering payment for trans- 
mission services must be supported by 

such original and list of addresses with 

appropriate data placed thereon at time 

of transmission, but where transmission 

is from copies of such original, the copies, 

containing necessary data for a proper 

audit, are required to be filed with 

' voucher. . _- cespebeeneséus ane 
“Wire”’ copies in lieu of originals—where 
telegrams are filed at wire operated 
branch offices and transmitted by wire 

to main office for transmittal, such main 

office wire transmission copy of original 

will be accepted as “originals” in sup- 

port of vouchers covering payment for 

such services, provided information nec- 

essary to proper audit beshown thereon. 387 
Rates—conversion of day messages to 

“timed wire service’’—where Govt., in 
sending messages over teleprinter facili- 
ties to telegraph company’s office for trans- 
mission over company’s lines, failed to 
follow procedure available for obtaining 
Timed Wire Service, in that class of service 
desired was not indicated or messages 
were directed to be sent as day (full- 
rate) messages, there is no authority under 
applicable tariffs or under Federal Com- 
munications Commission Order No. 70, 
governing priority and charges for Govt. 
communications by telegraph during 
fiscal year involved (1941), for recomputing 
charges on such messages on a constructive 
time-count basis instead of a word-count 
basis in order to obtain the lower charge. 
1C. G. 402 and 20 id. 546, distinguished... 855 
Transmission or delivery delinquencies: 

Damage liability: 

General effect of Post Roads Act of 
1866—while Post Roads Act, 1866, as 
amended, prescribes procedure for 
collection of penalties for refusal or 
neglect of telegraph company to trans- 
mit a Govt. message, it does not bar 
claim for damages resulting from error 
or mistake in telegram actually trans- 
mitted; nor does it require Govt. to 
follow, in such latter cases, procedure 
outlined in said act as a remedy for 
refusal or neglect to transmit......... 1021 
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TELEGRAMS: Page | TELEGRAMS—Continued. 
Transmission or delivery delinquencies— 


Continued. 
Damage liability—C ontinued. 

Loss of time, additional expense, etc., 
of Government employees—telegraph 
company is liable for damages—lost 
time and additional expenses of Govt. 
employee—sustained by Govt. due to 
its erroneous transmission of an offi- 
cial message addressed to employee, 
and the consequent delay in delivery 

Status of telegraph companies under Post 

Roads Act of 1866—in general as to the 

Government and outside parties—while 

ct. cases cited by telegraph company, in 

support of its contention that, being a 

Govt. agent, it is not liable to Govt. for 

damages sustained due to erroneous 

transmission of Govt. message, are au- 
thority for proposition that telegraph 
company which has accepted provisions 
of Post Roads Act of 1866, as amended, 
exercises a governmental function while 
transmitting such telegrams, so as to 
make void imposition of certain local 
taxes on that function, such cases do not 
involve rights or remedies existing be- 
tween carriers and U.8 


TELEPHONES: 
Calis—toca! calis in excess of pay station 5- 


cent rate—reimbursability status, in gen- 
eral—in order that credit may be allowed 
in audit of accounts for official local tele- 
phone calls made by employees from hotel 
rooms or threugh hotel switchboards, re- 
quiring payment of a 10-cent charge, rather 
than usual 5-cent charge, for each call, 
there is required to be furnished a proper 





Page 


1021 


1021 


showing that the calls were so made— - 


otherwise it must be presumed that they 
were made from ordinary pay stations at 
usual 5-cent rate 


Directories—as constituting newspapers— 


telephone directories do not come within 


definition of newspapers and are not 
covered by term “other pubilications’”’ 
appearing in General Regulations 66 of 
ln I A 
TELETYPE SERVICE: 
News service: 
Newspaper-purchase-limitation applica- 


bility: 

General rule—generally speaking, tele- 
type news service is subject to statu- 
tory limitations on purchase of news- 
papers only when purpose to be served 
by such teletype service is substan- 
tially same as that served by news- 
papers. 14 C. G. 109, amplified. ___- 

News service used for broadcast analy- 

sis, etc.—where use of teletype news 

service instead of newspapers is essen- 
tial to accomplishment of foreign 
broadcast analysis and radio monitor- 
ing work of Federal Communications 
Commission for which an appropria- 


1048 
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TELETYPE SERVICE—Continued. 

News service—Continued. 
Newspaper-purchase-limitation applica- 

bility—Continued. 
tion was made by Independent Offices 
Appro. Act. 1943, a contract for such 
teletype service is not substitute for 
purchase of newspapers and payments 
therefor are not subject to $50 limita- 
tion imposed by sec. 6 of said appro- 
priation act on amount of Commis- 
sion’s funds which may be used for 
purchase of newspapers and periodicals 
TIME: 

Compensatory : 

Sundays and holidays. See Sundays and 
Holidays, compensatory time. 

War emergency overtime compensation 
legislation. See Compensation, overtime, 
war emergency general salary increase, 
compensatory time. 

TITLE ABSTRACTS: 

See Real Estate, titles. 

TOLLS: 

Tunnels—reimbursable status of tolls when 
traveling on a mileage reimbursement 
basis—employee who performs official 
travel by privately owned automobile on a 
mileage basis is not entitled to reimburse- 
ment of tunnel toll charges incident to such 


TORTS: 

Liability—private parties—acting as Govern- 
ment agents—regardiless of whether U 8S. 
Housing Authority or its successor, Fed- 
eral Public Housing Authority, may or 
may not be subject to tort liability in con- 
nection with their authorized activities, 
an agent performing authorized activities 
for them would not be immune from tort 
liability arising from such acts if the agent 
were otherwise subject to such liability. _- 

TRANSPORTATION: 

See, also, related headings: Mileage; Traveling 
Expenses; Etc. 

Baggage: 

Damages. See Property, private, damage, 
loss, or destruction. 

Shipments home of civilian clothing of 
selectees, enlistees, ete.—if an appropria- 
tion is available for shipping home civil- 
ian clothing of selectees and certain other 
personnel at Govt. expense, procedure 
proposed approved whereby War Dept. 
will not issue Govt. bills of lading but 
will make shipments by prepaid express, 
provided provision authorizing ship- 
ment, with articles authorized to be 
shipped at Govt. expense, of other 
articles at expense of shipper be either 
eliminated or clarified to permit accurate 
verification of Govt.’s share of transpor- 
tation charges; and provided carrier sup- 
port its bills with consignees’ receipts for 
GRY 2057. eT EOE Cs ES esos 
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322 


Billing: 

Forms and procedure for use—Gen. Reg. 
97, Apr. 13, 1943 

Value of unused tickets—administrative 
procedure—Circ. Letter A-16366, Ang. 
15, 1942__- 

Bills of lading: 

Commercial—‘‘destination” defined —un- 
der the uniform household goods bill of 
lading for motor carriers, “‘destination”’ 
signifies not only the city or town but 
also the consignee’s address therein, 
while under the uniform bill of lading 
under which other carriers transport 
commercial shipments, “destination’’ 
means no more than the city or town 
indicated coos ae lcaes 

Government: 

Forms and procedure for use—Gen. 
Reg. 97, Apr. 13, 1943 

Liability under, in general— where Govt. 
bill of lading is issued by proper au- 
thority and furnished to carrier, con- 
tract with U. 8S. results, notwithstand- 
ing limitation on authority of em- 
ployee using it, and its obligations are 
governed by terms of bill 4 

Lost—certificate in lieu of—Gen. Reg. 
97, Apr. 13, 1943__ ; 

Shipments home of civilian clothing of 
selectees, enlistees, etc.—if an appro- 
priation is available for shipping home 
civilian clothing of selectees and cer- 
tain other personnel at Govt. expense, 
procedure proposed approved whereby 
War Dept. will not issue Govt. bills of 
lading but will make shipments by 
prepaid express, provided provision 
authorizing shipment, with articles 
authorized to be shipped at Govt. ex- 
pense, of other articles at expense of 
shipper be either eliminated or elarified 
to permit accurate verification of 
Govt.’s share of transportation charges; 
and provided carrier support its bills 
with consignees’ receipts for delivery 

Temporary receipt jn lieu of —-Gen. Reg 
97, Apr. 13, 1943 

Use for transportation of employee's 
household effects—upon transfer of 
employee from one official station to 
another, a formal Govt. contract with 
carrier and use of a Govt. bill of lading 
to obtain transportation, as authorized 
by sec. 11 of Exec. Order 8588, as 
amended, of employee’s household 
effects to new station from a ‘previous 
place of residence’’ other than old sta- 
tion are not illegal, but preferable pro- 
cedure is that prescribed in 20 C. G. 568 
and 21 id. 283, to effect that employee 
should assume responsibility for ship- 
ment and claim reimbursement for any 
amount payable by the Govt. 
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TRANSPORTATION—Continued, 
Clothing. See Transportation, baggage. 
Damage or loss in transit. See Property, 

private, damage, loss, or destruction, transit. 
Dependents: 


Page ;| TRANSPORTATION—Continued. Page 
Dependents—Continned. 
First duty station—Continued. 
Place from which entitled to—Con. 
Home v. place of appointment or ac- 


Debarment or evacuation from duty sta- 
tion—administrative action necessity— 
sec. 4 (b), act, June 5, 1942, authorizing 
transportation at Govt. expense of de- 
pendents of military personnel, other- 
wise entitled to transportation, to loca- 
tions designated by such military per- 
sonnel when they are transferred or as- 
signed to stations where Govt. quarters 
are not available for dependents, applies 
only after Sec. of War through his proper 
agent has refused permission for de- 
pendents to accompany officer or man 
because of nonavailability of Govt. quar- 
ters, and does not apply to case where 
officer or man himself determines that 
public quarters are not available at a 
station from which dependents have not 
been excluded by proper authority 

First duty station: 

Home changed to place of permanent 
station before start of travel by de- 
pendent—Naval Reserve officer's 
right to payment of commercial cost of 
transportation of his dependents to his 
first permanent duty station from his 
home when ordered to active duty is 
not affected by fact that, while on 
temporary duty and prior to time his 
dependents traveled from his home to 
his first permanent duty station, he 
changed his official address from his 
home to his first permanent duty 


Military, naval, etc., personnel appoint- 
ed from civil life—general rule—trans- 
portation, at Government expense, 
from home to first duty station for de- 
pendents of officers of Regular Army 
appointed from civil life is not author- 
ized by sec. 12, Pay Readjustment Act 


Place from which entitled to: 

Home changed on date of reporting for 
active duty—where Naval Reserve 
officer’s orders to active duty were 
addressed to him at his home then of 
official record but, on date he re- 
ported for active duty and executed 
acceptance of commission and oath 
of office, he changed his official ad- 
dress to another place, after which he 
was released from active duty for 2 
days prior to commencing travel to 
temporary station, former place is 
considered as his “home” in de- 
termining his right under sec. 12, 
Pay Readjustment Act of 1942, to 
payment of commercial cost of trans- 
portation of his dependents from 
home to first duty station 


ceptance—in absence of evidence 
that Naval or Marine Corps reserv- 
ist who is appointed or enlisted and 
immediately placed on active duty 
actually has his home at a place other 
than that shown by official records 
to be his home, or “official resi- 
dence,” payment, otherwise proper, 
of commercial cost of transportation 
of his dependents from such home of 
official record to his first permanent 
duty station will not be questioned, 
even though his home be more dis- 
tant than place of acceptance of 
appointment or acceptance for en- 
listment. 21 C. G. 1010, reconsid- 
ered in B-25083, Sept. 22, 1942, will 
no longer be followed 
Travel from place other than home— 
where Naval Reserve officer’s de- 
pendent wife traveled to officer’s 
first permanent duty station from a 
place other than place which was 
his official home or residence of 
record at time the was ordered to 
active duty and to which his orders 
were addressed, officer is entitled to 
commercial cost of transportation 
of his dependent to his first perma- 
nent duty station from place from 
which travel was performed, not 
to exceed what such transportation 
would have cost from said official 
residence or home of record 
Travel of dependent to permanent 
station before expiration of officer’s 
temporary duty—where Naval Reserve 
officer’s orders, directing him to per- 
form temporary duty prior to report- 
ing to a designated station for 
permanent duty, were in existence, 
and were not later revoked, at time 
his dependents traveled from his home 
to his permanent duty station, fact 
that travel was commenced prior to 
date of his detachment from tempo- 
‘rary duty does not affect his right to 
be paid commercial cost of transpor- 
tation of his dependents 
Travel with officer to place designated 
as both place of appointment and 
first duty station—where individual's 
appointment as Naval Reserve officer 
and orders to active duty, addressed 
to him at his home, were received by 
him at place designated in his orders as 
his first permanent duty station, to 
which place he and his dependent wife 
had previously traveled in anticipa- 
tion of appointment and orders, no 
travel on his part was necessary to 
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TRANSPORTATION—Continued. 


Dependents—Continued. 
First duty station—Continued. 
comply with the orders, and, there- 
fore, he is not entitled to payment of 
commercia] cost of transportation of 
his wife from his home to his first 
duty station as her travel was per- 
formed prior to his appointment and 
issuance of his orders 
General effect of paragraph 6, section 12, 
Pay Readjustment Act of 1942—para- 
graph 6 of section 12 of Pay Readjust- 
ment Act of 1942 merely defines words 
“permanent change of station’ as that 
term is used in paragraph 5 of said sec- 
tion, reenacting, in substance, the prior 
laws authorizing transportation at 
Govt. expense for dependents of certain 
classes of military and naval personnel, 
and does not extend such benefits to 
other than those persons entitled to 
transportation for dependents under 
the prior laws, except in the case of trans- 
fers to Reserve components 
Issuance request and certificates: 
Evidence necessary to support pay- 
ments—G. A. O. jurisdiction—de- 
termination of what evidence is neces- 
sary to establish that payments to 
carriers for transportation of depen- 
dents of military personnel at Govt. 
expense are authorized by law is 
within jurisdiction of G. A. O 
Relaxation of issuance procedure— 
where Army personnel are ordered on 
short notice away from continental 
U. 8. during present war under 
circumstances making it impossible 
for them to execute usual request and 
certificate for issuance of transporta- 
tion in kind to dependents, a modified 
procedure—fully discussed in the 
decision—may be adopted for issuance 
of such transportation 
Status as a right of dependents—right 
granted by existing statutes to trans- 
portation of dependents of military 
personne] is an emolument of the 
officer or man concerned, and depend- 
ents can claim no benefits accruing to 
them in their individual capacity_.__. 
Nurses: 
In general—there appears to be no stat- 
ute authorizing transportation at 
Govt. expense for dependents of Navy 


‘Paragraph 6, section 12, Pay Readjust- 
ment Act of 1942, as being authority 
for—paragraph 6 of section 12 of Pay 
Readjustment Act of 1942 which pro- 
vides that words “permanent change 
of station” appearing in paragraph 5 of 
said section in connection with trans- 
portation at Govt. expense for depend- 
ents of “any officer, warrant officer or 
enlisted man above the fourth grade” 
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Nurses—Continued. 
shall include changes from home to 
first station and from last station to 
home of “‘any officer, warrant officer, 
nurse or enlisted man” does not en- 
large or change the express designation 
in paragraph 5 of the personnel who 
are entitled to such benefits, and, 
therefore, although term ‘“‘nurse”’ 
appears in paragraph 6, Navy nurses 
are not entitled to the transportation 
for dependents authorized by para- 


Status as officers, warrant officers, or 
enlisted men for transportation of 
dependents purposes—Navy nurses 
are not officers, warrant officers or 
enlisted men as designated in para- 
graph 5, section 12 of Pay Readjust- 
ment Act of 1942, authorizing trans- 
portation for dependents 

Power of attorney matters. See Powers of 
Attorney, dependents’ transportation-cost 
reimbursement. 

Reservist discharged for physical disabil- 
ity—general rule—under Naval Appro. 
Act, 1942, providing funds for transpor- 
tation of dependents of enlisted men of 
certain grades “when ordered to active 
duty * * * and upon release there- 
from * * *”, payment is authorized 
for transportation of dependents of 
Naval Reserve enlisted man incident to 
his discharge because of physical dis- 
ability not due to his own misconduct, 
even though discharge was not preceded 
by release from active duty 

Transfers, in general, of employees given 

involuntary war transfers: 

Absence of special regulations—appli- 
cability of regulations applicable gen- 
erally to transfers—where, under 
authority of First War Powers Act, 
1941, and regulations issued pursuant 
thereto, an employee is involuntarily 
transferred from one Federal agency 
to another for the better prosecution of 
the war, and is to be reimbursed, as 
provided in the regulations, for cost 
of transporting himself, his immediate 
family, and his household goods, “‘in 
accordance with Government regula- 
tions,” the Govt. regulations appli- 
cable to intra-agency transfers are 
generally for application, in absence of 
special regulations relative thereto. --- 

General rule as to Govt. liability for 
cost—authority vested by First War 
Powers Act, 1941, ir the President and, 
by delegation, in War Manpower 
Commission and/or Civil Service 
Comm., is broad enough to obligate 
appropriated funds of Federal agency 
to which an employee is transferred, 
without his consent, for cost of trans- 
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Dependents—Continued. 

Transfers, in general, of employees given 
involuntary war transfers—Con. 

porting himself, his immediate family, 

and his household goods, in accordance 

with Govt. regulations. _ _. 


War-casualty situations: 

Air travel—cost reimbursement hasis-- 
on basis that, except for conditions 
under which transportation may be 
furnished, dependents of military and 
naval personnel reported injured, 
missing, ete., are entitled to transpor- 
tation under sec. 12, act of Mar. 7, 
1942, on same basis as under prior laws 
and regulations relating to transporta- 
tion of dependents, Army enlisted 
man's dependent coming within pur- 
view of said section who traveled to 
her home by air may be reimbursed 
commercial costs thereof not to exceed 
rail and berth charges allowable under 
regulations issued pursuant to such 
prior laws _. oe 

Rights generally— while sec. 12, act, Mar. 
7, 1942, relating to transportation of 
dependents of persons officially” re- 
ported injured, dead, missing, etc., is 
silent as to method of transportation 
and basis for payment therefor, said 
section should, with respect to de- 
pendents of military and naval pre- 
sonnel, be considered a temporary 
modification of prior laws as to condi- 
tions under which dependents of such 
personnel may be furnished transpor- 
tation, and, hence, should be admin- 
istered in accordance with such prior 
laws and regulations thereunder, ex- 
cept when express provisions thereof 
are in conflict with said laws and regu- 
lations _. 

Divisions: 

Land-grant deductions. See Transpor- 
tation, land-grant, deduciions, rate divi- 
sions. 

Express: 

Billing matters. See Transportation, bill- 
ing. 

Shipments home of civilian clothing of 
selectees, enlistees, etc.—if an appro- 
priation is available for shipping home 
civilian clothing of selectees and certain 
other personnel at Govt. eapense, pro- 
cedure proposed approved whereby 
War Dept. will not issue Govt. bills of 
lading but will make shipments by pre- 
paid express, provided provision author- 
izing shipment, with articles authorized 
to be shipped at Govt. expense, of other 
articles at expense of shipper be either 
eliminated or clarified to permit accurate 
verification of Govt.’s share of transpor- 
tation charges; and provided carrier 
support its bills with consignees’ receipts 
for delivery -. 
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Headquarters. 


Fares—related transportation and traveling 


expense matters. See Transportation, re- 
quests; Traveling Expenses, fares; Receipts, 
traveling expenses. 


Freight: 


Charges: 

Billing matters. See Transportation, 
billing. 

Damage, loss, or destruction in transit. 
See Property, private, damage, loss or 
destruction, transit. 

General rule as to liability where de- 
livery is not in accordance with con- 
tract of carriage—-it is well established 
rule that a carrier will be paid from 
appropriated moneys only that 
amount that is due on basis of such 
part of the shipment as is delivered 
in accordance with contract of affreight- 
ment -_ pa <ainiinads 

Overpayment recovery. See Tyanspor- 
tation, overpayments to carriers. 

Rates. See Transportation, rates. 

See Traveling Expenses, 


fares; Tyaveling Expenses, headguerters. 


Household effec ts: 


Authorizations, in general, contrary to 
controlling regulations—head of a de- 
partment or agency is without authority 
to provide for transportation of house- 
hold effects, ete., of civilian employees 
upon change of station under conditions 
contrary to those prescribed by Execu- 
tive regulations issued pursuant to uni- 
form transportation-of-household-effects 
statute of Oct. 10, 1940 J —_—— 

Charges at higher than available tariff 
rates—carrier may not lawfully collect 
amount under its contract with Govt.— 
for the transportation of household ef- 
fects of an employee upon transfer of 
official station—computed at a rate 
higher than its available tariff rate, 
unless some packing or other accessorial 
services be shown to warrant payment 
of higher contract price 

Contract-specification provisions : 
Notice of payment limitations: 

Where civilian employee personally 
arranges for shipment of his house- 
hold effects upon permanent change 
of station by obtaining bids from 
motor freight carriers, and shipment 
is made on Govt. bill of lading issued 
by proper authority, Condition No, 
3 of bill of lading—to effect that ship- 
ment shall take no higher rate than 
would be charged had “shipment 
been made upon the uniform straight 
bill of lading’’—might be regarded as 
accomplishing purpose of notifying 
the carrier whose bid is accepted that 
payment may not exceed lawful tar- 
iffs, but, to avoid doubt, a specific 
notice to that effect in bid invitation 
would seem to be desirable. 22C.G. 
22 amplified 
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Household effects—Continued. Household effects—Continued. 
Centract-specification provisions— Con. Excess cost—Continued. 
Notice of payment limitations—Con. Estimated weight and actual weight 


Where civilian employee personally 
arranges for transportation of his 
household effects upon change of 
station—as distinguished from where 
Govt. itself effects the arrangements 
—employee is not required, in re- 
questing bids from motor freight 
carriers, to notify bidders that pay- 
ment cannot exceed published tariff 
rates, but such a requirement would 
seem to be within administrative 
authority if found to be expedient, 
(22 C. G. 22, amplified); in any 
event, as to a common carrier whose 
published rates cover the shipment 
required, the notice would be declar- 
atory only, since such carrier, in 
dealing privately with the employee 
is restricted by law to its published 


Damage, loess, or destruction. See Prop- 
erty, private damage, loss, or destruction. 
Determination of most economical mode— 

in general—methods of computing com- 
parative costs of transporting household 
effects of civilian employees, upon 
change of station, by various means of 
transportation, including situations 
where all factors are computable on 
weight basis and where some factors 
are on lump sum basis and others on 
weight basis__ 
Excess cost: 

Discount for prompt payment as affect- 
ing determination of—in determining 
amount of transportation charges on 
household effects, etc., in excess of 
regulation change of station allow- 
ance for which an Army officer is 
liable under act, Mar. 23, 1910, and 
applicable Army regulations, there 
should be used net amount actually 
paid by Govt. on the shipment, tak- 
ing into consideration any prompt 
payment discount received_____.... 4 

Estimated weight and actual weight 

variance: 

Employee’s excess cost liability: 

Where civilian employee knowingly 
and for his personal convenience 
selects particular method of trans- 
porting his household effects upon 
change of station which, on basis 
of estimated weights available at 
the time, is a superior or more ex- 
pensive service as compared with 
other available methods of trans- 
portation, he is required to assume 
risk of uncertainty arising out of 
difference between estimated and 
actual weights and his liability for 
actual excess costs is required to 


variance—Continued. 

Employee’s excess cost liability—Con. 
be based upon true weight of goods 
0 EE ES EE 

Where civilian employee, upon 
change of station, selects as being 
most economical a_ particular 
method of transporting his house- 
hold effects, after comparison of 
costs by various methods of trans- 
portation based on estimate of 
weight to be packed and crated, 
hauled, transported, etc., arrived 
at by averaging estimated weights 
of several bidders, but due to 
variance between actual and 
estimated weights, selection is 
found to have been erroneous, 
employee should not be charged 
with excess costs resulting from 
failure to ship by most economi- 
cal means (as distinguished from 
costs due to excess weight) in ab- 
scence of disparity between esti- 
mated and actual weights so great 
as to suggest bad faith or caprice 

Where, in selection by civilian em- 
ployee of a particular method of 
transporting his household effects 
on change of station, an excess cost 
of transportation arises because of 
variance in estimated weights 
given for motor-van shipment and 
actual weight ascertained when 
shipment is actually made, the 
question whether employee is 
chargeable with excess cost de- 
pends more or less upon particular 
facts of each case and it is suggested 
that such cases be transmitted to 
this office for computation and col- 
lection before undertaking settle- 
ment with the employee 


Motor van shipment: 


Contract rate in excess of published 
tariffs : 
Employee’s liability v. carrier's 
liability for excess: 

Where civilian employee, in per- 
sonally arranging for transporta- 
tion of his household effects upon 
change of station, accepts lowest 
motor van bid, he may be reim- 
bursed amount paid by him 
under bid if his claim is other- 
wise proper and if motor van ship- 
ment was found, upon compari- 
son, to be most economical 
means of shipment, even though 
it be found that amount so paid 
is higher than amount allowable 
under published tariffs—recov- 
ery from carrier of any excess 
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Excess cost—Continued. 
Motor van shipment—Continued. 
Contract rate in excess of published 
tariffe—Continued. 
Employee’s liability v. carrier's 
liability for excess—Continued. 
payments to be undertaken 
after payments have been au- 
dited in this office and checked 
against published tariffs, follow- 
ing procedure for common car- 
riers contemplated by sec. 322, 
Transportation Act of 1940_____. 
Where civilian employee, upon 
change of station, shipped his 
household effects by motor 
freight carrier on Govt. bill of 
lading at published tariff rate in 
excess of tariff rate available via 
another such carrier, carrier ef- 
fecting shipment should be paid 
at its published rate, and em- 
ployee is required to account to 
Govt. for excess over lower rate 
While under provisions of Exec. 
Order 9122, issued under uniform 
household effects transportation 
act of Oct. 10, 1940, that in deter- 
mining most economical mode of 
transportation, lowest available 
motor van charges may be deter- 
mined from published tariffs or 
by advertising, an employee 
whose household effects are 
shipped under an otherwise 
proper contract awarded a 
motor van carrier on basis of its 
low bid at rates in excess of pub- 
lished motor van tariff rates in 
effect for general public is not 
chargeable with the excess, car- 
rier should be required to refund 
any amount paid in excess of 
such published rates 
Publish tariff rate available theoret- 
ically only—where contract for 
transporation of household effects 
was awarded to motor van carrier 
on basis of its low bid at price 
higher than lowest published 
motor van tariff rate in effect for 
general public between points in 
question, but I. C. C. records indi- 
cate comparative service listed at 
lower tariff is not actually (as dis- 
tinguished from theoretically) 
available, contract price may be 
compared with another tariff 
which is clearly applicable and 
since, upon such comparison, con- 
tract price is found to be lower, 
claim for such price is allowed _-.. 
Requirement for refund stipulations 
in contract — where contracts for 
transportation of household effects 
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Excess cost—Continued. 
Motor van shipment—Continued. 
Contract rate in excess of published 
tariffe—Continued. 
of transferred employees pursuant 
to uniform household effects 
transportation act of Oct. 10, 1940, 
and Executive regulations there- 
under, are let to motor van carriers 
without first ascertaining pub- 
lished motor van carrier rates, 
there should be inserted in such 
contracts a proviso to effect that 
payments made thereunder will be 
subject to audit and check against 
published rates, and that any ex- 
cess payments for services avail- 
able at lower published rates must 


Failure to obtain advance authority— 
express shipments—general rule as to 
Government's liability for cost—under 
provisions of sec. 5 of Exec. Order 8588, 
as amended, issued pursuant to act of 
Oct. 10, 1040, that transportation of 
household effects, etc., of civilian em- 
ployees upon change of station shall be 
by most economical means, except that 
when head of agency determines it to be 
in Government’s interest, he may 
“specifically authorize the shipment by 
express,”’ within limitations therein 
specified, additional expense of shipment 
by express is reimbursable by the Govt. 
only when shipment by that means is 
authorized by proper authority in ad- 
vance of the shipment 

Motor van and railroad freight cost com- 
parison—excess cost matters. See 
Transportation, household effects, excess 
cost. 

Packing, crating, hauling, unpacking, etc.: 
Cost liability where goods destroyed in 

transit—w here, in connection with de- 
centralization of Govt. agency, con- 
tract for motor van shipment of an em- 
ployee’s household effects provided for 
storage in transit at carrier’s warehouse 
pending receipt of employee’s address 
at new station, and greater portion of 
said effects was destroyed by fire while 
so stored and within specified storage 
privilege period, payment to carrier is 
limited to packing, unpacking, and 
transportation charges applicable to 
that portion of effects actually deliv- 
ered, and, as storage charges were “‘for 
30 days or fraction thereof,” amount 
payable therefor is not subject to de- 
duction merely because storage period 
was less than 30 days_.._- ibedenecee 
Packing and crating as reimbursable ex- 
pense when incidental to storage— 
funds allotted from “Emergency Fund 
for the President” for transfer of house- 
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Packing, crating, hauling, unpacking, etc.— 
Continued. 
hold effects of “decentralized” em- 
ployees “as provided by the act of 
Oct. 10, 1940, and regulations promul- 
gated thereunder” are not available 
for reimbursing an employee for cost 
of packing and crating household 
effects which are not transported to his 
new station but which, instead, are 
sent to storage at old station, in ab- 
sence of specific provision in the alloca- 
tion letters, in said act of Oct. 10, 1940, 
or in regulations authorizing such re- 


Packing and crating as reimbursable ex- 
pense when incidental to transporta- 
tion—payment of expenses of packing 
and crating household effects of em- 
ployees upon change of official station, 
as provided by act of Oct. 10, 1940, and 
regulations thereunder, is authorized 
only when required as an incident of 
transportation of the effects 

Restoration to civilian service after mili- 
tary service—assignment to other than 
old position—civilian employee who, 
upon return from active military service, 
was assigned for administrative con- 
venience to a new official station, rather 
than restored to his position at the old 


station, which is still in being although 
the position is occupied by another em- 
ployee, may be paid expenses of travel 
and transportation of household effects 
incurred in connection with his transfer 
from the old tothe new station. 21C.G. 


Shipment from either of dual headquarters 
—piace of residence as being place of 
headquarters—in absence of showing 
that some actual duty was called for at 
an employee's previous place of residence 
at a place other than that of designated 
station from which the employee’s trans- 
fer to a new station was ordered, such 
previous place of residence may not be 
considered under controlling regulations 
(Executive Order No. 8588, as amended) 
as having been one of dual headquarters 
from which he is entitled to have his 
household effects transported at Govt. 
expense at a cost in excess of allowable 
constructive cost to new station from 
place from which transfer was ordered _- 

Shipment from points other than last sta- 

tion: 

As being a matter for which employee 
should be primarily responsible to 
carrier—upon transfer of employee 
from one official station to another, a 
formal Govt. contract with carrier and 
use of a Govt. bill of lading to obtain 
transportation, as authorized by sec. 
11 of Exec, Order 8588, as amended, of 


Shipments from points other than last sta- 
tion—Continued. 
employee’s household effects to new 
station from a “previous place of resi- 
dence”’ other than old station are not 
illegal, but preferable procedure is that 
prescribed in 20 C. G. 568 and 21 id. 
283, to effect that employee should as- 
sume responsibility for shipment and 
claim reimbursement for any amount 
payable by the Govt 
Time limitations—constructive shipping 
cost liability of Government under de- 
layed shipment—where shipment of 
employee’s household effects from his 
first official station to the third did not 
begin until more than two years after 
first transfer of official station, there 
having been no shipment to intermedi- 
ate station, payment by Govt. in ex- 
cess of allowable constructive cost of 
shipment of effects from second station 
to the third is precluded by sec. 12, 
Exec. Order 8588, as amended, that 
shipments of household effects of trans- 
ferred employees must begin within 
6 months of effective date of transfer 
unless time be extended (up to a limit 
of two years) by head of department or 
establishment 
Shipment to points other than new station 
—entitlement, in general, under Act of 
Oct, 10, 1940—funds allotted from ‘‘ Emer- 
gency Fund for the President” for trans- 
fer of household effects of “decentral- 
ized’’ employees “as provided by the act 
of October 10, 1940, and regulations pro- 
mulgated thereunder”’ are not available 
for reimbursing an employee for trans- 
portation of his household effects to any 
point other than his new station, in ab- 
sence of specific provision in the alloca- 
tion letters, in said act of Oct. 10, 1940, or 
in regulations authorizing such reim- 


Time limitations—shipments from points 
other than last station. See Transpor- 
tation, household effects, shipment from 
points other than last station, time limita- 
tions. 

Transfer of employee to fill vacancy of in- 

definite duration: 

Former employee called to military sery- 
ice—general rule as to entitlement— 
where employee is transferred from one 
official station to another within same 
department or agency to fill a vacancy 
pending return of another employee 
from military service, he is regarded 
as having been “transferred from one 
official station to another for perma- 
nent duty” within meaning of act, 
Oct. 10, 1940, and Fresident’s regula- 
tions thereunder, with respect to pay- 
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Household effects—Continued. 
Transfer of employee to fill vacancy of in- 
definite duration—C ontinued. 
ment of expenses of transporting house- 
hold effects of an employee upon 
change of official station. ___._._._.... 

Former employee transferred for na- 
tional defense work—general rule as 
to entitlement—where employee is 
transferred from one official station to 
another within same department or 
agency to fill a vacancy pending return 
of another employee from service in 
another Federal agency to which 
transferred for national defense work 
pursuant to Exec. Order 8973, he is re- 
garded as having been “transferred 
from one official station to another for 
permanent duty” within meaning of 
act, Oct. 10, 1940, and President’s reg- 
ulations thereunder, with respect to 
payment of expenses of transporting 
household effects of an employee upon 
change of official station. ___- ee 

Transfers in general—permanence of duty 
station v. tenure of appointment as 
criterion of entitlement—general rule— 
term ‘“‘when transferred from one official 
station to another for permanent duty” 
as used in transportation-of-household- 
effects statute of Oct. 10, 1940, and Pres- 
ident’s regulations thereunder, relates to 
change in permanent duty station of em- 
ployee and not to tenure of appointment, 
so that, other conditions being met, 
household effects may be transported at 

Govt. expense when employee's official 

station is transferred from one place to 

another—as distinguished from official 
travel to another place for temporary 
duty—regardiless of tenure of employee’s 

Saas setts re pobidsceabsicbe 

Transfers, in general, of employees given 

involuntary war transfers: , 

Absence of special regulations —applica- 
bility of regulations applicable gener- 
ally to transfers—where, under author- 
ity of First War Powers Act, 1941, and 
regulations issued pursuant thereto, 
an employee is involuntarily trans- 
ferred from one Federal agency to an- 
other for the better prosecution of the 
war, and is to be reimbursed, as pro- 
vided in the regulations, for cost of 
transporting himself, his immediate 
family, and his household goods, “‘in 
accordance with Government regula- 
tions,’’ the Govt. regulations applica- 
ble to intra-agency transfers are gener- 
ally for application, in absence of 
special regulations relative thereto. _- 

General rule as to Govt. liability for 
cost—authority vested by First War 
Powers Act, 1941, in the President and, 
by delegation, in War Manpower 
Commission and/or Civil Service 
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Transfers, in general, of employees given 
involuntary war transfer—Continued. 
Comm., is broad enough to obligate 
appropriated funds of Federal agency 
to which an employee is transferred, 
without his consent, for cost of trans- 
porting himself, his immediate family, 
and his household goods, in accord- 
ance with Govt. regulations. ..._.____ 

Transportation tax matters. See Tazes, 
Federal, transportation tar, transportation 
of household effects. 

Weight allowance—promotions as justifi- 
cation for increased allowances—where 
naval officer, prior to receipt of notice of 
temporary promotion to higher rank, is 
required to comply with orders for per- 
manent change of station as officer of 
lower rank, he is not entitled to weight 
allowance of household effects author- 
ized by Navy regulations to be trans- 
ported in kind for officers of higher rank, 
by virtue of sec. 5, act of June 30, 1942, 
providing that personnel, temporarily 
appointed pursuant to act of July 24, 
1941, shall be entitled to pay and allow- 
ances of rank to which so appointed 
from date of appointments 


Land-grant: 


Deductions: 
Military, etc., personnel: 

Reservists returned to inactive duty 
status—enlisted members of Naval 
Reserve who, upon enlistment, are 
ordered to travel to their homes in an 
active duty status without pay and, 
upon arrival thereat, assume an in- 
active duty status pending further 
orders for definite assignment to duty 
or training are, while so traveling, 
“troops of the United States” within 
meaning of land-grant statutes, and, 
accordingly, deductions for land 
grant should be made from charges 
otherwise normally applicable for 
such transportation. _............... 

“Troops” defined, generally: 

For purposes of transportation at 
reduced rates applicable under 
land-grant statutes, it has been 
held in certain cases that members 
of the Army were not classified at 
time of transportation as part of 
“troops of the United States,” for 
example, a furloughed soldier re- 
turning to his station for his own 
purposes, or engineer officers en- 
gaged in work of a nonmilitary 
nature in interest of commerce and 
nebetieeh oo... 805. 095502...- 

Term “troops’’, as used in most land- 
grant statutes, means “soldiers 
collectively—a body of soldiers,” 
and reduced (land-grant) rate is 
applicable to one of such collective 
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Deductions—Continued. 
Military, etc., personnel—Continued. 
“Troops” defined, generally—Con. 
body although he may not be 
traveling as part of a detachment 
or moving body of men 
Rate divisions: 
Docket 17000, part 2, rates: 

In absence of extraordinary circum- 
stances making action to contrary 
advisable, where overpayments 
due to under-deductions for land 
grant, found in post-audit of dis- 
bursing officers’ transportation ac- 
counts paid on and after June 1, 
1942, arise solely from applying— 
in division of ‘‘docket 17000, part 
2,” rates—division sheets W. T. L. 
657-A C. F. A. L. 285-A), or 500-A 
(C. F. A. L. 365-A), instead of ap 
plying divisions heretofore ob- 
served by this office, collection of 
such overpayments from carriers 
will be held in abeyance until 
pending question of division of 
such rates is disposed of by 1.C.C. 
or by agreement between the car- 
riers. However, heretofore ob- 
served divisions will be applied in 
settlement of claims directly by 
this office, and in audit of pay- 
ments made prior to June 1, 1942. 
14 C. G. 775, 18 id. 418, and 19 id. 
765, amplified mS 

So long as proceedings re division of 
“docket 17000, part 2,” rates are 
pending before I. C. C., any agree- 
ment for adjustment whfch might 
result in payment, for shipments 
subject to land-grant deductions, 
of more than 50 percent of rate for 
like transportation performed for 
public at large would be unau- 


Mails: 

Applicability of Fair Labor Standards Act 
—it is not for this office to determine 
whether a contractor or subcontractor, 
such as one holding a contract for carry- 
ing mails, is subject to provisions of 
Fair Labor Standards Act of 1938, or is 
required to comply with wage orders 
issued pursuant thereto. 19 C. G. 748, 


Subcontracts—release from per formance— 
requirements in general—where original 
contractor under contract for carrying 
mails is authorized by Post Office 


Dept. to sublet work to subcontractor, 


subcontractor may not be relieved of its 

_ Obligation to perform by reason of in- 
creased cost of performance unless Post- 
master General exercise authority con- 
ferred by sec. 3951, R. 8., as amended, to 
release origina] contractor 


Recovery : 

Shipments of employees’ household 
effects at rates in excess of pub- 
lished tariffs: 

Carrier’s liability v. employee’s lia- 
bility for excess: 

Where civilian employee, in person- 
ally arranging for transportation 
of his household effects upon 
change of station, accepts lowest 
motor van bid, he may be reim- 
bursed amount paid by him under 
bid if his claim is otherwise proper 
and if motor van shipment was 
found, upon comparison, to be 
most economical means of ship- 
ment, even though it be found 
that amount so paid is higher than 
amount allowable under published 
tariffs—recovery from carrier of 
any excess payments to be uncer- 
taken affer payments have heen 
audited in this office and checked 
against published tariffs, follow- 
ing procedure for common carriers 
contemplated by see. 322, Trans- 
portation Act of 1940 

While under provisions of Exec 
Order 9122, issued under uniform 
household effects transportation 
act of Oct. 10, 1940, that in deter- 
mining most economical mode of 
transportation, lowest available 
motor van charges may be deter- 
mined from published tariffs or by 
advertising, an employee whose 
household effects are shipped 
under an otherwise proper con- 
tract awarded a motor van carrier 
on basis of its low bid at rates in 
excess of published motor van 
tariff rates in effect for general 
public is not chargeable with the 
excess, carrier should be required 
to refund any amount paid in 
excess of such published rates 

Published lower tariff rate available 
theoretically only—where contract 
for transportation of household 
effects was awarded to motor van 
carrier on basis of its low bid at price 
higher than lowest published motor 
van tariff rate in effect for general 
publie between points in question, 
but I. C. C. records indicate com- 
parative service listed at lower tariff 
is not actually (as distinguished 
from theoretically) available, con- 
tract price may be compared with 
another tariff which is clearly appli- 
cable and since, upon such com- 
parison, contract price is found to be 
lower, claim for such price is allowed 

Recovery on basis of lower tariff of 
another carrier—where civilian em- 
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Overpayments to carriers—Continued. 

Recovery—Continued. 

Shipments of employees’ household 
effects at rates in excess of pub- 
lished tariffe—Continued. 

Ployee, in personally arranging for 
shipment of his household effects 
upon change of station, accepts low- 
est motor van bid which is in excess 
of amount allowable under its pub- 
lished tariff, and he is properly reim- 
bursed amount paid by him under 
the bid, question whether recovery 
from carrier, where there are two 
applicable tariffs, should be on basis 
of lowest tariff rate regardless of 
whether or not carrier involved par- 
ticipated in lower tariff cannot be 
answered without reference to exact 
status of carrier and, if the transpor- 
tation was interstate, to terms of its 
certificate or permit issued under 
Interstate Commerce Act__......._- 
Requirement for refund stipulations 
in contract—where contracts for 
transportation of household effects 
of transferred employees pursuant to 
uniform household effects transpor- 
tation act of Oct. 10, 1940, and Execu- 
tive regulations thereunder, are let 
to motor van carriers without first 
ascertaining published motor van 
carrier rates, there should be inserted 
in such contracts a proviso to effect 
that payments made thereunder will 
be subject to audit and check 
against published rates, and that 
any excess payments for services 
available at lower published rates 
must be refunded_............-....- 

Rates: 

Authority of Govt. agents to contract at 
higher than tariff rates—Govt. officers 
may not contract for transportation 
services on basis of higher charges than 
those availble to public under published 
and filed tariffs for like services under 
like conditions___.-.__- peated ad oe 

Divisions—iland-grant deductions. See 
Transportation, land-grant, deductions, 
rate divisions. 

Requests: 

Related transportation matters. See 
Transportation, tickets. 

Use for purchasing tickets or tokens in 
bulk—purchase vouchers—rather than 
transportation requests—should be used 
by Navy Dept. for the purchase, under 
authority of act, Apr. 27, 1904, of trans- 
portation tokens or tickets in bulk which 
are to be later distributed to persons 
whose transportation is not a current 
need at time tickets are purchased and 
who cannot be identified on a transpor- 
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Tickets: 


Related transportation and _ traveling 
expense matters. See Transportation, 
requests; Traveling Expenses, fares. 

Unused: 

Disposition: 
Circ. Letter A-16366, Aug. 15, 1942__. 
When unused tickets or portions there- 
of, representing unused Pullman 
accommodations reserved on Govt. 
transportation requests, are pre- 
sented to a ticket agent for cancella- 
tion, they should not be surrendered 
by the traveler to such agent but 
should be handled as required by 
pars. 32 and 33 of the Standardized 
Govt. Travel Regulations--......._. 
Employee’s liability—where a charge for 
unused Pullman accommodations, 
which had been reserved on a Govt. 
transportation request for use of an 
employee, accrues against the Govt. 
due to failure to release accommoda- 
tions in accordance with provisions of 
tariff I. C. C. No. A-20, “Governing 
The Redemption Of Sleeping Or 
Parlor Car Tickets * * *,” and it 
is found that failure so to release the 
accommodations was due to em- 
ployee’s disregard of sec. 14, Stand- 
ardized Govt. Travel Regulations, 
or other negligence, collection should 
be made from employee in the amount 
of such charge, but collection is not 
required where it is administratively 
determined that failure to release is 
due to circumstances beyond control 
ee eNOS. 64. cob sect bit.....-.. 
Goverment liability—payment for un- 
used Pullman accommodations re- 
served on Govt. transportation 
requests may be made from appropri- 
ated funds where conditions of tariff 
I. O. ©. No. A-20, “Governing The 
Redemption Of Sleeping Or Parlor 
Car Tickets * * °,” are not so com- 
plied with as to meet in substance their 
requirements for redemption of tick- 
i ttbiite de ied kek Ms oa 
Recovery of value from carriers—admin- 
istrative procedure—Circ. Letter 
A-16366, Aug. 15, 1942. ..............- 


Whiarfage charges—Govt. corporation deliv- 


eries to Hawaii sold to civilians—applica- 
bility of U. S. rights to free wharfage— 
even though activities of Federal Surplus 
Commodities Corporation in connection 
with procuring, transporting and distrib- 
uting emergency supplies for territories 
and possessions of U. 8. in accordance with 
act, Dec. 23, 1941, may partake of nature 
of private business in that cost of supplies 
and incidental expenses are passed on to 
consumers, such activities are governmen- 
tal and, hence, are within scope of exemp- 
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tive provisions of sec. 89, Organic Act of 
Hawaii, reserving to U. S. right to use 
without charge wharves and landings 


operated by the Territory of Hawaii--_-- 


TRAVEL ALLOWANCE: 
Discharge during period of temporary pro- 


motion— Navy and Marine Corps enlisted 
men temporarily serving as officers under 
act, July 24, 1941, may not be paid the 
travel and enlistment allowances author- 
ized, respectively, by sec. 126, National 
Defense Act, as amended, and sec. 10, Pay 
Readjustment Act of 1942, and prior simi- 
lar statutory provisions, for enlisted men 
upon their discharge and reenlistment, 
regardless of whether Navy Dept. con- 
siders it necessary or desirable to discharge 
and reenlist such temporary officers in 
their permanent enlisted status (21 C. G. 
991, amplified); however, credit will be 
allowed in disbursing officers’ accounts 
for such payments, otherwise correct, made 
prior to said decision 


TRAVELING EXPENSES: 


See, also, related headings: Mileage; Sub- 
sistence; Etc. 

After separation from service—intermittent 
services—applicability of general rule re- 
quiring payment of expenses from personal 
funds—consultants, professional or tech- 
nical specialists, ete., employed under dis- 
cretionary authority conferred upon Sec. 
of War by Military Appro. Act, 1943, by 
contract or appointment on a per diem 
basis without regard to Classification Act, 
but at not to exceed $50 per day, are re- 
quired to bear transportation and travel 
expenses from and to their homes to and 
from their posts of duty unless Secretary 
provides by contract or letter of appoint- 
ment for payment of such expenses as part 
of compensation of the employment, in which 
event cost of such travel when prorated 
over period of employment may not cause 
total daily compensation to exceed $50 
maximum limitation of the statute --_..-_-. 

Air travel: 

Commercial aircraft: 

Comparative rail, ete.. cost—Navy offi- 
cer who performed travel via commer- 
cial aircraft under orders authorizing 
repeated travel between certain desig- 
nated places and authorizing use of 
either commercial or Govt. aircraft 
may be reimbursed under sec. 12, Pay 
Readjustment Act of 1942, for author- 
ized items of travel without regard to 
comparative cost of rail travel_--...... 

General rule as to reimbursement of 
expense on an air travel expense 
basis—provisions of sec. 204 (c), act of 
June 23, 1938, covering travel by com- 
mercial aircraft of all Govt. personnel, 
are, in substance, included in par. 3, 
sec. 12, Pay Readjustment Act of 
1942, and there is for application under 
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Air travel—Continued. 


Commu tation—statutory 





Commercial aircraft—Continued. 
said par. 3 rule stated in 18 C. G. 256, 
id. 450, that any clear authorization in 
competent orders for use of commercial 
aircraft would be treated as sufficient 
to authorize payment of cost thereof, 
and make applicable to such travel 
the travel expenses prescribed exclu- 
sively for air travel. .......-......--... 


Automobiles. See Traveling Expenses, ve- 


hicles. ° 


Certificates—revision—Gen. Reg. 88, Supp. 


4, Dak, SR FRB priseciitsc guises 


Change of station. See Traveling Expenses, 


transfers. 

reimbursement 
authorization limited to actual expense 
basis—where statute or appropriation act 
specifically limits reimbursement of trans- 
portation expenses to actual expense basis, 
no commutation, in form of mileage for use 
of privately owned automobile may be 


Conventions, conferences, etc.: 
Federal Communications Commission au- 
thorization limitation: 

Applicability also to other types of meet- 
ings—limitation of $1,000 for expenses 
of attendance at meetings contained 
in regular appropriation, fiscal year 
1943, for salaries and expenses of Fed- 
eral Communications Commission is 
applicable not only to expenses of 
attendance at meetings of societies or 
associations, which, but for such spe- 
cific provision, would be prohibited 
by act, June 26, 1912, but also to ex- 
penses of attendance at all meetings 
necessary for efficient discharge of 
responsibilities of the commission 
when such expenses are chargeable to 
said regular appropriation -__......... 

Applicability to another appropriation 
made available for like purposes— 
appropriation for national defense ac- 
tivities of Federal Communications 
Commission, which provides that it 
shall be available for all items for 
which regular appropriation is avail- 
able, may be used for expenses of 
attendance at meetings without regard 
to $1,000 limitation contained in regu- 
lar appropriation on amount which 
may be used for expenses of such at- 
tendance, but aggregate of such ex- 
penses must be considered as a part of 
travel expenses limitation prescribed 
in national defense appropriation. -__- - 

General scope of prohibitory act of Feb. 2, 
1935—act, Feb. 2, 1935, prohibiting ex- 
penditure of appropriated funds for 
lodging, feeding, transporting, etc., any 
conventions or other forms of assemblies, 
or gatherings, ete., is, by its terms, not 
applicable to prohibit payment of ex- 
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penses of any officer or employee of 
Govt. in discharge of his official duty__- 

General scope of prohibitory act of June 
26, 1912—prohibition in act, June 26, 
1912, against use of appropriated funds 
for paying expenses for attendance at 
meetings or conventions is applicable 
only when meeting or convention is of 
members of a society or association. See 
5 C. G. 834; 17 id. 838 

Dependents.- See Transportation, depend- 

ents. 

Employees serving without, or at nominal, 
compensation: 

Travel by privately owned automobile. 
See Traveling Expenses, vehicles, use of 
privately owned, 

Travel for personal convenience. See 
Traveling Expenses, personal convenience. 

‘Travel to or from place of duty to or from 
nearby home—under statutory authority 
to pay actual transportation and other 
expenses and not to exceed $10 per diem 
in lieu of subsistence of persons “serving 
while away from their homes’’ in an 
advisory capacity without other com- 
pensation from U. S8., such a person per- 
forming official duties at a place near his 
home not within 2-mile limit specified 
in par. 3, Standardized Govt. Travel 
Regulations, may be paid actual ex- 
penses of transportation between his 
home and official station and per diem 
in lieu of subsistence provided his home 
is not at a point adjacent to and generally 
regarded as part of metropolitan area 
of his official station. 22 C. G. 129, 
ND ne ne 

Failure to designate official station: 

Place by which travel status is determined: 
Traveling expenses incurred in an au- 

thorized travel status do not constitute 
compensation within meaning of $50 
per diem limitation imposed by Mili- 
tary Appro. Act, 1943, on amount of 
compensation that may be paid con- 
sultants, technical and professional 
specialists, etc., employed on a per 
diem basis, and, therefore, there may 
be paid traveliag expenses of such per- 
sonnel while traveling to and from 
their homes on official business when 
official station or designated post of 
duty can not be administratively 
determined or fixed in advance, even 
though the per diem compensation 
plus traveling expenses exceed $50 
limitation imposed by statute - - a 
When no official station or designated 
post of duty of a consultant employed 
on “when actually employed’”’ basis 
can be administratively fixed or de- 
termined in advance, consultant may 
be paid his traveling expenses, includ- 
ing per diem in lieu of subsistence, in 


Place by which travel status is deter- 
mined—Continued. 

accordance with Subsistence Expense 
Act and Standardized Government 
Travel Regulations while traveling 
on official business away from his 
home or residence, but his home or 
residence is not to be regarded nor 
designated as his official station 


Fares: 


Bus—general rule as to reimbursement 
basis—where authorized travel of em- 
ployee on official business is confined to 
bus or street car, reimbursement for 
transportation costs may be upon an 
actual expense basis, irrespective of 
whether the travel is within corporate 
limits of city in which headquarters is 
located or outside of such limits____..__- 

Car: 

Accounting procedure—where it is found 
administratively desirable to procure 
supplies of street car tokens or tickets 
for issuance to employees as needs of 
service justify, procurement should 
be made through use of Public Voucher 
for Purchases and Services Other 
Than Personal, St. Form 1034-Rev., 
and items so purchased should be 
controlled in manner contemplated 
by Gen. Regs. No. 53, July 1, 1926 
(6 C. G. 879)___..- ve = 

General rule as to reimbursement 
basis—where authorized travel of em- 
ployee on official business is confined 
to bus or street car, reimbursement for 
transportation costs may be upon an 
actual expense basis, irrespective of 
whether the travel is within corporate 
limits of city in which headquarters is 
located or outside of such limits ___-._- 

Purchase procedure—transportation re- 
quests v. public vouchers—where it is 
found administratively desirable to 
procure supplies of street car tokens 
or tickets for issuance to employees as 
needs of service justify, procurement 
should be made through use of Public 
Voucher for Purchases and Services 
Other Than Personal, St. Form 1034- 
Rev., and items so purchased should 
be controlled in manner contemplated 
by Gen. Regs. No. 53, July 1, 1926 
(6 C. G. 879) 

Lowest first-class limitation—only 
superior accommodations available— 
where it is shown that due to reservation 
of all standard Pullman accommodations 
for military use during present emer- 
gency, roomettes are lowest rate first- 
class accommodations available to 
civilians on trains operating sleeping 
cars between particular points, so long 
as such condition continues and insofar 
as concerns civilian employees traveling 
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First duty station—Continued. 


on official business between such points, 

rate for roomettes may be regarded as 

“the lowest first-class rate by the trans- 

portation facility used in.such travel’ 

within meaning of sec. 10, act of Mar. 3, 

1933, limiting travel allowances on an 

actual expense basis to such lowest 

first-class rate 

Related transportation 
Transportation, tickets. 

Taxicabs: 

General rule as to whether included in 
per diem or other allowance: 

Navy officer performing travel by rail 
and commercial aircraft under 
repeated travel orders is entitled 
under sec. 12, Pay Readjustment 
Act of 1942, to reimbursement of 
items for taxi fares properly incurred 
in connection with travel by rail, in 
addition to per diem allowance 
authorized “‘in lieu of subsistence’’; 
but such items incurred incident to 
travel by commercial aircraft are 
included in the per diem allowance 
authorized “in lieu of mileage or 
other travel allowance’’ for travel 
by air, and reimbursement therefor 
is not authorized under said sec. 12_- 

Ordinarily, taxi fares at ‘‘en-route’”’ 
stops from station, airport, or wharf 
to hotel or place designated for per- 
formance of temporary duty, where 
necessarily incurred, are classed as 
“Transportation expense’ and are 
for reimbursement in addition to the 
authorized allowance for ‘Subsist- 
ence expense”’ 

First duty station: 

Assignment to different position after 
military service.—civilian employee who, 
upon return from active military service, 
was assigned for administrative conven- 
ience to a new official station, rather than 
restored to his position at the old station, 
which is still in being although the 
position is occupied by another em- 
ployee, may be paid expenses of travel 
and transportation of household effects 
incurred in connection with his transfer 
from the old to the new station. 21C.G. 
398, distinguished 

Employees appointed for intermittent 

services: 

Applicability of general rule requiring 
payment of expenses from personal 
funds: 

Consultants professional or technical 
specialists, etc., employed, under 
discretionary authority conferred 
upon Sec. of War by Military Appro. 
Act, 1943, by contract or appoint- 
ment on a per diem basis without 
regard to Classification Act, but at 
not to exceed $50 per day, are re- 


matters. 


Employees appointed for intermittent 
services— Continued. 

Applicability of general rule requiring 
payment of expenses from personal 
funds—Continued. 

quired to bear transportation and 
travel expenses from and to their 
homes to and from their posts of 
duty unless Secretary provides by 
contract or letter of appointment for 
payment of such expenses as part of 
compensation of the employment, in 
which event cost of such travel when 
prorated over period of employ- 
ment may not cause total daily 
compensation to exceed $50 maxi- 
mum limitation of the statute____. 
Mere designation of an officer or em- 
ployee, employed either for full or 
part time work, as a consultant and 
paying him only “when actually 
employed” does not relieve him of 
general requirement to bear the cost 
of transportation from his home or 
place of residence to his regular post 
OC dehy...i.05- dime adil 

Place other than designated headquar- 
ters used as a base of operations— 
where consultant employed on “when 
actually employed”’ basis is directed 
same day he is appointed to report for 
duty to a place other than that admin- 
istratively designated as his official 
station—at which station it is not in- 
tended that he perform any duty—the 
place to which he reports and uses as a 
base of operations is in fact his first 
duty station to which he is required to 
bear expense of travel and at which 
place he is not entitled to per diem in 
lieu of subsistence as in a travel status. 

Employees appointed for itinerant field 
duty—place other than designated head- 
quarters used as a base of operations— 
where newly appointed employee, as- 
signed to duty requiring substantially 
continuous travel from place to place in 
the field, reports for duty at a temporary 
field office—rather than to his designated 
permanent duty station at which no per- 
formance of duty is contemplated—and 
actually performs some duty at that 
place, such temporary field office is 
proper for regarding as his first duty sta- 
tion, and upon leaving such station 
under competent travel orders, per diem 
in lieu of subsistence accrues, even dur- 
ing occasional periods when employee 
returns to first duty station, so long as his 
travel status continues, but per diem 
must cease upon asrival at his true, 
designated permanent duty station 

Employment contracts authorizing pay- 
ment—positions outside Classification 

Act—consultants, professional or tech- 
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nical specialists, ete., employed under 
discretionary authority conferred upon 
Sec. of War by Military Appro. Act, 
1943, by contract or appointment on a 
per diem basis without regard to Classi- 
fication Act, but at not to exceed $50 per 
day, are required to bear transportation 
and travel expenses from and to their 


homes to and from their posts of duty 
unless Secretary provides by contract or 
letter of appointment for payment of 
such expenses as part of compensation of 
the employment, in which event cost of 
such travel when prorated over period of 
employment may not cause total daily 
compensation to exceed $50 maximum 
limitation of the statute. _..........- 
General rule: 
General rule is that appointee must bear 


expense of his travel from place where 
definite notice of his appointment 
reaches him to first headquarters of his 
new position 


General rule is that, unless otherwise 


provided by stdtute, or regulations 
having force of statutes, all public 
officers, civilian as well as military, 
must place themselves at place where 
they are first to perform duty, without 
expense to Govt . ‘ 


Military, naval, etc., personnel appointed 
from civil life—general rule—warrant 
officers appointed in Regular Army from 
civil life are not entitled, under sec. 12, 
Pay Readjustment Act of 1942, to reim- 
bursement on a mileage or other basis for 
expenses of travel from home to first 
duty station _ -_. 

Training, duty, etc., prior to reporting to 


ultimate station: 


A newly appointed employee who per- 


forms temporary duty at place of his 
appointment before reporting to his 
first permanent duty station may be 
paid administratively authorized sub- 
sistence for the temporary duty period 
up to time of departure for his first 
permanent post, unless the temporary 
duty is performed in city of employee's 
residence 


Rendition by newly appointed employee 


of service of any substantial kind, 
however temporary (whether duty, 
instruction, training, observation, 
selection, or probation), after having 
otherwise qualified for the position is 
sufficient to justify an administrative 
certification that he has entered upon 
duty, even though he has not arrived 
at his first permanent duty post, but 
payment is not authorized for travel 
expenses and subsistence for the trip 
eventually required to first permanent 
ee 
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General rule as to reimbursement basis: 


First duty station—C ontinued. 
Training duty, etc., prior to reporting to 


ultimate station— Continued. 

When an appointee receives notice at 
one point of his appointment to a posi- 
tion located at another point, but is 
required en route to such other point to 
perform certain temporary duty or 
training at a third point, the immedi- 
ate travel from the place of appoint- 
ment to the place of temporary duty or 
training constitutes rendition of official 
service, but, from the traveling ex- 
penses payable for the entire journey 
there must be deducted the construc- 
tive cost of a corresponding journey 
direct from place of appointment to 
first permanent duty post 

Where point of final assignment of a 
newly appointed employee cannot be 
determined at time of appointment, 
the place of appointment may be ad- 
ministratively designated as the first 
duty station if some actual and sub- 
stantial duty—as distinguished from 
taking the oath of office, physical ex- 
amination, or job training—be required 
at such place, in which event, if and 
when the employee is transferred, bona 
fide, to the final duty station, traveling 
expenses may be paid to such place; 
but if the place of appointment is de- 
termined to be a temporary duty sta- 
tion, payment of traveling expenses to 
the first permanent duty station is not 
authorized 


Headquarters: 
Automobiles, use of privately owned: 
General effect of authority for operation, 


etc., of inconsiderable number of Govt. 
vehicles—an appropriation providing 
for maintenance and operation of three 
designated passenger-carrying vehicles 
may not be regarded as overcoming 
prohibition in sec. 5, act of July 16, 1914, 
against use of appropriated moneys for 
purchase, maintenance, repair, or op- 
eration of motor-propelled passenger- 
carrying vehicles unless specifically 
authorized by law, to extent of au 
thorizing reimbursement from such 
appropriation of an employee's actual 
expenses of operating a privately 
owned automobile on official business 
within corporate limits of employee’s 
official station ‘ 

In absence of express statutory author- 
ity providing otherwise, when pri- 
vately owned automobiles are used 
by employees on official business 
within corporate limits of headquar- 
ters city, reimbursement must be 
confined to actual expense basis, that 

is, reimbursement for gasoline and 
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Headquarters—Continued. 
Automobiles, use of privately owned— 


Continued. 
General rule as to reimbursement 
basis— Continued. 
oil actually consumed, not in excess 
of cost by available public convey- 


Where privately owned automobiles 
are used by employees, in performing 
official travel, for transportation be- 
yond corporate limits of headquar- 
ters city, reimbursement may be 
made upon a mileage basis, if such 
mode of transportation be previ- 
ously authorized and determined to 
be more economical and advanta- 
geous, but only for the mileage 
traveled beyond corporate limits of 
headquarters city 

General rule where authority is lacking 
for operation, etc. of Govt. vehicles— 
in view of prohibition in sec. 5, act, 
July 16, 1914, against use of appropri- 
ated moneys for purchase, mainte- 
nance, repair, or operation of motor- 
propelled passenger-carrying vehicles 
unless specifically authorized by law, 
an employee may not be reimbursed 
on an actual expense basis or otherwise 
for use of a privately owned automo- 
bile for official travel performed with- 
in corporate limits of his official station, 
in absence of a provision in appropria- 
tion sought to be charged authorizing, 
generally, operation, etc., of motor-pro- 
pelled passenger-carrying vehicles. 22 
C. G. 62, amplified; 15 C. G. 819, dis- 
tinguished _. : 

Reimbursement for toll charges where 
authority is lacking for operation, etc., 
of Govt. vehicles—in view of prohibition 
in sec. 5, act, July 16, 1914, against use 
of appropriated moneys for purchase, 
maintenance, repair, or operation of 
motor-propelled passenger-carry ing ve- 
hicles unless specifically authorized by 
law, an employee may not be reim- 
bursed on an actual expense basis for 
toll charges incurred in use of privately 
owned automobile for official travel 
performed within corporate limits of 
employee’s official station, in absence 
of a provision in appropriation sought 
to be charged authorizing the opera- 
tion, etc., of motor-propelled passenger- 
carrying vehicles : 

Corporate limits adjacent to corporate 
limits of another city: 

Home and headquarters in same city: 
General rule as to expense reimburse- 

ment: 

Where both headquarters and home 
of employee are located within a 
city the corporate limits of which 
are adjacent to corporate limits of 


limits of another city— Continued. 
Home and headquarters in same city— 
Continued. 
General rule as to expense reimburse- 
ment—Continued. 
another city, and employee per- 
forms official travel, either from 
headquarters or home to adjacent 
city and return to headquarters or 
home, reimbursement for actual 
expenses of transportation by 
privately owned automobile or by 
public conveyance is authorized 
subject to limitation that if travel 
starts from or ends at employee's 
home, reimbursement may not ex- 
ceed expense which would have 
been incurred by starting from or 
returning to headquarters office __ 
Where both headquarters and home 
of employee are located within a 
city the corporate limits of which 
are adjacent to corporate limits of 
another city, and employee per- 
forms official travel, under prior 
authorization for use of privately 
owned automobile on a mileage 
basis, either from headquarters or 
home to adjacent city and return 
to headquarters or home, he is en- 
titled to payment of mileage for 
distance traveled beyond corporate 
limits of his headquarters city 
subject to limitation that if travel 
starts from or ends at employee’s 
home, payment may not exceed 
amount which would be payable 
were travel from and to head- 
Cnnmte OTROR. ins cca widcvsbus. ce 
Home in city adjacent to headquarters 
city—general rule as to expense reim- 
bursement—where employee's home 
is ina city the corporate limits of which 
are adjacent to corporate limits of his 
headquarters city and he performs 
official travel by public conveyance, or 
by privately owned automobile on an 
actual expense basis, from his office in 
headquarters city to points within bis 
home city and return to headquarters, 
he is entitled to reimbursement of the 
actual expenses of transportation, but 
if such travel to points within his home 
city begins from or ends at his home, re- 
imbursement of actual transportation 
expenses is limited to amount which 
would be payable were the travel from 
his headquarters office and return 


Designation of home as headquarters: 


Home of consultant at which he per- 
forms no official duty may not be 
designated as his official station. 22 
Comp. Gen. 231 
























































1352 


TRAVELING EXPENSES—Con. 
Headquarters—Continued. 





‘ 


Designation of home as headquarters— 
Continued. 

When no official station or designated 
post of duty of a consultant employed 
on “when actually employed” basis 
can be administratively fixed or de- 
npn in advanee, consultant may 

» paid his traveling expenses, includ- 
ing per diem in lieu of subsistence, in 
accordance with Subsistence Expense 
Act and Standardized Government 
Travel Regulations while traveling on 
official business away from his home or 
residence, but his home or residence is 
not to be regarded nor designated as 
his official station..................-.. 

Where consultant employed on “‘when 
actually employed” basis works in- 
termittently several days per week at 
same post of duty and reports to that 
place and returns to his residence each 
week, such place of regular duty is to 
be regarded as his official station, even 
though place of his residence has been 
designated as his official station, and 
he is not entitled to traveling expenses 
from and to his residence _............. 

Holland Tunnel status—for purposes of 
determining mileage allowance for use 
of privately owned automobiles and 
other traveling expenses of officers and 
employees whose official headquarters 
are either New York City or Jersey 

City, the Holland Tunnel may be re- 

garded as lying wholly outside corporate 

limits of either of said cities............ 

Home to nearby duty places: 

General rule as to amount reimbursable: 
Where an employee is authorized to 

perform official travel from his home 

or is permitted to return thereto 
rather than from and to his official 
headquarters office, it is responsi- 
bility of administrative office to see 
that no transportation expenses or 
mileage for use of privately owned 
automobile are authorized if place of 
temporary duty is closer to em- 
ployee’s home than to his head- 
quarters office, that is, that the 
temporary duty does not involve a 
greater dstance from his home than 
would have been involved had he 
reported to his headquarters office 
er ONE GE oo nies... 
Where employee performs official 
travel directly from his home to a 
nearby temporary duty station and 
return each day—instead of report 
ing to his official headquarters and 
thence to his temporary duty sta- 
tion—transportation expense or mile- 
age for use of a privately owned 
automobile is not allowable if dis- 
tance from employee's home to tem- 
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231 


231 


572 





Headquarters—C ontinued. 
Home to nearby duty places—C ontinued. 
General rule as to amount reimburs- 
able—Continued. 

porary duty station is less than dis- 
tance he is required to travel from 
and to his home to and from his 
headquarters for regular duty_...._. 
Place of regular duty as constituting em- 
ployee’s headquarters—where consult- 
ant employed on “when actually em- 
ployed” basis works intermittently sev- 
eral days per week at same post of duty 
and reports to that place and returns to 
his residence each week, such place of 
regular duty is to be regarded as his 
official station, even though place of his 
residence has been designated as his 
official station, and he is not entitled to 
traveling expenses from and to his resi- 
GI, octets tisha ci sibedGne 
Taxicab, street car, bus, etc., fares. Sce 

Traveling Expenses, fares. 


Holland Tunnel status—for purposes of de- 
termining mileage allowance for use of 
privately owned automobiles and other 
traveling expenses of officers and employ- 
ees whose official headquarters are either 
New York City or Jersey City, the Hol- 
land Tunnel may be regarded as lying 
wholly outside corporate limits of either 
of said cities seadteeaieapadet ions 

Home as related to headquarters. See 
Traveling Expenses, headquarters. 

Indirect travel. See Traveling Erpenses, 
routes, circuitous. 


Military personnel on civilian duty—during 
period of military furlough—Govt. em- 
ployee who has been inducted into mili- 
tary service may not be paid traveling ex- 
penses incident to services rendered in his 
civilian position during period of furlough 
with pay from military service 

Oaths. Sce Oaths, traveling expenses. 

Orders. See Orders. 


Personal convenience: 
Routes. See Traveling Erpenses, routes. 
Travel home of employees serving with- 

out, or at nominal, compensation—under 
statutory authority to pay actual trans- 
portation and other necessary expenses 
and not to exceed $10 per diem in lieu of 
subsistence of persons serving while 
away from their homes in an advisory 
capacity without other compensation 
from U. 8., such a person who, for per- 
sonal reasons, returns to his home cach 
week end may be reimbursed for trans- 
portation and per diem in lieu of sub- 
sistence while traveling from and to his 
home to and from his post of duty... --- 

Pullman— Related transportation and travel- 
ing expense matters. See Transportation, 
tickets; Traveling Expenses, fares. 

Receipts. See Receipts, traveling erpenses. 
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Restoration to civilian service after military 
service—assignment to other than old 
position—civilian employee who, upon 
return from active military service, was 
assigned for administrative convenience 
to a new official station, rather than re- 
stored to his position at the old station, 
which is still in being although the position 
is occupied by another employee, may be 
paid expenses of travel and transportation 


of household effeets incurred in connection | 


with his transfer from the old to the new 
station. 21 C. G. 398, distinguished 
Routes: 

Circuitous: 

Lowest first-class accommodations un- 
available by direct route—where, upon 
completion of the temporary duty 
assignment, first-class rail accommo- 
dations were not available within rea- 
sonable time for employee's return 
travel over most economical usually 
traveled route, and official necessity for 
proceeding to destination with least 
possible delay has been satisfactorily 
established, excess transportation cost 
due to travel by immediately available 
first-class accommodations over cir- 
cuitous route need not be charged to 
employee, considering per diem allow- 
anoe savings as compared with addi- 
tional transportation cost 

Payment basis—rates for use in com- 
parative cost determinations—in view 
of provisions of par. 10, Stan. Govt. 
Travel Regs., governing reimburse- 
ment to official travelers using indirect 
route for personal convenience, that 
“reimbursement for expenses will be 
based only on such charges as were 
actually incurred,” not to exceed what 
would have been incurred by most 
economical usually traveled route, 
comparison between cost of employee’s 
circuitous travel and cost by most 
économical usually traveled route need 
not be computed on cost of coach 
service when transportation actually 
used, and which employee was au- 
thorized to use, was first-class 

Status as “‘compensation”—traveling ex- 
penses incurred in an authorized travel 
status do not constitute compensation 
within meaning of $50 per diem limitation 
imposed by Military Appro. Act, 1943, on 
amount of compensation that may be paid 
consultants, technical and professional 
specialists, etc., employéd op a per diem 


Taxicabs. See Traveling Expenses, fares, 
tazwabs. 

Temporary duty—temporary station later 
made new station. See Traveling Ex- 
penses, transfers, temporary: station later 
made new station. 


Page | TRAVELING EXPENSES—Con. 
Transfers: 


Advance authorization necessity—appli- 
cability—decentralization of Govern- 
ment agencies—while generally cost of 
travel performed by employee prior to 
and in anticipation of an order by head 
of department authorizing transfer of 
official station is not payable from ap- 
propriations available for traveling ex- 
penses, expenses of employees of Wage 
and Hour Division, Department of 
Labor, covering travel in advance of 
orders from Washington, D. C. to New 
York City, pursuant to “‘decentraliza- 
tion” order may be reimbursed from 
funds specifically allocated from ‘‘Emer- 
gency Fund for the President” for pay- 
ment of traveling expenses of employees 
of said division incident to decentraliza- 


Assignment to different position after 
military service—civilian employee who, 
upon return from active military serv- 
ice, was assigned for administrative 
convenience to a new official station, 
rather than restored to his position at 
the old station, which is still in being 
although the position is occupied by 
another employee, may be paid expenses 
of travel and transportation of house- 
hold effects incurred in connection with 
his transfer from the old to the new 
station. 21 C. G. 398, distinguished 

Between departments and establish- 

ments: 

Absence of finding that transfer was 
an involuntary war transfer—in the 
absence of a finding by Civil Service 
Commission that transfer of an em- 
ployee from one Federal agency to 
another under authority of First War 
Powers Act, 1941, and regulations is- 
sued pursuant thereto, was without 
his consent, payment from appro- 
priated funds of employee’s traveling 
expenses incident to such transfer 
may not be made solely on basis of 
his ez parte self-serving statement 
that the transfer was made without 
his consent 

Absence of special regulations appli- 
cable to involuntary war transfers— 
applicability of regulations applicable 
generally to transfers—where, under 
authority of First War Powers Act, 
1941, and regulations issued pursuant 
thereto, an employee is involuntarily 
transferred from one Federal agency 
to another for the better prosecution 
of the war, and is to be reimbursed, as 
provided in the regulations, for cost 
of transporting himself, his immedi- 
ate family, and his household goods, 
“in accordanee with Government 
regulations,” the Govt. regulations 
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Between departments and establish- 
ments—Continued. 
applicable to intra-agency transfers 
are generally for application, in ab- 
sence of special regulations relative 
a Ath eabhctvacdleiive g 
General rule as to Govt. liability for 
traveling expenses—generally speak- 
ing there is no authority of law or 
regulation to reimburse employee 
cost of travel to accept a new position 
upon regular transfer from one Fed- 
eral agency to another__......_...__. 
General rule as to Govt. liability for 
traveling expenses of employees 
given involuntary war transfers— 
authority vested by First War Pow- 
ers Act, 1941, in the President and, by 
delegation, in War Manpower Com- 
mission and/or Civil Service Comm., 
is broud enough to obligate appro- 
priated funds of Federal agency to 
which an employee is transferred, 
without his consent, for cost of trans- 
porting himself, his immediate fam- 
ily, and his household goods, in ac- 
cordance with Govt. regulations ___-. 
Involuntary status of transfer as being 
for determination by Civil Service 
Gemmission—under the regulations 
issued pursuant to First War Powers 
Act, 1941, relating to transfer of per- 
sonnel between Federal agencies for 
better prosecution of the war, Civil 
Service Commission must find and 
determine whether the transfer is 
voluntary or involuntary and indi- 
eate its findings on the authorization 
for transfer to the respective agency 
involved.__..._. jb iackse 
Temporary station later made new sta- 
tion—temporary assignment to deter- 
mine ability to perform duties of new 
station—travel by employee incident 
to order to temporary duty away from 
headquarters to perform duties of 
another position pending determination 
by competent authority of his eligibility 
for permanent appointment to such 
position constitutes travel on official 
business away from designated post of 
duty within meaning of Subsistence 
Expense Act of 1926, as amended, and 
employee is entitled to per diem in lieu 
of subsistence, as provided in his orders, 
from time he left his official station to 
and including day -preceding date on 
which his eligibility for permanent ap- 
pointment was finally determined. 19 
C. G. 32, distinguished 


Vehicles: 


Use of privately owned: 
See, also, Mileage, travel by privately 
owned automobile. 


Use of privately owned—Continued. 

At headquarters. See Traveling Exz- 
penses, headquarters, automobiles, use of 
privately owned. 

Joint travel—employees on official busi- 
ness transported by employee not on 
official business—as regards right of 
employees to reimbursement for ex- 
penses of official travel performed in 
automobile owned and operated by 
another employee, who was not him- 
self performing official business, at- 
tention invited to paragraphs 11, 12, 
12 (a), 80 (e), (h), 83 (e) of Standard- 
ized Govt. Travel Reg.; also, 24 C. 
D. 189; 4 C. G. 836; 15 id. 76._-.... 

Mileage as a reimbursement basis where 
reimbursement is specifically limited 
to actual expenses—where statute or 
appropriation act specifically limits 
reimbursement of transportation ex- 
penses to actual expense basis, no com- 
mutation, in form of mileage for use of 
privately owned automobile may be 


Substitution of mileage reimbursement 
basis for employees serving withoutor 
at nominal compensation——where stat- 
utory authority to pay transporta- 
tion expenses of persons serving while 
away from their homes in an advisory 
capacity without other compensation 
from U. 8. is limited to actual expenses 
of transportation, such a person who 
performs official travel by privately 
owned automobile is entitled only to 
actual expenses of operation thereof, 
and not to a commutation in form of a 
mileage allowance in lieu of such actual 
expenses. 21 C. G. 409, amplified. -... 


Vessels: 


See, also, Subsistence, vessels. 

In substitution for mileage reimburse- 
ment for travel through Panama Canal— 
purpose of act of Feb. 11, 1925 (see also 
similar permanent statutory provisions, 
such as 10 U. 8. C. 748a and sec. 12, act of 
June 16, 1942), authorizing reimburse- 
ment of actual and necessary expenses to 
officers performing travel on Govt.- 
owned vessels, was to change the rule 
(see Moore case, 58 C. Cls. 475) allowing 
mileage computed via official route for 
travel performed by Govt.-owned ves- 
sels through the Panama Canal, where 
termini of journey were in U. S., and was 
not intended to authorize actual expenses 
in case of all officers moving on Govt.- 
owned vessels 

“Sea travel” restriction: 
Gevernment-owned vessels—under act 

of June 12, 1906, providing that travel 
in Philippine and Hawaiian Archi- 
pelagos, home waters of U. 8., and be- 
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“Sea travel” restriction— Continued. 
tween U. 8S. and Alaska shall not be 
regarded as sea travel (for which actual 
expenses would be payable), Marine 
Corps officers traveling under orders, 
whether with or without troops, on 
Govt.-owned vessels in any of situa- 
tions named may not be reimbursed 
actual expenses—mess bills—of travel 

In general—Marine Corps officer who 
performs travel under orders on a ves- 
sel in Philippine and Hawaiian Archi- 
pelagos, home waters of U. 8., or be- 
tween U.S8. and Alaska, is barred from 
reimbursement on an actual expense 
basis by specific provisions of act of 
June 12, 1906, which also specifically 
provides that reimbursement for travel 
in these waters shall be on same basis 
as “for land travel within the bound- 
aries of the United States,’’ that is, on 
a mileage basis for travel under com- 
petent orders without troops, and no 
reimbursement for travel with troops_ 


Witnesses: 


Government employee official-duty testi- 
mony: 
Appropriation chargeable: 
Employee no longer connected with 
Government activity involved: 
Provision in sec. 850, R. 8., as 
amended, that payment of travel- 
ing expenses of officers and em- 
ployees who appear as witnesses 
on behalf of U. 8S. in any case in- 
volving activity “in connection 
with which such person is em- 
ployed”’ shall be made from ap- 
propriation for the activity in- 
volved, relates to instances where 
witness is an employee of involved 
department or agency at time he 
testifies, and, therefore, the travel- 
ing expenses of a witness who, al- 
though still a Govt. employee, is 
no longer employed by the activity 
involved at time he testifies may 
not be paid from appropriations 
for that activity, but, rather, are 
required by said act to be paid 
from appropriations for Dept. of 


Where naval officer was summoned 
to testify as witness on behalf of 
the Government before a Federal 
grand jury as to facts which he 
officially ascertained or investi- 
gated while serving as a civilian 
employee of Agriculture Depart- 
ment, traveling expenses incident 
thereto are chargeable to appro- 
priations pf Dept. of Justice, pur- 
suant to sec. 850, as amended, 
rather than to appropriations 
under Agriculture Dept 


Government employee official-duty tes- 
timony—C ontinued. 
Appropriation chargeable— Continued. 

General rule—provision in appropria- 
tion “Fees of Witnesses, Dept. of 
Justice, 1943; that traveling ex- 
penses of Govt. employees in con- 
nection with appearance as U. 8. 
witnesses in any case involving 
activity in which employed shall be 
payable from appropriation other- 
wise available for traveling expenses, 
makes no change in general rule 
heretofore stated in decisions of this 
office, for example, 5 C. G. 677; 18 id 
26; 19 id 201 ; 

Post Office Dept. employees in gen- 
eral—under provision in appropria- 
tion “Fees of Witnesses, Depart- 
ment of Justice, 1943,” that traveling 
expenses of U. 8. employees who 
perform official travel in order to 
appear as witnesses on behalf of 
U. 8. in any case involving the 
activity in connection with which 
they are employed shall be payable 
from appropriation otherwise avail- 
able for their travel expenses, the 
traveling expenses of employees of 
Post Office Dept. who perform such 
travel are chargeable to same appro- 
priation that would be available 
were the travel performed for other 
official purposes see 

Employees compensated on $1 per year 
basis—personne] who are paid com- 
pensation of $1 per annum, such as 

“hearing officers’”’ of Selective Service 

System, are salaried officers or em- 

ployees of U. 8S. within meaning of 

sec. 850, R. 8., as amended, and, there- 
fore, when testifying as witnesses on 
behalf of U. 8. they are entitled to re- 
imbursement for traveling expenses 
and per diem in lieu of subsistence 
but are not entitled to any fee or com- 
pensation in addition to the $1 per 
yearsalary. 21 C.G.886, distinguished. 
Military, naval, etc., personnel—civil pro- 
ceedings—law governing reimburse- 
ment—naval officer subpoenaed to 
testify on behalf of U. 8. in a civil (as 
distinguished from a military) proceed- 
ing is an “officer or employee of the 
United States” within meaning of sec. 
850, R. 8., as amended, respecting travel- 
ing expenses payable to officers and em- 
ployees when testifying on behalf of 
U. 8., and, therefore, such a naval offi- 
cer’s right to reimbursement for travel 
expenses incident thereto is controlled 
by said act, rather than by sec. 12 of Pay 
Readjustment Act of 1942, respecting 
travel allowances payable to members 
of military and naval forces when travel- 
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Witnesses—Continued. 
ing on official business pertaining to 
military and nava) matters -” 

Status of $1 a year personnel—personnel 
who are paid compensation of $1 per 
annum, such as “hearing officers’ of 
Selective Service System, are salaried 
officers or employees of U. 8. within 
meaning of sec. 850, R. S., as amended__ 


UNIFORMS: 


See Clothing, uniforms; Personal Furnish- 
ings. 


VEHICLES: 


Trailers: 
Loan or donation to Federal agencies: 
Administrative factors and safeguards 
governing acceptance—ofler by Govt. 
employee to loan trailer to agency in 
which employed for its use may be 
accepted if it be administratively deter- 
mined that such equipment is neces- 
sary to discharge of duties and func- 
tions of the agency and that acceptance 
of the loan is clearly in interest of the 
U. &., but there should be a definite 
understanding with respect to use and 
upkeep of the trailer and its return to 
owner, and due consideration should 
be given to fact that such transactions 
are open to criticism for possible fa- 
voritism and preferential treatment of 
the employee. _— hin 
Obtaining of certificate of title in 

name of Government agency—whether 
Govt. agency to which a trailer has 
been loaned for its use may obtain in 
its name a certificate of title to the 
trailer is a matter over which this office 
has no jurisdiction, but it is not appar- 
ent how the trailer could be regarded 
as owned by the agency bie ods 

Travel by privately owned. See Mileage, 

travel by privately owned automobiles; 

Traveling Expenses, headquarters, auto- 

mobiles, use of privately owned. 


VESSELS: 


Casualties resulting in loss of disbursing 
records—settiement of accounts of naval 
personnel. See Accounts, loss, destruction, 
etc. 

Purchase, requisition, etc. : 

Claims arising out of marine casualties— 
vessel-value on which to be based— 
question whether claims of Govt. arising 
out of marine casualties involving 
vessels requisitioned pursuant to sec. 
902 (a) of Merchant Marine Act of 1936 
as amended, duting present national 
emergency should be adjusted on basis 
of value of vessels on Sept. 8, 1939—date 
as of which value of vessels requisitioned 
during present emergency is to be deter- 
mined in fixing compensation to be paid 
owners—or whether adjustment should 
be on basis of higher valuations existing 
on date of casualty, is for determination 


1074 
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153 
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Purchase, requisition, ete.—Continued. 


by the courts, but, in order fully to 

protect Govt.'s interest in such matters, 

claims should be asserted without regard 

to compensation paid owners .-_........- 

Date when statutory authority became 
effective: 

Under sec. 902 (a), Merchant Marine 
Act of 1936, as amended, providing for 
requisitioning of private vessels by 
U. 8. whenever President shall pro- 
claim that security of the national de- 
fense makes it advisable, or during any 
national emergency declared by proc- 
lamation of the President, and that 
“in no case-shall the value of pro perty 
taken or used be deemed enhanced by 
the causes necessitating the taking or 
use,”’ it is to be considered that the 
conditions necessary for a lawful 
taking or use of such vessels existed 
as of Sept. 8, 1939—date of President’s 
proclamation of a “limited national 
emergency” (Amplified by 22 C. G. 


tions necessary for lawful taking or 
use of private vessels under sec. 902 
(a), Merchant Marine Act of 1936, as 
amended, existed as of Sept. 8, 1939— 
date of President’s proclamation of a 
“limited national emergency’’—or 
that such conditions did not exist 
prior to May 27, 1941—date of Presi- 
dent's proclamation of an “unlimited 
national emergency’’—it is considered 
that as of the former date there existed 
“the causes necessitating the taking or 
use” within meaning of said section 
that ‘‘in no case shall the value of the 
property taken or used be deemed 
enhanced” by such causes. 22 C. G. 
CR IG on en ciretanrieniequgqzbccecce 
Effect on payments of personal opinions as 
to constitutionality of statute—where 
payments are to be made administra- 
tively, without judicial determination, 
they should be in full accord with 
intent and purpose of applicable statute, 
regardless of any personal opinions that 
may be entertained as to its constitu- 
tionality. (Specific question involved 
relates to payment of compensation to 
owners of vessels requisitioned during 
national emergency pursuant to sec. 
902 (a), Merchant Marine Act of 1936, 
as amended) 
Notice to owner of requisitioning for title 
as precluding requisitioning for use— 
where, under authority of section 902 of 
Merchant Marine Act of 1936, as 
amended, the owner of a vessel was 
notified that the vessel, previously 
requisitioned for use, was to be 
requisitioned for title the simultaneous 
protest of the owner accompanied by a 
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request that the requisitioning for title 

be reconsidered by the Government, 

precludes existence of any implied con- 
tract such as might bind .the Govern- 
ment to its previous action of requisi- 

tioning for title and, thus, render im- 

proper a continuance of the vessel in a 

status of requisitioned for use 

Purchase price reduction by amount pre- 
viously paid for vessel's use—stipulation 
for, as being required—when the Gov- 
ernment requisitions use of a private 
vessel pursuant to section 902 of Mer- 
chant Marine Act of 1936, as amended, 
under a charter reserving right to take 
title at a future date should such action 
become desirable, the charter should 
contain a provision that, in event such 
right is exercised, the compensation 
otherwise payable for the vessel will be 
reduced by amount of charter hire it has 
previously paid for the use 

Values: 

Adjustment of actual earnings for 
abnormalities—use of excess-profits 
tax formula—where compensation for 
use of vessels requisitioned for use 
under section 902 of Merchant Marine 
Act of 1936, as amended is properly 
payable on basis of actual earnings of 
such vessels for year 1939 while in 
hands of owners, such earnings may be 
adjusted for abnormalities in accord- 
ance with formula prescribed by sec. 
722, Internal Revenue Code, for de- 
termining base period earnings in 
connection with computation of excess- 
profits tax, provided there be elim- 
inated from such amount any element 
of profit 

Enhancement limitations: 

Higher values established by compe- 
tent proceedings—in determining 
compensation to be paid owner of 
private vesse! requisitioned by U. 8. 
pursuant to sec. 902 (a), Merchant 
Marine Act of 1936, as amended, 
during present national emergency, 
value thereof must be based on 
values existing on Sept. 8, 1939, 
notwithstanding facet that subse- 
quent to that date a higher valua- 
tion may have been placed on vessel 
in general average proceedings, by 
competent regulatory bodies for 
rate making purposes, or in judicial 
proceedings involving sale, etc 

Increased costs of construction, repair, 
ete.—requirement that compensa 
tion for taking or use of vessels re- 
quisitioned by U. 8. pursuant to sec. 
902 (a), Merchant Marine Act of 
1936, as amended, during present na- 
tional emergency be based on values 
existing on Sept. 8, 1939, does not 


Values—Continued. 

Enhancement limitations— Continued. 
contemplate that increased costs 
since that date be not taken into con- 
sideration in fixing compensation to 
be paid for vessels which have been 
constructed, reconstructed, or re- 
paired after Sept. 8, 1939, at costs in 
excess of those prevailing on said 
date sbidicetiditiatiaialentetiiisinibeh 

Increased costs of operation of vessels 
requisitioned for use—|limitation in 
sec. 902 (a), Merchant Marine Act 
of 1936, as amended, upon compen- 
sation that may be paid by U. S. for 
vessels requisitioned for title or use 
during any national emergency, pro- 
hibits any increase in compensation 
by reason of an “enhancement” in 
value of vessel from causes necessitat- 
ing taking or use, and has no appli- 
cation to increased costs of opera- 
tion, etc., in cases where the use of a 
vessel is requisitioned 

Liens based on higher values— in fixing 
compensation to be paid owner of a 
private vessel requisitioned by U. 8. 
pursuant to sec. 902 (a), Merchant 
Marine Act of 1936, as amended, 
during present national emergency, 
value thereof must be determined on 
basis of values existing on Sept. 8, 
1939, even though subsequent to that 
date vessel has been encumbered by 
liens representing advances by credi- 
tors or others at values in excess of 
those prevailing on Sept. 8, 1939___- 

Private-owner purchases at increases 
in price—in fixing compensation to 
be paid owner of private vessel 
requisitioned by U. S. pursuant to 
sec. 902 (a), Merchant Marine Act of 
1936, as amended, during present na- 
tional emergency, value thereof must 
be determined on basis of values 
existing on Sept. 8, 1939, even though 
owner of such vessel may have pur- 
chased it subsequent to that date at 
a price in excess of that existing on 


Requisitions for use, in general—sec- 
tion 902 (a) of Merchant Marine Act 
of 1936, as amended, relating to com- 
pensation to be paid owners of pri- 
vate vessels requisitioned for use or 
title during a national emergency, 
and providing that “‘in no case shall 
the value * * * be deemed en- 
hanced by the causes necessitating 
the taking or use,”’ operates to pro- 
hibit payment :of; charter» hire. for 
vessels which were in existence on 
Sept. 8, 1939—date of President’s 
proclamation of a “limited nationa 
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emergency’’—and which were req- 
uisitioned for use thereafter, to ex- 
tent that it exceeds fair market value 
of use of such vessels on said date, 
provided such excess be determined 
as due to economic conditions direct- 
ly caused by national emergency -__- 
Vested interests based on higher val- 
ues—requirement that compensation 
to be paid for foreign vessels requisi- 
tioned by U. S. pursuant to act of 
June 6, 1941, must be based on values 
existing on Sept. 8, 1939, need not be 
applied where, by reason of bona fide 
dealings with respect to a particular 
vessel on basis of a market value in 
excess of value of vessel on Sept. 8, 
1939, vested interests have been ac- 
quired subsequent, to that date; but, 
rather, payment may be made of an 
amount sufficient to cover value of 
such vested interests ; tain 
Establishment by arbitrary reduction of 
1941 values—in response to question 
whether program resulting in slashing 
of charter rates 50% and valuations of 
vessels 30 to 50% over 1941 rates would 
satisfy “enhancement clause’’ of sec. 
902 (a), Merchant Marine Act of 1936, 
as amended, which prohibits payment 
of any increased compensation due to 
enhancement in value of vessels result- 
ing from causes necessitating taking 
or use, War Shipping Adm. advised 
that unless compensation paid private 
owners of vessels requisitioned by 
U. 8. during national emergency has 
been and is being determined in accord- 
ance with terms of said sec., as con- 
strued*in this decision, it is opinion of 
this office that “enhancement clause’”’ 
has not been satisfied 
Establishment by recourse to prior ac- 
tual earnings—compensation payable 
for use of vessels requisitioned for use 
under section 902 of Merchant Marine 
Act of 1936, as amended, to which 
usual tests of fair market value are 
inapplicable because of their unique 
construction and method of operation, 
may be determined on basis of actual 
earnings of such vessels for year 1939 
while in hands of owners, provided 
there be eliminated from such amount 
any element of profit. _._......._._- ™ 


Estimated. values—abnormal value ex- 


isting on date as of which normal 
value is established—where, in fixing 
compensation to be paid owners of 
private vessels requisitioned by U. 8. 
pursuant to sec. 902 (a), Merchant 
Marine Act of 1936, as amended, it is 
found that, due to temporary and un- 
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for a particular vessel or class of vessels 
existed on Sept. 8, 1939—date as of 
which value of vessels requisitioned 
during present. national emergency 
must be determined—estimated value 
of such vessel or vessels may be used 
if it is possible to estimate what value 
of such vessel or class of vessels would 
have been had such extraordinary 
conditions not existed beabetes 


General rule as to date by which de 


termined: 

Section 902 (a), Merchant Marine Act 
of 1936, as amended, relating to com- 
pensation to be paid owners of pri- 
vate vessels requisitioned by U. 8. 
during existence of national emer- 
gency, and providing that “in no 
case shall the value of the property 
taken or used be deemed enhanced 
by the causes necessitating the tak- 
ing or use,”’ operates to prohibit 
payment of compensation for such 
vessels based on values in excess of 
those existing on Sept. 8, 1939—date 
of the President’s proclamation of a 
“limited national emergency”’— 
provided the excess be determined as 
due to economic conditions directly 
caused by the national emergency -- 

Whether it be considered that condi- 
tions necessary for lawful taking or 
use of private vessels under sec. 
902 (a), Merchant Marine Act of 
1936, as amended, existed as of Sept. 
8, 1939—date of President’s procla- 
mation of a “limited national emer- 
gency’’—or that such conditions did 
not exist prior to May 27, 1941—date 
of President’s proclamation of an 
“unlimited national emergency’’— 
it is considered that as of the former 
date there existed ‘‘the causes neces- 
sitating the taking or use’ within 
meaning of said section that “in 
no case shall the value of the property 
taken or used be deemed enhanced’”’ 
by such causes. 22 C. G. 497, 
amplified 


General rule as to foreign vessels: 


It is a well established principle of 
customary international law that 
when a sovereign power takes 
private property—such as foreign 
vessels. during time of war—just 
compensation, representing the fair 
market value of the property at the 
time of the taking, should be paid 
the owner of such property 

With exception of certain instances of 
vested interests acquired subsequent 
to Sept. 8, 1943, ‘‘just compensation”’ 
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General rule as to foreign vessels—Con. 
to be paid for foreign vessels requi- 
sitioned by U. 8. pursuant to act of 
June 6, 1941, is subject to same limi- 
tations, as construed in 22 C, G. 
497, as are imposed by sec. 902, 
Merchant Marine Act of 1936, as 
amended, on compensation to be 
paid for requisitioned domestic ves- 
sels, even though the compensation 
thus limited for requisitioned foreign 
vessels may not be in accordance 
with certain existing principles of 
international law 

Profit as a test of value—general rule— 

in determining just compensation to 
be paid for private property appropri- 
ated or requisitioned for title or use 
by Govt., the element of profit, alone— 
which depends upon fortune, skill and 
good management with which a busi- 
ness is conducted—furnishes no test of 
value of property taken and may not 
be accepted in condemnation proceed- 
ings as proof of market value, but 
where Govt. takes not only property 
but business conducted thereon, evi- 
dence of profits is allowable 


VIRGIN ISLANDS: 


Taxes. See Tazes, Virgin Islands. 


VOUCHERS: 


Alterations—payment of additional 
amounts—Government officers’ author- 
ity—applicability of restriction to re- 
demption of food stamps—in accordance 
with general rule that amount of voucher 
certified as correct by claimant should not 
be increased by administrative or account- 
ing officers, amount claimed on voucher, 
certified correct and just. by claimant, for 
redemption of food stamps may not be 
increased by administrative office to show 
actual value of stamps submitted in sup- 
port thereof, correct procedure in such 
case being to allow stamps the value of 
which is unclaimed to remain with the 
voucher and to make proper notation of 
facts both on original voucher and admin- 
istrative copy 

Oaths. See Oaths. 

Pay rolls. See Pay Rolls. 

Purchases and services other than per- 
sonal—use for purchasing transportation 
tickets or tokens in bulk—purchase vouch- 
ers—rather than transportation requests— 
should be used by Navy Dept. for the 
purchase, under authority of act, Apr. 27, 
1904, of transportation tokens or tickets in 
bulk which are to be later distributed to 
persons whose transportation is not a cur- 
rent need at time tickets are purchased 
and who cannot be identified on a trans- 
portation request 
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VOUCHERS—C ontinued. 
“Reclaim” or “duplicate”: 
Propriety of submission: 

A “duplicate” or ‘‘reclaim’’ voucher, 
covering items previously disallowed 
by this office upon direct settlement 
of a‘claim, is not a proper voucher for 
submission by a certifying officer for 
an advance decision bain J 

When a claim has been disallowed by 
this office, the execution and gubmis- 
sion by administrative office of a new 
voucher, even if termed ‘‘reclaim’’ or 
“duplicate,” covering same items is 
objectionable from standpoint that it 
places in circulation a document which 
may result in a duplicate or erroneous 
POP. es sis 5. Sect decwds és 

Transportation—forms and procedure for 
use—Gen. Reg. 97, Apr. 13, 1943 
Traveling expenses—revision—Gen. Reg. 88, 
Supp. 4, Oct. 30, 1942 
WAGES: 
Stabilization measures. See Compensation, 
stabilization measures. 


WAIVERS: 
Compensation. See Compensation, waivers, 


WAR SHIPPING ADMINISTRA- 
TION: 
Vessel purchases, requisitions, etc. See 
Vessels, purchase, requisition, etc. 


WITNESSES: 
Fees: 

Employees testifying for the Govern- 
ment—employees compensated on $1 
per year basis—personne! who are paid 
compensation of $1 per annum, such as 
“hearing officers” of Selective Service 
System, are salaried officers or employees 
of U. 8. within meaning of sec. 850, R.8., 
as amended, and, therefore, when testi- 
fying as witnesses on behalf of U.S. they 
are entitled to reimbursement for travel- 
ing expenses and per diem in lieu of sub- 
sistence but are not entitled to any fee 
or compensation in addition to the $1 
per year salary. 21 C. G. 886, distin- 
eine ose ccldh sahica tee hacitineed 

Status of $1 a year personnel—personnel 
who are paid compensation of $1 per 
annum, such as “hearing officers” of 
Selective Service System, are salaried 
officers or employees of U. S. within 
meaning of:sec. 850, R. 8., as amended _.- 

Government employees testifying for the 

Government—necessity for issuance of 
travel orders—where Government em- 
ployees are subpoenaed as witnesses in 
connection with their official duties, travel 
orders should be issued so that applicable 
appropriation from which their traveling 
expenses are to be paid may be designated 
and in order to fix rates of per diem and 
of mileage if travel is authorized by pri- 
vately owned automobile 
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WITNESSES-— Continued. 
Subsistence. See Subsistence, witnesses. 
Traveling. Expenses. See Tvaveling Ex- 
penses, witnesses. 
WORDS AND PHRASES: 
“Administrative authority serving the same 


Page | WORDS AND PHRASES—Continued. 
** Administrative authority similar to wage 
boards’’—Continued. 
generally, the rules stated by this office 
(for example, in 13 C. G. 265, and 20 id. 
392) under 40-hour week statute of Mar. 


Page 


purpose as wage boards”: 

International Boundary Commission, 
U.S. and Mexico, which has fixed wage 
rates of its per diem employees but has 
not periodically adjusted such rates to 
conform to wage rates prevailing in 
locality where employees work, is not 
an administrative authority serving the 
same purpose as a wage board, within 
the meaning of the overtime and addi- 
tional compensation act of Dec. 22, 1942 

Public Printer and Joint Committee on 
Printing constitute an “‘administrative 
authority serving the same purpose”’ as 
“wage boards’’ within meaning of act 
of Dec. 22, 1942, providing for payment, 
within limitations prescribed therein, of 
either overtime compensation or addi- 
tional compensation on a 10 percent 
basis we . : 

The powers which have been conferred 
upon National War Labor Board with 
respect to salaries and wages do not have 
effect of constituting the Board a “‘wage 
board”’ within the meaning of the act of 
Dec. 22, 1942, which, in authorizing cer- 
tain overtime or additional compensa- 
tion payments to Govt. employees, 
excludes employees whose wages are 
fixed and adjusted from time to time in 
accordance with prevailing rates by wage 
boards or similar administrative au- 
thority. - 
Inless an administrative authority which 
purports to be serving same purpose as 
&@ wage board adopts a wage board pro- 
cedure, primary element of which is 
adjustment of employees’ wages from 
time to time in accordance with prevail- 
ing rates in the locality in which the 
work is performed, it may not be con- 
sidered as serving same purpose as a wage 
board within meaning of overtime and 
additional compensation act of Dec. 22, 
1942, which excludes from its benefits em- 
ployees whose wage rates are fixed and 
adjusted from time to time in accordance 
with prevailing rates by wage boards 
or similar administrative authority 

“Administrative authority similar to wage 
boards” : 

In determining whether an administrative 
authority is similar to and serves same 
purpose as a wage board within meaning 
of overtime and additional compensa- 
tion act of Dec. 22, 1942, excluding from 
its benefits employees whose wages are 
fixed and adjusted from time to time in 
accordance with prevailing wage rates 
by wage boards or similar administrative 
authority, there should be followed, 
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“Any enlisted individual” 


“At the rates” 


28, 1934, applicable to certain classes of 
employees whose compensation is “‘set 
by wage boards or other wage-fixing 
authorities” i - . 

Secretary of Treasury is an administrative 
authority similar to a wage board so far 
as concerns mechanics and laborers of 
Bureau of Engraving and Printing com- 
ing within purview of 40-hour week act 
of Mar. 28, 1934—as distinguished from 
per hour employees of said Bureau 
whose compensation rates are fixed under 
Classification Act and adjusted on a 40- 
hour week basis under act, June 26, 
1936 


“American military forces’’—term ‘“ Ameri- 


can military forces’’ as used in act of Apr. 
18, 1918, relating to settlement of claims 
of inhabitants of friendly European coun- 
tries for damages caused by such forces, 
includes forces of Navy and Marine 
Corps as well as Army is bzbbe dani 
while term “en- 
listed man” as defined in Servicemen’s 
Dependents Allowance Act, 1942, to mean 
“any enlisted individual’ of designated 
grades is broad enough to include enlisted 
women in Women’s Reserves of Navy and 
Coast Guard, yet it is concluded that 
Congress did not intend that dependents 
of members of Women’s Reserves were to 
receive the same allowances as those of 
men 


“Approved”’—word “approved,” commonly 


used in statutes and regulations, denotes 
administrative action after the fact. __-.__- 
while words “‘at the rates” 
used in act of Oct. 26, 1942, to assimilate 
pay and allowances of members of Wom- 
en’s Army Auxiliary Corps to those of 
Army personnel without dependents differ 
from words “‘the same pay and allow- 
ances”’ usually used in assimilation stat- 
utes, such difference does not appear ma- 
terial. _... ai 


“*Authorize’’—where a statute or regulation 


provides that head of an agency may au- 
thorize an act or the incurring of an expend- 
iture, the authorization must be given in 
advance . 


“Authorized or approved’’—where the stat- 


ute or regulation provides that an act or 
an expenditure may be either authorized 
or approved, the authorization may either 
be given in advance or approved after the 
fact..... 


“Basic compensation” : 


Any “basic compensation,’’ computed at 
minimum Classification Act rates, re- 
lates to the position, not to the employee, 
and the amount thereof is definite and 


955 
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‘*Basic compensation”’— Continued. “Civilian employees in or under the United 


constant irrespective of whether an em- 
ployee does or does not occupy the posi- 


“Basic compensation” of part time em- 
ployees, on which is to be computed 10 
percent additional compensation au- 
thorized by act of Dec. 22, 1942, is to be 
regarded as the compensation legally 
fixed for the position on Dec. 22, 1942, 
computed in proportion that number of 
hours part time employees work per 
week bears to number of hours in work- 
week in effect on that date for full time 
employees, notwithstanding a subse- 
quent increase in hours of work for 
full time employees and irrespective of 
whether the part time employees were 
hired before or after date of such exten- 
sion of hours for full time employees. -- - 

In event of a change in number of hours 
per week a part time employee is re- 
quired to work, his ‘‘basic compensa- 
tion’’—upon which 10 percent additional 
compensation to which he is entitled 
under act of Dec. 22, 1942, is to be com- 
puted—should be recomputed on basis of 
proportion that number of hours per 
week he works bears to number of hours 
in workweek in effect for full time em- 
ployees on date of said act, irrespective 
of any increase in workweek of full time 
employees é 

“Break in service’’— granting of leave with- 
out pay each Saturday to ‘“‘temporary”’ or 
“indefinite’’ employees during their first 
month of service constitutes a break in 
service which precludes earning of annual 
leave for that month, but, as to permanent 
employees who are granted such leave 
without pay, earning of annual leave for 
that month is not affected 

“Civilian employees in or under the United 
States Government”: 

Clerks at third-class post offices paid from 
authorized clerk-hire allowance for post- 
masters are “civilian employees in or 
under the United States Government” 
within meaning of the overtime and 
additional compensation act of Dec. 22, 
1942, and, as such, are included in its 
provisions 

Cooperative Federal employees es W who work 
under supervision of Federal Govt.during 
entire period of their service and whose 
total salary rates are fixed in accordance 
with Classification Act although part of 
their salaries are paid by States or other 
cooperating agencies are “civilian em- 
ployees in or under the United States 
Government” within the meaning of the 
overtime and additional compensation 
act of Dec. 22, 1942. _. . : = 

Special delivery messengers of Post Office 
Dept. are “civilian employees in or under 
the United States Government”’ as that 


States Government”—Continued. 
term is used in overtime and additional 
compensation act of Dec. 22, 1942. _____. 


U. 8S. commissioners are “civilian em- 
ployees in or under the United States 
Government” within meaning of over- 
time and additional compensation act of 
Dec. 22, 1942 


“‘Compensation” 


Per diem paid under statutory authority to 
persons serving ‘“‘without compensation” 
is considered subsistence allowance and 
not salary, or compensation. --___...... 

Retired pay of retired Army officer is 
“eompensation” within meaning of 
Statutory provision authorizing pay- 
ment of not to exceed $10 per diem in lieu 
of subsistence to persons employed in an 
advisory capacity ‘‘without other com- 
pensation from the United States’’, so 
that the per diem allowance may not be 
paid to a retired Army officer, serving 
without compensation in the advisory 
capacity in which employed, who is re- 
ceiving retired pay 

Traveling expenses incurred in an author- 
ized travel status do not constitute com- 
pensation within meaning of $50 per diem 
limitation imposed by Military Appro. 
Act, 1943, on amount of compensation 
that may be paid consultants, technical 
and professional specialists, etc., em- 
ployed on a per diem basis . oe 

Word “‘compensation”’ as used in sec. 19, 
Pay Readjustment Act of 1912, which 
saves a person, active or retired, covered 
by act from any reduction in any pay, 
allowances, or compensation to which 
entitled upon effective date of act, means 
total of pay and allowances received by 
such person - 


“Damages”’—word ‘damages’ covers in- 


jury to persons as well as to property -___- 


“Days”—word ‘‘days’’ as used in Annual 


and Sick Leave Acts of March 14, 1936, 
means calendar days and not work days_- 


“Destination”—under the uniform house- 


hold goods bill of lading for motor carriers, 
“destination” signifies not only the city 
or town but also the consignee’s address 
therein, while under the uniform bill of 
lading under which other carriers trans- 
port commercial shipments, ‘‘destina- 
tion’” means no more than the city or 
town indicated 


“During the present war”—term ‘during 


the present war,”’ as used in sec. 10, Pay 
Readjustment Act of 1942, with respect 
to suspension of double enlistment allow- 
ance provisions of sec. 2, act of Aug. 18, 
1941, is not synonymous with term ‘from 
the commencement of the present war’’ 


“Employees and officers.” See Words and 


Phrases, “Officers and employees.” 





1362 


WORDS AND PHRASES—Continued. Page | WORDS AND PHRASES—Continued. Page 


“Employees in or under the legislative 
branch”’—all employees in or under office 
of Architect of Capitol—including em- 
ployees of House of Representatives and 
Senate restaurants—are “in or under the 
legislative branch” within 
act of Dec. 22, 1942, providing for pay- 
ment of 10 percent additional compensa- 
tion in lieu of overtime compensation to 


meaning of 


certain classes of employees, including 
employees in or under the legislative 
branch 


“Employees in the Postal Service’”—em- 
ployees are not “in the Postal Service” 
for salary purposes unless their salaries 
are fixed under Postal Reclassification Act 
of 1925, or are fixed administratively under 
lump-sum appropriation at definite rates 
in line with said act, and employees under 


P. O. Dept., although in field service, 
whose salaries are fixed in accordance 
with Classification Act of 1923, as 


amended, may not be regarded as ‘‘em- 

ployees in the Postal Service” for salary 

purposes 
“Employees of the United States Govern- 
ment”—term “employees of the United 

States Government” as used in act, Aug. 

1, 1941, as amended, authorizing payment 

for accumulated or current accrued leave 

concurrently with active military duty, in- 
cludes officers, as well as employees, who 
are entitled to annual leave with pay - 
“Employment”—oflicial travel time during 
which employee is in pay status is ‘‘em- 
ployment” within meaning of act, June 

3, 1941, providing overtime compensation 

for certain per annum employees in field 

service for “employment” in excess of 40 

hours in any administrative work-week 

and, therefore, payment of overtime com- 
pensation to such employees for overtime 
due to official travel is authorized. De- 
cision in 14 C. G. 907, considering act, 

Mar. 28, 1934, providing overtime com- 

pensation for “labor’’ in excess of 40 hours 

a week, distinguished 

“Enlisted men”: 

Navy enlisted men temporarily appointed 
commissioned or warrant officers pur- 
suant to act, July 24, 1941, are not en- 
listed men within meaning of act, Feb. 9, 
1889, granting Navy enlisted men privi- 
lege of depositing their savings with the 
Government 

Navy nurses are not men as 
designated in paragraph 5, section 12 of 
Pay Readjustment Act of 1942, author- 
izing transportation for dependents 

Warrant officer to whom has been awarded 
soldier's medal pursuant to sec. 11, act, 
July 2, 1926, is not an “enlisted or en- 
rolled man” within purview of sec. 13 of 
the act so as to entitle him to additional 
pay prescribed by said section for en- 


enlisted 
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“Enlisted men”—Continued. 
listed or enrolled men awarded distin- 
guished flying @ross or soldier’s medal__ 
“Enrolled men”—warrant officer to whom 
has been awarded soldier’s medal pursu- 
ant to sec. 11, act, July 2, 1926, is not an 
“enlisted or enrolled man” within pur- 
view of sec. 13 of the act so as to entitle him 
to additional pay prescribed by 
tion for enlisted or enrolled men 
fiying 


said sec- 
awarded 
soldier's 


distinguished cross or 


589 medal es : 
“Equivalent increase in compensation” — 
salary adjustment required by operation 
of law constitutes “equivalent increase in 
compensation”’ within meaning of within- 
grade salary-advancement statute of Aug. 
1, 1941, barring automatic promotion there- 
under if such equivalent increase has been 
received during designated period, where 
such increase equals or exceeds one-step 
compensation increment in lowest grade 
held by employee during such designated 
period ___. = sihemein 

764 “Father”: 
The words “father’’ and ‘“‘mother’’ as 


used in section 4 of the Pay Readjust- 
ment Act of 1942, defining the depend- 
ents on account of whom military, naval, 
etc., personnel may be paid increased 
rental, subsistence, allowances, 
include only the natural parents of the 
54 person concerned, and, irrespective of 
whether the parties be related, do not 
include adoptive parents - 
When Congress has intended that terms 
“parent,” “mother” or “father,” as 
used in various acts granting allowances 


etc., 


to or on account of dependents, should 

include other than natural parent, it has 

expressly so provided ioeniniieeta " 
“Field duty”: 

All duty of officers with troops from and 
after Dec. 7, 1941, whether within or 
without U. S., will be considered and 
treated as “field duty’? within meaning 
of sections 6 of acts of June 10, 1922, as 
amended, and June 16, 1942, respective- 
ly, prohibiting payment of rental allow- 
ance to officers, having no dependents, 
while on field duty . 

In audit and settlement of accounts and 
claims in this office, all service with 
troops, whether within or without U. 8., 

li will be considered and treated as field 
duty from and after Dec. 7, 1941 
“Financially interested”’——person who, as an 
ex-employee, receives a pension from a 
company engaged in manufacture of tele- 
phone equipment is ‘‘financially interest- 
ed” in such company so as to be barred 
from employment by Federal Communi- 
cations Commission by section 4 (b) of 

Communications Act of 1934 that no per- 

son in employ of the Commission shall be 
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financially interested in certain specified 
activities or entities, such as manufacture 
or sale of apparatus for wire or radio com- 
munication, or in companies furnishing 
apparatus to other companies engaged in 
wire or radio communication, etc - -- 
“Financing institution”: 

Business concern which, merely as an 
incident to its principal business of act- 
ing as selling agent for packers of food 
products, advances money to packers 
to pay for raw materials, labor, etc., is 
not a “financing institution’? to which 
moneys due or to become due under a 
Govt. contract may be assigned under 
authority of Assignment of Claims Act of 
1940. 20 C. G. 415, distinguished 

“Financing institution” is defined, gen- 
erally, as an individual, partnership, or 
corporation dealing in money, as dis- 
tinguished from other commodities, as 
a primary function of its business 
activity a hos 

Term “bank, trust company or other 
financing institution’’ as used in Assign- 
ment of Claims Act of 1940 designating 
permissible assignees of Govt. contract 
payments does not include every busi- 
ness organization that might find it con- 
venient or necessary in course of business 
to extend credit or make loans to its regu- 
lar business clients or customers. -....-. 

“Injury”—word “injury,” in sense of physi- 
cal hurt or harm to the person, has not 
usually been regarded by courts as con- 
noting only immediate physical manifes- 
tations of harm to the bodily structures 
resulting from untoward force or violence; 
thus, heat exhaustion, and sudden shock 
involving no physical impact but resulting 
in disability from nervous reaction, have 
been held to be “injury’’ within meaning 
of State workmen’s compensation acts. -- - 

‘In the field”—discussion of interpretation 
by courts of phrase “in the field” with 
respect to certain military matters. --. 

“Loss” —word “‘loss’’ as used in act, Oct. 6, 

1917, providing for reimbursement of Navy 

personnel for certain losses of personal 

property in marine disasters, etc., means 
unintentional parting with something of 
value and does not comprehend case where 
personal clothing, etc., of Navy enlisted 
men are furnished to survivors of tor- 
pedoed vessel, claims in such cases being 
for assertion not by men who voluntarily 
divested themselves of possession but by 
men of torpedoed vessel who suffered loss. 

“Mother”: 

The words “‘father’’ and ‘‘mother”’ as used 
in section 4 of the Pay Readjustment Act 
of 1942, defining the dependents on ac- 
count of whom military, naval, etc., 
personnel may be paid increased rental, 
subsistence, etc., allowances, include 
only the natural parents of the person 
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“Mother”—Continued. 

concerned, and, irrespective of whether 
the parties be related, do not include 
Cin nse stewiinccnectqutit 

When Congress has intended that terms 

843 “parent,” ‘“‘mother’’ or “father,’’ as used 
in various acts granting allowances to or 
on account of dependents, should include 
other than natural parent, it has ex- 
I I I cniiioneitoauscvapainene 

““Navy”—word “‘Navy”’ in general statutory 
provisions includes Coast Guard, while 
operating as part of Navy, where that in- 
terpretation clearly appears consistent 
with purpose and spirit of statute involved 
and object which it was intended to ac- 

44 complish - - 

“*Newspapers”’: 

Newspapers are commonly defined as 
publications given over to general or 
current news, general news of the day, 

44 Publications, such as New York Journal 
of Commerce, Wall Street Journal, Man- 
chester Guardian, and Montreal Ga- 
zette, which are issued daily in form of 
newspapers, appear to be newspapers, in 
common acceptance of that term, as dis- 
tinguished from periodicals 

Telephone directories do not come within 
definition of newspapers and are not 

44 covered by term ‘“‘other publications” 
appearing in General Regulations 66 of 
this office__... 

“Officer”: 

Member of Army Nurse Corps may be 
considered an ‘officer’ within meaning 
of act of Oct. 14, 1942, which provides, 
inter alia, that every officer of Army of 
U.S.,or any component thereof, promoted 
to a higher grade after Dec. 7, 1941, shall 
be deemed for all purposes to have ac- 

1038 cepted his promotion to higher grade 
upon date of order announcing it, and 
shall receive pay and allowances of 

420 higher grade from such date 

Whether word “officer” appearing in a 
statute is to be construed in strictly 
technical sense or in broader, more pop- 
ular sense is for determination from 
intention of Congress in each case 

“Officers”—Navy nurses are not officers as 
designated in paragraph 5, section 12 of 

Pay Readjustment Act of 1942, authoriz- 

ing transportation for dependents 

“Officers and employees”’: 

Because person appointed for strictly Fed- 

248 eral duties by Federal departmental 
official, with “approbation” of head of 
department, is to be regarded as ap- 
pointed by head of department, it does 
not follow necessarily that person ap- 
pointed by governor of sovereign State 
with approval of Sec. of War, to assume 
mixed duties and responsibilities arising 
out of Federal and State relationship 
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**Officers and employees” —Continued. “Ordered or approved”—words “ordered or 
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with respect to Nat]. Guard matters, is 
to be regarded as appointed by Sec. of 
War.. 

Members of Army Specialist Corps, are 
“officers and employees of the United 
States” within meaning of sections 1 of 
annual and sick leave acts of Mar. 14, 
1936, and are entitled to leave benefits 
under the provisions of those statutes 
and Executive regulations issued pur- 
suant thereto 

Naval officer ieee to ‘testify on be- 

half of U. S. in a civil (as distinguished 
from a ssaaawn proceeding is an “‘offi- 
cer or employee of the United States” 
within meaning of sec. 850, R. 8., as 
amended, respecting traveling expenses 
payable to officers and employees when 
testifying on behalf of U. 8 

Personnel of Howard University and Co- 
lumbia Institution for the Deaf are em- 
ployees “‘under the United States Gov- 
ernment” within meaning of that term 
in overtime and additional compensa- 
tion act of Dec. 22, 1942 

Personnel who are paid compensation of 
$1 per annum, such as “hearing officers’’ 
of Selective Service System, are salaried 
officers or employees of U. S. within 


meaning of sec. 850, R. S., as amended, 
and, therefore, when testifying as wit- 


nesses on behalf of U. S. they are entitled 
to reimbursement for traveling expenses 
and per diem in lieu of subsistence but 
are not entitled to any fee or compensa- 
tion in addition to the $1 per year salary. 
21 C. G. 886, distinguished on 

That persons may not be officers within 
the meaning of certain statutes, although 
held to be officers within intent of other 
statutes, see a 8. r. Mouat, a U. 8. 
303, and U. S. 2. Hendee, 124 U. 8. 309 

U. 8. eae and disbursing scars ap- 
pointed by Governors of States in ac- 
cordance with sec. 67, National Defense 
Act of June 3, 1916, are not officers or 
employees of U. 8. within meaning of 
sec. 1, act of Mar. 14, 1936, and, there- 
fore, are not entitled to annual leave as 
therein provided under the Executive 
regulations issued pursuant thereto. 19 
C. G. 326, affirmed 

U. 8. property and disbursing officers are 
primarily State Natl. Guard officers who 
are paid salary (from Federal Natl. 
Guard appropriations) for assuming ad- 
ditional duties and responsibilities for 
Federal property and funds allotted to 
State Natl. Guard, which organization 
is military and not civilian; hence, when 
acting in such capacity, a Natl. Guard 
oiticer, or the State Adjutant General 
who usually is regarded as having at 
least quasi military status, could scarcely 
be regarded as a civilian officer. 


“Other publications” 





approved,” appearing in sec. 2, E. O. No. 
9289, with respect to payment of overtime 
compensation under act of Dec. 22, 1942, 
“for employment in excess of 40 hours dur- 
ing an officially established regular work- 
week, and for work ordered or approved in 
addition to the regular workweek so estab- 
lished,’’ may be regarded as having same 
effect as words “‘authorized or approved” 
commonly used in statutes and regula- 
tions 

telephone directories 
do not come within definition of news- 
papers and are not covered by term “‘other 
publications” appearing in General Regu- 
lations 66 of this office 


“Overpayment in respect of any internal 


revenue tax”—an excess payment of in- 
ternal revenue taxes which is made to an 
internal revenue officer on the basis of a 
tentative return, a materially incomplete 
return, or in anticipation of an additional 
assessment, and which is not required by 
the Govt. at the time, is not to be regarded 
as an “overpayment in respect of any in- 
ternal revenue tax’’ on which interest is 
payable under sec. 3771 (a), Int. Rev. 
Code, upon refund of the excess payment 
to the taxpayer, irrespective of whether it 
finally is determined that any tax was 
payable 


“‘Parent”—when Congress has intended that 


terms “parent,’’ “‘mother”’ or “‘father,’’ as 
used in various acts granting allowances to 
or on account of dependents, should in- 
clude other than natural parent, it has 
expressly so provided 


“Periodicals”: 


Publications, such as New York Journal 
of Commerce, Wall Street Journal, 
Manchester Guardian, and Montreal 
Gazette, which are issued daily in form 
of newspapers, appear to be newspapers, 
in common acceptance of that term, as 
distinguished from periodicals 

w ord “‘periodicals” as used in sec. 6, In- 
dependent Offices Appropriation Act, 
1943, which, in imposing a $50 limitation 
on the amount of an agency's funds ap- 
propriated by the act which may be 
used for purchase of newspapers and 
periodicals, excepts from the limitation 
scientific, technical, trade or traffic 
periodicals necessary in the performance 
of an agency’s authorized functions, does 
not include newspapers administratively 
considered necessary for the scientific, 
technical, trade or traffic information to 
be gleaned therefrom -* -- 


“Permanent employees”—employees who 


have been given ‘“‘War Service’’ appoint- 
ments for duration of war and 6 months 
thereafter pursuant to Civil Service Regu- 
lations promulgated under Exec. Order 
9063 may be regarded as “‘permanent em- 
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ployees” within meaning of the Annual 
Leave Regulations md 

“Permanent position”—temporary or per 
manent, etc., character of position for 
leave transfer purposes under sec. 6, An- 
nual Leave Regulations, is for determina- 
tion from tenure of appointment to posi- 
tion from or to which employee is trans- 
ferred, and appointments designated for 
budgetary reasons as “temporary, not to 
exceed 60 days” are temporary positions, 
within meaning of said sec. 6, to which 
prior leave to credit of employee may not 
be transferred, notwithstanding appoint- 
ment is subsequently converted to indefi- 
nite appointment 

“Property”—word “property” as used in 

Fifth Amendment of Constitution includes 

not only the fee, but also life estates, terms 

for years, tenancies from year to year, and 
subtenancies; but other possessory estates 
of lesser dignity, such as tenancies at will 
or at sufferance or of licensees holding 
under licenses revocable at will are not 

“property” for which holders are entitled 

to compensation under Fifth Amendment 

“Salary”: 

Compensation paid on a per diem basis, 
involving time as a measure of pay- 
ment—as distinguished from payment 
on a fee basis—constitutes “salary” within 
meaning of act of May 10, 1916, as amend- 
ed, prohibiting, under certain conditions, 
payment from appropriated funds of 
more than one salary to a person ___- 

Per diem paid under statutory authority 
to persons serving “without compensa- 
tion” is considered subsistence allow- 
ance and not salary, or compensation _-- 

“Separation”—a furlough without pay to 
enter military service is a “‘separation’”’ 
under sec. 7, Annual Leave Regulations, 
providing that employee voluntarily sepa- 
rated from service without prejudice dur- 
ing any calendar year shall be entitled to 
all of his accumulated and current accrued 
leave “to and including the date of sepa- 
ration” 

“Service in the active National Guard of the 

several States, * * *”—service contem- 

plated by phrase ‘‘service in the active 

National Guard of the several States, 

Territories, and the District of Columbia” 

contained in sec. 9, Pay Readjustment 

Act of 1942, relative to longevity pay of 

enlisted men, is legal service in active Na- 

tional Guard of the several States, Terri- 
tories, and Dist. of Col. as distinguished 
from service in inactive National Guard or 

National Guard Reserve ECE 

“Such other items as the Director may deem 

necessary”—appropriation available for 

“such other items as the Director may 

deem necessary to carry out the program 

of the Office of War Information” does not 
constitute specific statutory authority for 
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purchase of uniforms for employees in war 
zones, contrary to general rule that re- 
quired uniforms must be procured at em- 
ployees’ expense 

“Technical” —‘‘technical” defined with re- 
spect to what constitutes a technical peri- 


manent, etc., character of position for leave 
transfer purposes under sec. 6, Annual 
Leave Regulations, is for determination 
from tenure of appointment to position 
from or to which employee is transferred, 
and appointments designated for budg- 
etary reasons as “temporary, not to exceed 
60 days” are temporary positions, within 
meaning of said sec. 6, to which prior leave 
to credit of employee may not be trans- 
ferred, notwithstanding appointment is 
subsequently converted to indefinite 
appointment 


“Troops of the United States”’: 


Enlisted members of Naval Reserve who, 
upon enlistment, are ordered to travel to 
their homes in an active duty status 
without pay and, upon arrival thereat, 
assume an inactive duty status pending 
further orders for definite assignment to 
duty or training are, while so traveling, 
“troops of the United States” within 
meaning of land-grant statutes, and, 
accordingly, deductions for land grant 
should be made from charges otherwise 
normally applicable for such transpor- 
tation. _-.- 

For purposes of transportation at reduced 
rates applicable under land-grant stat- 
utes, it has been held in certain cases 
that members of the Army were not 
classified at time of transportation as 
part of “troops of the United States’’, 
for example, a furloughed soldier return- 
ing to his station for his own purposes, or 
engineer officers engaged in work of a 
nonmilitary nature in interest of com- 
merce and navigation 

Term “troops”, as used in most land- 
grant statutes, means “soldiers collec- 
tively—a body of soldiers,” and re- 
duced (land-grant) rate is applicable to 
one of such collective body although he 
may not be traveling as part of a de- 
tachment or moving body of men 


“‘Unexpended balances”’: 


Provision in sec. 5, act, June 20, 1874, that 
unexpended balances of appropriations 
which have remained upon books of 
Treasury for two full fiscal years shall be 
carried to surplus fund and covered into 
Treasury, has been held to mean bal- 
ances not paid out, while statutes reap- 
propriating for some other purpose, or 
for some subsequent fiscal year, unused 
funds under appropriation theretofore 
made have been held to mean un- 
obligated balances only 
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“Unexpended balances” —Continued. “Unforeseeable cause””—Continued. 


Term “unexpended balance,” as used in 
fiscal year 1943 appropriation for Alley 
Dwelling Authority that any umex- 
pended balance on June 30, 1942, of 
“Conversion of Inhabited Alleys Fund” 
established pursuant to Dist. of Col. 
Alley Dwelling Authority Act shall be 
covered into the Treasury, means un- 
obligated balance—as distinguished from 
balance not actually paid out—so that 
only that balance of said fund remain- 
ing after reserving an amount sufficient 
to liquidate valid obligations incurred 
while fund was available for obligation 
need be covered into Treasury Gin 

Term “unexpended,” when used with 
reference to appropriated moneys, May 
mean either not paid out or not obli- 
gated, depending upon connection in 
which it is used and purpose sought to 
be accomplished by its use 


““Unforeseeable cause”’: 


A labor shortage, resulting in discontinu- 
ance by Government contractor of its 
business, may not be considered an 
“unforeseeable cause’’ such as operates 
to relieve defaulting contractor of its 
contractual liability for excess costs in- 
curred by the Government in securing 
contract material from another source, 
where effect of the labor shortage was not 
to render performance impossible but 
only to increase cost of performance be- 
cause of necessity for payment of higher 
wages to obtain replacements for em- 
ployees entering military service or to 
retain employees who otherwise would 


leave contractor’s employ to accept 
employment in defense centers at higher 
| fit jie 

Fact that, under contract for furnishing 
meat supplies, specified items could not 
be obtained in open market for delivery 
on required date does not per se con- 
stitute “‘unforeseeable”’ cause for failure 
to deliver so as to excuse contract per- 
formance... 


“‘Waiver”—acceptance by an employee of 


lower rate of compensation than that 
properly due under overtime afd addi- 
tional compensation act of Dec. 22, 1942, 
does not constitute a waiver of the right 
to the statutory increase properly due 


“Warrant officers’’"—-Navy nurses are not 


warre nt officers as designated in paragraph 
5, section 12 of Pay Readjustment Act 
of 1942, authorizing transportation for 
dependents. ._.... 


“Work’’—term “‘work” appearing in tax 


clause of lump-sum War Dept. contract 
requiring reimbursement to contractor for 
taxes imposed “after date of award’”’ and 
“directly applicable to the supplies or 
work covered hereby”’ is not intended to 
describe various matters involved in pes- 
formance of contract but is used in contra- 
distinction to ‘“‘supplies,’’ that is, 
“supplies’’ comprehended by such clause 
are completed articles furnished, while 
“work” refers to building or other struc- 
ture erected 


WORKMEN'S COMPENSATION 


INSURANCE: 


See Insurance, workmen's compensation. 








